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LAWYERS, JUDGES, AND THE MAKING OF A 
TRANSNATIONAL CONSTITUTION 


' By Eric Stein* 


Tucked away in the fairyland Duchy of Luxembourg and blessed, until 
recently, with benign neglect by the powers that be and the mass media, 
the Court of Justice of the European Communities has fashioned a con- 
stitutional framework for a federal-type structure in Europe. From its 
inception a mere quarter of a century ago, the Court has construed 
the European Community Treaties in a constitutional mode rather than 
employing the traditional international law methodology. Proceeding from 
its fragile jurisdictional base, the Court has arrogated to itself the ultimate 
authority to draw the line between Community law and national law. 
Moreover, it has established and obtained acceptance of the broad principle 
of direct integration of Community law into the national legal orders of the 
member states and of the supremacy of Community law within its limited but 
expanding area of competence over any conflicting national law. 

The European judicial process, characterized by a symbiotic relationship 
between national courts and the Court of Justice, is a complex dialectic 
process—even more intricate than that of a divided-power national judicial 
system such as in a federation. A great variety of participants interact in a 
number of fora, but the dominant groups are clearly the legal elite: 

1. The judges of the Court of Justice, acting as a collegium.' 

2. The Advocates General of the Court, “officers of the Court” assigned 
the principal task of stating in a public session their personal, independent 
opinion for the benefit of the Court, not unlike the Commissaires du , 
Gouvernement at the French Conseil d’Etat. 

3. The Legal Service of the executive Commission of the Communities, 
headed by the Director General, which determines the position of the 
Commission as plaintiff, defendant, or “amicus curiae” before the Court.? 

4. The Legal Counsel and Director General at the Council of Ministers 
with his staff, performing corresponding tasks for the ministers and for the - 
. complex committee system under the Committee of the Permanent 
Representatives. 

5. Lawyers in the. naiona ministries and other offices of the member 
states, who advise their governments, and in effect formulate the positions 


* Of the Board of Editors. I wish to acknowledge with appreciation the research assistance of 
Sabine Hackspiel, Cologne University, LLM University of Michigan. ; i 

A version of this article was prepared as a contribution to a volume in honor of Prof. Dr. 
Konrad Zweigert, Director of the. Max Planck Institute for Foreign and Private International 
Law in Hamburg. 

1 No dissenting or other separate opinions are allowed. 

2 On thẹ use of the term “amicus curiae” in this paper, see the penultimate paragraph of note 3 
infra. 
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taken in the governments’ name as plaintiffs, defendants, “amici curiae,’ "or 
intervenors. 

6. Judges on national courts and attorneys appearing before them in 
litigation that involves Community law and is referred to the Court of Justice 
for a “preliminary ruling.”? 

7, Legal scholars and writers. The great influence traditionally exerted on 
the continental judiciary by legal doctrine has been somewhat overshadowed 
by the growing impact of, and respect for, the case law. However, the judges 
and the Advocates General of the Court of Justice often assume the role of 
scholarly writers. Their publications and speeches on issues facing the Court 
and the seminars they offer for members of national judiciaries greatly 
facilitate the propagation and acceptance of the Court’s rulings.‘ 

8. The “legal establishment” in political arenas at the national and 
European levels, where laws and policies are made, influences the judicial 
process indirectly. 


3 Article 177 of the Treaty Establishing the European Economic Community (EEC) provides: 
The Court of Justice shall have jurisdiction to give preliminary rulings concerning: 


(a) the interpretation of this Treaty; 

(b) the validity and interpretation of acts of the institutions of the Community; 

(c) the interpretation of the statutes of bodies established by an act of the Council, where 
those statutes so provide. 


Where such a question is raised before any court or tribunal of a Member State, that court 
or tribunal may, if it considers that a decision on the question is necessary to enable it to give 
judgment, request the Court of Justice to give a ruling thereon. : 


Where any such question is raised in a case pending before a court or tribunal of a 
Member State, against whose decisions there is no judicial remedy under national law, that 
court or tribunal shall bring the matter before the Court of Justice. 


‘See the corresponding Article 41 of the Treaty Establishing the European Coal and Steel 
Community and Article 150 of the Treaty Establishing the European Atomic Energy 
Community. For a handy volume of the text of these Treaties, see OFFICE FoR OFFICIAL 
PUBLICATIONS OF THE EUROPEAN COMMUNITIES, TREATIES ESTABLISHING THE EUROPEAN 
COMMUNITIES (1978). EEC Article 177 is at p. 348. 

Article 20 of the Protocol on the Statute of the Court of Justice of the European Economic 
Community requires that in cases governed by Article 177, when a national tribunal refers the 
case to the Court of Justice, the parties to the case, the member staes, and the Commission (and 
also the Council if its act is involved) must be notified and they are entitled to submit oral 
statements or written observations to the Court. Jd. at 525. The term “amicus curiae” is used in the 
text in a general sense only. According to Article 37 of the same Protocol, member states may 
“intervene” in cases before the Court. Id. at 529. 

This essay deals exclusively with the Treaty Establishing the European Economic 
Community, March 25, 1957, 298 UNTS 11 (in force Jan. 1, 1958). For an authoritative English 
text, see [1973] Gr. Brit. TS No. 1, pt. H (Cmd. 5179 ID, at 1. 

* For examples of writings by judges and Advocates General of the Court of Justice, see L. 
DeLvaux, La Cour DE JUSTICE DE LA COMMUNAUTÉ EUROPÉENNE DU CHARBON ET DE L'ACIER 
(1956); A. M. Donner, THE COURT OF JUSTICE AS A CONSTITUTIONAL COURT OF THE 
ComMuNITIES—THE EXETER LecTURE IN EuROPEAN Law (1978); Donner, The Constitutional 
Powers of the Court of Justice of the European Communities, 11 Comm. MKT. L. Rev. 127 (1974); R. 
Lecourr, L'EUROPE DES JuGES (1976); LORD MACKENZIE STUART, THE EUROPEAN COMMUNITIES 
AND THE Rue oF Law (1977); P. Pescarore, THE Law or INTEGRATION (1974); Hammes, 
Gedanken zu Funktion und Verfahren des Gerichtshofs der Europaeischen Gemeinschaften, [1968] 
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It would exceed the scope of this essay to undertake a comprehensive 
inquiry into the roles of all the participants and—the notorious quantifiers 
should beware! —to attempt to measure their relative impact. I have limited 
my task to a study. of the positions of the Commission, the member 
governments and the Advocates General before the Court, and of the 
opinions of the Court itself, as stated in the official published case reports. It 
is reasonably safe to assume that although the issues determined in the 
judicial process often have significant long-term implications, the political 
decision makers view them mostly as “technical,” and thus lawyers are given 
a more or less free hand to speak for the Commission, the Council,‘and the 
national governments. 

A major purpose of this study has been to observe whether, in advancing 
the legal integration of the Community, the Court has followed the lead of 
the Commission or, to the contrary, whether it has pressed the frontiers of 
the constitutional development without the support, or even against the 
advice, of the Community’s “executive-political” branch. Similarly, I have 
attempted to discern the relationship over time between the Court’s position 
and that of the Advocates General. The attitudes of national governments 
are also of considerable interest to the extent that they can be determined 
from the Court’s reports. 

I have selected from among more than a thousand cases a small sampling 
of major opinions in which “constitutional law was made.” The chosen cases ° 
deal with four categories of legal issues: the power of the Court of Justice to 
decide which provisions of Community law are to be given “direct effect” in 
national law and the consequences of such decisions; the supremacy, or— to 
use the more modest term preferred by the Court—the “precedence,” of 
Community law over national law, including national constitutions; the 
‘extension of the “direct effect” principle in three important directions; and 
the scope of the Community’s treaty-making power. 


ON “PENETRATING” NATIONAL Law: THE “DIRECT EFFECT” ‘PRINCIPLE 


The cornerstone for the constitutional evolution was the Court’s 
judgment in the celebrated van Gend case,> which arose during the early 





EuroparecuT [EUR] 1; Kutscher, Der Gerichtshof der Europaeischen Gemeinschaften, [1978] 
EUROPAEISCHE GRUNDRECHTE-ZEITSCHRIFT [EUGRZ] 503; Lagrange, La Cour de Justice des 
Communautés européennes: du plan Schuman à l'union européenne, [1978] REVUE TRIMESTRIELLE DU 
Drorr Européen (Rev. Trim, D.E.] 1; Mertens de Wilmars, La jurisprudence de la Cour de Justice 
comme instrument de l'intégration communautaire, [1976] CAHIERS DE DROIT EUROPÉEN [CAH. DR. ' 
EuR.] 135; Touffait, La Cour de Justice des Communautés européennes , [1978] REV. INTERNATIONALE 
DE Drorr Comparé 363; Trabucchi, L'effet (erga omnes) } des décisions préjudicielles rendues par la 
Cour de Justice des Communautés européennes, [1974] Rev. Trim. D.E. 56; Warner, The Relationship 
Between European Community Law and the National Laws of Member States, [1977] L.Q. Rev. 349. 
5 Case 26/62, N. V. Algemene Transport—en Expeditie Onderneming van Gend & Loos v. 
Nederlandse Administratie der Belastingen, [1963] European Court Reports [ECR] 1, See, 
among the many comments on this case, Hay, Federal Jurisdiction of the Common Market Court, 12 
Am. J. Comp. L. 21 (1963); and Riesenfeld & Buxbaum, N. V. Algemene Transport-—en Expeditie 
Onderneming van Gend & Loos c. Administration Fiscale Néerlandaise: A Pioneering Decision of the 
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stages of formation of the customs union, before internal tariffs within the. 

(Community were completely dismantled. Article 12 of the European 
Economic Community Treaty’—the so-called standstill provision— 
required the member states to refrain from increasing customs duties on 
imports from other member states. A Dutch firm that imported chemicals 
from the German Federal Republic sued the Dutch Tax Administration 
before the Tariefcommissie, a Dutch tribunal, alleging that the customs duty 
it had been required to pay was imposed in violation of this article. After the 
Treaty had come into effect, the Netherlands implemented a Benelux’ 
Protocol, with the result that the chemical in question was reclassified and 
charged with a higher duty. The Tariefcommissie then asked the Court of 
Justice for a ruling on whether Article 12 “has direct application within the 
territory of a Member State, in other words, whether nationals of such State 
can, on the basis of the Article in question, lay claim to an individual right 
which the courts must protect.”® . 

The views pressed upon the Court of Justice reflected the full spectrum of 
attitudes regarding the division of power between the Community and the 
member states. The Belgian, Dutch, and German Governments, appearing 
in the case,’ took the position most solicitous of national sovereignty, while 
the Commission advocated the most advanced “pro-Community” posture, 
with the Advocate General choosing a position closer to that of the member 
state governments. 


Who Decides? The Problem of Jurisdiction 


The Governments denied the jurisdiction of the Court to deal with the 
request from the Dutch tribunal at all.” They relied both on an 
interpretation of the Treaty and on international law practice with respect to 
treaties. In the Community system, the argument went, a charge against a 
member state of Treaty infringement as was involved in this case might be 
brought before the Court only by the Commission or by another member 
state pursuant to the procedure specifically made available in Articles 169 





Court of Justice of the European Communities, 58 AJIL 152 (1964). See also Amphoux, A propos de 
l'arrêt 26/62 (Société N. V. Allgemene [sic] Transport en Expeditie Onderneming van Gend et Loos contre 
Administration fiscale néerlandaise) rendu le 5 février 1963 par la Cour de Justice des Communautés 
européennes, 68 Revue GENERALE DE DROIT INTERNATIONAL PuBLic [RGDIP] 110 (1964); 
Catalano, L'inserimento diretto delle disposizioni contenute nel trattato istitutivo della Communita 
Economica Europea negli ordinamenti giuridici degli Stati membri, 18 11 Foro Papano, parte quinta, 
col. 33 (1963); Jeantet in 37 JURIS-CLASSEUR PÉRIODIQUE, La SEMAINE JURIDIQUE, II 
Jurisprudence No. 13177 (1963); Marsh, Some Reflections on Legal Integration in Europe, 12 INT'L 
& Comp. L.Q. 1411 (1963); Wengler in 16 NEUE JurRistiscHe Wocuenscurirr [N.J.W.] 1751 
(1963). 

£ Unless otherwise indicated, “the Treaty” in this essay refers to the Treaty Establishing me 
European Economic Community, supra note 3. 

7 Belgium-Netherlands-Luxembourg. 

® For this and the second question, Case 26/62, [1963] ECR at 3. 

® Art. 20 of the Protocol on the Statute of the Court of Justice of the.European Economic 
Community, supra note 3. 

10 The Belgian and Dutch Governments challenged the jurisdiction expressly, the German 
Federal Republic by implication with respect to the second, and possibly also the first, question. 
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and 170; it could not be referred to the Court of Justice by a national court 
under Article 177 lest “the legal protection” of the state be “considerably 
diminished.”" Moreover, the jurisdictional argument continued, even if 
such a reference was admissible in principle, the issue was the effect in Dutch ` 
internal law ofan international treaty; according to established international 
law practice, this issue must be determined exclusively by Dutch 
constitutional law. Consequently, because the question was one of 
. “application” and not of “interpretation” of the Treaty and also because the 
ruling was not “necessary” for the adjudication of the case in the Dutch 
tribunal, it was not appropriate for the Court of Justice to consider the 
matter in an Article 177 procedure. Neither Advocate General Roemer nor 
the Commission was prepared to follow the Governments on the question of 
lack of jurisdiction. l 

The Commission insisted that the effect of a Treaty provision in national 
law is a question of interpretation of the Treaty to be determined without 
regard to the respective national law. The Commission was also concerned 
that if the Court were to refuse to entertain a reference from a national 
court, individual rights would have no protection under Community law in 
cases of a Treaty infringement by a member state.?? 

The Court might have chosen, in the interest of safeguarding the integrity 
of the national legal orders, to embrace the position urged by the 
Netherlands and Belgium, refusing jurisdiction, with the result that only 
the Commission or the member states could have brought actions against a 
member state’s infringement of Community law before the Court in 
accordance with Articles 169 and 170. The Court, however, declined to do 
this and instead upheld its jurisdiction. The Court appeared primarily 
concerned with effective enforcement of the Treaty and with the protection 
of the individual whose “vigilance” in pressing his own rights adds to 
“effective supervision.” 


11 Case 26/62, [1963] ECR at 6-9. 
The Advocate General felt that 


[iJt is impossible to clarify exhaustively the real legal effects of an international agree- 
ment on the nationals of a Member State without having regard to the constitutional 
law of that Member State. But, on the other hand, it is clear that the question does not refer 
exclusively to problems of constitutional law. 


The question whether the Treaty, and especially Article 12, was intended by the parties to 
be “self-executing” (or have “direct effect”) in their national legal systems was relevant for 
the decision in.the case; the Court of Justice may “extract” from the Dutch tribunal’s request 
an appropriate issue of interpretation, and in principle, at any rate, it is for the national 
court and not for the Court of Justice to inquire into the relevance of the question for the 
decision in the principal case. Id. at 18-19. The Advocate General seems to have come close 
to accepting the “fall-back” position of the Netherlands. This option would have recognized 
the jurisdiction of the Court to rule on the effect of Article 12, but even if the Court should have 
found that the article was intended to have direct effect, the application of such ruling for 
the purpose of determining whether an individual might invoke it in a Dutch tribunal 
would still have been a matter of national constitutional law. Jd. at 8. 

3 Id. at 6. : : ; i 

1 To confine the “guarantees against infringement of Art. 12” by the member states to the 
procedures under Articles 169 and 170 would remove all direct legal protection of the 
individual rights of their nationals. There is a risk that recourse to the procedure under these 
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It is safe to say, with the benefit of hindsight, that had the Court followed 
the Governments, Community law would have remained an abstract 
skeleton, and a great variety and number of Treaty violations would have 
remained undisclosed and unredressed. To date, only a single case has been 
decided by the Court upon the complaint of a member state under Article 
170, and a relatively limited number were instituted by the Commission ` 
under Article 169.* Until quite recently, the Commission obviously 
hesitated to aggravate its fragile relationships with member governments by - 
bringing them into the Court—and a decision by a member government to 
sue another posed political difficulties of a similar nature. In contrast, most 
of the “constitutional” cases, as well as the cases in which the Court fashioned 
such concepts as illegal “charges equivalent to customs duties” or “measures 
equivalent to quantitative restrictions” into tools for striking down national 
protectionist legislation, were referred to the Court under Article 177 as a 
result of litigation instituted by individuals or companies against their 
governments, as, for example, in van Gend. Similarly, it is unlikely that the 
Court would have had the opportunity to develop the extensive case law on 
discriminatory state taxation if it had accepted the arguments against its 
jurisdiction. 


By What Criteria and with What Effect? 


On the merits of the issue, the three Governments as well as the Advocate 
General proceeded from the basic assumption that the Treaty was no 
different from any “standard international treaty.” According to the 
traditional international law analysis applicable to such a treaty, it is the 
intention of the parties that determines whether anv of its provisions should 
be attributed “internal” effect.'® In the case of Article 12, the actual wording 





articles would be ineffective if it were to occur after the implementation of a national decision 
taken contrary to the provisions of the Treaty. Id. at 13. The Court’s interest in broadening 
an individual's access to national courts as a basis for a reference under Article 177 became 
particularly acute when, starting with the cases decided in December 1962, the Court laid 
down an extremely narrow and technical interpretation of the important Article 173(2) and 
thus severely restricted the direct access of the individual to the Court itself in case of an 
infringement of Community law by Community institutions, as compared with the broad 
access accorded to member states. Cases 16 and 17/62, [1962] ECR 471; 19-22/62, [1962] 
ECR 491; 25/62, [1963] ECR 95. For subsequent cases, see Stein & Vining, Citizen Access 
- to Judicial Review of Administrative Action in a Transnational and Federal Context, 70 AJIL 219, 
222-27 (1976). In view of the questionable chance for an individual to obtain satisfaction 
through an action for damages against the Community under Article 215, the procedure 
under Article 177 has been crucial in ensuring an individual's protection under the Com- 
munity system, including cases where a member state acts to implement an act of a Community 
institution that violates Community law. In Joined Cases 261 & 262/78, Interquell Staerke- 
Chemie GmGH & Co. KG and Diamalt AG v. Council and Commission of the European Eco- 
nomic Community, [1980] ECR 3045, the Court of Justice held the Community liable for damages. 

1 There were 106 cases brought under Articles 169 and 93, as compared with 764 cases 
initiated by private parties under Article 177. Thirteenth General Report on the Activities of the 
European Communities, Feb. 1980, at 340, updated by EC Butietin, Nos. 1—6, 1980. 

16 Case 26/62, [1963] ECR at 8 (Netherlands) and 19 (Advocate General). f 


1981] THE MAKING OF A TRANSNATIONAL CONSTITUTION 7 


was clear enough to establish the intention of the parties only to impose an 
international obligation on member states,” which had to be implemented 
subsequently by national legislative authorities before it became a part of 
national law.* But even if Article 12 had been intended by the parties to have 
“internal effect,” the decision would be made under Dutch constitutional law 
whether it would be given “direct effect” in the sense of enabling the plaintiff 
to assert a subjective right in a Dutch. court.” 

The Advocate General accepted essentially the same doctrinal basis, but 
his criteria for treaty interpretation were somewhat broader. In his view, an 
analysis of the Treaty based on “the wording,” “material content and its 
context” disclosed the intention of the parties that only certain provisions of 
the Treaty (such as the prohibitions against anticompetitive practices in 
Articles 85 and 86, and in Article 177) were designed to produce direct 
effect, with the understanding that only in those member states whose 
constitutional law makes international treaties directly applicable (“self- 
executing”) could such Treaty provisions be directly enforced even if 
contrary to local law. Many other Treaty provisions, however, including 
Article 12, that “expressly refer to the obligations of Member States” and do 
not contain such unambiguous terms as “prohibited,” “without effect,” or 
“inadmissible” were not intended to have such effect, “in particular insofar 
as they are not addressed to nationals.”*° Judged by its “content” and 
“object,” Article 12, if directly applied, would infringe on the legislative 
powers still retained by member states in customs matters; it would make 
possible judicial review of legislation by national courts in member states in 
which such review in principle does not exist; and, contrary to the 
Commission’s view, it would increase legal uncertainty in the complex and 
continually changing customs law system. 

Although accepting the intention of the parties as a point of departure, the 
Commission’s argument turns in a radically different direction. An analysis 
of the legal structure of the Treaty and of the legal system it establishes shows 


ï Id. at 8 (Netherlands). Article 12 states: “Member States shall refrain from introducing 
between themselves any new customs duties on imports or exports or any charges having 
equivalent effect, and from increasing those which they already apply in their trade with each . 
other.” OFFICIAL PUBLICATIONS, TREATIES, supra note 3, at 203, 230. 

18 Case 26/62, [1963] ECR at 8 (Belgium and Germany). 

1° According to the Dutch Government, any other conclusion would “upset the system the 
authors of the Treaty intended to establish”; it would create uncertainty with respect to many 
Community norms expressly imposing obligations on member states—as does Article 12—and 
it would reduce the willingness of member states to cooperate; and finally it would provide an 
inappropriate way of testing the responsibility of member states. Ibid. In German law, the 
German Government pointed out, a national provision that laid down a customs duty contrary 
` to the provisions of Article 12 would be “perfectly valid.” Ibid. 

°° Id. at 19-22. Advocate General Roemer may have reflected the view of the German courts, 
which recognize treaty-derived rights of individuals only if the intention to that effect appears 
“with full clarity” (mit voller Klarheit) from the content, purpose, and scheme (Inhalt, Zweck und 
Fassung) of the treaty. Reichsgericht, March 29, 1928, 121 RGZ7, 9. Prof. Waelbroeck cautions, 
however, that in practice the German courts have not been as restrictive as the above wording 
would indicate. M. WAELBROECK, TRAITÉS INTERNATIONAUX ET JURIDICTIONS INTERNES DANS LES 
PAYS DU MARCHE Commun 185 (1969). 
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. that not only did the member states intend to A mutual obligations, 
but—unlike parties to ordinary treaties—they aimed at establishing a 
system of Community law which must be applied effectively and uniformly 
throughout the Community. As a result, the effect of Community law. 
(including the Treaty) in national law cannot be determined by reference to 
the respective national laws but only by Community law itself; and national 
courts are bound not only to apply directly the rules of Community law but 
also to ensure that the rules prevail over conflicting national law even if the 
national law is later in time. Moreover, a Community rule, such as Article 12, 
even if it is formally addressed only to member states, must nevertheless be 
given direct effect and allowed to penetrate into the national legal order, 
providing that it is capable of being effectively applied by national courts, 
that it is “perfectly clear” in the sense of creating for the member states “a 
specific unambiguous obligation” in a matter affecting their nationals and 
not qualified by any other provision of the Treaty, and that it is “complete 
and self sufficient” in that it oe not require any Community measure 
making.the obligation concrete.” 

On this issue, the Court followed the lead of the Commission, with one, or 
perhaps two, qualifications discussed below. The Court discarded the 
criterion of subjective intention of the parties and offered instead a criterion 
that appears to provide a somewhat broader framework for analysis than the 
.contextual, object-and-purpose-oriented indicia specified in the Vienna 
Convention on the Law of Treaties.” To ascertain whether a provision of an 
international treaty gives nationals of the state party a right which national 
courts must protect, it is necessary to consider, the Court stated, “the spirit, the 
general scheme and the wording of these provisions,”” a formula that the Court 
invoked subsequently with some variations in all the major constitutional 
pronouncements. Applying this formula to the EEC Treaty, the Court held, 
echoing the Commission, that the Treaty objectives, the “institutions 
endowed with sovereign rights,” and the significant role assigned to indi- 
vidual citizens imply that “this Treaty is more than an agreement which 
merely creates mutual obligations between the contracting parties.”4 


2 Case 26/62, [1963] ECR at 7. 
2 Arts. 31 and 32 of the Vienna Convention on ihe Law of Treaties, UN Doc. A/CONF. 39/27 
(1969), reprinted in 63 AJIL 875, 885 (1969). 

23 Emphasis added. 

24 The objective of the EEC Treaty, which is to establish a Common Market, the functioning of 
which is of direct concern to interested parties in the Community, implies that this Treaty is 
more than an agreement which merely creates mutual obligations between the contracting 
states. This view is confirmed by the preamble to the Treaty which refers not only to 
governments but to peoples. It is also confirmed more specifically by the establishment of 
institutions endowed with sovereign rights, the exercise of which affects Member States and 
also their citizens. Furthermore, it must be noted that the nationals of the states brought 
together in the Community are called upon to cooperate in the functioning of this 
Community through the intermediary of the European Parliament and the Economic and 
Social Committee. 


In addition the task assigned to the Court of Justice under Article 177, the object of 
which is to secure uniform interpretation of the Treaty by national courts and tribunals, 
confirms that the states have acknowledged that Community law has an authority which 
can be invoked by their nationals before those courts and tribunals. 


Case 26/62, [1963] ECR at 12. 
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The conclusion to be drawn from this is that the Community consti- 
tutes a new legal order of international law for the benefit of which the 
states have limited their sovereign rights, albeit within limited fields, 
and the subjects of which comprise not only Member States but also 
their nationals. Independently of the legislation of Member States, 
Community law therefore not only imposes obligations on individuals 
but is also intended to confer upon them rights which become part of 
their legal heritage. These rights arise not only where they are expressly 
granted by the Treaty, but also by reason of obligations which the 
Treaty imposes in a clearly defined way upon individuals as well as 
upon the Member States and upon the institutions of the Community.” 


The “general scheme” of the*Treaty concerning intra-Community 
customs duties, according to the Court, postulates the essential prohibition 
of these duties which is “applied and explained by Article 12.” The wording 
' of that article contains “a clear and unconditional prohibition” which is 
framed not as a “positive” obligation to act but as a “negative” obligation to 
refrain from acting and which is “not qualified” by any reservation by a 
member state that would make its implementation conditional upon national 
legislation, and thus is “ideally adapted to produce direct effects.”** 

It may be of interest to compare the Court’s criteria with those applied by 
the Permanent Court of International Justice in 1928 in determining 
whether an agreement between Poland and Danzig was intended to create 
individual rights enforceable in national courts. Parting from the “well 
established principle of international law” that an international agreement 
“cannot, as such, create direct rights and obligations for private individuals,” 
the Permanent Court nevertheless held that “it cannot be disputed that the 
very object of an international agreement, according to the intention of the 
contracting Parties, may be the adoption by the Parties of some definite rules 
creating individual rights and obligations and enforceable by the national 
courts.””? The intention of the two parties in question would be determined 
from the contents, the wording, and the general tenor of the agreement and 
from the manner in which it was applied. On that basis the Permanent Court 
concluded that certain provisions of the agreement did indeed have direct 
effect in the above sense, although the particular obligations were addressed 
only to a governmental agency of the state that was a party to the agreement. 
The majority of international law scholars”* read this opinion as creating a 
presumption against direct effect, to be rebutted only by explicit evidence of 
the intention of the parties to the contrary. If that is the correct 
interpretation of the Permanent Court’s view, the Court of Justice may be 
said to have taken a different position: because of the particular character of 
the Community Treaty, any presumption must be held to work in favor of, 


25 Ibid. 

2 Id. at 12-13. Cf. Chief Justice Marshall’s definition of a self-executing treaty in Foster & 
Elam v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829). 

7? Advisory Opinion on the Jurisdiction of the Courts of Danzig, March 3, 1928, PCI], ser. B, 
No. 15, at 4, 17 and 18. : 

28 M. WAELBROECK, supra note 20, at 165. It is safe to say that the subjective interpretation 
principle based on intention of the parties has been losing support in international law. See, e.g., 
Bleckmann, Teleologie und dynamische Auslegung des Europaeischen Gemeinschaftsrechts, [1979] EUR 
239. 
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rather than against, direct effect. In any case, as Professor Waelbroeck 
rightly observes, the Danzig case reasoning would hardly fit modern 
conditions since it arose at a time when government intervention in national 
economies was still limited, when treaties intended to affect private parties 
were relatively rare, and agreements designed to harmonize and even 
integrate national economic and social policies were nonexistent.”® 

In the crucial part of the van Gend holding, the Court ruled that Article 12 
“produces direct effects and creates individual rights which national courts 
must protect.” In effect, the Court has established the “direct effect” 
concept as a general operational principle of the Community system with the 
result that in due course most of the substantive provisions of the Treaty, 
although addressed to member states, have been turned into rules that 
individual plaintiffs may invoke—and have invoked on numerous 
occasions—in national courts. The Court, however, stopped short of taking 
the next step, which the Commission viewed as a necessary and logical 
consequence of the direct effect principle: the Court failed to say that a 
Treaty provision which is entitled to direct effect must by the same token 
prevail over any national law, regardless of the constitutional practice 
followed in a given member state in this respect. Clearly, the Court exercised 
“judicial restraint” since the questions put to it by the Dutch judge did not 
require it to take a position on the “supremacy” issue. The strong opposition 
from member governments and its own Advocate General may have 
convinced the Court that its ruling affirming the direct effect principle in 
broadest terms was “sufficient for the day,” as far as it went. 

In one other respect the Court appeared to qualify its ruling: Article 12 
has direct effect because, inter alia, its prohibition entails not a “positive” but 
a “negative” obligation, an obligation not to act. This limitation, as we shall 
see, proved of short duration. 


ON SUPREMACY WITHOUT A “SUPREMACY CLAUSE” 


The Principle 


A year after van Gend, the Court was faced squarely with the issue left 
unresolved in that case, 7.e., whether a directly applicable Treaty provision 
must ipso jure prevail in national courts over conflicting national legislation. 
In Costa v. ENEL,” a case originating before a justice of peace in Milan, Italy, 


29 M. WAELBROECK, supra note 20, at 185-86. 

3 Case 26/62, [1963] ECR at 16. 

31 Case 6/64, Flaminio Costa v. ENEL, [1964] ECR 585. Of the many comments on this case, 
see Frowein, Zum Verhaeltnis zwischen dem EWG-Recht und nationalem Recht aus der Sicht des 
Gerichtshofes der Europaeischen Gemeinschaften, [1964] AUSSENWIRTSCHAFTSDIENST DES 
BETRIEBS-BERATERS [AWD] 233; Kovar, Chronique de la jurisprudence de la Cour de Justice des 
Communautés européennes, 92 JOURNAL DU Droit INT'L 697 (1965); Monaco, Diritto comunitario e 
diritto interno avanti la Corte costituzionale, 116 GIURISPRUDENZA ItTaLIANa I CoL. 1312 (1964); 
Sasse, The Common Market: Between International and Municipa! Law, 75 Yare LJ. 695 
(1965-1966); Stein, Toward Supremacy of Treaty Constitution by Judicial Fiat: On the Margin of the 
Costa Case, 63 Mich. L. Rev. 491 (1964-1965). . 
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a customer and shareholder of a nationalized power company challenged 
the Italian law nationalizing the electric power industry as being contrary to 
both the Italian Constitution and the EEC Treaty. The justice of peace 
referred the allegations respectively to the Italian Constitutional Court and 
to the Court of Justice. The Constitutional Court ruled that because the’ | 
nationalization law was adopted by the Parliament after the law approving 
the EEC Treaty, in any conflict between the two the former must prevail 
according to the principle lex posterior derogat priori. Consequently, there was no 
basis for the Milan justice to appeal to the Court of Justice.” 

In line with this decision, the Italian Government claimed in the 
proceeding before the Court of Justice that the reference to that Court - 
was “absolutely inadmissible” since the Italian lower court must apply the 
nationalization law only as the latest expression of the parliamentary will and 
“cannot avail itself of Article 177.” In addition, the Government revived 
the Dutch-Belgian argument previously rejected in the van Gend case that 
only the procedures in Articles 169 and 170 may be invoked against Treaty 
infringement by a member state. The Commission, the Advocate General, 
and the Court again rejected the jurisdictional argument and agreed that, as 
in van Gend, the Court should rule on whether the Treaty articles that were 
allegedly infringed must be interpreted as having direct effect in Italian law. 
And the Court proceeded to give such a ruling on the four Treaty articles. 

‘listed by the referring Italian judge. 

The Commission, having urged the concept of supremacy of Community 
law in van Gend, here limited itself—if the published record tells the full 
story —to observations on the issues of relevance and jurisdiction and on the 
interpretation of the Treaty articles in question.. It manifested its concern, . 
however, about the repercussions of the judgment of the Constitutional: 
Court “on the future of Community law as a whole.”*4 With an eye on that 
judgment, the Court, this time supported by Advocate General Lagrange, _ 
held that a national law, whether adopted before or after the effective date. of 
the Treaty, “cannot take precedence over Community law.”* Pointing again 
to the characteristics that distinguish the EEC Treaty from “ordinary 
international treaties,” in particular to the Community’s “real powers 


32 Costa c. E.n.el. & Soc. Edisonvoka, Judgment No. 14 of March 7, 1964, 87 Foro ITALIANO - 
[Foro It] I, at 465. 

33 Case 6/64, [1964] ECR at 589 and 593. 

34 Td. at 589. 35 Id. at 599. 

38 The Court said: 

By contrast with ordinary international treaties, the EEC Treaty has created its own 

legal system which, on the entry into force of the Treaty, became an integral part of the. 
legal systems of the Member States and which their courts are bound to. apply. 


By creating a Community of unlimited duration, having its own institutions, its own 
personality, its own legal capacity and capacity of representation on the international plane 
and, more particularly, real powers stemming from a limitation of sovereignty or a transfer 
of powers from the States to the Community, the Member States have limited their 
sovereign rights, albeit within limited fields, and have thus created a body of law which 
binds both their nationals and themselves. 


Id. at 593. 
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stemming from the limitation of sovereignty or a transfer of power from the 
States,” the Court declared that “the integration” of the Community’s own 
system into the laws of each member state, “and more generally the terms 
_and spirit of the Treaty, make it impossible for the States, as a corollary, to 
accord precedence to a unilateral and subsequent measure over a legal 
system accepted by them on a basis of reciprocity.”*” 

One may discern some differing nuances between the reasoning of the 
Advocate General and that of the Court. While the Advocate General speaks 
of the Community system as “separate but nevertheless intimately and even 
organically tied” to member states’ systems, the Court stresses the nature of 
the Community system as an “integral part” of the member states’ legal 
orders.” What is perhaps more important, on one hand, the Advocate 
General suggests that since in Italy and in the German Federal Republic ’ 

. treaties are not accorded precedence in national courts over subsequent 
national law, the two states may have to amend their Constitutions to 
conform to the Community supremacy principle or terminate their 
participation in the Treaty. The Court, on the other hand, perhaps 
unconsciously anticipating its holding in the Simmenthal case,” considered 
that the supremacy rule had already become a part of the national legal 
systems “on the entry into force of the Treaty,” in the sense that the 
completion of the ratification process according to national constitutional 
procedures was the,one and only requirement for the application of the rule 
by national courts and authorities.” 

The implications of the supremacy principle did not become fully 


57 Id, at 593-94. The Court relied here on the provision of Article 5(2), requiring member 
state cooperation and loyalty in very general terms, on Article 7, prohibiting discrimination on 
the ground of nationality, and on Article 189, which makes “regulations” issued by the Com- 
munity institutions directly applicable in all member states. Ibid. x 

38 Ifa “supremacy clause” is to be read into the Treaty, the Court's formulation z appears more - 
appropriate. See Casper, in ASIL, 72 Proc, 169, 172 (1978). Sasse, supra note 31, at 720, calls 
Advocate General Lagrange’s attitude “rather dualistic,” as opposed to the “definite monistic” 
view taken by the Court. 

39 See infra note 417 

* Case 6/64, [1964] ECR at 593. In June 1965, the Court refused to suspend the proceeding 
before it pending the consideration by the Italian Constitutional Court of the constitutionality , 
of the Italian law ratifying the European Coal and Steel Community Treaty. Case 9/65, Order of 
the Court, Acciaierie San Michele SpA (in liquidation) v. High Authority of the ECSC, [1967] 
ECR 27, 29. (The Report of the Interim Order does not give the position of either the 
Commission or the Advocate General.) In December 1965, the Constitutional Court rejected 
the claim made in the Acciaierie San Michele case that the transfer of judicial power to the Court of 
Justice deprived the Italian plaintiff of his constitutional right to be judged in an Italian court. 
The basis for upholding the transfer was that the Community system was distinct from, but 
“internally effective,” in the internal system (shades of Advocate General Lagrange) and that it 
assured individual legal protection through its own judicial process. Soc. Acciaierie San Michele 
v. C.E.C.A., No. 98 of Dec. 27, 1965, 89 Foro It. I, at 8 (1966), 6 Comm. MKr. L.R. 160 (1967). 

In Case 14/68, Walt Wilhelm and Others v. Bundeskartellamt ({1969] ECR 1), the Commission, the 
Court, and Advocate General Roemer concurred in allowing simultaneous application of national 
and Community competition laws, but the Courttook what may be viewed as a middle position 
on the extent of deference national authorities must accord to Community action in case of a 
possible conflict with national action. 
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apparent until 1978 when the Court decided the Simmenthal case,“ also 
referred to it by an Italian court. By that time, the Italian Constitutional 
Court, faced with the rulings of the Court of Justice, had retreated from the ` 
position it had taken in Costa v. ENEL and accepted both the direct effect and 
the supremacy principles. However, the Constitutional Court still insisted 
that in the case of a conflict between Community law and a subsequent 
national act of Parliament, the problem becomes one of constitutional law 
and, unless the Parliament repeals the law, the principle of separation of 
powers requires that only the Constitutional Court itself may declare the 
national law invalid.** Simmenthal raised the ultimate question whether an 
ordinary Italian court, faced with such a conflict, must refer the issue to the 
Constitutional Court in accordance with Italian law, or whether it must 
refuse to apply the ‘national law without such reference.* It was not 
surprising that the Italian Government argued strongly in favor of the 
position formulated by the Constitutional Court, while the Commission, 
Advocate General Reischl, and the Court took the opposite view. As a logical 
consequence of the principles of direct effect and supremacy of Community 
law, the Court reasoned, “current national law” that is incompatible with 
Community law is rendered “automatically inapplicable” upon the entry into 
force of conflicting Community law, and any legislative measures in conflict 
with Community law that are subsequently enacted have no legal effect since 
member states are precluded from “the valid adoption” of such measures. 
Consequently, the Court declared, a national court, in a case before it, must 
refuse “of its own motion” to apply a conflicting provision of national law, 
whether prior or subsequent to the Community norm. The effectiveness of 
Community law would be impaired if the resolution of the conflict were 
deferred to a court other than the one with initial jurisdiction, “even if such 
an impediment to the full effectiveness of Community law were only 
temporary,”*4 as was the case in Italy. The language of the Court seems to 


41 Case 106/77, Amministrazione delle Finanze dello Stato v. Simmenthal SpA, [1978] ECR 
629. . 

# Judgment No. 232 of October 30, 1975, 98 Foro IT. I, at 2662 (1975); Judgment No. 205 of 
July 28, 1976 and Order No. 206 of July 28, 1976, 99 Foro IT. I, at 2298 (1976); see also Judg- - 
ment No. 183 of Dec. 27, 1973, 97 Foro It. I, at 314 (1974), 14 Comm. MKT. L.R. 372 (1974). 

* Case 106/77, [1978] ECR 629. See Barav, Observations. Les Effets du Droit Communautaire 
directement applicable, [1978] Can. DR. EUR. 265; Carreau, Droit communautaire et droits nationaux: 
concurrence ou primauté? , [1978] Rev. Trim. D.E. 381; IL PRIMATO DEL DIRITTO COMMUNITARIO E 
I Grupicr Iraurant (Angeli ed. 1978). 

4 [1978] ECR at 643-45. In Simmenthal, the Commission and the Advocate General engaged in 
an elaborate debate with the Italian Government on the advantages and disadvantages of an ad 
hoc decision of “invalidity” by an ordinary judge, which would be applicable only to the 
particular case, as compared with a ruling by the Constitutional Court entailing an impact erga 
omnes with a retroactive ex tunc effect. For better or for worse, the Court refused to grasp this 
particular thicket, apparently because it was not specifically asked by the Italian court to address 
it. There is no indication that as a result of the Court's ruling Italian administrative authorities 
or courts were swamped with requests for refunds of payments exacted on the basis of the law 
held invalid in the Simmenthal case context or of any other Jaw held invalid, so that the question 
of the reach of the retroactive effect and its impact on completed transactions has apparently 
not arisen thus far. 
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suggest that upon the coming into force of the Community law the member 
states lose the competence to enact conflicting legislation which, if 
nevertheless adopted, would be automatically null and void.* 


The Supremacy Principle and the Protection of Basic Rights 


The conceptual framework for the principle of supremacy does not allow 
any distinction regarding the hierarchical status of the national law that must 
bow to conflicting Community law: according to ENEL, national constitu- 
tions are clearly included. But what if a Community citizen, instead of 
challenging a national law conflicting with Community law, as in van Gend, 
ENEL, and Simmenthal, asserts that Community law, and more specifically, 
an act of a Community institution, has deprived him of a fundamental right 
protected by his national constitution? Logically, on the van Gend-ENEL 
theory of Community law as a distinct, “independent” legal system, national 
law, including national constitutional law, is entirely irrelevant to measuring 
the legality of a Community act. This, in fact, had been the position of the 
Court of Justice when the issue had arisen in 1960.“ In the Stauder case” 
almiost a decade later, the Court of Justice was able to avoid the problem in its 
holding by interpreting the Community act (a Commission decision) in a way . 
that precluded conflict with any basic right. However, since the referring 
German court specifically raised the question and also perhaps because of 
the new emphasis on basic human rights and the litigation in German and 
Italian courts raising the issue of the constitutionality of the Community 
Treaties, the Commission, Advocate General Roemer, and the Court itself 
(in'the reasoning part of the opinion) were moved to deal with the protection 
of the basic rights in Community law. They agreed that although the 
Community institutions cannot apply national constitutions, they are bound 
to protect individual fundamental rights as a matter of “general principles” 
which form an unwritten part of Community law.*® 


* Barav, supra note 43, at 279, concludes that national measures conflicting with Community 
law do not exist from a legal point of view. Therefore, there is no conflict, and the national judge 
has to apply the only valid law which is Community law. Carreau, supra note 43, at 404, sees in 
the Court’s words only a forceful statement of the inapplicability of conflicting national law. 
This interpretation does not admit the “invalidity” of subsequent conflicting law, but he views it 
as “inapplicable.” Id. at 403-04. See also Ipsen, Die Rolle des Prozessrichters in der Vorrang-Frage, 
[1979] EuR 223, 233-37. l 

4 Joint Cases 36-38/59 and 40/59, Präsident Ruhrkohlen-Verkaufsgesellschaft etc. 
[Geitling] v. High Authority of the ECSC, [1960] ECR 423. 

“ Erich Stauder v. City of Ulm, Sozialamt, [1969] ECR 419. For a comment, see Ehlermann, 
Anmerkung, [1970] EUR 41. 

+ The Community act in question was a decision of the Commission, which was intended to 
help reduce surplus stocks of butter by allowing retailers to sell at reduced prices to welfare 
recipients in exchange for “individualized coupons” that would make sure that the system was 
not abused. The German administrative court felt that the decision made it impossible to avoid 
revealing the name of the beneficiary to the retailers and thus was contrary “to the German 
concept of social welfare and to the German system of protection of fundamental rights which 
must, at least in part, be guaranteed equally by the Community institutions as a part of 
protection afforded by the provisions of Community law.” [1969] ECR at 421. The Commission, 
the Advocate General, and the Court interpreted the Commission’s decision as not necessarily 
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It was, however, only in the Internationale Handelsgesellschaft case* that the 
Court identified, albeit in very general terms, the source on which to draw in 
defining the content of the general principles of Community law. At issue 
was a Council regulation of some importance for the enforcement of the 
common agricultural policy. The regulation requires importers, as a 

_condition for obtaining an import license, to deposit a certain amount, which 
is forfeited if the licensed import transaction is not carried out. The 
regulation system was contested on the ground that it imposed a 
disproportionate burden upon the importer in violation of his fundamental 
rights, which were protected by the principle of proportionality in the 
German Basic Law (Grundgesetz).®° The Commission, Advocate General 
Dutheillet de Lamothe, and the Court again rejected any attempt to subject 
Community law to a national constitution, but they concurred that the 
principle of proportionality was a part of unwritten Community law to which 
the regulation must (and did) conform. According to the Court—and the 
Commission took essentially an identical view—the respect for fundamental 
rights forms an integral part of the general principles of law protected by the 
Court, and this protection, “whilst inspired by the constitutional.traditions 
common to the Member States, must be ensured within the framework of the 
structure and objectives of the Community.” The Advocate General urged 
the Court to draw upon the “fundamental principles of national legal 





requiring identification by name so that the question of a conflict with the general principles of 
Community law did not arise. The Commission opined that even the identification by name 
would be proper because it was a necessary means, proportionate to the desired end; thus, the 
principle of proportionality which was repeatedly applied by the Court of Justice (and was part 
of German constitutional law) had not been violated. According to the Commission, the general 
principles of Community law were derived from the general principles of law in force in the 
member states. Id. at 422~23. The Advocate General would follow “many writers’ ” views that 
“general qualitative concepts of national constitutional law, in particular fundamental rights 
recognized by national law, must be ascertained by means of comparative evaluation of laws, 
and that such concepts which form an unwritten constituent part of Community law, must be 
observed in making secondary Community law.” Id. at 428. The Court did not identify the 
source of the general principles, It confined itself to the statement that the Commission 
decision, as properly interpreted, “contains nothing capable of prejudicing the fundamental 
human rights enshrined in the general principles of Community law and protected by the 
Court.” Ibid. 

* Case 11/70, Internationale Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle für 
Getreide und Futtermittel, [1970] ECR 1125. See Pescatore, The Protection of Human Rights in the 
European Communities, 9 Comm. MKT. L. Rey. 73 (1972); and Zuleeg, Fundamental Rights and the 
Law of the European Communities, 8 id. at 446 (1971), both also dealing with the Stauder case, supra 
note 47. See also most recently, Case 44/79, Liselotte Hauer v. Land Rheinland-Pfaiz, [1980] 
ECR —. 

50 The German court claimed that the system of deposits runs counter to the principles of 
freedom of action and of disposition, of economic liberty, and of proportionality arising from 
the Grundgesetz and that the “primacy of supra-national law must yield before the principles of 
the German Basic Law.” [1970] ECR at 1133. 

51 Jd, at 1131. The definition of the actual content of thèse general principles of law is up to the 
Court of Justice. Pescatore, supra note 49, at 78. According to Pescatore (at 79), the Court will 
have to apply the highest standard of protection for the Community citizen found in the law of 
any member state. 
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systems” forming “a philosophical, political and legal substratum common to 
the Member States”—“the common heritage.”** The German and Dutch 
Governments found no violation of the proportionality principle, which, 
according to the German Government, was at any rate already established in 
previous case law as a part of Community law; thus, there was no need to 
explore any constitutional issues. It is interesting that the Commission found 
it necessary, evidently for reasons of prudence and political advisability, to 
discuss the question of conformity of the contested regulation with the 
German Basic Law." 

Despite the assurances of Community law protection, however, both the 
German and the Italian Constitutional Courts, while accepting the 
supremacy and independence of Community law in principle, nevertheless 
insisted on reserving their own power to protect basic rights of their citizens 
against violations by the Community institutions, at least until the democratic 
features and individual protection are strengthened in the Community by 
the transfer of Community lawmaking to the European Parliament and by 
the adoption of a “codified catalogue of human rights.”** 


THE TRIPLE EXPANSION 


1. From “Negative” to “Positive” Obligations 


After van Gend, the Court proceeded to expand the impact of the direct 
effect principle in three significant directions. First, only 3 years later, the 
Court, urged by the Commission and Advocate General Gand, drastically 
reduced, if not eliminated, the scope of the one limitation it had seemingly 
grafted onto the direct effect concept in van Gend. 

In the Lütticke case,” the Court held that even though Article 95 imposed 
on the member states a “positive” obligation to remove discriminatory 
internal taxes on imports (as distinguished from a “negative” obligation to 
refrain from action) within a specified period, an individual plaintiff might 
invoke its direct effect in a national court against the delinquent member 


52 [1970] ECR at 1146-47. 

53 Id. at 1131. See also Case 4/73, J. Nold Kohlen- und Baustoffgrosshandlung v. Commission, 
[1974] ECR 491. 

4 Internationale Handelsgesellschaft mbH v, Einfuhr- und Vorratsstelle für Getreide und 
Futtermittel, 37 BVerfGE 271 (1974), 14 Comm. Mxt. L.R. 540 (1974); Italian Constitutional 
Court Judgment No. 183 of Dec. 27, 1973, supra note 42. However, in a recent order the 
German Constitutional Court left open the question whether or to what extent the reservation 
in the 1974 judgment should continue to apply “in view of the political and legal 
developments in the European sphere” that had taken place since 1974. Order of July 25, 1979, 
2 BvL 6/77, [1979] EUGRZ 547, 551. . . 

55 Case 57/65, Alfons Lütticke GmbH v. Hauptzollamt Saarlouis, [1966] ECR 205. See Ipsen, 
Anmerkung, [1966] EUR 356; Mailänder, Annotation, 4, Comm. Mkt. L. Rev. 330 (1966—1967); 
Waelbroeck, Observations. L’Applicabilité directe de l'article 95 du traité CEE, [1967] CAH. DR. EUR. 

` 184. On the impact of the Lütticke case in Germany, see Wagenbaur, The Elimination of Tax 
Discrimination in Intra-Community Trade, in Courrs AND Free MARKETS— EUROPEAN 
AND UNITED STATES Perspectives (Sandalow & Stein eds., in the press, Oxford University 
Press). ' f 


1981] THE MAKING OF A TRANSNATIONAL CONSTITUTION , 17 


state, provided the period within which the state was required to act had 
lapsed. The Court was not impressed by the arguments that within the 
elapsed period the member states had discretion to choose the appropriate 
action and that national legislatures were better equipped to define the scope 
of the prohibition of discrimination in the complex field of indirect taxation 
than were national courts. It was no coincidence that the German 
Government, here directly concerned (and the referring German court), as 
well as the Dutch and Belgian Governments, opposed such an extension of 
the direct effect principle because it constituted encroachment on national 
“tax sovereignty.” 

The Court applied the same rationale in a subsequent series of cases 
decided in 1974 (Reyners, van Binsbergen, van Duyn), with the effect that the 
myriad of discriminatory restrictions on freedom of movement of workers, 
and on the establishment and supply of services that were to be abolished by 
the member states before the end of 1969, became inapplicable—as by the 
touch of a magic wand—when the clock struck midnight on Saint Sylvester 
day of 1969. Thus, individual plaintiffs have been able to challenge national 
discriminatory legislation in national courts by invoking the direct effect of 
the respective Treaty provisions despite the fact that under the Treaty itself, 
the Council was to have issued implementing measures before 1969, and 
failed to do so. In these cases, also, the Court followed the conclusions of the 
Commission and the Advocate General, while the Governments, with some 
exceptions, remained adamantly opposed to such an extension.*’ 


2. From “Vertical” to “Horizontal” Effect 


\ 


The second significant line of case law has expanded the direct effect of 
Community law from situations where an individual invokes a Community 


58 As to Art. 48: Case 167/73, Commission v. French Republic, [1974] ECR 359, April 4, 1974; 
and Case 41/74, Yvonne van Duyn v. Home Office, [1974] ECR 1337, Dec. 4, 1974. As to Art. 52: 
Case 2/74, Jean Reyners v. Belgian State, [1974] ECR 631, June 21, 1974. As to Arts. 59 and 60: 
Case 33/74, J. H. M. van Binsbergen v. Bestuur van de Bedrijfsvereniging Metaalnijverheid, 
[1974] ECR 1299, Dec. 8, 1974. For a list of Treaty articles imposing obligations on member 
states that the Court held to have direct effect and the relevant case law, see H. G. SCHERMERS, 
JUDICIAL PROTECTION IN THE EUROPEAN COMMUNITIES §187, at 105-07 (2d ed., 1979). For 
comments on Reyners and van Binsbergen, see Leleux, La libre circulation des avocats. Problémes 
actuels. Premier rapport, [1976] Cau, pR. EUR. 676; and Bronkhorst, Freedom of Establishment and - 
Freedom to Provide Services under the EEC Treaty, 12 Comm. MKT. L. Rev. 245 (1975); on van Duyn, 
see infra, text at note 73 and literature cited in that note. Generally, see Leleux, The Role of the 
Court of Justice in Protecting Individual Rights in the Context of Free Movement of Persons and Services, 
in Sandalow & Stein eds., supra note 55. 

57 In the Reyners case, Luxembourg, Belgium, Ireland and the United Kingdom opposed direct 
effect of Article 52, while Germany accepted it in view of the Court’s case law; the Netherlands is 
reported also as accepting in Hirsch, Un arrêt fondamental de la CJCE —la liberté d'établissement dans 
le Marché Commun, [1975] SCHWEIZERISCHE JURISTENZEITUNG 37, 38. In van Duyn, the United 
Kingdom made “no submission” on the issue of direct effect of Article 48 “in the light” of the 
previous case law (i.e, Case 167/73). In van Binsbergen, Ireland opposed the direct effect of 
Articles 59 and 60; the Untied Kingdom and Germany accepted it in principle but suggested that 
the difficulties encountered by direct application could be solved only by enacting Community 
directives. 
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law provision against governmental action (“vertical” dimension) to 
instances where such provision is invoked by one individual against another 
(“horizontal” dimension). In Walrave the question was whether a profes- 
. sional “pacemaker” employed in bicycle races may invoke the Treaty 
prohibition of discrimination in employment and supply of services as 
against an “alien clause” in the articles of a private bicycle association that 
would exclude him from such employment because of his nationality.*® The 
Court, supported by Advocate General Warner, agreed that the prohibition 
not only is applicable “to the action of public authorities but extends likewise 
to rules of any other nature aimed at collectively regulating gainful ' 
employment and services.” The Commission agreed with respect to 
discrimination in employment but opposed such extension with respect to 
the supply of services because of the specific wording of the Treaty article in 
question,” which requires the abolition of discriminatory measures by public 
authorities only; the resulting gap, however, would be filled by the general 
prohibition of discrimination on nationality grounds in Article 7.5° The 
Government of the United Kingdom, the only government to intervene, 
admitted expressly only the vertical direct effect in the supply of services 
area. Brushing aside the Commission’s textual argument, the Court 
reasoned that the “fundamental objectives of the Community contained in 
Article 3(c) [freedom of movement for persons, services and capital] would 
be compromised if the abolition of barriers of national origin could be 
neutralized by obstacles resulting from the exercise of their legal autonomy 
by associations or organizations which do not come under public law.”® 

The widely discussed holding in the Defrenne case® may be viewed as 
carrying the extension of direct effect to private relationships a step further. 
In contrast with Walrave, the provision involved, Article 119, is expressly 
addressed to the member states and does not fall within the “fundamental 
objectives of the Community” enumerated in Article 3 but is contained in the 

a 

58 Case 36/74, B. N. O. Walrave and: L. J. N. Koch v. Association Union Cycliste 
Internationale, [1974] ECR 1405. The prohibitions in question are contained in Articles 48, 59, 
and 7 (general prohibition of disċrimination based on nationality). For comments, see 
Delannay, Observations, [1976] CAH. DR. EUR. 209; and Ubertazzi, Le domaine matériel du droit 
communautaire, [1976] Rev. Trim. D.E. 635. 

5° According to the published record, the Commission referred here to Article 54(3)ċ, which 
concerns freedom of establishment. The correct reference in this context indicated by the Court 
is to Articles 60, 62, and 64, which deal with the supply of services. [1974] ECR at 1419. 

© Fd. at 1410 and 1412. 

51 Id. at 1415. 

8 Id. at 1419. According to Delannay, supra note 58, at 221, it is an innovation that this 
judgment recognizes obligations imposed on individuals not by an express Treaty 
provision—as Articles 85 and 86—but derived from the very breadth of the provisions’ 
wording and from the lack of evidence to the contrary. 

83 Case 43/75, Gabrielle Defrenne v. Société Anonyme Belge de Navigation Aérienne Sabena, 
[1976] ECR 455. For a criticism, see, e.g., Prof. C. J. Hamson in Court oF JUSTICE OF THE 
EUROPEAN COMMUNITIES, JUDICIAL AND ACADEMIC CONFERENCE 27-28 SEPTEMBER 1976, 2 
Reports 10 and 15 (1976); see also van Gerven, Contribution de l'arrét Defrenne au développement du 
droit communautaire, [1977] Can. DR. EUR. 131, 141-43; and Grisham in 14 Comm. Mkt. L. Rev. 
108 (1977). 
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Treaty part on social policy. Article 119 provides that “[e]ach Member State 
shall [before 1962] ensure and subsequently maintain the application of the 
principle that men and women should receive equal pay for equal work,” 
and it describes the meaning of this principle in general terms. Relying on 
this article, a Belgian “air hostess” sued SABENA, a private Belgian airline,“ 
demanding compensation on the ground that although her work was 
identical to that of a male cabin steward, she was paid a lower salary. 

The Governments of the United Kingdom and of Ireland opposed giving 
direct effect to the article because it failed to satisfy the Court’s criteria of 
clarity and precision and contained merely a “principle” to be implemented 
by national legislation. This view appeared to conform to earlier measures, 
such as a resolution adopted by the member states extending the Treaty 
deadline for compliance and a Council directive purporting to harmonize 
divergent national laws and allowing more time for full application of the 
article. Pointing to the diversity in job classification, methods of wage 
formation, etc., in the private sector, the Commission argued (in line with its 
view in Walrave) that the “principle” in Article 119 cannot be invoked before _ 
the courts by employees in the private sector; however, in the public.and 
semi-public sectors, where job classification and other relevant aspects are 
fixed by law, the uncertainties of interpretation do not arise and workers in 
that sector may rely on the principle against their public employers. In other 
words, the Commission would have attributed to Article 119 vertical but not 
horizontal direct effect. 

Drawing on the extensive opinion of Advocate General Trabucchi, and 
exploring the “nature of the principle of equal pay, the aim of this provision 
and its place in the scheme of the Treaty,” the Court considered that the 
principle serves the social objectives and thus forms a “part of the 
foundations of the Community. "6 Admittedly, Article 119- may require 
implementation by Community or national legislation to define “indirect 
and disguised discrimination”; but in case of “direct discrimination which 
may be identified solely by reference to the criteria laid down by Article 119” 
and “which may be detected on the basis of a purely legal analysis of the 
situation,”® the article gives rise to rights that individuals may assert against 
their employers in both the public and the private sectors. In the private 
sector, the application by a national court of the equal pay principle would 
amount to a modification of an individual employment contract or of a 
collective bargaining agreement. 

The Court, as in Walrave, thus refused to follow the Commission’s 
position, which would limit the horizontal direct effect to the public sector, 
and it agreed instead on this point with the Advocate General. However, in 


The fact that “a great majority of shares” in SABENA are held by the Belgian state was held 
irrelevant by the Advocate General, since, as the SABENA representative pointed out, the 
company was organized under private law and its relations with the staff are governed by 
private law contracts. [1976] ECR at 470 and 488. 

5 Id. at 471-72. The question may be raised whether the interpretative criteria are identical 
with those in van Gend and Costa v. ENEL, or whether they are somewhat modified. 

6° 11976] ECR at 473. 


‘ 
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contrast with the Advocate General, the Court found it quite appropriate to 
take into account “the practical consequences” of a retroactive application of 
the equal pay principle for national treasuries and economies as well as for 
the financial situation of private employers. Consequently, the Court ruled 
that Article 119 cannot be relied on to support claims for back pay arising 
prior to the date of the judgment except as regards claims already pending.*’ 

The Court did not follow the Advocate General in still another respect. 
Because the principle of equal treatment of men and women has been 
enshrined in the legal systems of member states (albeit in varied form and 

with uncertain success), Mr. Trabucchi urged the Court to include it among 
- the fundamental human rights that the Community must protect as one of 
the general principles of unwritten Community law and to give full direct 
effect to it. The Court, however, obviously did not wish to go as far as to read 
into Article 119 a general prohibition of sex discrimination in working 
conditions other than unequal pay.® 


3. From Treaty Law to Community Legislation 


The third and, in some respects, the most radical extension of the direct 
effect principle concerns its application to Community legislation. By virtue 
of Article 189 only a “regulation” is made expressis verbis “directly 
applicable”® in all member states, while a “directive” is “binding, as to the 
result to be achieved upon each Member State to which it is addressed,” 
leaving to the national authorities “the choice of form and methods,” and a 
“decision” is “binding in its entirety upon those to whom it is addressed.” In 
Franz Grad,” the question was whether a plaintiff before a national court 
might challenge the validity of a national law imposing a special 
transportation tax on the ground that it violated a Council decision which 
required member states to replace any such taxes by a common value-added 
‘tax system not later than by the date set in a Council directive. The ` 
Commission, Advocate General Roemer, and the Court supported the 
plaintiff’s position, while the German Government opposed it on the ground 
that a regulation was the only Community act that had direct effect in 
national law. The Court, saw no reason why provisions in a decision 


& Van Gerven, supra note 63, at 136, compares the factors used by the European Court with 
those used by the U.S. Supreme Court in cases of prospective overrulings: the practical 
consequences, the degree of reliance by authorities and individuals on the law as it seemed to be, 
and legal certainty. Van Gerven suggests that judgments bringing about as radical a change as 
did Defrenne should be treated like legislation, that is, they should not be given any retroactive 
effect. Id. at 137. i 

68 In the Case 149/77, Gabrielle Defrenne v. Société Anonyme Belge de Navigation Aérienne Sabena 
([1978] ECR 1365), the Court refused to extend the equal pay principle of Article 119 to equality 
in other working conditions; although elimination of sex discrimination is a part of 
fundamental human rights and thus forms a part of general principles of Community law, in 
the absence of further action by the Community, the Court cannot enforce its observance in 
relationships between employer and employee, which are exclusively a matter of national law. 

59 See infra note 71. 

7 Case 9/70, Franz Grad v. Finanzamt Traunstein, [1970] ECR 825. For a comment, see 
Wagenbaur, Zur Wirkung von Entscheidungen und Richtlinien des EWG-Rats, [1970] AWD 481. 
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addressed to a member state, which by its “nature, background and 
wording” was “unconditional and sufficiently clear and precise to be capable 
of producing effects in the legal relationship between the Member States and 
those subject to their jurisdiction,” could not be invoked by an individual. 

A contrary conclusion, the Court held, would weaken the “effet utile” of the | 
decision in Community law and was not mandated by the language of Article 
189.7! Moreover—and this appears to be the Court’s own argument—since 
Article 177 empowers national courts to refer to the Court questions 
regarding the validitv and interpretation of any Community act without 
distinction of form, it is clear that individuals may rely in appropriate 
circumstances on any such acts (including presumably directives and 
decisions) before national courts.” 

In the van Duyn case,” the United Kingdom Government, relying on 
Article 189, argued that in principle an individual might not invoke a right 
based on a directive, and it sought to limit the reach of Franz Grad to its 
specific, rather unique, facts. Neither ,the Commission, nor Advocate 
General Mayras, nor the Court accepted this argument and the Court’s 
holding dispelled any doubt that the Franz Grad rationale did include 
directives as well as decisions addressed to member states. The Court held 
that a Council directive purporting to limit the discretion of national 
authorities to apply the public order exception as a bar to free movement of 
workers had direct effect in national law and thus could be invoked by a 
Dutch national who was denied entry into the United Kingdom. The Court’s 


7 [1970] ECR at 837-88. The Court considered that the clause in Article 189 making 
regulations “directly applicable,” and therefore capable of producing direct effect, does not mean 
that the other legal forms mentioned in that article could never produce a similar effect. Id. at 
837. To buttress this argument, the Commission suggested that a distinction be made between 
“direct applicability” in the sense of Article 189, meaning “in particular" that no national 
legislation is required to make a Community measure effective, and “direct effect,” meaning 
that an individual may derive a right from the measure “in spite of the absence of national 
implementing legislation.” Id. at 832. For the Advocate General’s view on this distinction, see td. 
at 847. See also Brinkhorst, Annotations, 8 Comm. Mkt. L. Rev. 386, 391 (1971). 

” How convincing is the argument in the light of the opinion in the Case 111/75, Impresa 
Costruzioni Comm. Quirino Mazzalai v. Ferrovia del Renon ([1976] ECR 657), in which the Court 
held that under Article 177 it has jurisdiction to interpret Community acts regardless of 
whether they are directly applicable? In Franz Grad, the Court appears to have left open the 
question whether the direct effect would come into play in case of a positive as well as a negative 
obligation imposed in a decision or a directive on the addressee member state, and there is no 
indication that it meant to deal with the “horizontal” direct effect of such measures on private 
relationships between individuals. Wagenbaur, supra note 70, at 482, concludes that the direct 
effect. of decisions and directives is of a lesser kind than the direct effect accorded to Treaty 
articles and regulations. Whereas.the latter immediately replace national law, directives and 
decisions only give a defense to individuals which they can invoke in national courts. R. 
Lauwaars, LAWFULNESS AND LEGAL Force or Communtry Decisions (1973), states at p. 36 that 
directives cannot be given “horizontal” direct effect; but see Easson, Can Directives Impose 
Obligations on Individuals? , 4 EUROPEAN Law Review [E.L.R.] 67, 79 (1979), who considers this an 
“open question.” 

73 Case 41/74, supra note 56. See Barav, La Libre Circulation des travailleurs, l'ordre public et le 
pouvoir de sanctions des états membres, [1977] Rev. Trim. D.E. 72 1; and Simmonds, Van Duyn v. the 
Home Office: The Direct Effectiveness of Directives, 24 INT'L & Comp. L.Q. 419 (1975). 


22 THE AMERICAN JOURNAL OF INTERNATIONAL LAW, [Vol. 75 


disregard of the text of Article 189 distinguishing between the effects of a 
regulation and a directive is perhaps the most striking example of its 
teleological method of interpretation. It was in this context that for the first 
time in the Court’s history its authority was openly defied by a high national 
tribunal.* The French Conseil d'Etat refused in 1978 to allow a German 
national, Daniel Cohn-Bendit of May 1968 fame, to rely on the same Council 
directive against an order by French authorities expelling him from France. 
The Conseil justified the refusal on the ground that according to Article 189, 
in principle, no directive could have direct effect in a national legal order.” 
There is no evidence that the Commission will want to stage a confrontation 
with the French Government by making use of its authority to hold France 
responsible before the Court of Justice for violating Community law. 


On COMMUNITY TREATY-MAKING POWER 


The ERTA case,” in which the Court addressed for the first time the scope 
of the Community power in the sensitive field of foreign relations, is a 
worthy counterpart to the van Gend case dealing with Community authority 
in the “domestic” field. In both cases, separated by a lapse of 8 years, the 
principal actors took similar positions with respect to Treaty interpretation 
and definition of Community authority. In ERTA, however, although 
formally the controversy was between the Commission and the Council, the 
real parties in interest were the Community, represented by the 
Commission, and the member state governments whose independent 
treaty-making power was at stake.” 

In only two instances does the Treaty expressly empower the Community 
to enter into international agreements with third states. It may conclude 
agreements in the field of foreign commercial policy (Article 113) and also 
so-called association agreements with an undefined content (Article 238). 
The procedure prescribed is that the Commission negotiates and the 
Council “concludes” the agreement (Article 228). , 


"4 More recently, the French Government refused to respond to the Court's judgment 
holding its restrictions on lamb meat imports from the United Kingdom contrary to the Treaty. 
Case 232/78 of Sept. 25, 1979, [1979] ECR 2729. 

15 Ministre de l'Intérieur c. Sieur Cohn Bendit (Daniel), No. 11604, Dec. 22, 1978. Excerpt in 
[1979] CAH. DR. EUR. 265. 

76 Case 22/70, Commission of the European Communities v. Council of the European 
Communities, [1971] ECR 263. See Constantinesco, [1971] Rev. Trim. D.E. 796; Ganshof van 
der Meersch, Les Relations extérieures de la CEE dans le domaine des politiques communes et 
l'arrêt de la Cour de Justice du 31 mars 1971, [1972] Can. DR. EUR. 127; Kovar, La Contribution de” 
la Cour de Justice au développement de la condition internationale de la Communauté européenne, [1978] 
CAH. DR. EUR. 527; Raux, La Cour de Justice des Communautés et les reiations extérieures de la C.E.E., 
[1972] RGDIP 36; Sasse, Zur auswaertigen Gewalt der Europaeischen Wirtschaftsgemeinschaft, [1971] 
EUR 208; Tizzano, La controversia tra Consiglio e Commissione in materia di competenza a stipulare della 
C.e.e., 94 Foro IT. IV, at 339 (1971); Waelbroeck, L'arrêt A.E.T.R. et les compétences externes de la 
Communauté économique européenne, [1971] INTEGRATION 79. 

™ This was the first case in which an intrainstitutional dispute between the Commission and 
the Council was brought before the Court. 

78 See also Art. 111, applicable during the transitional period. 
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Since 1967 member state governments had been negotiating with other 
governments for a new European Road Transport Agreement.” In 1970, 
over the Commission’s objection, the Council acopted “conclusions” in 
which it defined the position member governments should take in the 
continuing negotiations with a view to harmonizing the prospective 
agreement with a 1969 Council regulation on the same subject.” The 
Commission, claiming exclusive power to negotiate on behalf of the 
Community, asked the Court to annul the Council action. The Council, 
supported by the Advocate General, opposed the c.aim and contended that 
the Community treaty-making power was confined to the two specifically 
identified areas; thus, in the field of transportation the member states had 
retained their power to negotiate, which they wer2 free to exercise in this 
instance under the guidance of the Council. The Commission responded 
with the far-reaching proposition that the Community power to formulate 
common transport policy for the interior of its territory could not be fully 
effective without “conferring on the Community the means of taking 
appropriate action in respect of external relations,” and, therefore, since the 
adoption of a Council regulation the negotiations “could only be carried out 
by the Community.”® 

The Court upheld the Commission’s interpretation on the basis of “the 
general system of Community law in the sphere of relations with third 
countries.” The bland provision in Article 210 that “[t]he Community shall l 
have legal personality” meant, according to the Court, that “the Community 
enjoys the capacity to establish contractual links wita third countries over the 
whole field” of the general objectives listed in the introductory articles, 
including the formulation of a common transportation policy. The 
Community’s authority in a particular case to enter into-a treaty not only 
arises 


from an express conferment by the Treaty . ... but may equally flow 
from other provisions of the Treaty and from measures adopted . . . 
by the Community institutions. In particular, each time the 
Community, with a view to implementing a common policy envisaged 
by the Treaty, adopts provisions laying down common rules, whatever 
form these may take, the Member States no longer have the right, acting 
individually or even collectively, to undertake obligations with third 
countries which affect those rules.” 


On the merits of the case, however, the Court refused the Commission’s 
claim. Because the negotiations had been initiated before the adoption of the 
Council regulation, the member states were. free to conclude the 


° An earlier agreement, negotiated within the UN Economic Commission for Europe in 1962 
and signed among others by the six member states, failed to enter into force for want of 
ratifications. The negotiations were resumed in 1966. Case 22/70, [1971] ECR at 284-85. 

2 Reg. No. 543/69, 12 J.O. Comm. Eur. (No. L 77) 49 (Mar. 29, 1969), [1969] O.J. Eur. 
Comm. (Spec. Ed. I) 170. 7 

5111971] ECR at 269. 82 Id. at 274. 

83 Ibid. 
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negotiations, provided they coordinated their action in the interest t of the 
Community. 

Although “momentarily persuaded” by the Commission’s view, Advocate 
General Dutheillet de Lamothe “with some regret” rejected “the argument 
of implied and automatic transfer of authority outside the cases laid down by 
the Treaty” as a “very daring exercise in legal construction which indeed I 
consider too audacious for reasons of principle. . . .”*4 In his interpreta- 
tion, the general scheme of the Treaty shows that “its authors intended 
strictly to limit the Community’s authority in external matters to the cases 
which they expressly laid down.” 

It has not come as a surprise that the application of the ERTA ruling has 
encountered some opposition in national foreign ministries, but in subse- 
quent cases the Court has reaffirmed and clarified its definition of the 
Community foreign relations power. 


SUMMARY AND SOME CONCLUSIONS 


The data harvested in this survey of eleven significant cases may be 
illustrated in a simple table in which “yes”. indicates support for, and “no” 
opposition to, a position advancing the legal integration of the Community 
ina given case. (See table 1.) 

As is necessarily the case with a schematic presentation of complex 
phenomena, the table does not bring out the differential impact of the 
individual items—in particular, the overriding importance of van Gend, the 
first in the series of major constitutional cases. In that case, a group of 
lawyers at the Commission’s Legal Service, headed by its Director General, 
fashioned the argument based on the uniqueness of the Community Treaty 
which has made it possible for the Court to elude the strictures of 
international treaty law and to deal with the Treaty as a constitution.*’ The 
Advocate General, on the other hand, remained in that case a prisoner of the 
traditional doctrine. Starting with van Gend, the international law concept of 
the “self-executing” treaty has been replaced by the “direct effect” principle, 
with the result that Community law has progressively acquired the status of 
quasi-federal law in terms of its impact on individual citizens. As a necessary 
corollary, the authority of the Community and of the Court itself has grown 
substantially at the expense of national governments and courts. 

The third and fifth columns in the table disclose that since van Gend, with 
two important exceptions, the Court has been led by the Commission in the 
inexorable progression toward more legal integration and more Community 
power. The close alliance between the Court and the Commission, the 
“executive-political” branch of the Community, has probably alleviated 
some of the concern members of the Court may have felt regarding the 
legitimacy and acceptance of its rulings. Such concern has no doubt been 


84 Id. at 290-91. f 35 Id. at 293. | 

88 Riesenfeld in ASIL, 72 Proc. 185-89 (1978); Pescatore, External Relations in the Case-Law of 
the Court of Justice of the European Communities, 16 Comm. MKT. L. Rev. 615 (1979). 

87 For an early reference to the EEC Treaty as—‘“in a sense” —a constitution, see Advocate 
General Lagrange in Costa v. ENEL, [1964] ECR at 605. 
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TABLE | 


POSITION OF PRINCIPAL ACTORS ON MAJOR “CONSTITUTIONAL” ISSUES 





Issue and Case Governments Commission Advocate General Court 
direct effect: : no: Belg:, yes no (Roemer, German) yes 
van Gend 1963 Neth., Lux., 
Germany 
supremacy: no: Italy yes a _ yes (Lagrange, ` yes 
(1) Costa v. French) i 
ENEL 1964 
(2) Simmenthal no: Italy yes yes (Reischl, German) yes 
1978 o 
(3) human rights: unnecessary yes yes (Dutheillet de yes 
Internationale - to decide: Lamothe, French) 
Handelsges. Germany, 
1966 l Neth. 
expanding direct no: Belg., yes yes (Gand, French) yes 
effect: Neth., 
(1) Lütticke Germany 
1966 
(2) Reyners 1974 no: Belg., yes yes (Mayras, French) yes 
Lux., Ire., 
UK 
yes: Germany, 
Neth.? i 
(3) Walrave 1974 no position: no yes (Warner, British) yes 
f UK 
(4) Defrenne 1976 no: UK, Ire. yes on public yes (Trabucchi, yes 
empl., no Italian) g 


on private 


(5) Franz Grad no: Germany yes yes (Roemer, German) yes 

1970 ' 

(6) van Duyn 1974 no: UK yes yes (Mayras, French) yes 
treaty-making no: Council yes no (Dutheillet de ` yes 

power! i Lamothe, French) 

ERTA 1970 i 


` 


fanned by the consistent opposition to increased integration on the part of 
the member governments, registered in the second column of the table. 
The Court ventured beyond the Commission’s lead only when it ruled to 
extend the direct effect of the Treaty-constitution to govern private law 
relationships between individuals. Although in this instance, the Commis- 
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sion’s lawyers invoked a textual interpretation against the Court’s usual 
reliance on the “spirit” of the Treaty, they may have been motivated as much 
by national constitutional practices as by their political judgment against 
pressing the legal integration process too far too fast. The spurt of criticism 
following the ruling in the Defrenne case may be viewed as a justification of 
the Commission’s sensitivity. 

In only one instance may the Court be said to have temporarily stopped 
short of the Commission’s “prointegration” position. In van Gend it did not 
deal expressly with the supremacy issue which was pressed by the 
Commission, but it did resolve that issue a year later in-Costa v. ENEL, 
reacting to the unacceptable holding of the Italian Constitutional Court. | 

The fourth and fifth columns show that since van Gend, with the important 
exception of ERTA, dealing with the sensitive foreign affairs power, the 
Court’s holdings have generally paralleled the.conclusions of its Advocates 
General. The support by these officers of the Court, enjoying in most 
instances an established reputation in their national professional circles, may 
have discouraged some opposition to the far-reaching decisions. In Defrenne, 
the Court was not prepared to elevate the “equal pay for men and women” 
principle to a directly effective general prohibition against discrimination on 
the ground of sex, as urged by the Advocate General, and, contrary to his 
advice, it gave its ruling prospective application only. The nationality and 
` the background of the successive Advocates General may have affected their 
style of expression, but there is little evidence that these factors determined 
their ultimate conclusions in the cases considered here. Nor is there any 
evidence in these cases that changes in the membership of the Court—or for 
that matter of the Commission—have had any noticeable effect on the 
general trend favoring ever closer legal integration. 

The only participants- in the process opposing the trend have been the 
national governments. Although all member governments have a legal right 
to be notified of any proceeding referred to the Court under Article 177 and 
to state their views, relatively few have taken advantage of the opportunity, 
cand they did so in most instances only if their national] law or other interest 
was directly involved. In the ENEL case, for instance, despite its obvious 
importance, only the Italian Government appeared. The French Govern- 
ment was conspicuously absent, which may suggest a policy decision of 
unclear motivation. A member of the Commission’s legal staff considers it 
- regrettable that the Court’s rules do not “guarantee” the participation in 
Article 177 proceedings even of the member state “affected by the case.”® 


88 See supra note 63. 

8 Wagenbauer, supra note 55. In a note submitted on September 20, 1978, the Government 
of the United Kingdom made a number of suggestions purporting to bring about an 
improvement in the proceedings under Article 177, but thus far nc action appears to have been 
taken to implement these suggestions. According to Mortelmans, in the 346 cases decided by the 
Court between 1962 and 1978 under Article 177, member states submitted observations on 
cases referred from their own respective courts in 37.5% of the cases, while the Commission did 
so in all the cases. The percentages vary considerably from one member state (e.g., Denmark, 
100%) to another (the Federal Republic of Germany, 27.3%). However, in cases referred from 
courts other than their own, member states submitted observations in only 5.59% of cases. 
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One may speculate why the “legal establishment,” particularly in the 
Belgian and Dutch Ministries, chose for example in van Gend a course of 
action that would have stunted the Community at a crucial stage of building 
the customs union and turned it possibly into little more than a regional 
General Agreement on Tariffs and Trade whose principles “are observed 
more in the breach.”® In striking contrast, at the political level, those two 
Governments, in particular the Netherlands, have been in the forefront of 
the European integration movement, if only because, as small countries, 
‘they have depended on effective Community law in their relationships with 
their more powerful partners. One reason for the attitude of these 
Governments may be the consideration that the Court’s rulings, although 
based on ingenious interpretations of the Treaty rather than on 
unambiguous wording, required abandonment of hallowed national ` 
constitutional practices. Such sacrifice would not come easily to any lawyer 
born and bred in a national system. Again, it may be too much to expect a 
national lawyer-bureaucrat, however enlightened, to preside with any 
degree of enthusiasm over a steady erosion of national power and his own 
vested career interests. These lawyers may also have been concerned about a ` 
possible negative reaction on the part of their national parliaments. Finally, 
in the context of contentious proceedings, it is a more or less ironclad rule ` 
that a lawyer must press any available legal argument that may “win the case” 
of his client, and the lawyers before the Court of Justice are no exception 
when they defend national law and authority against the intruding 
Community power.” 


Mortelmans, Observations in the Cases Governed by Article 177 of the EEC Treaty: Procedure and 
Practice, 16 Comm. Mxt. L. Rev. 557, 572-77 (1979). For a discussion of the United Kingdom 
suggestions mentioned earlier in this note, see id. at 585-87. 

9 Jackson, Governmental Disputes in International Trade Relations: A Proposal in the Context of 
GATT, 13 J. Woro Trane L. 1, 2 (1979), quoting a document of a U.S. Senate committee. 

9%! This rule may be illustrated by an example drawn from the American legal folklore. 
Lawyers defending the United States in a case before the International Court of Justice felt 
compelled to invoke, quite unnecessarily as it turned out, the notorious “self-judging” 
reservation against the jurisdiction of the Court even though the President and the executive 
departments were on record as urging the Senate to drop it. Interhandel Case (Switzerland v. 
USS.), [1959] ICJ Rep. 6. 


THE DELIMITATION OF LATERAL SEAWARD 
BOUNDARIES BETWEEN STATES IN A 
DOMESTIC CONTEXT 


By Jonathan I. Charney* 
I. INTRODUCTION 


Setting of the Disputes 


In 1976 the United States Congress established the Coastal Energy Impact 
Program (CEIP)' for the purpose of giving financial assistance to those 
coastal states of the United States off whose shores resource development 
was being conducted on the outer continental shelf. The program was 
designed to alleviate the burden that offshore development was said to have 
placed on those coastal states. The enacting legislation stipulated that the 
states must comply with certain requirements of the Act in exchange for the 

distribution of federal funds. Although these funds were to be provided 
` partly in the form of grants distributed on the basis of various statutory 
‘formulas, the largest amount of the grants was to be divided on the basis of 
adjacency.? Thus, a coastal state would receive additional funds if the activity 
on the outer continental shelf took place in the area determined to be 

“adjacent” to that state. As a result, the geographical description of the areas 

“adjacent” to each coastal state had a direct impact on the amount of funds 
each state would realize from the program. Statutory provisions and the 
regulations required that adjacency be determined on the basis of lateral 
boundaries drawn in the ocean seaward from the coastal state. Those 
boundaries might already have been established on the basis of interstate 
agreements or court decisions. In the absence of such delimitations, the 
Assistant Administrator for Coastal Zone Management of the Department 
of Cornamerce National Oceanic and Atmospheric Administration was called 
upon to establish the “lateral seaward boundaries” on the basis of the 
international! law applicable to lateral boundary delimitations.’ The “lateral 
seaward boundaries” so established by the Assistant Administrator would 
have no legal significance other than for CEIP purposes. 


*Professor of Law, Vanderbilt University School of Law. ` 

Two of the most valuable and important contributors to the boundary exercise discussed in 
this article recently and suddenly passed away, Richard R. Baxter, Professor of Law, Harvard 
University School of Law and most recently Judge of the International Court of Justice, and 
Robert D. Hodgson, Geographer of the United States Department of State. I am deeply 
indebted to both of these men for their wise counsel and expertise. 

The maps that accompany this article were prepared by Ron Brewer, Chief, Surveys Paani 
Branch. U.S. National Ocean Survey (NOAA). 

*The Coastal Energy Impact Program (CEIP) was established under the Coastal Zone 
Management Act of 1972, Pub. L. No. 92-583, §308, 86 Stat. 1280, as amended by Coastal Zone. 
Management Act Amendments of 1976, Pub. L. No. 94-370, §7, 90 Stat. 1013 (codified at 16 
U.S.C. §1451 (1979)). 

2 16 U.S.C. §1456a(b)(2) (1979). 3 16 U.S.C. §1456a(b)(4)(B) (1979). 
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Shortly after the enactment of these provisions, the then Assistant 
Administrator, Robert Knecht, and his staff began to consider the question 
of lateral boundaries-between those states with coastlines facing the Gulf of 
Mexico and the Atlantic Ocean. When the time came for the Assistant 
Administrator to address the delimitation of unresolved individual CEIP 
boundaries, it was found that prior agreements and judicial decisions 

. appeared to take out of contention the boundaries between Texas and 
Louisiana, Mississippi and Alabama, Mississippi and Florida, Florida and 
Georgia, Georgia and South Carolina, South Carolina and North Carolina, 
North Carolina and Virginia, and Virginia and, Maryland.* This left the ` 
Louisiana-Mississippi boundary and all the boundaries from the Maryland- 
Delaware boundary north to Maine in contention. Ultimately, decisions were 
rendered on many of those outstanding CEIP lateral boundaries. It is the 
purpose of this article to review the substantive aspects of those CEIP lateral 
seaward boundary delimitations with a view to identifying the more 
important findings which may have genėral applicability to future domestic 
and international ocean boundary delimitations. 


Procedures in the Cases 


Having identified the areas requiring delimitation for CEIP purposes, the 
Assistant Administrator grouped those boundary matters according to’ 
geographical region and to whether they would be ripe for decision within 

_ the same time period. The Louisiana-Mississippi boundary was the first to be 
addressed. The second group included all of the boundaries in issue on the 
Atlantic coast south of Massachusetts: że., the Maryland-Delaware, 
Delaware-New Jersey, New Jersey-New York, and New York-Rhode Island 
boundaries. The third group comprised the Rhode Island-Massachusetts, 
Massachusetts-New Hampshire, and New Hampshire-Maine boundaries. 
All of the states having unsettled CEIP boundaries were urged to negotiate 
and to reach agreement. The legislation permitted the Assistant Adminis- 
trator to accept such agreed boundaries for CEIP purposes without 


1 The status of those states’ boundaries is as follows. Texas/Louisiana: Supreme Court 
decision Texas v. Louisiana, 410 U.S. 702, 93 S.Ct. 1215 (1973); 426 U.S. 465, 96 S.Ct. 2155 
(1976); Mississippi/Alabama: specific CEIP boundary agreement pursuant to 16 U.S.C. 
1456a(b)(4) (B) (iii) (January 1978); Alabama/Florida: interstate compact, 1953, approved by 
Congress May 6, 1954 (68 Stat. 77); Florida/Georgia: interstate compact, 1970, approved by 
Congress October 22, 1970 (84 Stat. 1094); Georgia/South Carolina: presently in litigation 
before the Supreme Court, filed in the October 1977 term and docketed as No. 74, Original, 
Georgia v. South Carolina, 434 U.S. 917, 98 S:Ct. 388 (1977); South Carolina/North Carolina: 
specific CEIP boundary agreement pursuant to 16 U.S.C. 1456a(b) (4) (B) (iii) (January 1978); 
North Carolina/Virginia: interstate compact, 1972, approved by Congress October 27, 1972 (86 
Stat. 1298); Virginia/Maryland: interstate compact, 1972, approved by Congress October 25, 
1972 (86 Stat. 1180). For acomplete description of the boundary lines between the states, as well 
as a historical analysis of how they were developed, see GEOLOGICAL SURVEY PROFESSIONAL 
Paper 909, BOUNDARIES OF THE UNITED STATES AND THE SEVERAL STATES (superseding U.S. 
GEOLOGICAL SuRVEY BULLETIN 1212) (1976). See generally Christie, Coastal Energy Impact Program 
Boundaries on the Atlantic Coast: A Case Study of the Law Applicable to Lateral Seaward Boundaries, 

“19 Va. J. INTL L. 841 (1979). 


30 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


congressional approval.> Despite efforts on their part, the Gulf and 
mid-Atlantic states concluded that agreement could not be reached. 
Consequently, the Assistant Administrator was pequired to delimit the 
boundaries himself. 

Since the boundary disputes involved difficult questions of domestic and 
international law, the Assistant Administrator developed a procedure that 
gave the states an opportunity to present written and oral arguments to him. 
In addition, he consulted other government experts and brought in a panel 
of three private consultants with expertise in the area. The consultants 
considered the states’ arguments on the boundary questions arising in the 
first two groups of disputing states and then presented reports containing 
their legal and technical analyses of the states’ positions, as well as their own 
recommendations, to the Assistant Administrator. Decisions consistent with 
the consultants’ reports have been rendered for the first two groups of 
states.’ The Assistant Administrator has yet to deal with the third group, 
. from the Massachusetts-Rhode Island boundary northward, because those 
states are pursuing a joint agreement and the panel of consultants did not 
participate in that process. 

The consultants’ reports show that three significant areas of the inquiry 
have importance beyond the scope of the Coastal Energy Impact Program. 
Perhaps the most significant of these is the use of international law in 
delimiting the lateral seaward boundaries between the disputing states. 
While there have been two major ocean boundary decisions in which 
international law served as a basis for deciding aspects of the disputes 
between the states, no one panel has been called upon to delimit multiple 
boundaries of a number of contiguous states under varying physical situa- 
tions. This panel considered five ocean boundaries, all of which were decided, 
at least in part, on the basis of public international law, albeit for limited 
_ domestic law purposes. The analysis of these boundaries builds upon the major ` 


5 16 U.S.C. §1456a(b)(B)(i) (1976). 

ë The three consultants were the author of this article; the late Richard R. Baxter of the 
Harvard University School of Law; and Dr. Hyman Orlin, geodesist, Executive Secretary, 
Committee on Geodesy, National Research Council, National Academy of Sciences, and 
formerly Chief Scientist, National Ocean Survey. 

7 The consultants issued decisions on five lateral boundaries that were contained in four 
reports. The first, “Consultants’ Report on the Mississippi/Louisiana CEIP Delimitation Line,” 
dated May 24, 1979 (hereinafter referred to as the.Miss.-La. Report), formed the basis for the 

- decision by the Assistant Administrator entitled “Establishment of the Mississippi/Louisiana 
Coastal Energy Impact Program Delimitation Line,” which was transmitted to the states under 
cover of letters dated October 26, 1979. It was followed by three other reports: the “Report on 
the New York-New Jersey CEIP Delimitation Line,” dated November 13, 1979 (hereinafter 
referred to as the N.Y.-N.J. Report), which formed the basis for the decision of September 15, 
1980 by the Assistant Administrator; the “Report on New York-Rhode Island CEIP 
Delimitation Line,” dated November 13, 1979 (hereinafter referred to as the N.Y.-R.I. Report), 
which formed the basis for the decision of July 24, 1980 by the Assistant Administrator; and the 
“Report on New Jersey-Delaware-Maryland CEIP Delimitation Lines,” dated November 13, 
1979 (hereinafter referred to as the N.J.-Del.-Md. Report), which formed the basis for the 
decision of May 8, 1980 by the Assistant Administrator. These reports and decisions are 
unpublished. 
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precedents of the-North Sea Continental Shelf cases? and the Anglo-French 
Continental Shelf arbitration.’ l l 

A second important issue raised by several of the boundary disputes under 
consideration was the interpretation of old boundary agreements and 
judicialdecisions. Those boundary delimitations were considered in order to 
determine whether they formed binding criteria for delimiting the ocean 
boundary lines between the states, as well as to determine the starting point 
for the ocean boundary delimitation. The interpretation of these 
agreements has general significance in international boundary delimita- 
tions. 

Third, the decision-making procedure required the application of public 
international law to a domestic legal dispute between states of a union, an 
area of continuing interest to lawmakers and scholars. 


Il. THE APPLICABLE Law 


Domestic Law 


The Coastal Zone Management Act of 1972, as amended, is the statutory 
basis for determining the seaward lateral boundaries between the coastal 
states of the United States for CEIP purposes.’® It states: 


For purposes of making calculations under paragraph (2), outer 
Continental Shelf acreage is adjacent to a particular coastal state if such 
acreage lies on that state’s side of the extended lateral seaward 
boundaries of such state. The extended lateral seaward boundaries of a , 
coastal state shall be determined as follows: 


(i) If lateral seaward boundaries have been clearly defined or fixed by 
an interstate compact agreement, or judicial decision (if entered into, 
agreed to, or issued before July 26, 1976), such boundaries shall be 
extended on the basis of the principles of delimitation used to so define - 
or fix them in such compact, agreement, or decision. 


(it) If no lateral seaward boundaries or any portion thereof, have been 
clearly defined or fixed by an interstate compact, agreement, or judicial 
decision, lateral seaward boundaries shall be determined according to 
the applicable principles of law, including the principles of the 
Convention on the Territorial Sea and the Contiguous Zone, and 
extended on the basis of such principles. 


(ili) If, after July 26, 1976, two or more coastal states enter into or 
amend an interstate compact or agreement in order to clearly define or 
fix lateral seaward boundaries, such boundaries shall thereafter be 
extended on the basis of the principles of delimitation used to so define 
or fix them in such compact or agreement."! 


8 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark, Federal 
Republic of Germany/Netherlands), [1969] ICJ Rep. 3. 

9 THe UNITED KINGDOM OF Great BRITAIN AND NORTHERN IRELAND AND THE FRENCH 
REPUBLIC DELIMITATION OF THE CONTINENTAL SHELF DECISION OF 30 June 1977, UNDER THE 
ARBITRATION AGREEMENT OF JuLY 10, 1975, HMSO Cnn. 7438, Misc. No. 15 (1978), re- 
printed in 18 ILM 398 (1979). f j 

` 10 16 U.S.C. §1456a(b)(4)(B) (1976). See note 1 supra. 
11 16 U.S.C. §1456a(b)(4)(B) (1976). '- 
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Supplemental regulations were issued by the Administrator of the 
National Oceanic and Atmospheric Administration to implement the statute 
and elaborate on its provisions.” Those regulations establish a procedure 
for giving effect for CEIP purposes to boundaries that have been the subject 
of agreements or judicial decisions between states. They also specify the 
procedures to be used when the boundary is in dispute. The statute and the 
regulations envisage the possibility of three types of disputes. 

The first involves the question whether there exists a boundary agreement 
or judicial decision that clearly defines or fixes the entire CEIP boundary." 
A decision on such a question would require an interpretation of the 
agreement or decision to determine its applicability and the exact location of 
the boundaty it purports to delimit. 

In the second type of dispute, an agreed or judicially determined lateral 
boundary between the states does exist, but does not traverse the extended 
area of the outer continental shelf.14 Under United States law, coastal states 
do not have rights in the resources of the continental shelf beyond 3 miles 
from the coastline (9 miles in the cases of Texas and the Gulf Coast of 
Florida); thus, the states would have had no reason to have delimited 
boundaries beyond their submerged lands. Resource rights in the 
remainder of the continental shelf are held by the federal Government 
pursuant to the Outer Continental Shelf Lands Act of 1953. The statute 
and the regulations provide that if the states had delimited their “lateral 
seaward boundaries” prior to July 26, 1976, “such boundaries shall be 
extended [through the outer continental shelf] on the basis of the principles 
of delimitation used to so define or fix them.”!7 Thus, if a lateral seaward 
boundary exists between the disputant states (in the territorial sea, for 
example), the Assistant Administrator is to determine the principle or 
principles used to establish the boundary and to extend it over the outer 
continental shelf on the basis of the same principle or principles. The’ 
question of extending a potentially controlling agreed boundary arose in the 
New Jersey-New York, New York-Rhode Island, Louisiana-Mississippi, and 
Delaware-New Jersey disputes. 

Finally, the statute and regulations provide for situations in which there is 
no agreement or judicial decision delimiting the boundary in whole or in 
part. In such a situation the delimitation of the CEIP boundary is to be based 
upon “the applicable principles of law, including the principles of the 
Convention on the Territorial Sea and the Contiguous Zone.”!® The 
Maryland-Delaware-New Jersey boundary area required the application of 


12 43 Fed. Reg. 7456, 7543 (Feb. 23, 1978), §§931.80-931.85 (1978); 44 Fed. Reg. 29,580, 
29,597 (May 21, 1979), §§931.80-—931.85 (1979). : 

8 16 U.S.C. §1456a(b)(4)(B)(i) (1976). 14 16 U.S.C. §1456a(b)(4)(B)(ii) (1976). 

15 Submerged Lands Act, 43 U.S.C. §§1301—1314 (1953). See generally United States v. Maine, 
420 U.S. 515 (1975); United States v. Louisiana, 100 S.Ct.,1618 (1980), 420 U.S. 529 (1975), 394 
U.S. 11 (1969), 389 U.S. 155 (1967), 363 U.S. 1 (1960), 339 U.S. 699 (1950); United States v. 
California, 100 S.Ct: 1994 (1980), 436 U.S. 32 (1978), 381 U.S. 139 (1965), 332 U.S. 19 (1947). 

16 43 U.S.C. §§1331-1348 (1953). 7 16 U.S.C. §1456a(b)(4)(B)(i) (1976). 

18 16 U.S.C. §1456a(b)(4)(B)(ii) (1976). . 
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this provision as the basis for the delimitation of its CEIP boundaries. 
Although New York’s CEIP boundaries with New Jersey and Rhode Island 
were guided by prior interstate agreements, the consultants also analyzed 
those boundary areas on the basis of the applicable principles of 
international law. 


International Law 


The application of public international law to disputes between states of 
the United States is not unique in American law. The Supreme Court has 
consistently applied international law in determining the extent of states’ 
seaward boundaries as provided for under the Submerged. Lands Act of 
1953,!° a question closely related to the one under consideration. A similar 
approach has been adopted in other interstate boundary disputes.”° 

The major role of international law in these cases was to provide the rules 
for delimiting ocean boundaries between states. The statute and regulations 
speak of “the applicable principles of law, including the principles of the 
Convention on the Territorial Sea and the Contiguous Zone.””! There is no 
articulated domestic law on the subject. The consultants interpreted that 
phrase to refer to the entire body of public international law related to the 
delimitation of ocean boundaries between opposite or adjacent states. Since 
the United States is a party to the Convention on the Territorial Sea and the 
Contiguous Zone,” and to the companion Convention on the Continental 
Shelf as well,” significant reliance was placed upon those agreements.*4 
Article 12, paragraph l of the Geneva Convention on the Territorial Sea and 
the Contiguous Zone states the rule for delimiting the territorial sea between 
two states as follows: 


Where the coasts of two States are opposite or adjacent to each other, 
neither of the States is entitled, failing agreement between them to the 
contrary, to extend its territorial sea beyond the median line every point 
of which is equidistant from the nearest points on the baselines from 
which the breadth of the territorial seas of each of the two States is 
measured. The provisions of this paragraph shall not apply, however, 
where it is necessary by reason of historic title or other special 
circumstances to delimit the territorial seas of the two States in a way 
which is at variance with this provision. = 


Article 6 of the Geneva Convention on the Geadneniat Shelf varies the 
formula somewhat as to two types of continental shelf boundaries: 


'9 See the decisions cited in note 15 supra. 

20 See, é.g., Dyer v. Sims, 341 U.S. 22 (1951); Arkansas v. Tennessee, 310 U.S. 563 (1940); 
Hinderlider v. La Plata Co., 304 U.S. 92 (1938). 

21 16 U.S.C. §1456a(b)(4)(B)(ii) (1976). 

22 Convention on the Territorial Sea and the Gaius Zone, 15 UST 1606, TIAS'No. 5639, 
516 UNTS 205 (in force September 10, 1964). 

23 Convention on the Continental Shelf, 15 UST 471, TIAS No. 5578, 499 UNTS 311 (in 
force June 10, 1964). 

*4 Miss.-La. Report at 7. 

23 Convention on the Territorial Sea and the Contiguous Zone, 15 UST at 1610. 
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1. Where the same continental shelf is adjacent to the territories of 
two or more States whose coasts are opposite each other, the boundary 
of the continental shelf appertaining to such States shall be determined 
by agreement between them. In the absence of agreement, and unless 
another boundary line is justified by special circumstances, the 
boundary is the median line, every point of which is equidistant from 
the nearest points of the baselines from which the breadth of the 
territorial sea of each State is measured. 


2. Where the same continental shelf is adjacent to the territories of 
two adjacent States, the boundary of the continental shelf shall be 
determined by agreement between them. In the absence of agreement, 
and unless another boundary line is justified by special circumstances, 
the boundary shall be determined by application of the principle of 
equidistance from the nearest points of the baselines from which the 

- breadth of the territorial sea of each State is measured. 


3. In delimiting the boundaries of the continental shelf, any lines 
which are drawn in accordance with the principles set out in paragraphs 

1 and 2 of this article should be defined with reference to charts and 
geographical features as they exist at a particular date, and reference 

- should be made to fixed permanent identifiable points on the land.” 


Reliance was also placed on international custom and judicial decisions. 
Particular attention was given to the North Sea Continental Shelf cases and the 
Anglo-French arbitration of 1977, in which the tribunals were called upon to 
examine questions pertaining to ocean boundary delimitation. These cases 
were found helpful as a source of the principles of customary international 
law and an elucidation and amplification of the terms of the Conventions.”* 

After considering the above sources of international law, the consultants 
set forth their interpretation of the applicable rule of law for these boundary 
delimitations.?® Numerous issues were addressed, including a determination 
of the principles to be used in delimiting the boundary between adjacent 
states and the relevance of various special circumstances. Relying on the 
North Sea Continental Shelf cases and the Anglo-French arbitration, the 
consultants noted that while courts are not free to decide such questions ex 
aequo et bono, the application of special circumstances (including equitable 
principles) is to be given considerable weight in the delimitation of any 
continental shelf boundary.” 


26 Convention on the-Continental Shelf, 15 UST at 474. A median or equidistance line 
between two states is a line that at all points is equally distant from the baselines of the two states. 
Thus, if one were to draw straight lines from any one point on the line to the nearest point on 
each nation’s baseline, these lines would be of equal length. See 1 A. SHALOWITZ, SHORE AND SEA 
Bounparies 230-35 (1962); and Hodgson & Cooper, The Technical Delimitation of a Modern 
Equidistance Boundary, 3 Ocean Dev. & INT'L L. 361 (1975-1976). 

*1 Miss.-La. Report at 8-11. 28 Id. at 9-11. ` 

2 Specifically, the consultants found: 


[T]he delimitation of the continental shelf boundary between adjacent or opposite states, 
whether under the Geneva Conventions of 1958 or customary international law, is to be 
effected with considerable weight being given to the application of “equitable principles.” 
(North Sea Continental Shelf Cases at 188; Anglo-French Arbitration at 1245.) This is not to say 
that courts are called upon to decide such questions ex aequo et bono, freed of legal 
constraints. As the International Court of Justice stated in the North Sea Continental Shelf 
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The fact that Article 6 of the Continental-Shelf Convention provides 
that the boundary between adjacent states (such being the position of 
the states of the United States whose lateral seaward boundaries are to 
be fixed) is to be “determined by application of the principle of 
equidistance .'. . unless another boundary line is justified by special 
circumstances” has led to much learned discussion of whether there is a 
presumption in favor of one of these two principles or a burden of proof 
to be sustained as to one or the other. The Court in the Anglo-French 
Arbitration resolved these questions by reducing what might seem to be 
two rules to one, 


Article 6, as both the United Kingdom and the French Republic 
stress in the pleadings, does not formulate the equidistance principle 
and “special circumstances” as two separate rules. The rule there 
stated in each of the two cases is a single one, a combined 
equidistance-special circumstances rule. This being so, it may be. 
doubted whether, strictly speaking, there is any legal burden of proof 
in regard to the existence of special circumstances. The fact that the 
rule is a single rule means that the question whether “another 
boundary is justified by special circumstances” is an integral part of 


the rule providing for application of the equidisiance principle. (At 
168. so 


The consultants further noted that the court in the Anglo-French arbitration 
recognized that the equidistance principle possesses greater obligatory force 
under Article 6 of the Continental Shelf Convention than it does under the 
rules of customary law. 

Nevertheless, the consultants found a unitary rule with no particular 
predominance of one factor over the other.* Thus, in their deliberations the 
consultants did not approach the delimitation questions on the assumption 
that the CEIP boundaries should follow the equidistance line unless a party 
persuaded them that special circumstances, including equitable principles, — 
required that another line be used. Rather, equidistance was considered 
along with all other relevant factors, including special circumstances and 
equitable principles, in the process of identifying the CEIP lateral pounou 
line. 

In assessing what “special circumstances” could be considered in any 
lateral seaward boundary delimitation, the consultants were guided by the 
decision of the International Court of Justice in the North Sea Continental 
Shelf cases. After noting that there was no limit to the special circumstances ` 





Cases, “in this field it is precisely a rule of law that calls for the application of equitable 
principles.” (At 188.) 


Miss.-La. Report at 9. 

Id, at 9-10. 

31 The consultants observed that in the Anglo-French arbitration it was said: . the 
combined character of the equidistance-special circumstances rule means that the icon to 
apply the equidistance principle is always one qualified by the condition ‘unless another 
boundary line is justified by special circumstances.’ (At 170.)” Consequently, the consultants 
stated “that the treatment of equidistance-special circumstances as one rule is sound,” and that 
they “have been guided by the view in [their] examination of lateral seaward boundaries.” Miss. - 
La. Report at 10. 
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that: could be considered in determining an, equitable boundary,” the 
consultants found that the ICJ had given particular weight to four factors: 


—The geology of the shelf “in order to find out whether the direction 
taken by certain configurational features should influence delimitation 
because, in certain localities, they point up the whole notion of the 
appurtenance of the continental shelf to the state whose territory it does 
in fact prolong.” (At 195.) 


‘—The geographical configuration of the coastline. (At 196. ) In 
particular, the use of an equidistance line leads to unreasonable results 
when the coastline is concave or convex. “So great an exaggeration of 
the consequences of a natural geographical feature must be remedied 
or compensated for as far as possible, being of itself creative of 
inequity. ” (At 189.) 


— The unity ‘of any deposits in order to avoid uncoordinated 
exploitation of the continental shelf resources by two states. (At 197.) 


—A reasonable degree of proportionality between a state’s coastline 
and the extent of the continental shelf appertaining to it. (At 198.) 


In order to consider-the boundary issues under international law, it also 
became necessary to identify the seaward limit of the U.S. continental shelf, 
which would mark the outermost point to which the CEIP boundaries would 
have to be drawn. At the time of the decisions, the negotiations at the Third 
United Nations Conference on the Law of the Sea were still in progress and 
the formula for determining the outer limits of a coastal state’s,continental 
shelf was not settled.** The only law applicable to the United States was the 
Convention on the Continental Shelf, with its combined adjacency and 
exploitability | test,” and the vague provisions of the Outer Continental Shelf 
Lands Act of 1953.3% For the areas under consideration, the consultants used 
the 1,000-fathom bathymetric contour, as represented on the charts of the 
relevant coastal areas, as the terminus points for the CEIP boundaries.”” This 
decision was based on an examination of the charts of the areas, the current. 
offshore activities of the United States, current technological competence, 
and probable developments in the ‘near future. It was found that leases 


32 Ibid. The consultants noted that the International Court of Justice specifically found: 


In fact, there is no legal limit to the considerations which States may take account of for 
the purpose of making sure that they apply equitable procedures, and more often than not 
it is the balancing-up of all such considerations that will produce this result rather than 
reliance on one to the exclusion of all others. 


Miss.-La. Report at 10, quoting [1969] IC] Rep. 50, para. 93. 

33 Miss.-La. Report at 10-11. 

34 Oxman, The Third United Nations Conference on the Law of the Sea: The Eighth Session (1 979), 74 
AJIL 1, 19-23 (1980). 

3 Convention on the Continental Shelf, supra note 23. The combined adjacency and 
exploitability test described in Article 1 of the Convention provides that a state's jurisdiction 
over the resources in its adjacent continental shelf ends at the point where the superadjacent 
waters no longer admit of exploitation of the natural resources of the seabed and subsoil. 

36 Outer Continental Shelf Lands Act, 43 U.S.C. 41331-1343 (1953). 

37 Miss.-La. Report at 4. See generally N.J.-Del.-Md. Report; N.Y.-N.J. Report; and N.Y.-R.I. 
Report. 
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existed in depths up to 683 fathoms, that exploratory wells had been drilled 
at depths up to 833 fathoms, and that existing drill ships had been designed 
for operations in depths up to 1,000 fathoms—a depth likely to be reached 
shortly. While United States jurisdiction might not have extended to that 
depth at that time, it was felt that to end the CEIP boundary in shallower 
depths would limit the durability and credibility of any decisions that might 
be made.** 

A final legal principle articulated by the consultants, one of mixed 
domestic and international law, concerned the impact of agreements 
between two states of the Union on issues concerning a third state. This 
question arose in two areas. In the case of Louisiana and Mississippi, it was 
found that Mississippi and Alabama had settled their CEIP boundary so as to 
limit the area Mississippi could claim and potentially cut off Louisiana’s - 
claims to the east.” Similarly, the Maryland-Virginia line placed a southern 
limit on the area Maryland could claim.” If the agreements were to be taken 
into account, they might have required compensating changes in the 
location of the third state’s boundary. The consultants found that 
such agreements must be disregarded under domestic and international law 
because a third state cannot be bound by agreements between other states 
without its consent. If such agreements were considered by the consultants, 
the actual effect would be to make the agreement applicable to the third 


` state.“ This decision to ignore boundary agreements with third parties ~ 


included situations in which the consultants sought ‘to make areal 
measurements for the purpose of determining the disputed area. 


[W]e are reluctant to utilize such boundary agreements in disputes 
between a state party and a third state for the purpose of analyzing the 
areal allocations made by specific boundary lines. ‘This reluctance arises 
from the possibility that the prior agreement might allocate to the 
- contracting state which is also a party to the instant dispute less seabed 
area than it is appropriately due under the law. If such a'state was able to 
use a prior agreement in a dispute with a third state it would appear that 
the area justly appertaining to the state party to the agreement has been 
diminished. This could force one to conclude that the boundary line 
between the disputants in the instant case would have to be skewed 


38 Miss.-La. Report at 4. 

3 See id. at 14-15 and 32-34. It runs due south from about point M’ on map 3, at p. 44. 

*° Agreement between Maryland and Virginia, Pub. L. No. 92-565, 86 Stat. 1179 (1979). See 
N.J.-Del.-Md. Report at 23 and 27-28. See also line R-S on map 5, at p. 59. 

* The consultants reasoned: 


The Supreme Court has stated that the public international law of treaties between 
sovereign states is applicable to compacts between the states of the United States, 
Hinderlider v. La Plata Co., 304 U.S. 92, 106-107 (1938). Under public international law 
interstate agreements are not binding on third states not parties to the instrument (pacta 
tertiis nec nocent nec prosunt). Thus, a boundary agreed upon by two states, even if under an 
interstate compact approved by the Congress, is not binding on any other state. Specifically, 
if the boundary agreed upon by States A and B intersects with the boundary claimed by 
State C, State C is entitled to challenge that boundary from the point of intersection 
seaward. The CEIP legislation does not suggest any different conclusion. 


Miss.-La. Report at 4-5. Sze also N.J.-Del.-Md. Report at 28 and n.18. 
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against the state that was not a party to the agreement in order to 
produce an “equitable” result. Thus, by utilizing such an agreed line ina 
dispute with a non-party the boundary so delimited may adversely 
affect the non-party. The opposite result might occur when a disputant 
state obtains an unduly favorable agreement in negotiations with a third 
state. Accordingly, the agreement between a state party to a dispute and 
athird party must be closely scrutinized. Although a certain deference is 
due such agreements, situations do arise in which the agreement should 
be disregarded.” 


Consequently, the Mississippi-Alabama and Maryland-Virginia agreements 
were not given binding effect for the purpose of the analyses made in the 
reports on neighboring lines. 


II. PRIOR BOUNDARY AGREEMENTS AND JUDICIAL DECISIONS 


Binding Agreements Identified 


Of the five boundaries under consideration, three presented cases in 
which agreements between the states were put forward as the basis for 
delimiting the extended CEIP boundaries. Two of them were based upon 
interstate compacts that had been approved by the relevant state legislatures 
and by the U.S. Congress. There was no dispute over the binding nature of 

_ these two agreements, only over their implications for the CEIP boundary. 
They were the 1887 agreement between New Jersey and New York*‘ and the 
1942 agreement between New York and Rhode Island.* 

Delaware, however, put forward the claim that it had reached a binding 
agreement in 1975 with the state of New Jersey on the location of their CEIP 
boundary.*® This claimed agreement was not based on specific legislative 
actions of the respective states or on congressional action. Rather, reliance 
was placed upon actions of persons in the executive branches of the two 
states. The operative federal statute and regulations clearly did not require 
the existence of a formal interstate compact; all that was required was a 
binding agreement between the states delimiting their boundary for these 
purposes. After examining the relevant factors and the applicable state and 
federal law, however, the consultants concluded that there was no binding 


agreement on the subject.“ ; 


4 Miss.-La. Report at 33. 

^ Id. at 5, 14, and 33, See N.J.-Del. -Md. Report at 23 and 27. 

44 Agreement of October 12, 1887, between the Boundary Commissioners for New York and 
the Boundary Commissioners for New Jersey, N.Y. State Law Art. 2, §7, at 36 (McKinney 1952) 
[hereinafter cited as Agreement of 1887]. See line H-A-K on map 4, at p. 50. . 

Act of July 3, 1944, ch. 399, 58 Stat. 723 (1944); 1943 N.Y. Laws, ch. 355; 1942 R.I. Pub. 
Laws, ch. 1145. See line I-D on map 1 at p. 40. 

+ NJ.-Del.-Md. Report at 12-17. The agreement allegedly established a due east line. See 
line A-D on map 5 at p. 59. 

41 There was no substantial issue over the facts that allegedly gave rise to the agreement. The 
consultants found that the official who was alleged to have bound New Jersey had no actual 
authority from the state to bind it and that the equitable doctrines of implied authority, 
acquiescence, or estoppel to be found in federal law would not support a conclusion that a 
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Identifying the Principle i E ~ 


With the rejection of the New Jersey-Delaware “agreement,” the 
consultants were faced with two boundary agreements and two United States 
Supreme Court opinions to construe. New York was a party to both of the 
boundary agreements: a 1942 agreement with Rhode Island delimiting a 
boundary through Block Island Sound,* and an 1887 agreement with New 
Jersey delimiting a boundary through Raritan Bay.“ The two Supreme 
Court decisions were New Jersey v. Delaware and Louisiana v. Mississippi,” 
primarily involving Delaware Bay and Mississippi Sound, respectively. 

Delimitation of a Lateral Seaward Boundary. The first question to be 
addressed in considering the previously established boundaries was whether 
they established any portion of a lateral seaward boundary between the 
states. There was no question that they defined a boundary line in the water. 
Rather, the question in all instances turned on the term “seaward.”*? Implicit 
in the consultants’ analysis was the assumption that only if the boundary ran 
seaward beyond the limits of internal waters into the territorial sea could it be 
found to be a “lateral seaward boundary” to be extended on the basis of the 
principle of delimitation that had been employed. In one case this question 
was resolved easily. The New York-Rhode Island agreement of 1942 clearly 
states that the boundary proceeds “in the same direction out to sea to the 
limits of the territorial waters of the two states.” (That direction is 
illustrated by the dashed line seaward of point D on map 1.) The New 
York-New Jersey agreement is less clear: the last segment of that line is to 
run at a right angle to a line “to the main sea.”*4 (That direction is illustrated 
by the dashed line seaward of point A. on map 2.) The Supreme Court’s 
descriptions of the boundaries in New Jersey v. Delaware® and Louisiana v. 
Mississippi** presented similar problems. In the case of the Delaware Bay 
boundary, the Court stated that the line runs “through Delaware Bay and 
seaward to the limits of the respective states of New Jersey and Delaware in - 
the Atlantic Ocean.”*” And in the Mississippi Sound delimitation, the Court 
stated that the line ran “to the Gulf of Mexico.”** 

Analysis of these boundary lines required detailed consideration of the 
origins of the lines described as well as of the international and domestic law 
applicable at the time of those delimitations. Thus, interpretations of those 





binding agreement existed. N.J.-Del.-Md. Report at 17—22. Dyer v. Simms, 341 U.S. 22 ( 1951); 
and Hinderlider v. La Plata Co., 304 U.S. 92 (1938) (federal common law is applicable to 
boundary disputes between the states). 

1942 R.I. Pub. Laws, ch. 1145, quoted in N.Y.-R.I. Report at 2. 

49 N.Y. State Law Art. 2, §7, at 36 (McKinney 1952), quoted in N.Y.-N.J. Report at 2. 

50 295 U.S. 694 (1935); 291 U.S. 361 (1934). j 

51 202 U.S. 1 (1906). 

5? N.J.-Del.-Md. Report at 4—9; Miss.-La. Report at 17—18; N.Y.-N.]. Report at 8-10; N.Y.- 
R.I. Report at n.2. : 4 

53 Note 48 supra. 54 Note 49 supra. 

55 Note 50 supra. 56 Note 51 supra. 

57 N.J.-Del.-Md. Report at 5, quoting New Jersey v. Delaware, 295 U.S. at 697—98. 

58 Miss.-La. Report at 13, quoting Louisiana v. Mississippi, 202 U.S. at 58. 
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descriptions raised questions of intertemporal law. Today the United States 
claims the right to delimit its 3-mile territorial sea on the basis of 24-mile 
closing lines at the mouths of bays; at the time all of the delimitations 
referred to in this section were established, the United States claimed the 
right to use only 6- or 10-mile bay closing lines unless the area qualified as a 
historic bay." Furthermore, these delimitations all preceded the Submerged 
Lands Act of 1953, which was the first grant to the coastal states of rights in 
the submerged lands beyond their coastline and their internal waters.” Prior 
to the enactment of that statute, the states had no rights, including no ter- 
ritorial sovereignty, over any portion of the ocean; they were limited to areas 
landward of the baseline, including enclosed juridical bays, historic bays, and 
rivers.*' Viewed in the context of the law existing at the time they were 
established, none of those boundaries would have been applicable to areas 
beyond internal waters.” After considering this finding, the consultants 
rejected the delimitation set out in the case of New Jersey v. Delaware as a 
lateral seaward boundary.® They primarily relied on the Court’s description 
of the line, which limited its seaward extent “to the limits of the respective 
states . . . inthe Atlantic Ocean.” Finding no state jurisdiction at that time 
outside the headlands of Delaware Bay and finding that the Court decree did 
not describe a boundary located beyond internal waters as defined now or in 
1934, the consultants found the decision inapplicable to the CEIP 
delimitation. 

The New York-Rhode Island boundary agreement uses words similar to 
those found in the Delaware Bay case: “to the limits of the territorial waters 
of the two states.” Whereas the official position of the United States is that 
the area traversed by the delimitation line through Block Island Sound 
constitutes high seas, the states contend that this area is historic internal 
waters. By relying on the current agreement of the states that the line 
delimited in 1942 extends at least 3 miles beyond a line drawn between Block 
Island and Montauk Point, an area accepted as beyond internal waters by all 
parties, the consultants found that they did not need to resolve this complex 
question. Accordingly, a lateral seaward boundary. was found to exist, 


5 The United States first claimed the right to use 24-mile lines to close juridical bays under the 
Convention on the Territorial Sea and the Contiguous Zone, supra note 22. A 6-mile closing line 
was probably in use in 1887 at the time of the Raritan Bay agreement, while the 10-mile rule was 
certainly used in the 1930’s and 1940's. 

© 43 U.S.C. §§1301-1314 (1953). 

81 N.J.-Del.-Md. Report at 7. 

© See generally N.J.-Del.-Md. Report at 6-8; Miss.-La. Report at 18; N.Y.-N.J. Report 8-9; 
N.Y.-R.L. Report at n.2. See also.the Grisbadarna Case (Norway v. Sweden), Hague Ct. Rep. 
(Scott) 121, 127-29 (Perm. Ct. Arb. 1909), reprinted in 4 AJIL 226, 231-32 (1910); for the 
original French version, see Hague Ct. Rep. (Scott) 487,491~—92, or 11 R. Int'l Arb. Awards 155, 
159-60, . 

88 N.J.-Del.-Md. Report at 7. ê Id. at 6-7. 

s N.Y.-R.I. Report at 2, citing 1942 R.I. Pub. Laws, ch. 1145. 

6 N.Y.-R.I. Report at n.2. New York and Rhode Island agree that their seaward boundaries 
extend 3 miles from a line drawn between Block Island and Montauk Point. (See map 1.) 
Contrarily, the United States asserts that the limits of the states’ seaward boundaries are 
measured from the low water line and certain closing lines around Block Island Sound. Ibid. 


A 
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permitting the establishment of the CEIP line on the basis of the principles 
of delimitation used to establish the original line.®” 

Similar ambiguities were found in the New York-New Jersey agreement. 
Raritan Bay, through which the agreed line was delimited, contained high 
seas at the time of the agreement in 1887. Thus, the legal status of that line 
might have been questionable. Now Raritan Bay is considered to be internal 
waters of the United States with a closing line drawn between Sandy Hook 
and Rockaway Beach, and the 1887 agreement line now traverses internal 
waters of the states. In light of the questionable status of the line in Raritan 
Bay in 1887, not to speak of its status in the waters outside the bay, a question 
arose as to whether the line qualified as an agreed lateral seaward boundary. 
However, the proceedings revealed the existence of a.current agreement 
between the states that the 1887 agreement is applicable to the CEIP 
delimitation. This was taken to mean that the parties had agreed to apply the 
1887 line beyond internal waters to the submerged lands of the states. 

In the case of the Louisiana-Mississippi boundary, the seaward limit of the 
line established by the Supreme Court presented a question of interpreta- 
tion. The line is described as running “to the Gulf of Mexico.”® After 
considering the geography of the area, the consultants decided that the Gulf 
of Mexico is reached only when one is seaward of Mississippi Sound and 
Chandeleur Sound and outside the barrier islands. The points identified by 
the Supreme Court and the lines drawn on maps considered in the 1906 
litigation were found to be located well inside the barrier islands. (See line 
C-C’ on map 3.) After studying the relévant materials, the consultants de- 
cided that the Supreme Court had intended the line to run to an unidenti- 
fied point on a line between Ship Island and the northern tip of the 
Chandeleur Islands (Ship Island Pass). (See line D-D' on map 3.) Louisiana 
and Mississippi maintain that the waters landward of that point are internal 
waters of their states. The line would thus not constitute a lateral seaward 
boundary for the purposes of the CEIP. However, the United States main- 
tains that areas traversed by the Supreme Court’s line landward of Ship 
Island Pass constitute territorial waters and high seas. If that is so, the 
principle used in the 1906 case would be relevant to the CEIP boundary 
delimitation. The consultants found it unnecessary to resolve this dispute. 
It was determined that the 1906 line was binding on the states at least as far 
seaward as Ship Island Pass.” Beyond that point, they found that the 1906 


87 N.Y.-R.I. Report at 3. 88 N.Y.-N.J. Report at 9. 
Louisiana v. Mississippi, 202 U.S. at 58. Specifically, the Court found 


the real, certain and true boundary south of the State of Mississippi and north of the 
southeast portion of the State of Louisiana, and separating the two States in the waters of 
Lake Borgne and Mississippi Sound, to be . . . the deep water channel sailing line 
emerging from the most eastern mouth of Pearl River into Lake Borgne and extending 
through the northeas: corner of Lake Borgne, north of Half Moon or Grand Island, thence 
east and south through Mississippi Sound, through South Pass between Cat Island and Isle 
a Pitre, to the Gulf of Mexico. 


Ibid. 
7 Miss.-La. Report at 23-24. 
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decision did not provide principles applicable to the open ocean regardless 
of the legal status of the waters landward of Ship Island Pass.”! 

Discovering the Principle. While none of the four earlier boundary - 
delimitations presented insurmountable problems, they did raise a number 
of troublesome questions. The first was the determination of the seaward 
limits of the relevant states, both at the time of the delimitations and at 
present. Second, it was necessary to interpret the descriptions in order to 
locate the seaward limits of the lines. Finally, it became necessary to 
determine what principles, if any, underlay the delimitations and to 
determine whether any could be used in the CEIP delimitation. It is to this 
last question that we now turn. 

The reader will recall that the'Coastal Zone Management Act of 1972, as 
amended, required that if a lateral seaward boundary had been established 
before July 26, 1976, the Assistant Administrator was required to extend 
that boundary over the outer continental shelf “on the basis of the principles 

- of delimitation used to so define or fix them. . . .”” The identification and 
application of these principles presented more difficulty to the consultants 
than might appear at first impression. As discussed above, it was found that 
New York’s agreements with Rhode Island and New Jersey fell in this 
category, and, consequently, it was necessary to identify the principle or 
principles utilized in those agreements. Since the consultants had concluded 
that the Delaware Bay and Mississippi Sound judicial decisions had not 
established lateral seaward boundaries, the identification of the principles 
used to locate the boundaries in those decisions was not necessary. 
Nevertheless, the consultants sought to identify those principles as well, in 
case the Assistant Administrator disagreed with their initial conclusions. 

None of the agreements contained an explicit statement of the principle 
that had guided the state representatives as they developed the boundary 
lines. The agreements merely laid out point-by-point descriptions of the 
lines themselves, and even the records of the negotiations left the basis for 
the agreements vague. The consultants did not interpret the statute as 
requiring an explicit statement of principle. On the contrary, it was 
understood that if from the history of the line and its delimitation it could be 
determined that some principle had guided the delimitation, then the 
principle so identified would satisfy the statutory requirements. The 
consultants, however,. recognized that an agreement might not be based 
upon any principle but rather upon the quid pro quo of negotiations 
between the parties. If so, no principle would be available to extend the line.” 

The concept of direction as a principle was a theory considered in all of 
these cases, for in all of the delimitations the last segment of the line was 
defined as running in a stated direction to some undefined location.” The ` 


™ Id. at 19-21 and 24. Sze discussion of the thalweg at notes 76-86 infra. 

72 16 U.S.C. §1465 a(b)(4)(B)(ii) (1979). 

3 Miss.-La. Report at 6. See also N.Y.-N.J. Report at 16-17. 

74 See,e.g., Agreement of 1887 at 36 (boundary described as going “at right angles with the last 
mentioned line to the main sea”), quoted in N.Y.-N.J. Report at 2; Marine Boundary 
Agreement of 1942 between New York and Rhode Island (boundary runs “thence in the same 
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consultants, however, rejected the idea that such a direction or azimuth 
would necessarily be considered as the principle referred to in the statute: 


It is our view that the word “principle,” as used in the Act and the ` 
Regulations should not be interpreted to mean merely the direction or 
azimuth in which a line runs. If that is what was meant, the Congress 

. would have said it. It appears that the word “principle” as used in the 
legislation was intended to refer to the basic rule of law utilized to 
delimit the boundary in question. . . . not necessarily the direction 
taken by the line. Furthermore, the Regulations (15 C.F.R. 931.81) 
provide that the principles are to be used only “to the extent that such 
principles are applicable.” Since a direction would always be 

. “applicable” the word “principle” must be defined as the basic 
underlying law or rule which guides the delimitation of the boundary.” 


This conclusion required that the consultants study the delimited line and 
background documentation in order to determine whether a more general 
theory had guided the choice of direction. Three theories of boundary 
delimitation received substantial consideration in the analyses of these 
agreements and judicial decisions: the thalweg, the principle of 
equidistance, and the areal division of water bodies. 

The thalweg was the articulated theory underlying the Mississippi 
Sound” and Delaware Bay delimitations,”” and Louisiana and New Jersey 
relied upon that theory in support of their claims.” It was also argued by 
New Jersey that the principle underlying the New York-New Jersey 
agreement was the thalweg.” The consultants first reviewed the doctrine of 
the thalweg in the Louisiana-Mississippi conflict: 

“Thalweg” is a German word composed of two separate words, “thal”, 
a valley, and “weg”, way, meaning the middle of the deepest or most 
navigable channel. The adoption of the thalweg as the boundary assured 
that each state would have equal access to the main navigable channel. 
The emphasis has been, and is, equal access to navigable waters for the 
purpose of navigation. Hence, the governing principle is not the use of the 
deepest channel, which of itself would have no significance, but the 
equal distribution of navigable waters. The deepest channel is only one 
manifestation of the equitable distribution of navigable waters. Where 
‘the deepest channel is not suited for navigational purposes, the 
boundary would be the middle of the suitable, or most generally used, 
channel, thereby delimiting the boundary so as to distribute navigable 
waters equally.™ 








direction out to sea to the limits of the territorial waters of the two states”), quoted in N.Y.-R.1. 
Report at 2; New Jersey v. Delaware, 291 U.S. at 698 (boundary runs “in a straight line S. 24° 06’ | 
E True . . . seaward to the limits of the respective states”), quoted in N.J.-Del.-Md. Report at 
2; Louisiana v. Mississippi, 202 U.S. 1 (1906) (boundary runs “east and south’. . . to the Gulf 
of Mexico, as delineated on the following map”), quoted in Miss.-La. Report-at 13. 

5 N.J.-Del.-Md. Report at 9-10. 

6 Louisiana v. Mississippi,-202 U.S. 1 (1906). 

7” New Jersey v. Delaware, 295 U.S. 694 (1935). É 

78 See N.J.-Del.-Md. Report at 2 and 11; Miss.-La. Report at 15. 

79 See N.Y.-N.J. Report at 3-4. 

89 Miss.-La. Report at 19. The consultants relied on Justice Cardozo’s opinion in New Jersey v. 
Delaware in concluding that the thalweg was used as a means of obtaining basic equity. The 


+ 
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The thalweg theory presented difficulties in the three cases in which it was 
raised. In the New York-New Jersey matter, the consultants were unable to 
reconcile the thalweg principle with the boundary line set out in the ` 
agreement. This decision was made in spite of dicta in an early court decision 
which found that the thalweg had guided the delimitation under a closely 
related agreement on the New York-New Jersey boundary in New York 
Bay.®! l 

The consultants also considered whether the thalweg, if found to be the 
guiding principle for a partial boundary, could ever be used as the basis for 
delimiting boundaries over areas of the open sea, They decided that the 
thalweg probably had no applicability to such areas: 


This analysis establishes that the thalweg has limited applicability and 
utility. It is only applied to relatively constrained water where equal 


consultants stated in their report: 
Mr. Justice Cardozo wrote: 


The underlying rationale of the doctrine of the Thalweg is one of underlying equality 
and justice. “A river,” in the words of Holmes, J. (New Jersey v. New York, 283 U.S. 336, 
342), “is more than an amenity, it is a treasure.” If the dividing line were to be placed in 
the centre of the stream rather than in the centre of the channel, the whole track of 
navigation might be thrown within the territory of one state to the exclusion of the other. 
Considerations such as these have less importance for commonwealths or states united 
under a general government than for states wholly independent. None the less, the same 

* test will be applied in the absence of usage or convention pointing to another. Indeed, in 
1783, the equal opportunity for use that was derived from equal ownership may have had 
a practical importance for the newly liberated colonies, still loosely knit together, such as 
it would not have today. They were not taking any chances in affairs of vital moment. 
Bays and rivers are more than geometrical divisions. They are the arteries of trade and 
travel. (New Jersey v. Delaware, 291 U.S. 361, 380-81 (1934) (citations omitted).) 


The'quoted passage makes clear that, as applied by the Supreme Court, the thalweg was 
considered a means of achieving a more basic notion of equity: states were to have fair 
access to the arteries of commerce—in that case, navigable inland waters. The Supreme 
Court also observed in Arkansas v. Tennessee, 310 U.S. 563, 571 (1940) that “[t]he rule of the 
thalweg rests upon equitable considerations and is intended to safeguard to each state 
equality of access and right of navigation in the stream.” 


Miss.-La. Report at 19-20. 
5! People v. Central R.R. Co. of New Jersey, 42 N.Y. 283 (1870) (equated “middle” with 
thalweg). See N.Y.-N.J. Report at 10-11. The consultants stated: 


There is no indication whatsoever that the line seaward of the starting point followed the 
thalweg of the Bay, if indeed there can be sucha thing as a thalweg in a bay. The line starts out 
at an equidistance point, passes through a light (Great Beds Lighthouse) and then through a 
“granite and iron beacon” on a shoal (Dry Roamer Shoal). A permanent monument was 
erected in Raritan Bay at a cost of $10,000—a very substantial sum of money for those 
times-—to mark the intersection of the Morgan No, 2-Roamer Stone Beacon line with the - 
Great Beds Lighthouse-Wilson’s Beacon line, at which intersection the boundary turned 
toward the mouth of the Bay. . . . It would be a very strange thalweg which ran through a 
lighthouse and two permanent beacons and over a shoal. 


Furthermore, we have been unable to locate data which would indicate the location of the 
principal tracks of navigation through Raritan Bay at the time of the negotiations. 
Apparently, much of the Bay was considered navigable. Similarly, there is no clearly 
identifiable deep water line. . . . There is virtually no correlation between [potential] deep 
water lines and the boundary agreement. 


ld. at 13. 
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access for navigation has substantial significance. The underlying 
rationale does not appear to apply to open water bodies, particularly the 
high seas. The thalweg is principally applied in cases where the water 
bottom is contoured so that only limited navigation routes are present. 
In such cases the doctrine produces boundary lines which equitably 
„divide the use of such navigation routes. In all the cases previously 
discussed the thalweg has been used to divide states’ territories. It has not 
been used to divide extraterritorial seabed appertaining to states. 
Finally, the thalweg principle has no utility in the high seas where the 
freedom of navigation exists. It may not even be applicable in the 
territorial sea where the doctrine of innocent passage applies. The 
thalweg may only be relevant when the territorial attributes of internal 
waters require territorial rights in order to exercise navigation rights.™ 


While the consultants rejected the concept of a thalweg in the open ocean, 
argued by New Jersey, they did leave open the possibility that the thalweg 
principle might merge with the equidistance principle in cases where 
navigation is not limited. Support was found in Louisiana v. Mississippi, where 
the Supreme Court stated: 


As to boundary lakes and landlocked seas, where there is no necessary 
track of navigation, the line of demarcation is drawn in the middle, and 
this is true of narrow straits separating the lands of two different States; 
but whenever there is a deep water oe channel therein it is thought 
by the publicists that the rule of the thalweg applies.” 


-Despite this theory, the.consultants concluded that, even if the existing 
lateral seaward boundary was based upon the principle of the thalweg, its 
application to the outer continental shelf might very well not be feasible. 
They observed that the statute and regulations did not appear to require the 
use of a principle that could not be applied in the area under consideration. 
The problem did not have to be resolved because in the New York-New 
Jersey case the thalweg was not found to be the basis for the line.” The 
thalweg was invoked in the Delaware Bay and Mississippi Sound cases, but, 
as previously mentioned, in neither instance did a line based on the thalweg 
qualify as a lateral seaward boundary.* 

The principle of delimiting a boundary on the basis of an equal division of 
the water area was seriously considered in the analysis of the New York-New 
Jersey boundary agreement on Raritan Bay.’ The records of the 
negotiations showed that the compromises made were dictated by 
commercial interests in the shellfish on the bottom of Raritan Bay. The fact 
that little attention was paid to navigational interests supported an areal basis 
for the delimitation. Furthermore, the division the line created in Raritan 
Bay approached an equal division of the waters, with New Jersey getting 42 


8 Miss.-La. Report at 20-21. See also id. at n.8 and N.J.-Del.-Md. Report at 9. 

#8 202 U.S. at 50. See alsa Wisconsin v. Michigan, 295 U.S. 455, 461-63 (1935). 

®4 Miss.-La. Report at 5; N.J.-Del.-Md. Report at 9-10; N.Y.-N.J. Report at 16; N.Y.-R.I. 
Report at 4. 

85 N.Y.-N.J. Report at 13, quoted supra at note 81. 

8 See section II, “Delimitation of a Lateral Seaward Boundary,” supra. 

87 N.Y.-N.J. Report at 14-15. i 


1981] DELIMITATION OF LATERAL SEAWARD BOUNDARIES ' 49 


square miles and New York 49, a ratio of 1 to 1.17.88 (See line H-A on map 4.) - 
However, the principle of equidistance better reflected the boundaries 
established by the agreement in this case and in the New York-Rhode Island . 
case.®? i 

An equidistance line between two states is one that is at all times equally 
distant from the baselines of the two states. Thus, if one were to pick any 
point on an equidistant line and draw the shortest lines from that point to the 
coast of.each of the boundary states, these lines would be of equal length. 
While an equidistance line might approach an equal division of the water 
surface in many situations, this result is not inevitable, particularly where 
projections from the land or offshore islands are present.®° It is a simple 
matter to generate an equidistance line and to compare it to a previously 
delimited boundary line. This was. done in both the New York-New Jersey 
and New York-Rhode Island cases. Although neither of those lines 
conformed exactly to the true equidistance line, comparison showed that 
there was a close correlation between the agreed lines and the equidistance 
lines. An examination of the variations from the true equidistance lines and 
the reasons for constructing them satisfied the consultants that .the 
equidistance: principle underlay the delimitations. They found that the 
principle was modified in both cases in order to establish simple lines that 
relied on identified physical points and could be readily ascertained by 
interested persons in the future.” Thus, the zigzag New York-Rhode Island 
equidistance line was straightened and tied to a marked buoy in the 1942 
agreement.” The New York-New Jersey equidistance’ line was also 
straightened and tied to relatively easily identifiable turning points.” The 
net areal and geographical effect of the simplified lines, however, closely 
approached that of true equidistance lines.” 

A modified equidistance line was also used in the Louisiana-Mississippi 
case in order to generate a point at the entrance to the Gulf of Mexico. While 
the Supreme Court drew a line on the basis of the thalweg to a point within 
Mississippi Bay, that line was not actually carried seaward to the Gulf of- 
Mexico. Furthermore, no necessary track of navigation was located in that 
area to form the basis for the seaward delimitation. Relying on Louisiana v. ` 
Mississippi, the consultants constructed a simplified equidistance line in the 
area in order to bridge the gap between the terminal point and the entrance 
to the Gulf of Mexico.” 

The New York-New Jersey and New York-Rhode Island CEIP boundaries 
were accordingly delimited on the basis of the principle of equidistance, 
modified as necessary in the interests of simplicity and convenience. The 


88 Td. at 15. 89 Id. at 16. See N.Y.-R.I. Report at 7. 

% See generally A. SHALOWITZ, supra note 26; Hodgson & are supra note 26. 

*!N.Y.-N.J. Report at 16; N.Y.-R.1. Report at 6-7. 

9 N.Y.-R.I. Report at 6. See map 1, at p. 40. Compare lines 1-D and 1- C. 

3 N.Y.-N.J. Report at 15-16. See map 4. Compare lines H-C and H-A. 

% Id. at 16; N.Y.-R.1. Report at 6. 

% Miss.-La. Report at 22—23. See text accompanying note 55 supra. The line connected points 
C’ and A depicted on map 3, at p. 44. = 5 
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decision in New Jersey v. Delaware was found to be inapplicable to the CEIP 
boundary because it failed to establish a lateral seaward boundary between .- 
the states. Louisiana v. Mississippi presented difficulties of application beyond 
the confined -waters landward of the Gulf of Mexico. Since the thalweg 
principle was found essentially inapplicable, ‘the delimitation of the 
Louisiana-Mississippi boundary was effected on the basis of special 
circumstances and equidistance. In fact, all five boundaries studied by the 
consultants were analyzed on the basis of the equidistance-special 
circumstances rule, although only three of the boundary lines recom- 
mended by them were generated by an application of that rule. 


IV. APPLICATION OF THE SPECIAL CIRCUMSTANCES RULE 


Alternative delimitation lines were presented by all parties to these CEIP 
boundary disputes based. upon their interpretation of the basic 
equidistance-special circumstances rule.® Although the consultants’ 
analyses of these lines and their choice of a particular line were not guided by 
any set procedure or formula, a basic approach to the question is apparent in 
the reports. The analyses of these claims generally proceeded in five stages. 
The first stage was to gain an understanding of the established political 
boundaries relevant to the question, to identify the contending states and 
their land areas, and to determine the starting point for the boundary to be 
delimited. The second stage was to identify the geographical area under 
consideration; for instance, was it the entire Gulf of Mexico or.a small ` 
semi-enclosed area off Louisiana and Mississippi? Third, the consultants 
sought to identify any geographic, geological, and hydrographic facts and 
other special circumstances that should be taken into account in the 
delimitation. Fourth, the location of the boundary to be recommended was 
established. Finally, they developed a technical method for describing the 
precise boundary line. Because the states in question have already been 
identified and the question of starting points for the boundaries has been 
alluded to, our examination will begin with the second stage. 


The Geographical Area Under Consideration 


Critical to the delimitation of any offshore boundary is the identification 
of the geographical area in which the boundary is to be drawn. This’ 
identification is partly determined by the scale and projection of the charts 
studied and the portions of those charts deemed relevant to the boundary 
question. In some boundary delimitation questions, the submissions to the 
decision ‘maker or the geographical context of the boundary issue ab initio 
sets the scope of the area under consideration. Thus, in the Anglo-French 

arbitration the scope of the geographical context for analyzing the boundary 
in the English Channel was s made self-evident by the confined nature of that 
body of water. 

The first case considered by the consultants presented a particularly 


ê See discussion in text at note 30 supra. 
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difficult question in this regard: should the delimitation in the Louisiana- 
Mississippi dispute take account of the entire northern Gulf of Mexico where 
a number of states face south into the Gulf, or only the curvature formed by 
the eastern side of the Mississippi River Delta? The consultants chose a 
narrower context for the analysis: l 


One key to this analysis is the identification of the area and coastlines 
in question: A broad view of the area and coastlines in question could be 
that the entire coastlines and adjacent seabed of all the states of the 
United States fronting on the Gulf of Mexico should be compared. 
Under a narrower view, one could compare only the northern Gulf - 
coastline and the adjacent seabed areas or, simply, the coastlines and 
seabed adjacent to Louisiana and Mississippi. The use of such com- 
parisons: would frame the issue in this matter as an apportionment 
of seabed areas between the contesting states rather than the appro- 

‘priate delineation, of those areas which are reasonably adjacent to 
these states. (See North Sea Continental Shelf Cases (718 and 19; 
Anglo-French Arbitration (101.) 


In our opinion, the coastlines and seabed areas to be compared are 
the coastlines that front on the ocean areas reasonably claimable by the 
disputants. Such an approach was implicit in the Anglo-French 
Arbitration, where the entire coastlines and continental shelves of the two 
disputants were not considered by the arbitrators. Rather, the 
arbitrators concentrated strictly on the English and French coastlines 
facing the Channel and the limited Atlantic region in dispute.” 


The report then went on to define the limits of the area in question in light 
of the physical situation.” That area is illustrated on map 3 (at p. 44) by lines 
running between the following points: A, A', H', S, I, and A. The 
identification of a specific area to be considered was particularly significant 
in this case because of the very different perspectives one has of the 
geographical setting of the dispute depending on the scale of the charts 
viewed.” Such definiteness was not specified for the four Atlantic 
boundaries. Rather, the consultants considered a number of charts of 
different scales, all of which appeared to produce a consistent general 


97 Miss.-La. Report at 32. A ; 

88 Id. at 32-37. The court of arbitration in the Anglo-French case essentially did this by defining 
two regions for consideration, the Channel region and the Atlantic region. The description of 
the relevant geological and geographic situation is limited; no coasts not adjacent to the areas in 
dispute were considered. Anglo-French arbitration, supra note 9, paras. 2-12. No such limits 
were discussed in the North Sea cases because the Court was not called upon to delimit any 
boundary; the question presented was limited to an identification of the “principles and rules of 
international law . . . applicable to the delimitation as between the Parties of the areas of the 
continental shelf in the North Sea which appertain to each ofthem. . . .” [1969] ICJ Rep. 7 and 
para. 2. . 

3 On a small-scale chart, it would appear that there is a straight coastline running between the 
western boundary of Louisiana to Florida. At a slightly larger scale, the curvature of the 
Louisiana underbelly and the Mississippi Delta appear to be dominant geographical features, 
overwhelming the significance of the short Mississippi coastline. At an even larger scale, the 
boundary in question appears to be between two states located on a curvature of the coast. See 
Miss.-La. Report at 26-27 and 32. 
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picture of the areas in which the boundaries were to be delimited.’ Since 
the circumstances were found to require variations from the equidistance 
line in the New Jersey-Delaware-Maryland boundaries, more detail was 
considered than in the cases of the New York boundaries.‘ 


Special Circumstances 


The identification of geological, geographic, and hydrographic facts, as 
well as of other special circumstances whose consideration was called for by 
the equitable principles governing such cases, embroiled the consultants in 
one of the major areas of contention in the field of ocean boundary 
delimitation. Special circumstances were strongly argued as the basis for 
delimiting lines that varied from the equidistance line or its simplified 
expression. The consultants did find such circumstances in the Mississippi- 
Louisiana case and in the New Jersey-Delaware-Maryland area. 

The clearest case was Louisiana-Mississippi. The consultants rejected 
general socioeconomic data and certain geologic data as special cir- 
cumstances. The socioeconomic data submitted by the states concerned 
population, employment, wealth and poverty, and industrial activity. It was 
concluded that the data presented were not relevant to the delimitation and 
failed to provide any significant factual basis for determining the correct 
locations for the boundaries in question.’” 

Mississippi had relied on the existence of the “Pearl River trench,” which 
was said to form the geologic boundary extension of Mississippi, as the 
geological special circumstance.’ The “trench” runs from north to south on 
the western side of the Mississippi River Delta. This theory was also rejected 
by the consultants on the strength of the Anglo-French arbitration and the 
North Sea Continental Shelf cases: 


Such data might be relevant to a lateral boundary delimitation if the 
continental shelves off of the two states were geologically distinguishable 
or were divided by a very significant geological feature. Neither 
situation exists here. The experts for both parties in this matter are in 
agreement that the continental shelf in question is geologically a single 
unit. ... Mississippi argues that a feature identified as the “Pearl River 
trench” represents the western limit of the natural extension of the 


100 See N.J.-Del.-Md. Report at 22-28; N.Y.-N.J. Report at 16-18; N.Y.-R.I. Report at 7. 

‘IN .J.-Del.-Md. Report at 22-28. 

102 Mississippi supported its arguments for a favorable panties on the gound that it was a 
very poor state, citing statistics on personal income, per capita income, tax burden, and proved 
recoverable natural gas reserves. While not denying these assertions, Louisiana argued that it 
had a heavy public burden to carry owing to the fact that it is used as the base for virtually all 
offshore hydrocarbon activities; while severance taxes had in the past been adequate, the 
depletion of hydrocarbons on and near the shore had diminished this source of income. 
Nevertheless, the consultants found: f 


this data did not present a significant factual basis for evaluating the propriety of any line. 
Nor [did] it provide a rationale for delimiting the line in one way rather than another. Not 
only is the data not relevant, but the data does not appear to so differentiate the states as to 
justify a delimitation favoring one state over another. 


Miss.-La. Report at 24. 
193 Td. at 25-26. 
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Mississippi land mass which justifies a boundary approximating that 
trench... . This line of argument should be rejected for four reasons. 
First, the existence of the “Pearl River trench,” its location and 
connection with the Pearl River (the western land boundary of 
Mississippi) is questionable, . . . Second, the trench is admittedly not a 


. hydrographically discernible feature. ... Third, it is not nearly as 


significant a feature as either the Hurd Deep Fault Zone discussed in the 
Anglo-French Arbitration or the Norwegian Trough discussed in the North 
Sea Continental Shelf Cases, both of which were considered to be irrele- 
vant to the boundary delimitations under consideration in those cases. 
(... Anglo-French Arbitration §107; North Sea Cases 145.) Fourth, the 
“Pearl River trench” is not a feature which delimits two shelves of 
different geomorphological origins.’ 


Mississippi contended that the subsurface rock, rather than the deltaic silt, 
constitutes the proper geologic data to be considered in determining 
whether special circumstances exist. The consultants similarly rejected this 
argument: 


. We have rejected the distinction between the silt in the area and 


subsurface rock for four reasons. First, the seabed silt is a part of the 
legal continental shelf. Second, the silt is not readily distinguishable 
from other seabed layers. . . . Third, the relative permanence and 
impermanence of the features are not measured in years but in geologi- 
caltime. . . . Fourth, the silt deposits are found in a continuous series 
of layers beginning at the adjacent land and continuing to the edge of 
the continental shelf. That silt contains valuable resources of the 
continental shelf. Accordingly, it must be viewed as part of the 
continental shelf. 


Thus, it is our conclusion that the submarine geological and 
geomorphological data do not constitute special circumstances. 
Furthermore, such data do not provide information that would be 
helpful in locating the line in question under any appropriate legal 
theory.’ 


The geographical context, the existence of protrusions and islands, and an 
areal analysis of the impact of an equidistance line, however, did permit the 
consultants to-find the presence of special circumstances. In discussing the. 
geographical context the consultants observed: 


’ The furthest extension of Louisiana is the birdfoot delta of the 


Mississippi River. In fact, the entire underbelly of Louisiana protrudes 
in a southerly direction in a great arc which, at its most southern point, is 
some 60 miles south of the southernmost island of the State of 
Mississippi. 

A close look at the specific area in question shows that Mississippi does 
not share the substantial open sea frontage of the other states in the 
general area. In fact, from a north-south perspective the portion of 
the Mississippi coastline that has an unblocked southern exposure into 
the Gulf of Mexico is only about 22 nautical miles long. For about 80 


4 Td. at 25. 195 Fd, at 26. 
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miles.south of that coastline the territory of the State of Louisiana is 
directly to the west. Thus, rather than two coastlines adjacent to each 
other on a straight line coast, the instant case involves a short coastline of 
one state which is flanked by another state’s coastline at a right angle to 
it. This deep concavity is the primary reason why an equidistance line 
drawn at the boundary between the two states proceeds in a 
southeasterly direction. In short, this case presents a concave coastline 
with the coastline of each state at a right angle to that of the other. The 
authorities are unanimous that a concave coastline gives rise to special 
circumstances. c 


The consultants determined that prior international decisions had found 
special circumstances only in limited cases. 


Very substantial, or even massive, land protrusions might not justify 
special circumstances. Lateral boundary delimitation does not permit 
the wholesale rewriting of geographical facts. (Anglo-French Arbitration 
1245; North Sea Continental Shelf Cases T91 and 196.) On the other hand, 
minor protrusions which have a very substantial impact on the 
equidistance line adverse to one state certainly do give rise to special 
circumstances. (North Sea Continental Shelf Cases 189.) That was the 
situation in the case of the Scilly Islands and the Cornish mainland’ on 
the coast of the United Kingdom, discussed in the Anglo-French Arbitra- 
tion (1244). Thus, a protrusion must be evaluated in relation to its 
geography and its impact on the equidistance line.’ 


Turning again to the Louisiana-Mississippi situation, the consultants 
concluded: 


An examination of the Mississippi River Delta demonstrates that 
special circumstances do exist. The strongest case for special cir- 
cumstances is presented in the case of the seaward tips of the birdfoot 
delta. . . . One such pass which protrudes into the Gulf of Mexico to the 
east is Pass-a-Loutre. Its banks and associated land areas are extremely 
small and insubstantial compared to the significant effect that its land 

` area has on the location of the equidistance line, which it pushes to the 
east. The effect of Pass-a-Loutre on the equidistance line certainly 
represents a special circumstance producing a result that would be 
inequitable to Mississippi. The same conclusion can be reached in the 
case of a number of other banks along the passes of the River. 


Ata larger scale the entire Mississippi River Delta can be viewed as a 
special circumstance adversely affecting Mississippi. The Delta substan- 
tially diverges from the general sweep- of the land underbelly of 
Louisiana for a distance of some forty miles. This Delta, and particularly 
its seaward extensions, have a direct impact on the location of the 
equidistance line between adjacent states. Although the Delta covers a 
significant geographical area, its impact on the equidistance line is out of 
proportion to its size because of its long seaward extension. 


The fact that the Delta presents a special circumstance is confirmed by 
consideration of the nature and use of the Delta land area itself in the 
light of the influence of the Delta on the equidistance line. Such utility 
factors were considered relevant to the evaluation of the Breton Islands, 


196 Td. at 27. —  . Md. at 28. 
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and the Scilly Isles in the Anglo-French Arbitration, at 11186-188 and 248. 
In the present case we find an area which is largely uninhabitable. Its 
only human occupants aré occasional hunters, fishermen, a limited 
number of personnel posted in the area to maintain oil wells and 
navigation in the area, and necessary government officials. Except for a 
little dry land area, most of the Delta surface is water, marsh and swamp. 
In fact, even the existence of the present Delta can be attributed, in large ' 
part, to actions of the U.S. Army Corps of Engineers taken to maintain 
navigation. ... In view of these circumstances it is clear that the very 
substantial distorting effect of the Delta considered in the light of its 
topography and uses establishes a special circumstance which is adverse 
to Mississippi.?® 


Finally, the consultants went on to consider the impact of islands and the 
areal allocations caused by an equidistance line: 


There are many islands, all of them small and uninhabited, adjacent to 
the coasts of both of the states in question. These islands have a 
substantial impact on the location of the equidistance line. They are 


_ highly subject to change in configuration and even to destruction from 


weather and wave action. While the Mississippi islands are close to land 
(about five miles) and parallel to the mainland coastline, Louisiana’s 
Chandeleur Islands are more distant from what appears to be mainland 
to the west (some 20 miles). . . . These Chandeleur Islands curve 
seaward and in an easterly direction, influencing the location of the 
equidistance line. Other Louisiana islands at the tips of the present 
Mississippi River Delta also affect the location of the equidistance 
line. 


Such small uninhabited islands are - likely to present special 
circumstances. It is the Louisiana islands, in particular, which clearly 
present such special circumstances. . . . adverse to Mississippi. While 
the Mississippi islands might be viewed as neutralizing some of the 
influence of the Chandeleurs, the effect of the Mississippi islands is 
insubstantial compared to the effect of the Louisiana idan: A similar 


conclusion is reached in the case of the islands adjacent to the current 
Delta. 


Finally, the equity or inequity of an equidistance line may be 
established by comparing the areas allocated to each state to the relevant 
coastlines of the respective states. (North Sea Continental Shelf Cases 198; . 
Anglo-French Arbitration 1198-101.) A correctly delimited lateral 
boundary line should allocate the seabed areas roughly in the same 
proportion as the ratio of the coastline lengths of the states involved in 
the dispute. Thus, if the ratios of the seabed areas and the coastline 
lengths are not roughly the same, the proposed lateral boundary line is 
suspect. In such a situation it is important to consider alternative lines 
which might produce better ratios. On the other hand, the law does not 
tequire and probably does not even permit delimitation solely on the 
basis of such ratios. ({d.)10 


8 Td, at 28-29. 10 Td. at 30-31. 
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This last quoted paragraph led directly into a technical discussion of the - 
specific area in question and a comparison of the allocations created by the. 
equidistance line. Since the area under consideration was not enclosed and 
its eastward and westward limits were not agreed upon by the parties, the 
consultants were obliged to construct lines that established these eastern and 
western limits. In constructing those lines the consultants sought to 
determine the location of the most extreme boundaries that reasonably 
could be claimed by the parties. The Pearl River trench was rejected in favor 
of a line running southeasterly from the Mississippi River Delta (line I-S on 
map 3, at p. 44). i 

Similar difficulties arose in identifying the lengths ar the coastlines of the 
two states for the purpose of comparing their ratio to the extent of the 
continental shelf areas under an equidistance line. The international cases 
appeared to have relied on distances established by straight lines drawn 
between the outermost points of the state’s coastline as the basis of the 
measurement. However, these lines had to be drawn only within the area in 
question, for a consideration of the entire Louisiana coastline, that is to say, 
including the coast from South Pass westward, appeared irrelevant!" . 

_ Thus, the southeastern tip of the Mississippi River Delta was chosen for 
one extreme of the Louisiana coastline for purposes of this measurement 
(point I on map 3, at p. 44). The eastern boundary of Mississippi with 
Alabama was established as the other starting point (point M or M’ on map 
3). However, the juncture of the common boundary posed a more difficult 
problem in light of the geographical circumstances and the indefiniteness of 
that point. Several alternatives were presented (points A, P, Q, R, and N on 
map 3.). After rejecting the points west of Isle a Pitre as being too far inland 
(points R'and N on map 3), the consultants considered all the remaining 
points as potential bases for calculations.’ 

` It was finally found that the ratios of coastline length varied between 0.40 
and 0.57 (Mississippi: Louisiana), while an equidistance line produced an 
areal allocation of 0.09 (Mississippi: Louisiana). Without relying on those 
figures for exact calculations, the consultants concluded that this compari- 
son gave further support to the view that the equidistance line produced an 
inequitable result.’ In sum, there was overwhelming proof that special, 
circumstances existed in this area, that the situation disadvantaged 
Mississippi, and that a line other than an equidistance line was called 
for—one that would increase the area appertaining to that state. 

More subtle questions arose in the case of the New Jersey-Delaware- 
Maryland boundaries. In this area there are no massive protrusions, no 
fringes of islands, or any of the other unique features of the Mississippi River . 
‘Delta. Nevertheless, the consultants found that the area presented a classic _ 
case of special circumstances requiring divergence from the equidistance 
lines: 


We begin by considering the impact that equidistance lines would 
have on the states in the area. An equidistance line from the New Jersey . 


“HO Fd. at 35. 11 Jd. at 37-39. 
12 Fd. at 38-39. ~ Ibid. 
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boundary would proceed seaward from Delaware Bay ina fairly straight 

- southeasterly direction. (See Line A-Y-C on Map Number [5].) The 
equidistance line from the Maryland-Delaware boundary would 
proceed virtually due east. (See Line E-Y-C on Map Number [5].) Both 
lines would intersect at a point approximately fifty nautical miles from 
land (Point Y on Map Number [5]), limiting Delaware to a triangular 
shaped adjacent CEIP seabed area of 599 square nautical miles. On the 
other hand, Maryland’s area would extend substantially further to the 
1,000 fathom limit. (See . . . Map Number [5].).. . [T]he adjacent CEIP 
seabed area of Maryland would be over three times as large as 
Delaware’s despite the fact that Maryland’s and Delaware’s coastlines 
are adjacent and are apparently the same length, about 25 nautical 
miles. 


This situation is much the same as that of the Federal Republic of 
Germany in the North Sea Continental Shelf Cases. There is an indentation 
in the coasts which causes the equidistance lines to converge and 
intersect at a point relatively close to shore. Such a convergence has an 
adverse impact on the area to be delimited as adjacent to Delaware, just 
as a like convergence had an adverse impact on the seabed area of the 
Federal Republic of West Germany. The concave coastline in the instant 
case is formed as the coastline retreats from the sea towards the 
entrance to Delaware Bay. This concave coastline begins at a point north 
of the Bay at about Hereford Inlet in New Jersey, proceeds past the 
mouth of Delaware Bay, along Delaware’s shoreline to about Ocean 
City, Maryland. It represents a significant departure from the general 
north-northeasterly trend of the coast in the area. This divergence is 
illustrated on Map Number [5], which shows the area and a line (Line 
J-K) connecting the extremes of the concavity." i 


The inequitable consequences of the concavity found were established on 
the basis of areal allocations and three views of the geographical situation. 
First, the consultants compared the actual geography to a hypothetical 
situation based upon the absence of the concavity in question. Accordingly, 
they drew a straight line between points on the coast that closed the 
- Hereford Inlet-Ocean City concavity identified in the above quotation. 
Using that closing line and the coastline to the north and to the south of that 
- line, they’ generated equidistance lines at the two boundary points. These 
artificially constructed equidistance lines were then compared to the true 
equidistance lines developed from the actual coastline. The artificially 
constructed lines were found to have expanded the area arguably adjacent to 
Delaware at both its north and south boundaries. (See lines A-L and E-M on 
map 6). This study directly showed the full impact of the concavity in 
question. ™!5 i 

Second, the consultants studied a chart of the entire East Coast of the 
United States and observed that the coastline between Cape Hatteras, North 
Carolina, and Nantucket Island, Massachusetts, roughly fits a circle of 295 
nautical miles in radius. The equidistance lines along that coast were studied, 
together with the due east line established by North Carolina and Virginia. It 


14 N J.-Del.-Md. Report at 23-24. n5 Id. at 24. 
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Map 5 


NEW JERSEY, DELAWARE, AND MARYLAND CLAIMS 
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was discovered that the Delaware-Maryland line was aberrational owing toa 
slight curvature of the'coast at that boundary. While the rest of the lines ran 
towards the center of the circle, the Delaware-Maryland line did not for a 
significant portion of its length.''® (See map 7.) 

Finally, the coasts in question were studied on the basis of coastal fronts. 
This study found that although the Delaware coast faces directly east, the 
seaward thrust of New Jersey caused the equidistance line to run in a 
southeasterly direction, which prevented Delaware from gaining any 
benefits from the seabed to the east.” The consultants then concluded: 


For these three reasons, it is apparent that Delaware has been caught 
in a squeeze between New Jersey and Maryland, causing Delaware to 
realize from the equidistance lines less than its equitable share of the 
adjacent seabed. The special circumstances and inequities here present 
justify a divergence from the equidistance line in order to produce a 
more equitable result.'”® 


Special circumstances were not found for either of New York’s 
boundaries, even though New Jersey argued that the fronting of Long 
Island on the entire New York coastline constituted a special circumstance. It 
was pointed out that the Scilly Isles had been considered special 
circumstances in the Anglo-French case. New Jersey's claim was rejected, 
however, on the ground that Long Island created no inequity in light of its 
significance and its connection to the mainland.'® While the boundary 
between New York and New Jersey is in a concavity of the coastline, the 
absence of an enclosed area and the relatively equal impacts of the two states 
resulted in the generation of an equidistance line that appeared to produce 
an equitable result.”° (See line C-D on map 2, at p.41.) Despite the presence 


"6 Td, at 24-25. "7 Jd. at 25. 
. Y8 Ibid. 
n9 N.Y.-N.J. Report at 17-18. The consultants stated: 


It is our view that Long Island does not constitute a special circumstance and that no 
inequity results from the application of the equidistance principle. Long Island is 120 miles 
long, the same length as New Jersey's coastline; its area is over one-third of that of New 
Jersey. At New York City it is separated from the mainland by short distances. . . . Rather 
than jutting out into the sea, the axis of the Island is generally parallel to the mainland coast 
to the north. Long Island has, according to the New York memorandum (at 12), a 
population of over 7,000,000 constituting 40% of the population of the State of New York. 
We see no comparability between the Scilly Islands, a group of small, lightly-populated 
islands jutting out into the sea, with a heavily populated large island, fronting the coast and 
separated from the mainland by a sound of moderate width. In this case, Long Island is not 
a “special circumstance” as that term is employed in boundary delimitation, and our 
attention has been called to no other “special circumstance” or inequity that would call fora 
deviation from an equidistance line. ‘ 

Ibid. 

20 Jd, at 17, Roughly speaking, the coastlines of New Jersey and of New York's Long Island 
are at a 90° angle to one another. The geographical similarities of the ocean coastlines of the two 
states cause the equidistance line to proceed seaward in a relatively straight manner at 
approximately 45° from each state. Viewed another way, this situation could be considered a 
case of offsetting irregularities in the coastline referred to in the Anglo-French award (supra note 
9, at para. 103). 
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of islands, special circumstances were also not found at the Rhode Island 
boundary. It was determined that the relatively equal impact of each state’s 
islands balanced the impact of the equidistance line, and no other inequities 
or r special circumstances were found.” (See line C- G on map 1, at p. 40.) 


Location of the Boundary to be Delimited : 


Once it was determined that the equidistance principle or some minor 
technical modification of it was called for in the cases of New York-New 
Jersey and New York-Rhode Island, only the technical delimitation was 
required. Further consideration was necessary, however, in the cases of 
Louisiana-Mississippi and New Jersey-Delaware-Maryland. The analysis of 
the special circumstances and the equities of those situations determined 
which states were to be favored by a line that varied from the equidistance 
line; clearly, the areal allocations to Mississippi and Delaware were to be 
increased, but only in a limited sense. The criteria for establishing a new line 

were set out in the Louisiana-Mississippi opinion: 


A review of the authorities on the subject indicates that such a line 
should delimit the seabed area which is deemed to be adjacent to the 
respective states. It should allocate areas in a way that is reasonably 
proportional to the coastlines in question. The geographical facts of the 
situation must be taken into consideration. It is not an occasion to ignore 
the geographical facts. (North Sea Continental Shelf Cases (184, 91, and 
245; Anglo-French Arbitration 11101, 245 and 248.) Similarly, although 
equity is relevant to this decision, equality is not; the facts of nature and 
the preexisting political boundaries do not require such equality. (North 
Sea Continental Shelf Cases 1118, 20, and 91; Anglo-French Arbitration {478 
and 245.) Finally, no state is due a corridor to the limits of national 
jurisdiction when the geographical facts do not so warrant.’ 


Consequently, the range in which the boundary line might be drawn was 
limited. In the case of the Delaware boundaries, the lines developed might 
approach lines drawn as if there were no curvature of the coast, but the 
significance of the curvature could not be totally ignored. Similarly, 
Louisiana’s islands and deltaic area could not be totally ignored in delimiting 
the Mississippi-Louisiana boundary.’ 


Technical Generation of the Lines 


Once the consultants had identified the specific factors relevant to the 
location of the lateral boundary in -question, they turned to the more 
exacting task of specifically locating the boundary line. The delimitation of 
New York’s equidistance lateral seaward boundaries presented little 
difficulty, except for the need to tie the equidistance lines to the previously 
delimited lines and, generally, to simplify the aun lines as they 
proceeded seaward. . 

ba delimitation of the Louisiana-Mississippi and Delaware boundaries 


121 N.Y.-R.I Report at 7. 122 Miss.-La. Report at 39. 
128 N J.-Del.-Md. Report at 26; Miss.-La-Report at 42. 
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was more complicated because it involved an iterative process of considering 
the means of technically delimiting the line together with the multiple 
factors discussed above. As a consequence of the analysis, the consultants 
decided to delimit the boundary lines in question by mathematically 
modifying the normal equidistance line in a way similar to that used in the 
Anglo-French case.!*4 Not only did such a calculation produce lines in the 
appropriate areas, but the calculation itself was seen as a.method for 
balancing the relevant special circumstances.’ The method was to construct 
a new line that would be equidistant from the normal equidistance line and a 
line that was extremely favorable to the state that-was adversely affected by 
the special circumstances and other relevant facts. Thus, the recommended . 
line was located halfway between a line that was-influenced by the special 
circumstances and one that substantially ignored them.' 

By halving the impact of the special circumstances, much as was done in 
` the Anglo-French case, the consultants felt that they had identified an 
equitable line that took due account of both the existing geographical 
situation and the inequities produced by it. Comparisons of the areal 
allocations on the basis of these lines showed an improved congruence with . 
the ratios of the coastal lengths in question.” 

The final step for the consultants was the technical description of the 
recommended boundary lines. Virtually all current international ocean 
boundary delimitations are based on the need to provide simplified 
boundary lines. Although an equidistance line (or a modified equidistance 
line) has an infinite number of points, a selection of key points is made at 
significant intervals. These are then connected by straight lines. This 
method was employed for all of the boundaries in question.’ 


124 Miss.—La. Report at 40-41; N.J.-Del.-Md. Report: at 26; Anglo-French award, supra note 
9, para. 251. : 

123 Miss.-La. Report at 41-43; N.J.-Del.-Md. Report at 26. 

_ 6 To put it simply, the modified equidistance line is generated from two lines. One is the 
normal equidistance line which is delimited by use of all baselines in the area. The second is a 
line that is extremely favorable to the state adversely affected by the special circumstances. That 
second line might be developed by substantially discounting the special circumstances. The next 
step is to generate a line that is equidistant from the two lines just described. On map 3, at p. 44, 
line A-A’ is the normal equidistance line; the baseline between points A and I, and line I-I’isa ` 
series of lines deemed to be extremely favorable to Mississippi that discount those geographical 
features constituting the special circumstances; and line A-L is the line that is equidistant from 
the two baselines just identified. The latter line was recommended by the consultants in the 
Louisiana- Mississippi case., Miss.-La. Report at 41. 

On Map 6, at p. 60, the normal equidistance line in the case of the New Jersey-Delaware 
boundary is line A-C; the line that discounts the geographical features constituting special ` 
circumstances is line A-L; and the equidistance line between them is line A-W. In the case of the: 
Maryland-Delaware boundary, the equidistance line is line E-Y-C; the line that discounts the 
geographical features constituting special circumstances is line E-M; and the equidistance line 
between them is line E-X. Lines A-W and E-X formed the bases for the consultants’ 
recommendations in the Delaware boundary matters. N.J.-Del.-Md. Report at 27. 

27N, J.-Del.-Md. Report at 27—28; Miss.-La. Report at 41—43. 

128 However, the linkage of the recommended line to previously established lines presented 
one final technical difficulty in the case of New York. Whereas all of the lines recommended by 
the consultants began at an equidistant point, neither of the New York boundaries that had 
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V. CONCLUSION 


After the analysis discussed above was completed, the consultants 
submitted their written reports to the Assistant Administrator, who 
ultimately decided to adopt the recommended lines. Some of the states 
involved have already challenged them in court, and the finality of those 
lines will thus remain in doubt for some time.” Regardless of the outcome of 
those proceedings, the consultants’ reports have significance, if for no other 
reason than that they constitute a record of a comprehensive treatment of 
five lateral boundary cases on the basis of applicable doctrines of public 
international law. In considering these boundaries, the consultants were 
required to develop in`a collegial way appropriate methods for analyzing 
varied lateral boundary issues and for developing reasoned recommenda- 
tions on the location of contested boundaries. 

Several matters raised in the course of these proceedings appear to have 
significance beyond the scope of the specific boundaries delimited. First, it is 
difficult to link delimitations of inland water boundaries to delimitations of 
offshore boundaries. Often inland water agreements do not clearly specify 
the principles on which the boundaries were established, and, even if a 
principle for such a confined body of water is identifiable, it may not be 
appropriate to the different geographical circumstances of the open ocean, 
in which substantial distances are involved. Specifically, the doctrine of the 
thalweg was found to be appropriately limited to internal waters. 

Second, the prior international cases involving the examination of lateral 
boundaries are unique, involving for the most part relatively confined and 
identifiable water areas. Thus, it was easy for the decision makers to speak in 
terms of areal proportionality. Most coastal boundaries face relatively open 
ocean, in which the area in dispute and areal proportionality are far more 
difficult to assess. While the consultants did seek to resolve these questions in 
these cases, complex technical analyses were required in order to produce 
workable results. Even then the results were tentative and had to be given 
only marginal weight. 





previously been established by agreement ended exactly at such a point. In order to avoid a 
discontinuity, the consultants relied on the concept of simplification of the equidistance line for 
the purpose of convenience. This approach is inherent in current international practice and it 
was found to be one of the principles used by the negotiators who developed the original 
boundary agreements discussed above in section III. Thus, line segments connecting the end 
points of the agreed lines to a point on the equidistance line were chosen so that the line would 

_ conform to the general direction of the equidistance line. New York's extended CEIP boundary 
with New Jersey is illustrated as line K-D on map 2, at p. 41; the Rhode Island line is line D-G on 
map 1, at p. 40. N.Y.-N.J. Report at 18-19; N.Y.-R.I. Report at 8-9. 

?9 State of Louisiana v. Luther Hodges, Jr., et al., Civil Action No. 79-601—B (M.D. La.); 
State of Mississippi v. Secretary U.S. Department of Commerce, et al., Civil Action No. 
579--0634(R) (S.D. Miss.). A related action concerning the procedures followed by the National 
Oceanic and Atmospheric Administration is State of Delaware v. National Oceanic and 
Atmospheric Administration, Civil No. 80-0565 (D.D.C.). The district court issued a decision 
on April 3, 1980, for NOAA and against Delaware, which was appealed by the plaintiff. On 
November 14, 1980, the case was dismissed by the court of appeals as moot upon the suggestion 
of the defendant. 
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Third, in evaluating the relevance of special circumstances based upon 
geographical factors, attention must be paid to the scale of the charts 
studied, the areas depicted on the charts, and the distortions caused by 
various map projections. The apparent equity of any particular line may be 
substantially influenced by the context in which it is seen. Attention needs to 
be paid to this variable so that the appropriate chart or charts are used to 
analyze and present the geographic factors found to be relevant to a sound. 
delimitation. 

Fourth, if equidistance is not a proper basis for delimiting a lateral 
seaward boundary, the decision maker is left with an infinite number of 
other methods. The consultants found it helpful to begin each analysis by 
` generally identifying the area in which the line would run in light of all the 
circumstances in order to define the geographical area that appertained to 
the particular boundary dispute. Primary consideration was given to coastal 
geography. Once the location of the line was fairly well identified, the 
concept of mathematically modifying the equidistance line appeared to 
provide the technical basis for exactly delineating the boundary and for 
further appreciating the relevant factors in all places where the normal 
equidistance line was not to be used. While these consultants halved the ` 
distance between the normal equidistance line and the limits of the area 
reasonably claimed, by varying the proportion chosen, modifications could 
be accomplished that would produce more or less severe changes in the 
equidistance line. The technique of modifying equidistance lines does 
commend itself as a tool for balancing the factors relevant to establishing the 
location of lateral boundary lines. Because numerous factors must be 
considered in developing a lateral boundary line, it should be clear that no 
single technique can be used in all cases. 

Finally, the identification of socioeconomic factors as special circum- - 
stances, as was done in the Anglo-French arbitration, should be limited, for 
the broad use of such factors will present great difficulties in the delimitation 
of lateral seaward boundaries. In that case the tribunal referred to 
socioeconomic data in the context of evaluating how certain islands ought to 
be regarded in locating the boundary in question.’® It could be implied that 
sparsely populated, economically insignificant islands might be attributed 
less weight than heavily populated and economically significant islands. 
However, the Anglo-French tribunal’s use of socioeconomic data was limited 
and was tied to an analysis of the specific geographical features under study. 
In the Mississippi-Louisiana matter before the consultants, Mississippi 
argued for a sympathetic delimitation based upon its general socioeconomic 
situation. Certainly, this argument could be found to be within the broad 
scope of factors that the two international cases suggested might be 
considered. In the instant matters such data were particularly unpersuasive 
because the states in question were constituent parts of a strong federal 
union that exercised considerable contro] over their economic status; 
furthermore, these cases involved only the right to receive certain revenue- 
sharing funds and not rights in the resources themselves. 


99 Anglo-French award, supra note 9, paras. 183-203 and 248-252. . 


1981] DELIMITATION OF LATERAL SEAWARD BOUNDARIES 67 


Nevertheless, the question does arise, should such general socioeconomic 
data be considered relevant to lateral seaward boundary delimitations and, if 
so, how should those data be weighed? The most obvious setting for this 
argument is one in which a rich state and a poor state are contesting the _ 
location of a lateral seaward boundary line adjacent to their shores. The 
location of the line would determine rights in potentially valuable 
hydrocarbons in the seabed. 

Arguing in favor of these considerations would be the inequity of denying 
the poorer state the opportunity to better itself while providing the richer 
state with additional riches. Certainly, reference could be made to points 
brought out by the island states at the Third United Nations Conference on 
the Law of the Sea. They successfully argued for the full benefits of the 200- 
mile exclusive economic zone and the adjacent continental margin in order 
to offset the disadvantage of their limited territories. 

On the other hand, the doctrine of the continental shelf and its treatment 
in the International Court of Justice have consistently been based on 
geographic and geological factors viewed in the context of the land 
boundaries of states. The concept of the natural prolongation of land 
territory leaves little room for general socioeconomic considerations. It may 
also be pointed out that the relative poverty or prosperity of a nation is 
usually transitory. Should changes in the economies of nations cause lateral 
boundaries to shift? In addition, the delimitation of lateral seaward 
boundaries on the basis of general socioeconomic considerations would turn 
the process into apportionment, an approach not sanctioned by any 
tribunal. 

Even if general socioeconomic considerations are considered, it is not clear 
how they should influence the location of the boundary line except in 

. accordance with the vaguest considerations of equity and justice. No one has 
argued that the boundary should be located without regard to the 
geographical circumstances. Should the burden of persuasion be.allocated 
on the basis of socioeconomic considerations? Or should the calculation of 
the line, say perhaps by a modified equidistance line, be modified to favor 
the poorer state? 

The position against broad consideration of general socioeconomic 
factors appears to have the better argument, although neutral decision 
makers might choose to make appropriate nods in the direction of all factors 
presented. Nevertheless, the consideration of general socioeconomic factors 
would add a new and murky series of factors to a subject that demands more 
clarity rather than less. 

This conclusion does not imply that all socioeconomic factors should be’ 
ignored. While the delimitation should be geographically and geologically 
based, socioeconomic factors can enable the decision maker to understand 
the significance of certain features. Thus, the consideration of those factors 
in the Anglo-French arbitration in order to evaluate the importance of the 
islands and their relationship to their home governments also provided 
information from the perspective of the earth sciences on the islands’ true 
utility and independence. Similarly, the activity of the coastal inhabitants in 
adjacent waters would provide information relevant to the issues of 


i 
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adjacency and contiguity. Such uses of the data contribute’ directly to an 
appreciation of the actual geographic and geological situation, the bettér 
basis for the lateral boundary delimitation. . 

Certainly, the delimitation of lateral boundary lines; even if only on the 
basis of the earth sciences, is not an exact science (unless the equidistance 
rule is strictly followed). Nevertheless, there are a finite number of 
geographical and geological factors that, once appreciated and viewed in 
connection with territorial boundaries, lead to generally understood 
implications for locating the natural prolongation of any land mass, even 
though these factors might individually lead to different implications. Such 
factors include the direction of the ‘coast; the length of the coastline; the 
presence of islands, their size, configuration, and relation to the coast: 
curvatures of the coast; the size and shape of the adjacent land mass and 
territorial boundaries drawn on the land mass; and seabed topography and 
geology. 

The task of lawyers, diplomats, ind geographers in the future should be to 
` refine the method.of identifying the appropriate lateral seaward boundary. 
One way to do this is to avoid the consideration of a multitude of facts that 
. have no relation to earth features. A new convention-based formulation of 
the rule has been under negotiation at the Third United Nations Conference 
on the Law of the Sea. The conflicting positions there have been difficult to 
resolve. Thus, a rather vague formulation is likely to be forthcoming which 
will not resolve the question of the role of various factors in lateral boundary 
delimitations."* It will be up to others to provide those details. 


431 Third United Nations Conference on the Law of the Sea, Draft Convention on the Law of 
the Sea (Informal Text), UN Doc. A/CONF.62/WP. 10/Rev.3, Arts. 74 and 83 (1980). 
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THE INTERNATIONAL HOSTAGES CONVENTION | 
AND NATIONAL LIBERATION MOVEMENTS 


By Wil D. Verwey* 


On December 11, 1979, Anthony C. E. Quainton, Director of the U.S. 
State Department’s Office for Combatting Terrorism, responded to an 
inquiry about the International Convention against the Taking of Hostages, 
in particular its Article 12, by stating that the Convention “does not provide a 
loophole for members of national liberation movements or anyone else and 
does not supply a means by which any State Party to the Hostages 
Convention can escape the prosecute or extradite requirement.”? 

This reply, dated only a few days before the adoption of the Convention, 
concerns one of the major problems, if not the major problem, faced by the 
Ad Hoc Committee on the Drafting of an International Convention against 
the Taking of Hostages.” The question of national liberation movements 
(NLM’s) also consumed most of the time of the Sixth Committee of the 
United Nations General Assembly during its 34th session, which adopted 
the draft Convention and forwarded it to the Plenary.’ 


I. 


From the very start, many members of the Ad Hoc Committee felt as if 
they were trying to cross a stormy ocean in a canoe, in particular when 
leading Third World countries introduced into the negonations the question - 


, 


* Professor of International Law, the University of Groningen, the Netherlands.. The 
author took part, as the Netherlands representative to the Sixth Committee of the General 
Assembly during its 34th session, in the final rounds of negotiations on the International 
Convention against the Taking of Hostages. The views expressed in this article, however, are 
entirely his own and do not necessarily reflect the views of the Netherlands Government. All 
quotations without source citations were taken from the author's notes. They reflect statements 
made during either unrecorded meetings or Sixth Committee debates for which the documents 
were not available at the time of writing. 

1 See 74 AJIL 420, 421 (1980). 

? Hereinafter referred to, respectively, as the Ad Hoc Committee and the Hostages 
Convention. 

3 The Ad Hoc Committee was established by GA Res. 31/103 of Dec. 15, 1976, following an 
initiative taken by the Federal Republic of Germany, one of the countries affected by several 
internationally significant acts of hostage taking. The Ad Hoc Committee held three sessions, in 
1977, 1978, and 1979, during which the major part of the draft text was prepared. At the 
beginning of the 34th session of the UN General Assembly, the solution of a number of - 
important, politically sensitive problems was still pending, the problem of the position of 
national liberation movements being one of them. After 3 months of intensive effort on all sides, 
and despite the political and psychological pressure exerted by the hostages drama in Iran, the 
Sixth Committee was able to adopt the draft Convention on Dec. 7, 1979, by consensus. Ten 
days later, the Plenary adopted Res. 34/146, also by consensus. Thereby the Hostages - 
Convention, the text of which was annexed to this resolution, was opened for signature. The 
text is reprinted in 74 AJIL 277 (1980). 
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of “State terrorism” versus “individual terrorism”—which previously had 
completely paralyzed the Ad Hoc Committee on International Terrorism. 
Principally, these countries claimed that the future Convention would be 
unacceptable if it resulted in the condemnation of hostage taking by 
“liberation fighters” without at the same time condemning the “massive 
hostage-taking” practiced by colonial, racist, and alien oppressive regimes.* 
Indeed, the original draft text submitted by the Federal Republic of 
Germany’ only referred to “persons” as possible offenders and did not leave 
room for any exception to the rule aut dedere aut judicare, for instance, by 
taking into account the motive of the offender (the hostage taker) or the 
person of the victim (the hostage). The relevant provisions, draft Articles 1 
and 7, were comprehensive and unconditional in wording: 


Article 1 


1. Any person who seizes or detains another person (hereinafter 
referred to as “hostage”) and threatens with death or severe injury or 
continued detention of that person in order to compel 


(a) A third person, 

(b) A body corporate under national law, 

(c) A State or 

(d) An international organization or international conference 


to do or abstain from doing anything commits an act of taking hostages, 
an offence within the meaning of this Convention.® 


Article 7 


1. The Contracting State in the territory of which the alleged 
offender is found shall, if it does not extradite him, be obliged, without 
exception whatsoever and whether or not the offence was committed in 
its territory, to submit the case to its competent authorities for the 
purpose of prosecution. Those authorities shall take their decision in 


1 E.g., the delegate of Nigeria stated that “parts of the African continent were in a state of 
siege, and whole peoples were being held hostage, whether they knew it or not.” UN Doc. 
A/32/39, at 76 (1977). For similar remarks, see Jordan, Algeria, Lesotho, the Syrian Arab 
Republic, and the Libyan Arab Jamahiriya. Zd. at 27, 30-31, 35, 36, and 39, respectively. The 
Libyan delegate submitted the following draft definition: 


For the purpose of this Convention, the term “taking of hostages” is the seizure or 
detention, not only of a person or persons, but also of masses under colonial, racist or 
foreign domination, in a way that threatens him or them with death, or severe injury or 
deprives them of their fundamental freedoms. 


UN Doc. A/AC.188/L.9 (1977). 

5 UN Doc. A/AC.188/L.3 (1977). i 

€ The various amendments that were subsequently adopted are not discussed here because 
they do not directly pertain to the topic of the present article. As regards the meaning of this 
definition, suffice it to say that the offense of hostage taking comprises two elements: first, the 
seizure or detention of another person; second, the threat to kill or harm that person in order to 
compel a third party to perform, or refrain from performing, a specificact. The second element 
distinguishes hostage taking from “kidnapping” or “hijacking.” 
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the same manner as in the case of any ordinary offence of a serious 
nature under the law of that State.’ 


£ II. 


A number of Third World countries put forward two demands with 
respect to these draft articles: -on the one hand, only the hostage taking of 
“innocent” persons should be comprised by the definition of the offense; on 
the other hand, it should be made clear that the struggle of peoples for self- 
determination against colonial, racist, or alien oppressive regimes was not to 
be identified with criminal (terrorist) violence. 

The first demand, which shall not occupy us here for long, was introduced 
by the delegate of Upper Volta, who, during the initial debate, submitted 
that “guilty” individuals such as lan Smith should not be protected against 
being taken hostage under the proposed Convention. This argument was 
repeated by several other African representatives during the first session of 
the Ad Hoc Committee. The delegate of Egypt sought to have “the word 
‘innocent’ . . . included before the word ‘hostage’ in the resolution adopted 
on that item,” and the delegate of Tanzania submitted that the future 
Convention should first 


recognize the legitimacy of the struggle of national liberation 
movements and the inalienable right of freedom fighters to take,up 
arms to fight their oppressors. The oppressed peoples and colonial 
peoples who were held in perpetual bondage could not be stopped from 
taking their oppressors hostage, if that became inevitable." 


The second demand put forward by the Third World states A T 
the distinction between political and ordinary crimes. In general terms, the 
delegate of Jordan observed that “the Committee must also consider the 
question of motive. The distinction between politically motivated criminal 
acts and acts motivated by ordinary criminal intention was established in the 
municipal law relating to extradition.”® Insofar as this statement related to 
the law of extradition, nobody would have objected to it. A number of 


7 Again, no further comment on this text will be made here. As regards the formulation of the 
maxim aut dedere aut judicare, suffice it to note that the phrase “submit the case to its competent 
authorities for the purpose of prosecution” leaves states parties with a larger margin of ` 
discretion than the phrase “to prosecute him” would have done. The former terminology was‘ 
derived from the common Article 7 of the following earlier antiterrorism Conventions: the 
1970 Hague Convention for the Suppression of Unlawful Seizure of Aircraft, 22 UST 1641, 
TIAS No. 7192; the 1971 Montreal Convention for the Suppression of Unlawful Acts against 
the Safety of Civil Aviation, 24 UST 564, TIAS No. 7570; and the 1973 New York Convention 
on the Prevention and Punishment of Crimes against Internationally Protected Persons, 
including Diplomatic Agents, 28 UST 1975, TIAS No. 8532. For a relevant comment, see 
Abramovsky, Multilateral Conventions for the Suppression of Unlawful Seizure and Interference with ` 
Aircraft: The Hague Convention, 13 Corum. J. TRANSNATL L. 398-99 (1974), and The Montreal 
Convention, 14 id. 294-95 (1975). 

8 UN Doc. A/32/39, at 39 and 35, respectively. Similar remarks were made by Guinea, the 
Libyan Arab Jamahiriya, Nigeria, and Lesotho. Id. at 40, 39 and 75, 76, and 34, respectively. 

8 Id. at 27. 
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delegations, however, in particular from the Middle East and Africa, 
distorted its meaning by trying to transfer the question of “motive” from the 
field of extradition to that of prosecution; they wanted motive recognized 
not as a potential factor preventing extradition, but as a ground for 
disculpatio. In their effort to safeguard the position of NLM fighters, these 
delegations put forward three kinds of argument, each of which met with a 
different degree of opposition among Western circles. - 

First, it was contended that the Convention should not shed doubt upon 
the legitimacy of the national liberation struggle. However, statements of 
this kind were often of an equivocal character. What, for instance, did the 
delegate of Iran mean.when he said: 


The Convention must not in any way impair the exercise of the 
legitimate right to self-determination and independence of all peoples, 
and especially those struggling against colonialism, alien domination, 
racial discrimination and apartheid. Safeguards, in a form to be 
determined by the 4d Hoc Committee, should be devised for that 

purpose.” . ` 


Second, it was cldimed that the acts of NLM fighters were by definition 
different from those of terrorists, and that this distinction should be made 
clear in the Convention. For example, the: delegate of the Syrian Arab 
Republic submitted that “acts perpetrated by criminals under ordinary law 
could not be placed on an equal footing with the struggle of the national 
liberation movements which, by their very nature and their objectives, wete 


` entirely different.”" - 


These two arguments might have met with sympathetic consideration on 
_ the Western side if a third argument had not been advanced, which would 
have excluded acts committed by national liberation fighters from the scope 
`of the Convention. The delegate of the United Republic of Tanzania made ` 
the point clearly: “the Convention must under no circumstances be capable 
of being invoked against national liberation movements which took their 
oppressors hostage in the course of a struggle against a colonial government 
or a racist foreign régime.” ? He subsequently introduced the following 
amendment, which was cosponsored by Algeria, Egypt, Guinea, Lesotho, 
the Libyan Arab Jamahiriya, and Nigeria: “For the purposes of this 
Convention, the term ‘taking of hostages’ shall not include any act or acts 
carried out in the process of national liberation against colonial rule, racist 


10 Jd. at 41. Compare also Egypt, Algeria, the Syrian Arab Republic, and the Libyan Arab 

Jamahiriya. Id. at 79, 30-31, 36, and 76, respectively. They were supported in this demand by 

` countries from Eastern Europe, notably Poland, Yugoslavia, and the Soviet Union. Id. at 69, 28, 
and 80, respectively. 

u Id. at 36. For similar statements, compare Nigeria and Tanzania, id. at 76 and 35-36, 
respectively. Also this demand was supported by Eastern European countries, notably 
Yugoslavia, the Soviet Union, Poland, and the Byelorussian S.S.R. Id. at 28, 32, 34, and 56, 
respectively. 

12 Id. at 58. Compare also Nigeria, id. at 77. T 
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and foreign régimes, by liberation movements recognized by the United 
Nations or regional organizations.” 

At the second session of the Ad Hoc Committee in 1978, Algeria repeated 
the demand that “firstly, it should be stipulated that the Convention did not 
apply to national resistance movements,” and proposed inserting a provision 
of that kind into Article 7.4 The main legal justification for ‘this demand 
appeared to be based on a revival of the “just war” doctrine; its proponents, 
however, tended to confuse jus ad bellum (to which the doctrine relates) with 
jus in bello (with which the doctrine has nothing to do). This.confusion was 
revealed in the statement of the delegate of Nigeria, who said that in the case - 
of national liberation movements, “the author of the act could invoke the 
right of self-defence. His delegation did not agree [with the view of the U.S. 
delegate] that the right of self-defence was limited and that certain acts were 
unjustifiable regardless of motive.” 

The same confusion is evident in paragraph 4 of the draft Preamble 
submitted by Algeria and the Libyan Arab Jamahiriya: 


Considering that when a population engages in violent acts against 

| colonialist, neo-colonialist, racist and foreign régimes within the 
framework of a struggle to restore its legitimate rights or to redress an 
injustice of which it 1s the victim, the international community, once it 
has recognized the validity of these goals, cannot take repressive 
measures a ainst acts which it must on the contrary encourage, support 
and defend. 


Ul. | 4 eae 





ne 

It was the third argument that made Western delegations uneasy about { Wap 
the first and the second, and led them to react unfavorably to all three. “*"~ 
Thus, with regard to the first argument, it was asked what the struggle for | 
self-determination of peoples had to do with a convention against the taking ` 
of hostages. It was pointed out that the committee was not drafting a General 
Assembly resolution but a treaty. Previous multilateral conventions against 
terrorism had not referred to the question of self-determination, so why 
should this one? > 

This time, however, some Western delegations. realized that further ' 
cooperation by the nonaligned countries depended on Western readiness to 
accept some reference to the right of peoples to national self-determination. 
These Western delegations proposed that the matter be dealt with in the 


UN Doc. A/AC.188/L.5 (1977). Obviously for the same purpose of keeping national 
liberation movements outside the grip of.the Convention, Mexico launched the unorthodox 
proposal of leaving it up to such movements themselves whether they would be covered by the ` 
Convention or not, notably by inserting a clause that offered them the possibility of making a 
unilateral declaration, addressed :to the depositary, under which they would consider 
themselves bound by the Convention. This, presumably, in accordance with the example set by 
the 1977 Geneva Protocol I. See infra note 30. UN Doc. A/32/39, at 94. 

1 UN Doc. 4/33/39, at 25 and 50 (1978). 

13 UN Doc. A/32/39, at 59. The same mistake was made by Lesotho. Id. at 54. 

16 UN Doc. A/AC.188/L.4 (1977). 
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resolution by which the Convention would be adopted.” Although this 
proposal was turned down by the nonaligned countries, the door toa fruitful 
discussion had been opened.’ 

Likewise, Western delegations showed willingness to discuss the question 
of recognizing the difference between ordinary criminal (terrorist) acts and 
acts committed for political purposes, including those committed in the 
course of a struggle for national self-determination, provided that no 
exceptions to the “prosecute or extradite” principle were established. From 
the beginning, the Western delegations had been fervently opposed to the 
idea of exceptions because, in their view, there could be none. Just as the law 
of warfare absolutely prohibited certain methods of pursuing military ` 
objectives, so the law of peace could not condone certain methods of 
pursuing political objectives that did not conform to a minimum level of 
humanitarian principles. In other words, the requirement that all acts of 
hostage taking should be prohibited without exception, as being contrary to 
the basic human right to life, liberty, and security,'® was reinforced by the 
consideration that even under the laws of war all the parties to an armed 
conflict—both the aggressor and the defender—were committed to 
refraining from the use of certain methods of warfare. As the delegate of the 
United States, referring to the aforementioned Tanzanian amendment, 


pointed out: 


The text . . . suggested, in language which itself: raised problems, that 
under article 1 of the draft convention hostage-taking would not be 
prohibited if it was carried out by a liberation movement. While 
recognizing the strong support that existed for those movements, he 
had to point out that those same Governments, when negotiating the 
additional Protocol in Geneva,’® had accepted precisely the idea that the 
liberation movements should not take hostages.” 


1 This was the solution found for the problem in the case of the 1973 New York Convention 
‘(supra note 7), adopted by GA Res. 3166 (XXVID, paragraph 4 of which recognizes “that the 
provisions of the annexed Convention could not in any way prejudice the exercise of the 
legitimate right to self-determination and independence . . . by peoples struggling against 
colonialism, alien domination, foreign occupation, racial discrimination and apartheid.” 

8 The human rights aspect of the problem of hostage taking was recognized by such 
nonaligned countries as Chile, Mexico, Nicaragua,.Egypt, Guinea, and Iran. UN Doc. A/32/39, 
at 17, 21, 26, 38, 39, and 40, respectively. The general recognition of this aspect is reflected in 
the reference made, in the second paragraph of the Preamble to the Convention, to Article 3.0f ’ 
the Universal Declaration of Human Rights, and Articles 6 and 9 of the International 
Convention on Civil and Political Rights. j 

19 Infra note 30. 

2 UN Doc. A/32/39, at 62. The delegate of the United Kingdom also pointed out this 
contradiction, calling it “quite astonishing.” Id. at 61-62. At this stage, Mexico seemed to 
contradict its own position (see supra note 13) by declaring that “it would be difficult legally to 
condone such behaviour [ùe., hostage taking] since that would involve making an exception to 
the minimum standards of humanitarian law as established in 1949.” Id. at 81. The apparent 
contradiction in Mexico’s position, however, resulted from its incorrect assumption that the law 
of warfare covered all acts of hostage taking committed in the course of armed conflict, 
including those committed by national liberation movements (see infra note 27). 

It is, indeed, a basic axiom of humanitarian law (both of peace and of war) that it protects all 
persons under all circumstances against certain infringements. Relevant to the present context 
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In particular, Western delegations could not accept the concept of justa 
causa as limiting the prohibition on what was considered a particularly 
abhorrent method of pursuing political aims or objectives. As the U.S. 
delegate said: “no goal or cause was so noble that it could justify all possible 
means.” Indeed, it is submitted that acceptance of the idea of justa causa 
would entail two risks, escalation and proliferation. On the one hand, once 
the self-appointed defender of a just cause is permitted to commit a specific, 
otherwise prohibited, act like hostage taking, why should he not 
subsequently claim to be entitled to commit other prohibited acts, like using 
poison gas? On the other hand, once one political movement is identified asa 
defender of a just cause, why should others not subsequently claim to be 
defenders of other just causes, and thus to be entitled to the same 
exceptional rights? Indeed, the Ad Hoc Committee was confronted with the 
risk of proliferation when the Soviet delegate, supporting the nonaligned 
countries’ claim that one could not identify national liberation movements 
with “the notion of international terrorism which would make it cover the 
struggle of peoples for national liberation,” added in the same breath, “and 
the struggle of oppressed workers to regain their rights.”®? On that basis, one 
could expect a whole series of politically motivated groups to claim to have 
. joined the ranks of those endowed with a just cause; and, as a result, one 
might as well abandon the idea of a convention against the taking of 
hostages. 

The Western position was well represented by the following statement of 
the delegate of France: 


[The] taking of hostages was an act which must be condemned 
absolutely and which no circumstance or grounds could justify, 
regardless of the nobility of the cause for which it might have been 
committed. General Assembly resolution 31/103 recalled that interna- 
tional law prohibited the taking of hostages. Any solution which would, 
indirectly or by omission, furnish a justification for the taking of 
hostages in certain circumstances or which would provide for a special 
régime other than that of the convention for particular cases of 
hostage- taking would be contrary to the spirit of the Oiee s terms 
of reference.” 


IV. 


It would take too much space to indicate the details of all positions taken, 
all proposals put forward, and all efforts at compromise made. Suffice it to 
say here that gradually on all sides the most radical positions were 








is the following observation made by Wilkinson: “Just as we describe as war criminals those who 
commit atrocities in time of war, so we should recognise the fact that there are revolution- 
criminals who commit atrocities in the name of ‘revolution’ or ‘liberation.’ ” P. WILKINSON, 
TERRORISM: INTERNATIONAL Dimensions 4 (Conflict Studies No. 113, 1979). 

21 The United States, UN Doc. A/32/39, at 53. For similar statements, see the Netherlands, id. 
at 50; France, UN Doc. A/33/39, at 33. 

2 UN Doc. A/32/39, at 32. The same phrase was used by the Byelorussian S.S.R.; id. at 56. 

23 UN Doc. A/33/39, at 64. 
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abandoned as constructive proposals were advanced, and compromise 
seemed possible despite occasional talking at cross-purposes and other 
drawbacks. Perhaps the situation is best described by saying that during the 
second and third sessions of the Ad Hoc Committee, the sincere desire on all 
sides to achieve common results proved to have a stronger impact on the 
negotiators than the initial effort to focus attention on particular group | 
interests, even though they realized that, in the end, they might have to 
reconsider those interests. Consequently, at the end of the third session, the 
rapporteur of the Ad Hoc Committee could speak of a constructive and 
cooperative spirit and could present a largely completed draft text, while 
having to observe that a few major problems were still outstanding. 

As it turned out, the compromise involved nine basic elements: (1) the 
legitimacy of the struggle of peoples for self-determination against colonial, 
racist, or foreign regimes would be reaffirmed in the Convention; (2) this 
would be done not in any operative paragraph, but in the Preamble; (3) in 
order to indicate that this reaffirmation was not intended to establish a basis 
for an exception to the prohibition of hostage taking, a “balancing” 
paragraph would be added emphasizing this point; (4) some reference to the 
prohibition of hostage taking as “acts of terrorism” would be made; (5) this 
reference would also find a place in the Preamble; (6) Article 10, on the scope 
of the Convention, would make clear that the Hostages Convention would 
only supplement,.not replace, preexisting conventions dealing with the 
problem, conyentioris both on the law of peace and, in particular, on the law `’ 
of war, notably the Geneva Conventions of 1949 and Additional Protocol I 
thereto of 1977; (7) the definition of the offense incorporated in Article 1 
could thus remain comprehensive and unconditional; (8) certain provisions 
would be inserted to guarantee to all alleged offenders a fair trial, including 
those who were members of national liberation movements and others who 
might fear being subjected to prejudiced judgment; and (9) on this basis, the 
principle aut dedere aut judicare could remain unconditional, without any 
exception. 


Vv 


Once there appeared to be. general agreement on the need for 
compromise, references by the nonaligned states to the condition of “in- 
nocence” of the victim and to “State terrorism” became less numerous and 
certainly less conspicuous. Likewise, the demand that a distinction be made 
between NLM fighters and terrorists was now clearly said to aim merely at 
` achieving a common rejection of any identification of the two. By the end of 
the second session of the Ad Hoc Committee, the delegate of the United 
Kingdom could conclude, without objection being raised, that “the 
delegations wishing the convention to guarantee the rights of national 
liberation movements had asserted that they were in no way suggesting that 
such movements should be granted an open license to take hostages.”*4 

It was perhaps even more significant that the delegate ofthe Soviet Union 


4 Id. at 71. 


n 
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now declared that “her delegation was opposed to attempts to ascribe to non- 
aligned countries the intention to reserve the right of such movements to 
take hostages in the struggle for their legitimate causes, and pointed out that 
the representatives of non-aligned countries had convincingly refuted such 
assertions.” A remarkable statement in view of certain statements quoted 
above! 

The chairman ad interim abserved: 1 


[E]ven the proponents of safeguards for the rights of national liberation 
movements had maintained that they were in no way suggesting that 
these movements should be granted an open license to take hostages. : 
However, it had been pointed out that a clear distinction should be 
drawn in the convention between genuine activities of national 
liberation movements and acts of terrorists which had nothing in 
common with them. 


The correctness of this perception was reaffirmed during the final rounds 
of negotiations in the Working Group and the Drafting Committee in New 
York in 1979, when the representatives of two leading nonaligned countries 
repeated, respectively, that “no one intends to create exceptions” and that 
“there is no intention to establish a safe haven for anyone.” 


VI. 


The pivot of the compromise was the agreement that Article 10 (Article 12 
in the final draft) on the scope of the Convention would refer to the law of 
armed conflict embodied in the Geneva Red Cross Conventions and the 
Additional Protocols thereto in such a way as to preclude the conclusion that 
the Hostages Convention would supersede the law of Geneva. At first sight, 
the reader might wonder why this might have posed a problem to anyone at 
all. Matters were not that simple, however, because this demand by the 
nonaligned countries resulted from the presumption that, as the law of 
Geneva dealt with all acts committed in the course of armed conflict, and as 
national liberation movements were parties to an armed conflict, their 
acts—including acts of hostage taking—would be covered by the Geneva: 
Conventions and not by the Hostages Convention.”’ Thus, acts of hostage 


3 Id. at 81 and Corr.1. 

6 Mr. Bavand (Iran). Id. at 58. Such statements were not always made in unequivocal terms, 
however. What, for instance, is the legal meaning of the delegate of Kenya’s phrase that 
“delegations were at one in agreeing that no one advocated a carte blanche for liberation 
movements to take hostages,” or of the Nigerian delegate’s statement that “no self-respecting 
national liberation movement advocated giving an open license to its members for taking 
hostages”? Id. ‘at 73 and 71, respectively. 

2 Thus, the delegate of Algeria submitted that 


from a strictly legal point of view, the future convention and, in particular, the definition of 
“the taking of hostages” could not apply to conflicts in which peoples were struggling 
against foreign domination. The Committee’s terms of reference were not to codify the law 
of war or to redefine, in a separate convention, the requirements relating to the taking of 
hostages contained in the Additional Protocol of 1977. . . . As parties to international 
armed conflicts, national liberation movements were subject to the law of war, which in 
essence prohibited acts of hostage-taking. 
UN Doc. A/33/39, at 66. For similar statements, compare Mexico. Id. at 21, 49, 56-57, and 60. 
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- taking committed by NLM fighters would be placed beyond the scope of the 
Hostages Convention, including its prosecute or extradite obligation. ` 
Indeed, until the final stages of the negotiations in New York, some 
delegations emphasized that this article prevented the Convention from 
“being used against national liberation movements.” Others, with the same 
objective in mind, demanded that its wording be improved so as better to 
protect national liberation movements against the prosecute or extradite 
obligation.” Was the provisional agreement on the absolute prohibition of 
hostage taking in Article 1 nothing more, then, than the result of the shift of 
an exception clause from Article 1 to Article 10? 

At this stage of our analysis, we must consider whether the law of Geneva 
indeed covers acts committed by national liberation movements, including 
acts of hostage taking, to the extent that it precludes the applicability of the 
Hostages Convention, once it is established that the latter shall only 
supplement the former. For if a legal dispute were to arise over the 
interpretation of Article 10, an objective analysis not only would have to take 
note of the views and intentions expressed by delegates, but also would have 
to take into account the answer to the question raised here, especially if these 
views and intentions were contradictory. An academic analysis of the law of 
Geneva seems all the more relevant because, in anticipation of the 
subsequent negotiations on Article 10, various delegates expressed the view 
that the law of Geneva did not cover the acts of national liberation 

‘movements, at least not to such an extent as to preclude the applicability of 
the Hostages Convention under all circumstances. 


VII. 


The “law of Geneva” consists of the four Red Cross Conventions and the 
two Additional Protocols.*° It makes a categorical distinction between 
“international” and “non-international” armed conflicts. 

With respect to noninternational armed conflicts,*! the four Conventions 
contain a common Article 3, which prohibits in paragraph 1(b) the taking of 


28 E.g., the Soviet Union and Ghana in the Sixth Committee on Oct. 10, 1979. l 

2 E.g., Pakistan, Tanzania, and the People’s Republic of Yemen on the same date. 

30 Geneva Convention I for the Amelioration of the Condition of the Wounded and Sick of 
Armed Forces in the Field, 75 UNTS 31, TIAS No. 3362, 6 UST 3114. Convention II for the 
Amelioration of the Condition of the Wounded, Sick and Shipwrecked of Armed Forces at Sea, 
TIAS No. 3363, 6-UST 3217, 75 UNTS 85. Convention III Relative to the Treatment of 
Prisoners of War, TIAS No. 3364, 6 UST 3316, 75 UNTS 135. Convention IV Relative to the 
Protection of Civilian Persons in Time of War, TIAS No. 3365, 6 UST 3516, 75 UNTS 287, all 
signed on Aug. 12, 1949. f 

At its 4th session, the Geneva Diplomatic Conference on the Reaffirmation and Development 
of International Humanitarian Law Applicable to Armed Conflicts adopted, on June 8, 1977, 
the Protocol Additional to the Geneya Conventions of August 12, 1949, and relating to the - 
Protection of Victims of International Armed Conflicts (Protocol I), 72 AJIL 457 (1978); and 
the Protocol . . . relating to the Protection of Victims of Non-International Armed Conflicts 
(Protocol II), id. at 502. . : 

31 That considerable confusion exists with respect to this concept is revealed in the literature 
on the law of civil war. In 1977, an unsuccessful effort was made to remove this confusion by 
inserting an ambiguous definition of the term into Article } of Protocol I. 
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hostages “at any time and in any place whatsoever” with respect to “persons 
taking no active part in the hostilities, including members of armed forces 
who have laid down their arms and those placed hors de combat”? by sickness, 
wounds, detention, or any other cause.” An examination of Article 3 and 
Protocol II in their entirety reveals three gaps in the prohibition: (1) 
members of armed forces who can still take part in the hostilities are not 
protected (this observation is not as hypothetical as it might seem at first 
sight, as will be shown below); (2) parties to a conflict in which the challenged 
government is not a contracting party to any Red Cross Convention are not 
affected—unless the provisions of Article 3 have become generally binding 
customary law, which might be difficult to prove, in particular in the case of 
hostage taking, because of a lack of relevant state practice; and (3) acts of 
hostage taking committed outside the territory of a contracting party are not 
covered. This last observation derives its practical relevance not only from 
the fact*that parties to the conflict may try to harm supporters of their 
adversary abroad, but also from the fact that the UN General Assembly has 
declared, without a dissenting vote, that “the territory of a colony or other 
Non-Self-Governing Territory has, under the Charter, a status separate and’ 
distinct from the territory of the State administering it.”** 

With respect to “international armed conflicts,” it must be observed that, 
in contrast to the other three Conventions, only Convention IV (on the 
protection of civilian persons) provides that “the taking of hostages is 
prohibited” (Article 34). It might be argued that the prohibition of hostage 
taking during noninternational armed conflict, which is part of the rules that 
under Article 3 are to be applied “as a minimum,” entails ipso facto that 
hostage taking will be prohibited a fortiori during international armed 
conflict. This argument fails, however, not only because of the explicit 
repetition of the prohibition in Convention IV, but also because of the fact 
that only Convention IV mentions hostage taking as constituting a “grave 
breach”— again, in conspicuous contrast to the other three Conventions. 

It might be asked at this point whether one can imagine persons other than 
civilians being taken hostage, e.g., sick, wounded, or shipwrecked members 
of armed forces who are in the hands of the enemy already, not to speak of 
others who could still take part in the hostilities. Moreover, can one imagine, 
with respect to the latter category, a prohibition of the taking as hostages of 
persons it is permissible to kill? The answers to these questions are not nearly 
as self-evident as they may seem. 

With respect to sick, wounded, or shipwrecked members of armed forces 
who are in the power of the enemy as POW’s, the enemy might well consider .- 


% The meaning of this term was clarified in Article 41, paragraph 2 of Protocol I. 

33 This prohibition is reiterated in Article 4, paragraph 2(c) of Protocol II. 
_ ™% The Declaration on Principles of International Law concerning Friendly Relations and 
Co-operation among States in Accordance with the Charter of the United Nations, GA Res. 
2625 (XXV) of Oct. 24, 1970. It is beyond the scope of this discussion to consider the question 
whether the terms of this declaration could stipersede a national act of a contracting party 
declaring that the Geneva Conventions are applicable to its nonmetropolitan territories. Suffice 
it to note that an interesting legal problem might arise here. i 
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compelling a third party (for instance, a third state whose nationals belong to 
the same religion or tribe as the POW’s in question) to perform a particular 
act by threatening to kill the POW’s if it does not. As far as the law is 
concerned, it is not at all certain that the prohibition of killing POW’s ipso 
facto entails a prohibition of the threat to kill them, let alone a prohibition of 
compulsion of a third party by a threat to kill them!” . 

One can even imagine a case of hostage taking of members of armed 
forces who are not actually in the hands of the enemy, but are, in fact, in its 
power. For example, if a small unit is completely surrounded by enemy 
troops in a confined space, the enemy might well resort to compulsion of a 
third party (again, a third state whose nationals belong to the same tribe as 
the surrounded soldiers) by threatening to kill all of them by means of carpet 
bombing, unless that third state performs a specific act. As far as the law is 
concerned in this case, nothing would prohibit the killing or even the threat 
of killing the soldiers. The question is whether the laws of war prohibit such 
compulsion of a third party. 

It should also be observed that even the prohibition of hostage taking with 
respect to civilians is not a comprehensive one because only specified 
categories of civilians are protected under Convention IV. According to 

_ Article 4, the following persons are not protected: (1) nationals of states that 
are not parties to the Convention, and (2) nationals of a neutral state if that 
state “has normal diplomatic representation in the State in whose hands they 
are.”3 Again, and this is by no means an academic matter, who would 
guarantee that in practice a field commander or even a government official 
would never order that neutral civilians be taken hostage (for instance, if 
they belong to the same religion as the enemy) in order to compel the enemy 
to surrender? 

A final observation, which applies to all of the Red Cross Conventions, is 
that they apply only to conflicts between a contracting party and a rival 
faction that fulfill the conditions of Article 1 of Protocol I in the case of a 
noninternational armed conflict, and between contracting parties in the 
case of an international armed conflict. In the latter. situation, the 
Conventions also apply to a conflict between a contracting party and a 
noncontracting state “if the latter accepts and applies the provisions 
thereof” in accordance with Article 2, which is common to all four 
Conventions. This observation is subject, of course, to the possibility that all, 
or certain, rules of the law of Geneva have become generally binding 
customary law. With réspect to the prohibition on hostage taking in Article 3 


3 Without going into further details, it may be noted here that in the case of the Hostages 
Convention, in contrast to the New York Convention, it was explicitly decided not to include the 
threat of hostage taking i in the definition of the offense. The Convention thus provides an 
example of the definition of a crime that does not cover the threat to commit it. With respect to 
Geneva Convention III (on POW’), there is, apart from the question of the threat (of killing 
POW’s), the additional element of compulsion of a third party which renders its applicability to 
hostage taking doubtful. 

3 Article 75 of Protocol I, which reaffirms the prohibition of hostage taking of Article 34 of 
Convention IV, does not extend the number of categories of civilians protected. 
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on noninternational armed conflicts, however, experts do not provide us 
with a definite opinion,” and it might be very difficult to come up with an 
unchallengeable one. Nevertheless, given a total of 145 ratifications and 
accessions, 146 in the case of Convention IV, it-may be assumed that the 
substantive rules of the. Geneva Conventions, including common Article 3 
and Article 34 of Convention IV, today constitute part of customary law. 
This conclusion implies that the observations on the exclusion from the list 
of protected civilians of nationals of noncontracting states, as well as those on . 
the applicability of the Conventions among contracting states inter se, have 
lost their significance. It does not imply, however, that the other gaps in the 
Conventions with respect to the prohibition of hostage taking have lost their 
relevance; these gaps remain in the customary rules as well as in the 
conventional ones. ¿ 


1 


VIII.. 


The next question to -be considered is the extent to which the law of 
Geneva covers acts committed by national liberation movements. From the 
point of view of international law, until recently nationa! liberation 
movements could doubtlessly have been regarded as parties to noninterna- 
tional armed conflicts, to which`the provisions of Article 3 apply, unless the 
conditions for their recognition.as “belligerents” were met. During the 
sixties and seventies, however, the nonaligned countries, supported by 
those of Eastern Europe, launched a massive campaign aiming at the 
recognition of the armed struggle of national liberation movements as being 

“international” by definition: że., from the first shot, so to speak, without 
taking into account the traditional: condition of presenting a real and 
sustained challenge to the government. Thus, General Assembly Resolution 
3103 (XXVIII) of December 12, 1973, provides: 


The armed conflicts involving the struggle of peoples against colonial - 
and alien domination and: racist régimes are to be regarded as 
international armed conflicts in the sense of the 1949 Geneva 
. Conventions and the legal status envisaged to apply to the combatants in 
the 1949 Geneva Conventions and other international instruments are 
to apply to the persons engaged in armed struggle against colonial and _ 
alien domination and racist régimes. 


This resolution, however, like others of its kind, was adopted without the 
support of many Western countries: the vote was 83 in favor, 13 against, and 
19 abstentions. Even among African circles doubt seems to prevail as to ' 

‘whether the claim formulated in‘ this resolution has in the meantime 
developed into a rule of customary law." At best, one could agree with the 
delegate of Mexico who said that “the current trend in international law was 


i 


37 See Kalthoven: Application of Customary International Law in Non-International Armed Conflicts, 
` in CURRENT PROBLEMS OF INTERNATIONAL Law 267 ff. (Cassese ed. 1975). 

38 Thus, Nigeria demanded in 1978 that the Hostages Convention should make clear 
“whether acts committed by freedom fighters were or were not of an entirely domestic 
character.” UN Doc. A/33/39, at 22. 
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_to regard wars of national liberation as armed conflicts of an international 
character.” Thus, it is uncertain whether the provisions of Article 3 or the 
rules of Geneva with respect to international armed conflict should be 
considered applicable to national liberation movements, assuming in the 
latter case that these rules are now generally binding customary law and are 
no longer subject to the conventional inter se clause, which excluded parties 
other than states from being covered. . 

In 1977, the effort to solve this legal dispute resulted in the insertion into 
Article 1, paragraph 4 of Additional Protocol I of the provision that 

“international armed conflicts” in the sense of Article 2 of the four Geneva 

Conventions, 


include armed conflicts in which peoples are fighting against colonial 
domination and alien occupation and against racist régimes in the 
exercise of their right of self-determination, as enshrined in the Charter 
of the United Nations and the Declaration on Principles of Interna- 
tional Law. concerning Friendly Relations and Co-operation among 
States in Accordance with the Charter of the United Nations. 


Furthermore, according to Article 96, paragraph 3: 


The authority representing a people engaged against a High 
Contracting Party in an armed conflict of the type referred to in Article 
l, paragraph 4, may undertake to apply the Conventions and this 
Protocol in relation to that conflict by means of a unilateral declaration 
addressed to the depositary. Such declaration shall, upon its receipt by 
the depositary, have in relation to that conflict the following effects: 


(a) the Conventions and this Protocol are brought into force for the 
said authority as a Party to the conflict with immediate effect; 


(b) the said authority assumes the same rights and obligations as those 
which have been assumed by a High Contracting Party to the 
‘ Conventions and this Protocol; and 


(c) the Conventions and this Protocol are equally binding upon all 
Parties to the conflict. 


It is clear from this latter quotation that national liberation movements have 
acquired only a conditional treaty-making capacity. The legal validity of any 
such unilateral declaration depends on the prior ratification of Protocol I by 
the government against which the liberation movement is directed. 
Moreover, the fact that so far only 11 countries have ratified Protocol I, and 
that no potential adversary of any national liberation movement is among 
them, entirely precludes the possibility of concluding that the rule 
formulated in Article 1 had developed into a rule of customary international 
law. Thus, it would be incorrect to suggest at present that national 


3 UN Doc. A/32/39, at 56. 

Ten out of eleven contracting parties are nonaligned countries (Botswana, Cyprus, 
Ecuador, Ghana, Jordan, the Libyan Arab Jamahiriya, Niger, El Salvador, Tunisia, and 
Yugoslavia); the eleventh country is Sweden. The call made by the Sixth Committee in draft Res. 
A/C.6/34/L.9, adopted by consensus on November 14, 1979, “that all States consider without 
delay the matter of ratifying or acceding to the two Protocols,” affirms that we are dealing here 
with conventional, not customary, rules of law. 
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liberation movements could become a party to the Geneva Conventions. 
Accordingly, their enemies normally will consider their struggle as covered 
by the provisions of Article 3, which prohibit hostage taking by national 
liberation movements, if only with respect to persons protected under the 
terms of that article, under the conditions-indicated above. 


IX. 


f 

There is a more important observation to be made with respect to the law 
of Geneva and the place of national liberation movements in it. Let us recall 
that the objective of the Hostages Convention is not only to prohibit acts of 
hostage taking, but also to ensure that offenders are prosecuted or 
extradited. This brings us to the, question: to what extent does the law of 
Geneva ensure that hostage takers are prosecuted or extradited? 

All four Conventions contain a provision in which the “grave breaches” 
are enumerated. In each case, this provision is preceded by the following 
commitment: 


The High Contracting Parties undertake to enact any legislation 
necessary to provide effective penal sanctions for persons committing, 
or ordering to be committed, any of the grave breathes of the present 
Convention defined in the following Article. ° 


__ Each High Contracting Party shall be under the obligation to search 
for persons alleged to have committed, or to have ordered to be 
committed, such grave breaches, and shall bring such persons, 
regardless of their nationality, before its own courts. It may also, if it 
prefers, and in accordance with the provisions of its own legislation, 
hand such persons over for trial to another High Contracting Party 
concerned, provided such High Contracting Party has made out a 
prima facie case. 


Violations of provisions that do not constitute grave breaches shall merely be 
“suppressed” by measures not further specified. 

Thus, the principle aut dedere aut judicare, which is formulated in Article 
146, paragraphs 1 and 2 of Convention IV, only applies to grave breaches. 
As has been pointed out, only Convention IV ranks the taking of hostages 
among those grave breaches (Article 147). On the basis of ratio a contrario, 
one would arrive at the conclusion, then, that hostage taking constitutes a 
grave breach only with respect to civilian persons—and only with respect to 
those categories of civilian persons protected under the terms of Convention 
IV—in international armed conflicts. The suggestion that the Article 3 rules 
on noninternational armed conflicts make hostage taking a “grave breach” 
ipso facto in international armed conflict is contradicted both by the explicit 
reiteration of that prohibition with respect to civilians during an 
international armed conflict, and by the absence of hostage taking from the 
list of grave breaches in the other three Conventions. One could very well 
conclude, therefore, that the obligation to prosecute or extradite hostage takers 

` under the Geneva Conventions only applies to cases of hostage taking of those civilian 
persons protected under the terms of Convention IV during an international armed 
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conflict. What is more, in view of what has been said on the position of 
national liberation movements, it is questionable whether this obligation applies to 
any case of hostage taking committed by national liberation movements. The 
Additional Protocols, at least at present, do not alter that conclusion in any 
way.*! Therefore, the Mexican delegate’s statement that “on the basis of 
those texts [the Protocols], taken in conjunction with the text of the Geneva 
Conventions, . . . the principle ‘aut dedere aut judicare’ applied to all cases 
of the taking of hostages during armed conflicts, at any time and in any 
place,”*? does not withstand analysis. 
Examination of the prosecute or extradite obligation has shown that the 
Geneva Conventions do not apply to the taking of hostages in armed 
conflicts in all cases; hence, the Conventions do not preclude the application 
of the Hostages Convention to armed ponme 


XI. 


Returning to the debates on Article 10 of the draft Hostages Convention, 
we find that, initially, some delegations appeared to agree with the Mexican 
delegate’s statement, quoted above.** The records indicate, however, that by 
the end of the first session of the Ad Hoc Committee, all delegations must 
have been aware of the fact that the law of Geneva, at least, might not cover 
all acts of national liberation movements. Suffice it to quote the following 
observation made in the official report on that session: 


On the one hand, it was suggested that a distinction should be made 
between the provisions of the proposed convention and the rules of 
international law applicable in armed conflicts. . On the other 
hand, there was a suggestion for a comprehensive approach to the 
effect that the scope of the proposed convention should be broad 
enough to encompass all gases of taking of hostages and therefore the 
provisions of the convention, if necessary, would supplement the 
Geneva Conventions of 1949 and the 1977 Additional Protocols.“ 


Several proposals and statements made by both Western and nonaligned 
delegations (some of which will be cited below) reveal that any initial 
intention to depart from the understanding that the Hostages Convention 
should only fill the gaps in the law of peace and not those in the law of war 
was soon abandoned, notably when it was realized that the law of war also 
showed lacunae that might affect the effectiveness of the Hostages 


/ 


41 For lack of space, the author cannot go into further detail. It may be submitted, however, 
that there are additional considerations whose effect is to shed doubt upon the applicability of 
the prosecution or extradition principle of Convention IV to national liberation movements. 
For instance, as far as noncontracting states are concerned (some still exist), it is questionable 
whether a procedural provision, like that of Article 146, should be considered as developing into 
a rule of customary law en bloc with the substantive provisions of the Convention. 

* UN Doc. A/32/39, at 20. 

4% Indeed, on a few occasions Western delegations also seemed to depart from this 
assumption. Compare the Federal Republic of Germany, reas Sweden, and the United 
States. Id. at 70, 22, 22, and 42, respectively. 

“Id. at 5-6. 
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‘Convention. This realization probably did not result in the least from the 
uncertainty over the position of national liberation movements in the law of 
Geneva. Only this could explain the eventual drafting ofa formulation that, _ 
in contrast to the original, does not even refer to the law of peace, but only to 
the law of war. 

Thus, Western delegations immediately rejected early proposals such as: 


This Convention will be applicable in peace time. During armed 
conflicts, the Geneva Conventions of 1949 and Additional Protocols of 
1977, which define the parties involved, will be applicable. In any case of 
the taking of hostages, either one of the conventions should be applied, 
i.e. they will be complementary to each other. 


Instead, they submitted proposals like the following one: “In the case of acts 
committed during an armed conflict, the provisions of the present 
Convention supplement, if necessary, the Geneva Conventions of 1949 for 
the protection of war victims and the Additional Protocols of 1977."% 

Although at certain stages the delegates seemed to talk at cross-purposes, 
it was clear that everyone realized what was at stake. During the first session 
of the Ad Hoc Committee, some nonaligned delegations resented the 
Western desire to let the Hostages Convention supplement both the laws of 
peace and the laws of war, and they made clear their awareness of the fact 
that the law of Geneva did not cover acts of hostage taking in a 
comprehensive manner. The delegate of Lesotho stated: 


as far back as 1949 the international community had prohibited the 
taking of certain persons as hostages in time of war. . . . However, 
persons actively engaged in hostilities could be taken as hostages. It was on that 
understanding that Lesotho had acceded to that Convention im- 
mediately after it had attained its independence.* 


By the time agreement on the eventual text of Article 10 (subsequently 
Article 12) had crystallized, other nonaligned delegations, notably.those of 
Tanzania, Pakistan, and the People’s Republic of Yemen, expressed open 
resentment that its effect would be to allow the Hostages Convention to 
cover all acts of hostage taking, whether committed in times of peace or war, 
that were not adequately prohibited and declared punishable by other rules 
of law. The delegate of Pakistan said that the “effect of the opening clause of ` 
Article 12, about which his delegation had already voiced its reservations, 
would be to preclude the applicability of the Convention only in cases where 
the Geneva Conventions or the Additional Protocols thereto were in fact 
applicable to a particular act of hostage-taking.” i 

On an earlier occasion, the same delegate had stated in the Sixth 
Committee that the article did not do: enough for national liberation’ 
movements because it “does not clearly exempt from the Convention acts by 
national liberation movements against occupying governments.” Pakistan 
could accept the article, 


4 UN Doc. A/AC.188/L.20 (1977). 
4 UN Doc. A/32/39, at 34 (emphasis supplied). 
47 UN Doc. A/C.6/34/SR.62, at 2 (1979). 
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on the understanding, first, that in cases involving a movement for 
self-determination, no State or colonial or occupying Power could 
invoke the Convention if, by its own actions, it had precluded the 
application of the Geneva Conventions and the Additional Protocols 
thereto and, secondly, that it would be for the State holding the 
offender to determine, in the first instance, whether those instruments 
‘were applicable.® 


The text ultimately agreed upon leaves no doubt at all that the Hostages 
Convention will be applicable to all cases of hostage taking not prohibited 
under a previous convention, and to prohibited cases not subject to the 
obligatory prosecution or extradition of the offender. It reads: 


Article 12 


In so far as the Geneva Conventions of 1949 for the protection of war 
victims or the Additional Protocols to those Conventions are applicable 
to a particular act of hostage-taking, and in so far as States Parties to this 
Convention are bound under those Conventions to prosecute or hand 
over the hostage-taker, the present Convention shall not apply to an act 
of hostage-taking committed in the course of armed conflicts as defined 
in the Geneva Conventions of 1949 and the Protocols thereto, including 
armed conflicts mentioned in article 1, paragraph 4, of Additional 
Protocol I of 1977, in which peoples are fighting against colonial 
domination and alien occupation and against racist régimes in the 
exercise of their right of self-determination, as enshrined in the Charter 
of the United Nations and the Declaration on Principles of Interna- 
tional Law concerning Friendly Relations and Co-operation among 
States in accordance with the Charter of the United Nations. 


In the light of the debates described above, the delegate of France was 
correct in concluding that this wording means that 


a hostage-taker would be prosecuted or extradited either. under the 
Convention itself, or under the Geneva Conventions and Protocols 
thereto. The new Convention would therefore provide a basis for 
prosecution or extradition in all cases where the Geneva Conventions or 
their additional Protocol did not apply, for example, because one of the 
States concerned was not a party to the Geneva Conventions.” 


Statements made during the final debate in the Sixth Committee that 
Article 12 represented the “key” or “pivot” of the package deal, or that 
- Article 12 will prevent the Convention from “being used against the struggle 
for self-determination,”*! could not be taken to mean, therefore, that acts 
committed by national liberation: movements were beyond its scope. They 
should rather be taken as expressions of the sincere desire to emphasize that 
the struggle for national self-determination is legitimate and that acts 
committed by national liberation movements are not to be identified with the 
performance of ordinary criminal (including terrorist) acts. — 


48 Td. at 2. ' 497d. at 7. 
5° E.g., Ghana and the Syrian Arab Republic on Oct. 10, 1979. 
5! E.g., the Ukrainian S.S.R. on the same date. 
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XI. 


As was indicated earlier, the acceptance by the nonaligned countries of. 
this formulation of Article 12 depended upon the willingness of the Western 
countries to include in the Preamble of the Convention a clear reference to 
the legitimacy of the struggle for self-determination. An analysis of the final 

‘rounds of difficult negotiations on this matter, however, has led the author 
to conclude that a compromise formula for the Preamble would not have 
been possible if there had not been simultaneous agreement on a Jordanian 
proposal, which ultimately became Article 9. Under this proposal, an 
additional article would prohibit the extradition of an alleged offender 
under certain circumstances, but would not affect the obligation to 
prosecute him. It was the give-and-take on both the Arab and the Western 
sides with respect to this proposal that broke the stalemate and paved the way 
for agreement on the Preamble. Although the delegate of Jordan himself 
repeatedly stated that he did not intend to establish a link between Article 9 
and the Preamble, it is clear from the course of events that the provisional 
agreement on the latter stood or fell with the achievement of agreement on 
the former. 

The basic problem with respect to the Preamble was that the dispute over 
exceptional rights of national liberation movements, which had first been 
transferred from the negotiations on Article 1 to those on Article 12, 
subsequently had to be résumed during the negotiations over the Preamble. 

Whereas the nonaligned countries preferred an elaborate Preamble witha 
clear reaffirmation of the legitimacy of the struggle for self-determination, 
the Western countries preferred.a concise Preamble with a paragraph that 

- would “balance” the one on self-determination by indicating that the latter 
would not establish any exception to the prohibition on hostage taking.” 
The demand for a “balancing” paragraph became even more necessary, in 
the Western view, when the nonaligned group came up with a formulation 
referring not only to the UN Charter but also to the 1970 Declaration on 
Friendly Relations and “other relevant GA resolutions” on the legitimacy of 
the struggle for self-determination. Initially, Western proposals were put 
forward in very strong wording. For instance: “Considering, however, that 
the taking of hostages is prohibited by international law at any time, at any 
place, and under any circumstances and that there is no exemption from the 
prohibition of hostage-taking.” 

The nonaligned countries countered this strong language with relatively 
weak wording, such as: “Considering, that the taking of hostages is an offence 
of grave concern to the international community.” Realizing that this kind of 
formulation “gave the Western side nothing,” the nonaligned group offered 
to add to its proposal the following: “and that all persons accused of an 
offence falling under the present convention shall either be prosecuted or 
extradited.” 


2 It may be recalled here that, according to Article 31, paragraph 2 of the Vienna Convention 
on the Law of Treaties, ite Preamble constitutes part of ‘the “context for the purpose of 
interpretation of a treaty.” 
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The Western countries considered this a constructive step, but because the 
wording was open to contradictory interpretations, they proposed dropping 
the phrase “falling under the present convention.” Amid a flurry of- 
alternative formulations by both groups, negotiations finally focused on the 
latter proposal, even though not everybody was equally happy with it. Two 
crucial developments occurred at this stage of the negotiations. First, the 
- willingness of most Western countries to accept “Jordanian” Article 9 in 

principle was balanced by-a cooperative attitude on the part of the Arab 
countries with respect to the Preamble. Second, a leading African 
delegation, which hitherto had conveyed the impression that it would insist 
that national liberation movements not be reached by the Convention, stated 
that Western skepticism about the paragraph on self-determination was 
misplaced, since the paragraph was designed not so much to produce “legal” 

effect, as it was to produce “political, psychological effect.” Informal 
_ negotiations between the Netherlands, on the one hand, and Jordan, Iraq, 

and Libya, and later Pakistan and Morocco, on the other hand, resulted in 
‘agreement on a formula close to the Western compromise proposal referred 
to. above. At the same time, the nonaligned group's desire to include 
reference to “other relevant GA resolutions” in the paragraph on 
self-determination was honored. Subsequently, all regional groups, with 
very few individual objections, accepted the following text Bee preambular 
paragraphs 3 and 4: 


Reaffirming the principle of equal rights and self-determination of 
peoples as enshrined in the Charter of the United Nations and the 
Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation among States in accordance with the 
Charter of the United Nations, as well as in other relevant resolutions of 
the General Assembly. 


Considering that the taking of hostages i is an offence of grave concern 
to the international community and that, in accordance with the 
provisions of this Convention, any person committing an act of hostage 
taking shall be either prosecuted or extradited. 


Only one preambular problem remained to be solved: the Soviet Union 
‘was prepared to accept the comprehensive text of Article 1 only if reference 
was made in the Preamble to acts of hostage taking “as manifestations of 
international terrorism.” Western delegations were not very enthusiastic 
about this demand in view of both the legal ambiguity of the term 
“international terrorism” and earlier Soviet statements that the Convention 
should not impair the struggle of national liberation movements or 
“oppressed workers.”™ However, the Soviet Union, and with it the entire 
Eastern European bloc, supported by Cuba and Mongolia, persisted in its 
demand. Desiring to keep the door to general consensus open, the Western 
group hesitatingly consented to negotiations on the Soviet formula; but the 
Soviet Union turned down all compromise proposals, e.g., a Japanese 


53 UN Doc. AIAC. 188/WGII/CRP. 13 (1977). 
54 Supra note 22. 
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proposal to insert the words “inter alia” before the phrase “as manifestations 
of.” Further discussion, however, revealed general understanding that (1) 
the Soviet move was not linked to the negotiations on a possible exception for 
national liberation movements; (2) the phrase “acts of taking of hostages as 
manifestations of international terrorism” was not identical to the phrase 
“those acts which are manifestations of international terrorism”; and (3) the 
wording of preambular paragraph 4 clearly excluded the possibility of 
exceptions. It was concluded that the Soviet phrase could do no harm to the 
comprehensiveness of the Convention’s prohibition. ‘As a result, preambular 
paragraph 5 reads: “Being convinced that it is urgently necessary to develop 
international co-operation between States in devising and adopting effective 
measures for the prevention, prosecution and punishment of all acts of 
taking of hostages as manifestations of international terrorism.” 


XII. 


Agreement on the Preamble had depended in part on the achievement of 
a compromise with the Arab delegations on the aforementioned Jordanian 
proposal. It called for an additional article providing for certain safeguards 
with respect to the legal position of alleged offenders, notably by prohibiting 
extradition of an alleged offender to a requesting state where he could not 
expect fair treatment for reasons not related to the offense. 

A number of Arab delegations had initially tried to pursue this objective ` 
by insisting on the identification in the Convention of an order of 
jurisdictional priority that would also apply when there were concurring 
requests for extradition. It need only be noted here that these delegations, 
while preferring absolute priority for the jurisdictional principle of 
territoriality, were opposed to the exercise of jurisdiction by a state that, as 
the third party involved, was the object of compulsion,® the latter being 
mentioned as second in priority in the original German draft as well as in the 
draft submitted in 1979 to the General Assembly.*® 

Proposals designed to establish a specific order of priority were submitted, 
with respect to both Article 5 (on the establishment of jurisdiction) and 
Article 10 (on extradition). These proposals were withdrawn, however, 
when a dual compromise was reached, thanks in particular to the 
delegations of Iraq and the United States, as follows: (1) the principle of 
jurisdiction based on being the object of compulsion (originally 


55 It needs no further comment that these Arab states had in mind a particular state, which 
happens to be a traditional and potential object of compulsion by Palestinian hostage takers. 
š Article 5, paragraph 1 of the 1979 draft read: 


Each contracting State shall take such measures as may be necessary to establish its 
jurisdiction over. any of the offences set forth in article 1 


‘(a) that are committed in its territory or on board a ship or aircraft registered in that State, 
(b) when that State is to be compelled to do or abstain from doing anything, 

(c) that are committed by any.of its nationals, or 

- (d) when a hostage is a national of that State, if that State considers it appropriate. 


UN Doc. A/34/39, at 25 (1979). 
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subparagraph (b)) was placed after the principle of jurisdiction based on 
active nationality (originally subparagraph (c)); and (2) the active nationality 
principle was expanded so as to provide states with a claim to jurisdiction 
over stateless persons having their habitual residence in that state.*” 

While the active nationality principle is ‘now conspicuously mentioned 
before the principle of jurisdiction based on being the object of compulsion, 
this change does not mean that agreement was reached on an order of 
priority (although no delegation seems to have.objected to the possibility that 
the principle of territoriality might be ranked first).>® On the contrary, the 
delegate of Jordan observed in his final statement: 


[The] draft Convention struck a fair balance between the different 
interests of States and the legal, humanitarian and political 

_ considerations involved . . . although . . . it would have. made a 
greater contribution to the codification and progressive development of 
international law had it embodied provisions for a system of priority of 
jurisdiction and also for a system of priority in cases where a State 
received more than one request for extradition. His delegation’s 
suggestions in that regard had been withdrawn on the understanding 
that article 9 would meet some of its concerns.*® 


This brings us, finally, to the second policy pursued by Arab countries, the 
prohibition of the extradition of an alleged offender under certain 
circumstances. After the failure of the effort made by Algeria and Libya, 
among others, to introduce the element of “political motive” into Article 8,° 
during the third session of the Ad Hoc Committee, the delegate of Jordan 
submitted his proposal for an additional article, which read as follows: 


No Contracting State shall extradite an alleged offender if that State has 
substantial grounds for believing: 


, (a) that the request for extradition for an offence set forth in-article 1 


57 In its final form, Article 5 reads: 


l. Each State Party shall take such measures as may be necessary to establish its. 
jurisdiction over any of the offences set forth in article 1 which are committed? 


(a) in its territory or on board a ship or aircraft registered in that State; 

(b) by any of its nationals or, if that State considers it appropriate, by those stateless 
persons who have their habitual residence in its territory; 

(c) in order to compel that State to do or abstain from doing any act; or 

(d) with respect to a hostage who is a national of that State, if that State considers it 
appropriate. 


2. Each State Party shall likewise take such measures as may be necessary to establish its 
jurisdiction over the offences set forth in article | in cases where the alleged offender is 
present in its territory and it does not extradite him to any of the States mentioned in 
paragraph 1 of this article. 


3. This Convention does not exclude any criminal jurisdiction exercised in accordance 
with internal law. 


58 In establishing jurisdictional priorities, one would have to take into account the fact that 
states parties could get involved in legal conflicts as a result of the previous conclusion of 
extradition treaties with some, but not other, states parties entitled to exercise jurisdiction. 

5 UN Doc. A/C.6/34/SR.62, at 3. 

& UN Doc. A/33/39, at 50 and 51. 
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has been made for the purpose of prosecuting or punishing a person on 
account of his race, religion, nationality or political opinion; 


(b) that that person’s position may be prejudiced for any of these 
reasons; l 

(c) that the appropriate authorities of the State of which he is a 
national or, if he is a stateless person, the appropriate authorities of the 
State which he requests and which is willing to protect his rights, cannot 
communicate with him to protect his rights in the requesting State.“ 


On an earlier occasion, the Jordanian delegate had expressed concern that 
the Convention might become an instrument for “an international man 
hunt,” irrespective of the consideration that “the wrongdoers also had a 
right to human dignity.” In certain cases, “there was no real guarantee that 
such persons would even be tried, let alone fairly tried.”®* Subsequently, 
other Arab delegations made similar statements. 

Western delegations, this time supported by those of Eastern Europe, 
pointed to the novelty of introducing into the law of extradition a prohibitive 
element. Realizing, however, that the Arab delegations considered the 
Jordanian proposal a sine qua non for acceptance of the Convention as a 
whole, they approached it in a constructive spirit. As a result of the rejection 
of an order of jurisdictional priority, however, the original.proposal was 
subsequently supplemented by a second paragraph, which provided that the 
proposed article would prevail over existing extradition treaties. This posed 
a serious problem, in particular for the countries of Eastern Europe and 
their allies, who could not accept such an alleged restriction of their 
sovereignty. They also emphasized their opposition to the use of the term 
“political opinion” in the first paragraph.® Since the reasoning behind the 
Eastern European opposition is not directly related to the topic of the 
present article, suffice it to note that a compromise formula satisfying this 
group of countries was not found, and that in the end the Soviet Union and 
its allies insisted on a separate vote on the Jordanian proposal, incorporated- 

-in Article 9, on which they were completely isolated. 


. & UN Doc. A/AC.188/WG.II/CRP.9. 

€ UN Doc. A/32/39, at 27. 

The Syrian Arab Republic and the Libyan Arab Jamahiriya, speaking in the Sixth 
Committee on Oct. 10, 1979, respectively called the Jordanian proposal “vital as [a] guarantee of 
humanitarian spirit and fundamental rights,” and “needed for the sake of objectivity and 
justice.” See also statement by Iran, UN Doc. A/32/39, at 41. 

“1 The delegate of Cuba said that “his country could not accept the idea that the sovereign will 
of States, as expressed in bilateral treaties, was subject to modification by multilateral norms,” a 
point of view reflecting the Marxist approach to the sources of international law. UN Doc. 
A/C.6/34/SR.62, at 12. 

S On one occasion, the Soviet delegate said, without mentioning the words “political 
opinion,” that “especially” in the case of “extradition between States with different political . 
views . . . the basic principle that the taking of hostages was a criminally punishable act with- 
out exception whatsoever was violated, since hostage-taking was encouraged in cases where a - 
criminal disagreed with the policies of a certain Government.” /d. at 11. 

86 Article 9 was adopted in the Sixth Committee by a vote of 103 to 10 (Eastern Europe minus 
Romania, plus Cuba and Mongolia), with 4 abstentions (Botswana, Congo, Romania, and 


920 CO THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


The Western countries made a number of efforts to “soften” the wording 
of the Jordanian proposal. Thus, it was suggested that the word “may” be 
replaced by the word “will,” and that the opening phrase be replaced by 
wording similar to Article 5 of the European Convention on Terrorism: 
“Nothing in this Convention shall be interpreted as imposing an ‘obligation 
to extradite. . . .” Eventually, a compromise was achieved, after lengthy 
informal negotiations in which the Federal Republic of Germany, in 
particular, played a prominent role. The two main elements of the 
compromise were that (1) both the prohibitive “shall” in the first paragraph 
-and the second paragraph in its entirety would remain; and (2) both 
_paragraphs would be reworded so as to make clear that Article 9 does not 
introduce a general innovation into the law of extradition, but is restricted to 
the scope of the Convention and applies only to treaty relations among states 
parties to the Convention. In the end, Article 9 read: 


1. A request for the extradition of an alleged offender, pursuant to 
‘this Convention, shall not be granted if the requested State Party has 
substantial grounds for believing: 


(a) that the request for extradition for an offence set forth in article 1 
has been made for the purpose of prosecuting or punishing a person on 
account of his race, religion, nationality, ethnic origin or political 
opinion; or 


(b) that the person’s position may be prejudiced: 


(i) for any of the reasons mentioned in subparagraph (a) of this 
paragraph, or 

(ii) for the reason that communication with him by the appropriate 
authorities of the State entitled to exercise rights of protection cannot be 
effected. 


2. With respect to the offences as defined in this Convention, the 
provisions of all extradition treaties and arrangements. applicable 
between States Parties are modified as between States Parties to the 
extent that they are incompatible with this Convention. 


It is clear that Article 9 does not impair the obligation. to prosecute or 
extradite. To the extent that it would prevent extradition, the state party 
‘refusing extradition is under the. obligation | to prosecute the alleged 
offender itself. 

All these compromises made it possible in the end to maintain the 
definition of the offense of hostage taking in its most comprehensive form 
(Article 1), and to maintain the obligation aut dedere aut judicare without any 
exception (Article 8). Consequently, the New York package deal with regard 
to the position of national liberation movements was complete. 





Vietnam). Like Israel, which took no part in the vote, these countries did not insist on a vote on 
the Convention as a whole, which thereby enabled the others to adopt the Convention by 
consensus. 


, 
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THE MULTILATERAL SUPERVISION OF 
INTERNATIONAL TRADE: HAS THE TEXTILES 
EXPERIMENT WORKED? l 


By Gary H. Perlow* 


The largest industry in the United States, India, Austria, Pakistan, Hong 
Kong, South Korea, and Portugal, among others, is the textile and clothing 
industry.! And perhaps in no other sector of postwar trade, save agriculture, 
have such persistent cries for protection been raised. Trade in textiles has 
demanded and received special treatment from national and international 
authorities since the late 1950’s. It is against this backdrop that some of the 
more important developments in the international regulation of commercial 
activities have occurred. 

One such development, the creation of the Textiles Surveillance Body to 
supervise the implementation of the current international arrangement 
governing trade in textiles, forms the focus for this paper’s investigation into 
the effectiveness of the multilateral supervision of state behavior in textile 
trade. The establishment of this mechanism for multilateral oversight in 
1974 was not an inconsequential event. Its quality as a bellwether was 
perceived by one observer who regarded the concept of multilateral 
supervision of textile trade as perhaps one of “the most important 
contribution[s] to the development of international economic law.”* This 
article endeavors to investigate and analyze this specialized case of 
supervision, and to determine to what extent and why the “experiment” has 
failed or succeeded. The underlying presumption is that the lessons to be 
learned from the textile experience have applications reaching into other 
areas of international commercial relations, and perhaps beyond.* 


* Member of the New Yerk Bar. f 

The author wishes to express his appreciation to Professor Mr. P. VerLoren van Themaat and 
Professor Mr. P. van Dijk for reviewing and commenting upon the manuscript, and to the Dutch 
Ministry of Education and Science for its support. The paper is a modified part of a larger 
project, which will be published, on the effectiveness of supervision exercised by international 
economic organizations, being conducted by members of the Europa Institute, University of 
Utrecht, under the supervision of Professor Mr. P. van Dijk. The research for this article was 
completed in May 1980. 

1 Sarna, Safeguards Against Market Disruption —The Canadian View, 10 J. WorLD Trane L. 355, 
366 (1976). Before embarking on a discussion of textiles, it is helpful to bear in mind that it is a 
complex sector of trade and production. There are many constantly changing production 
processes and stages of production, such as fibers, yarns, fabrics, finishing, and knitting. 
Henceforth, the term “textiles” will encompass the great variety of end products, including 
clothing, unless the context indicates otherwise. 

2 Sutton, Equality and Discrimination in International Economic Law (VI): Trends in the Regulation of 
International Trade in Textiles, 31 Y.B. WorLD Arr. 190, 209 (1977). 

3 On the precedential value of aspects of the international regulation of textiles trade, see G. 
CURZON, MULTILATERALCOMMERCIAL DIPLOMACY: THE GENERAL AGREEMENT ON TARIFFS AND 
TRADE AND ITS IMPACT ON NATIONAL COMMERCIAL POLICIES AND TECHNIQUES 258 (1965); K. 
Dam, THE GATT Law AND INTERNATIONAL ECONOMIC ORGANIZATION 313-14 (1970); G. 
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I. THE SPECIAL NATURE OF TEXTILE TRADE REGULATION 


The 1950’s and 1960's 


Textile manufacturing has traditionally been regarded as a “take-off” 
industry, that is, a labor-intensive industry common to the first stage of 
industrialization.* It has been particularly important in recent decades for 
labor-abundant less-developed countries (LDC’s) seeking to build their 
export potential and improve their balance-of-payments position, both 
necessary for further development. Industrialized countries, though, have 
found the transition to more competitive, capital-intensive activities, in keep- 
ing with the shifting of comparative economic advantage, a difficult task. 

With the increasingly rapid industrialization of Japan and several LDC’s in 
the 1950’s and 1960’s, resistance grew in industrialized countries to the 
general postwar trend of trade liberalization, insofar as textiles were 
concerned. The United States and the United Kingdom, with the most open 
textile markets in the West, were the first to feel the squeeze from the 
remarkably resurgent Japanese industry.® Its powerful U.S. counterpart 
began applying pressure for protection against Japanese cotton textiles in 
1954. The options then open to the U.S. Government, however, were 
limited. Legal remedies under the General Agreement on Tariffs and Trade 
(GATT),§ especially under the waiver clause, Article XXV, and the import 
safeguard clause, Article XIX, were considered unsatisfactory for political 


PATTERSON, DISCRIMINATION IN INTERNATIONAL TRADE: THE Po.icy Issues 1945-1965, at 
320-21 (1966); cf. A. SHonFizLp, G. Curzon, V. Curzon, T. WARLEY, & G. Ray, INTERNATIONAL 
Economic RELATIONS OF THE WESTERN WorLD 1959-1971, Vox. 1: POLITICS AND TRADE 
274-78 (1976) [hereinafter cited as SHONFIELD & Curzon]; Balassa, The ‘New Protectionism’ and 
the International Economy, 12 J. WorLD Trane L. 409, 421-22, 426 (1978); Bardan, The Cotton 
Textile Agreement 1962-1972, 7 id. at 8, 34-35 (1973); Taake & Weiss, The World Textile 
Arrangement: The Exporter’s Viewpoint, 8 id. at 624, 651 (1974); Tumlir, A Revised Safeguard Clause 
for GATT?, 7 id. at 404, 408 (1973). Although there has been occasional talk of a world steel 
agreement, a multilateral and separate approach to trade control in individual sectors of 
industrial products has not spread beyond textiles. 

4 See M. Smith, Voluntary Export Quotas and U.S. Trade Policy-—A New Nontariff Barrier, 5 L. & 
Por'y Int’: Bus. 10, 12 n.8 (1973); see generally W. Rostow, POLITICS AND THE STAGES OF 
GrowrTH 98—100 (1971). 

> Textiles were in the forefront of a broad expansion of Japanese exports in the 1950's. 
Japan’s industrial exports grew 600% between 1949 and 1959, from $533 million to $3,413 
million. K. Dam, supra note 3, at 297. The U.S. industry was also troubled by changing patterns 
of consumption, development of the textiles industry in Latin America—long a market for U.S. 
exports—and imports of increasingly competitive man-made fibers. U.S. INT'L TRADE COMM’N, 
USITC Pus. No. 850, THE HISTORY AND CURRENT STATUS OF THE MULTIFIBER ARRANGEMENT | 
(1978) [hereinafter cited as USITC Report]. 

5 General Agreementon Tariffs and Trade, signed Oct. 30, 1947, entered into force Jan. 1, 1948, 
TIAS No. 1700, 55 UNTS 194 (hereinafter cited as GATT]. Complete text in force as of March 
1, 1969, is reprinted in 4 GENERAL AGREEMENT ON TARIFFS AND TRADE, Basic INSTRUMENTS AND 
SeLecreD Documents 1—76 (1969) [hereinafter cited as GATT, BISD]. The GATT, which is 
the principal international legal instrument governing international trade, is comprehensively 
examined in J. Jackson, WoRLD TRADE AND THE Law or GATT (1969). 
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and economic reasons.’ Extralegal import quotas were ruled out for the 
adverse effect they would have had on U.S.-Japanese political relations and 
the standing of the United States within the GATT. The solution eventually 
sought, and with which the Japanese complied in 1957, was the imposition of 
export restraints by the Japanese authorities themselves.’ This resort to a 
voluntary export restraint (VER) amounted to the reintroduction of a 
protectionist device, dating from the 1930’s, that was to have wide use in the 
coming decades as a restraint on a variety of products exported from Japan 
and the developing world.® 

Transshipment and burgeoning cotton textile exports from other, 
developing producers soon defeated the purpose of the U.S.-Japanese 
VER’s.”® After a similar attempt to restrain Hong Kong’s exports failed, the 


7 The United States had recently resorted to a GATT Article XXV waiver with respect to 
agricultural products and did not regard it an opportune time to approach the GATT 
contracting parties with a request for another (protectionist) waiver. Article XIX, permitting 
global nondiscriminatory trade restraints when domestic import-competing industries are 
seriously injured by fair import competition, was deemed too blunt an instrument involving 
potentially costly repercussions. SHONFIELD & CURZON, supra note 3, at 258. For an analysis of 
GATT Article XIX and its shortcomings, see Tumlir, supra note 3. 

8 Japan agreed to limit its exports to the United States of cotton textiles and manufactures to 
235 million square yards per year for the 5-year period 1957—1961. This ceiling was adjusted 
during the period owing to changed conditions, with the result that the ceiling in 1961 was 5 
percent higher than in 1957, USITC Report, supra note 5, at 2 & n.2. 

3 The four U.S.-Japanese voluntary restraint agreements of the depression years set the 
pattern of pressure by strong import-competing industries for action by their governments, 
which, in turn, pressure the exporting countries’ governments (or even industries) into 
“voluntarily” restraining imports. The term is something of a misnomer as the thinly veiled 
threat of harsher, unilateral action underlies most negotiations for such restraints. 

10 The following chart reveals that other exporting countries were able to profit in the U.S. 
market at Japan's expense, resulting in a redistribution of U.S, suppliers: 


_U.S. IMPORTS OF COTTON TEXTILES, 1958—1960 
(in millions of equivalent square yards) 


Source 1958 1959 1960 
Japan 309.2 301.5 : _ 273.3 
Hong Kong 67.9 206.3 289.7 
South Korea 4.8 8.3 K 13.9 
India 3.2 28.1 52.7 
France 3.1 14.7 38.0 
Spain 1.2 10.1 61.2 
Portugal LI 4.2 65.6 
Egypt 0.9 2.0 54.9 
Pakistan 0.4 8.6 16.1 


Taiwan 0.2 11.1 23.0 


Source: USITC Report, supra note 5, at 4. 


The value of Hong Kong's exports to the United States increased from $5.8 million in 1956 to 
$17.4 million in 1957 and $54.8 million in 1958. SHONFIELD & Curzon, supra note 3, at 259. This 
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United States initiated the movement to “multilateralize” and legalize VER’s 
within the framework of an international textiles arrangement. The 
Europeans, for their part, were interested in finding a legal justification for 
the continuation of their quantitative restrictions on Japanese imports." 
Meanwhile, Japan foresaw the mounting threat to its exports and recognized. 
the need to cooperate with the Europeans and Americans. In fact, Japan had 
preferred VER’s over restraints under GATT Article XIX for several 
reasons, not the least of which was the additional measure of flexibility and 
control they offered the exporter in determining export ceilings.” 

This three-way consensus lent impetus to the formation of a GATT 
working party in 1959 to study the new phenomenon of “market disruption,” 
which was claimed by its alleged victims to be caused by large increases in 
imports of low-priced cotton textiles. The following year the working party 
recommended to the GATT contracting parties that (1) the problem of 
“market disruption” be formally recognized, (2) a multilateral approach to 
the problem be favored when bilateral means are unsatisfactory, (3) “orderly 
expansion” of trade rather than trade restriction be the goal of any 
procedural arrangements, and (4) existing GATT rights and obligations be 
left unaffected."* The issue of the adequacy of the existing GATT 
machinery, and particularly Article XIX, to handle market disruption was 
passed over obliquely; instead, the working party stated that there were 
“political and psychological” aspects to the problem that justified the 
expectation that without more attractive rules, countries maintaining 
non-GATT restraints would not be enticed back into the legal fold.” 


period marked the beginning of a remarkable growth in LDC textile exports, particularly from 
Far Eastern producers, that was to continue throughout the 1960's. Taiwan, for instance, saw 
the value of its textile exports rise from $21.3 million in 1960 to $203.5 million in 1968 and $479 
million in 1970. M. Smith, supra note 4, at 24 n.60. 

! The Europeans, like the Americans, had been worried by the threat posed by the Japanese, 
but, unlike the Americans, they at first justified trade restrictions under the “escape clauses” of 
the GATT. Article XXXV, which permits nonapplication of the GATT rules to new members, 
was invoked by Britain and France (and a host of LDC’s) when Japan acceded to the GATT in 
1955. Almost all of those European countries not relying on Article XXXV applied 
discriminatory quotas on the basis of the Article XII escape clause concerning balance-of- 
payments difficulties. The United States thus remained the most open market before and after 
Japanese accession. By 1958, with the lifting of exchange control in Europe, Japanese exports 
increased to those countries relinquishing protection under Article XII. By 1964 most 
developed countries’ invocations of Article XXXV had come to-an end. It is against this 
liberalizing trend that the Europeans sought to exempt textiles. 

“The Japanese Government and textile industry did not always embrace VER’s. 
Considerable resistance was encountered when the United States attempted to cover Japanese 
exports of synthetic fibers, wool, and blends with VER’s in the late 1960's. Prodded by its 
domestic industry, the Japanese Government for the first time expressed a preference for 
restraints imposed under GATT Article XIX. Negotiations proceeded throughout 1969 and 
1970. VER’s were finally accepted in late 1971. This episode apparently did not represent a 
reversal of Japanese policy. 

18 GATT, BISD, supra note 6, 9th Supp. 107 (1961). 

“Id. at 106. In so doing, the working party lent credence to the psycho-political 
considerations proffered as particular to cotton textiles: 
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Thereupon, the GATT contracting parties agreed to recognize the 
phenomenon and established the working party as a permanent committee 
to continue to study the problem and “suggest multilaterally acceptable 
solutions.” 

A framework for the control, or management, of cotton textile trade took 
shape at U.S. insistence in mid-196]. An international arrangement was 
proposed that would permit the selective restriction of trade with countries 
whose exports were causing or threatening market disruption, while at the 
same time allowing for an “orderly development” of trade.'® A large 
exception was thus sought to the GATT’s most-favored-nation rule.” In 
return, exporting countries were to be entitled not to have import levels cut 
back below a base level determined by the level of imports within a specified 
reference period and, if the trade restraints lasted longer than 1 year, toa 
minimum annual growth rate. 

The ensuing multilateral discussions, primarily within the Jabi cf the 
GATT, resulted in the so-called Short Term Agreement (STA), which ran 





d 


the psychological impact of imports, though intangible, must be given due recognition. In 
any given market, a relatively small percentage of an imported item priced well below the 
domestic price has a major effect in upsetting the price structure and the normal 
competitive relationships. Moreover, the amount of imports at any specified time is less 
important psychologically than the potential amount of imports at some later time. Unless 
later possibilities can be defined, decisions with regard to investment or plant expansion are 
made more difficult. 


U.S. DEP’T OF COMMERCE, BUSINESS AND DEFENSE SERVICES ADM’N, TEXTILE OUTLOOK FOR THE 
Sixties 50 (1969), quoted in Bardan, supra note 3, at 28. 

* GATT, BISD, supra nete 6, 9th Supp. 26-28 (1961). The contracting parties agreed 
that a situation of “market disruption” generally contained the following elements: 


(i) a sharp and substantial increase or potential increase of imports of particular products 
from particular sources; 


(ii) these products are offered at prices which are substantially below those prevailing for 
similar goods of comparable quality in the market of the importing country; 


(iii) there is serious damage to domestic producers or threat thereof; 


(iv) the price differentials referred to in paragraph (ii) above do not arise from govern- 
ment intervention in’ the fixing or formation of prices or from dumping practices. 


In some situations other elements are also present and the enumeration above is not, 
therefore, intended as an exhaustive definition of market disruption. 


Id. at 26. In other words, as Kenneth Dam has observed, this meant that there was not a 
difference in substance, but a difference in degree “between the conditions that [give] rise to an 
ordinary increase in international trade and those that [give] rise to the economic impact 
associated with the concept of ‘market disruption.’ ” K. Dam, supra note 3, at 299. The economic 
principle of comparative advantage was thus being challenged. Ibid. 

1€ See generally USITC Report, supra note 5, at 6-8. Dam notes that the adjective’ ‘orderly” was 
becoming as important in the lexicon of i importing countries as “disruptive.” K. Dam, supra note 
3, at 300. 

11 GATT, supra note 6, Art. 1. 

18 General Agreement on Tariffs and Trade, Arrangements Regarding International Trade 
in Cotton Textiles, July 21, 1961, 12 UST 1675, TIAS No. 4884 [hereinafter cited as STA]: 
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from October 1961 through September 1962. It was succeeded by the Long 
Term Arrangement (LTA), which ran with several extensions up to 1974. 
The LTA was followed by the Multi-Fibre Arrangement (MFA),”° in effect as 
of this writing. 

For the first time, a sector of trade was partially removed from the GATT 
regulatory structure and placed within its own special framework,” though 
it was clearly intended to be temporary. Had the LTA worked as 
optimistically expected, industrial conversion and rationalization in the 
developed countries would have been undertaken” and completed within 
the arrangement’s initial 5-year term. Cotton textile trade restraints would 


2 Long Term Arrangements Regarding International Trade in Cotton Textiles, Feb. 9, 
- 1962, 13 UST 2673, TIAS No. 5240, extended by Protocols of May 1, 1967, 18 UST 1337, TIAS 
No. 6289, and June 15, 1970, 21 UST 1971, TIAS No. 6940, reprinted in GATT, BISD, supra 
note 6, 11th Supp. 25 (1962) [hereinafter cited as LTA]. The membership consisted of Group I 
(net importing) countries: Australia, Austria, Belgium, Canada, Denmark, Finland, France, 
West Germany, Italy, Luxembourg, the Netherlands, Norway, Sweden, the United Kingdom, 
and the United States; and Group II (net exporting) countries: Colombia, Greece, Hong Kong, 
India, Israel, Jamaica, Mexico, Pakistan, Portugal, the Republic of China, the Republic of 
Korea, Spain, Turkey, and the United Arab Republic. Poland and Japan, also members, were 
not categorized. 

2 Arrangement Regarding International Trade in Textiles, done Dec. 20, 1973, 25 UST 1001, 
TIAS No. 7840, extended by Protocol of Feb 1, 1978, reprinted in GATT, BISD, supra note 6, 21st 
Supp. 3 (1975) [hereinafter cited as MFA]. As of November 1979, the Protocol extending the 
MFA had been accepted by 48 parties, representing a net increase of 17 members over the LTA. 
See note 19 supra. The new members weré Bangladesh, Bolivia, Brazil, the Dominican Republic, 
EI Salvador, Ghana, Guatemala, Haiti, Hungary, Ireland, Indonesia, Macao, Malaysia, Peru, 
the Philippines, Romania, Singapore, Sri Lanka, Switzerland, Thailand, Trinidad and Tobago, 
Uruguay, and Yugoslavia. The following members of the MFA, during its first term, had not 
accepted the Protocol as of November 1979: Australia, Greece, Norway, Portugal, Spain, and 
Taiwan. GATT Doc. COM.TEX/SB/519, para. 3 (1979) [GATT documents of the MFA’s 
Textiles Surveillance Body will hereinafter be cited COM.TEX/SB/; and GATT documents of , 
the MFA’s Textiles Committee will be cited COM.TEX/]. 

21 To be sure, Article 1 of the LTA stated that the measures to be taken under the LTA would 
not affect the participating countries’ rights and obligations under the GATT. However, the 
LTA conflicted to such a degree with the GATT that it amounted to a special exception and 
derogation, rather than a complementary adjunct. The LTA was not an “autonomous” system 
of regulation, though: there were substantive and institutional connections with the GATT 
organization. 

22 Though not expressly obligated, importing countries were supposed to have used the 
period of relief provided by the arrangements to facilitate the adjustment of their inefficient 
cotton textile industries: “the participating countries are of the opinion that it may be desirable 
to apply, during the next few years, special practical measures of international cooperation which 
will assist in any adjustment that may be required by changes in the pattern of world trade in cotten 


textiles . . .” (emphasis added). LTA, supra note 19, Art. 1. This led one writer to hail the LTA 
as 
a revolutionary step, for never before had. . . . theattempt . . . been made to deal by an 
agreed overall plari with the expansion of new industries in one part of the world and the 
contraction of the same industries in another part. . . . It is implicitly agreed that factors 


of production have to be withdrawn from industries which have lost their absolute or 
comparative advantage and that a reallocation of resources has to take place the world over 
for a better exploitation of world resources. This is almost an economist’s dream. 


G. Curzon, supra note 3, at 256-57. 
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then have been nee Needless to say, this was not the: case, and LDC 
discontent grew.” 

It is difficult to conjecture how cotton textile trade might have developed 
had there been no LTA. There is reason to believe, though, that despite the 
increased numbers of restraints introduced during the currency of the LTA, 
world trade, including the less-developed countries’ share, would not have 
expanded as fast as it did absent the agreement.” 

In two important respects the LTA was a failure. Firstly, the elimination of 
restraints already in force at the inception of the LTA was not entirely 
accomplished in accordance with Article 2(1)’s call “to relax those restrictions 
progressively each year with a view to their elimination as soon as possible.”?® 
Secondly, the LTA failed to erect a supervisory structure to oversee its 
implementation and, generally, to safeguard the integrity of the rules. The 
embryonic form of multilateral control provided in Article 8(b)—“[a]ny case 
of divergence of view between the participating countries as to the 
interpretation or application of this Arrangement may be referred to the 
[Cotton Textiles] Committee for discussion” —was inadequate. Consulta- 
tions proved a time-consuming and inconclusive way of contesting the 
unilateral interpretations of an import-restricting country; as long as the 
matter remained in dispute, the questioned unilateral restraints were 
maintained.” 

With, the dramatic advent of new technology in man-made fiber 
production in the 1960's, rayon, nylon, and polyester became, for the first 


23 In 1962, for example, the United States negotiated bilateral restraint agreements under 
Article 4 of the LTA with 17 principal suppliers after having unilaterally imposed restraints 
under Article 3; by 1972, the United States had bilateral agreements with 30 exporting 
countries. The United Kingdom restricted imports unilaterally and bilaterally throughout the 
course of the LTA without permitting the entire annual growth rate stipulated in the 
Arrangement. See GATT, BISD, supra note 6, 11th Supp. 40 (1963). The EEC, entering the 
LTA with a more protected market than either the United States or the United Kingdom, 
succeeded in expanding access to its markets, but in conjunction with the negotiation of bilateral 
restraint agreements. “Dirigisme” became entrenched as the approach to the problems of textile 
trade. 

*4 LDC export potential was restricted in many areas rather than gradually liberalized. Yet 
LDC exports did increase as a whole from $1,250 million in 1960 to $3,850 million in 1970, 
although over 70 percent of the decade’s export expansion was accounted for by developed 
countries. See generally D. ROBERTSON, FAIL SAFE SYSTEMS FOR TRADE LIBERALISATION 32—33 
(Trade Policy Research Centre, Thames Essay No. 12, 1977). LDC production increased at a 
faster clip, but developed countries’ increased output was greater in value terms. Developed 
countries’ imports increased by $3,860 million during the 1960's: cotton yarn imports doubled 
and cotton cloth increased by 50 percent. Three-quarters of the increased imports, however, 
originated in other developed countries. 

35 See Bardan, supra note 3, at 25-26. 

2 This failure has been ascribed to loose drafting (e.g., no specified time limits) and to the lack 
of a supervisory mechanism for determining just which preexisting restrictions had to be 
eliminated. See Sutton, supra note 2, at 194. 

27 To be sure, interpretative activity under the LTA was not wholly unilateral in character. 
The Cotton Textiles Committee did engage in indirect interpretation of LTA standards and 
procedures by means of its formal conclusions. See, e.g., GATT, BISD, supra note 6, 12th Supp. 
66, 70-72 (1964). 
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time, real substitutes for cotton in fabrics and clothing. Far Eastern 
producers moved aggressively into the new sector, in large measure because 
their access to cotton textile markets was restricted. LDC sales of man-made 
yarns and fabrics increased twentyfold between 1967 and 1973, with 
Taiwan, South Korea, and Hong Kong accounting for. 40, 23, and 13 
percent, respectively, of LDC exports in the latter year.” As with cotton 
textiles a decade earlier, the United States was the first to feel the pinch of 
the booming exports.” Expansion of U.S. imports by 50 percent in both 1970 
and 1971 triggered a wave of protectionist alarm despite the relatively small 
share (10 percent) man-made textile imports occupied in the U.S. market.*° 

When the United States began negotiating VER’s with Japan and other 
Asian producers in 1971—which recalled the 1957 cotton textile VER that 
foreran the STA and the LTA—a new, more comprehensive arrangement ' 
seemed in the offing. These VER’s, meanwhile, succeeded in raising 
European fears of trade diversion.*! Concurrently, general dissatisfaction 
with the inadequacy of the LTA grew to the point where major change 
became inevitable. The historical pattern had been repeated. 


The Multi-Fibre Arrangement 


‘Despite initial opposition among LDC’s to a more comprehensive 
arrangement, intensive preparatory work on a new multilateral agreement 
began in 1972 under the auspices of the GATT. Three rounds of 
negotiation in 1973 yielded the Multi-Fibre Arrangement* covering cotton, 
man-made. textiles, and wool.’ It went into effect on January 1, 1974. 

The fundamental balance (or conflict, if you will) of interests that had been 
expressed in the Preamble of the LTA was carried forward into the 
operative body of the MFA: 


The basic objectives shall be to achieve the expansion of trade, the 
reduction of barriers to such trade and the progressive liberalization of 
world trade in textile products, while at the same time ensuring the 
orderly and equitable development of this trade and avoidance of 


28 Even so, LDC’s accounted for only 6% of world trade in man-made yarns and fabrics. 
OVERSEAS DEVELOPMENT INSTITUTE, THE TEXTILE TRADE, DEVELOPING COUNTRIES AND THE 
MULTI-FIBRE AGREEMENTS 2 (1976). 

2 U.S. imports of man-made textiles increased from 31 million lbs. in 1960 to 329 million lbs. 
in 1970. USITC Report, supra note 5, at 12. 

3 D, ROBERTSON, supra note 24, at 36. 31 See id. at 37. 

32 See note 20 supra. The successful outcome of the negotiations has been attributed to several 
factors. Developing countries came to realize that a new agreement taking better account of 
their interests would be preferable to the likelihood of uncontrolled protectionism absent an 
agreement. Their dissatisfaction with the LTA, along with that of the industrialized importing 
countries, provided the impetus to seek a compromise solution. Negotiating momentum was 
maintained by (1) limiting the talks to one sector of trade to be subjected to control for a finite 
period of time, (2) including only those countries in the talks with an interest in textile trade, and 
(3) using the GATT Secretariat effectively as an necniediaty. ponj: Taake & Weiss, supra note . 
3, at 650-52, 

33 Wool was included because the U.S. Government wished to preserve what was left of a weak 
and small domestic industry. 
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disruptive effects in individual markets and on individual lines of 
production in both importing and exporting countries.’ 


The substantive means for achieving these ends are found for the most part 
in the MFA’s central provisions: Articles 2, 3, and 4 and Annexes A and B. 

Article 2 deals with the elimination or legalization of textile trade 
restraints already in force at the inception of the MFA. Simply put, those 
preexisting restrictions, once notified, had to be either justified under the 
provisions of the GATT or conformed to the MFA within 1 year of the 
latter’s entry into force.* Otherwise, they had to be terminated.** Special 
programs designed to gradually eliminate preexisting unilateral quantita- 
tive restrictions were also possible.” Only the European Economic . 
Community (EEC) chose to make use of such “phase-out” programs. 

In keeping with Article 3, an importing country that believes it is suffering 
market disruption®® must first request consultations with the country whose 
exports are allegedly disruptive. If no mutual understanding or agreement 
on restraint measures is reached within 60 days from the date consultations 
were requested, the importing country may impose restraints unilaterally.*® 
However, in “highly unusual and critical circumstances” when imports, if 
continued during the 60- -day consultation period, would cause serious 
market disruption resulting in damage difficult to repair, the importing 
country may restrain trade prior to consultations.® All Article 3 
restraints— whether unilateral, bilateral, or “emergency” —are supposed to 
be temporary, not exceeding 1 year; extensions for additional periods are 
possible, however, and easily obtained.** 


34 MFA, Art. 1(2). : 35 Id., Art. 2(2) and (3) 

36 Thid. 37 MFA, Art. 2(2)(i). 

The MFA refined and elaborated the LTA’s description of “market disruption.” 
Nevertheless it remained an ill-defined, suppositive concept: 


The determination of a situation of “market disruption” . . . shall be based on the 
existence of a serious damage to domestic producers or actual threat thereof. Such damage 
must demonstrably be caused by [the following two factors, which generally appear in 
combination: a sharp and substantial rise in volume from particular sources, and prices, 
which are substantially below prevailing market prices]. . . . The existence of damage 
shall be determined on the basis of an examination of the appropriate factors having a 
bearing on the evolution of the stage of the industry in question such as: turnover, market 
share, profits, export performance, employment, volume of disruptive and other imports, 
production, utilization of capacity, productivity and investments. No one or several of these 
factors can necessarily give decisive guidance. 


MFA, Annex A. See also note 163 infra and the accompanying text. 

* MFA, Art. 3(5)(i). During the first 4-year term of the MFA, 21 unilateral restraints were 
notified under this provision. Consultations yielded 35 Article 3(4) bilateral agreements, and 
thus avoided unilateral measures. COM.TEX/SB/196, para. 63 (1976); COM.TEX/SB/365, 
para. 7 (1978). During the first 23 months of the renewed MFA in 1978 and 1979, only 4 Article 
5(4) agreements and 4 unilateral restraints were notified. COM. TEX/SB/365, para. 51 (1978); 
COM.TEX/SB/519, para. 8 (1979). 

4 MFA, Art. 3(6). Nine restraints had been adopted under this “emergency” provision during 
the first 4 years of the MFA. COM.TEX/SB/196, para. 63 (1976); COM.TEX/SB/365, para. 7 
(1978). The subsequent 23 montis have seen but one “emergency” restraint. COM. TEX/SB/ 
519, para. 8 (1979). ; ; 

u MFA, Art. 3(8). 
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Annex B sets the minimum standards of liberality with which all new 
restraints must comply. In a rather long-winded formulation, a 12-month 
reference period is indicated for determining the level of imports below 
which disruptive imports cannot be restrained.” If restraints last longer than 
1 year, the level of imports must be raised 6 percent annually. Other 
flexibility requirements, such as carryover, carryforward, and swing, are 
provided.** Through their judicious use, the volume of imports in any given 
year can be adjusted by the exporting country and even increased beyond a 
specified ceiling. 

VER’s and other types of bilateral agreements are sanctioned under 
Article 4, provided that “on overall terms, including base levels and growth 
rates,” they are more liberal than Article 3 restraints. Market disruption, or 
the threat thereof, is not a prerequisite as it is in Article 3: Article 4(2) 
permits agreements that merely seek “to eliminate real risks: of market 
disruption.” As will be subsequently discussed, these bloodless standards 
have posed the greatest textual danger to the broad liberality objectives of 
. the MFA. 

` The.remaining provisions of the MFA reflect the various interests that 
went into making the compromise. Article 6, for instance, was intended to 
secure special and differential treatment for LDC’s, new entrants to markets 
(particularly Malaysia and the Philippines), small suppliers, and cotton 


“2 MFA, Ann. B, para. 1. 

43 Two exceptions are recognized. A'lower positive growth rate is permitted if (1) the 6% 
growth rate would cause a recurrence of market disruption, or (2) the 6% growth rate would 
damage the “minimum viable production” of those countries having “small markets, an 
exceptionally high level of imports and a correspondingly low level of domestic production.” 
MFA, Ann. B, para. 2. The latter “MVP” exception has been unsuccessfully claimed by some 
countries to be a principle of general application. See generally notes 99 and 152 infra. 

“ “Carryover” entails allocating an unused portion of the previous year’s quota to the present 
year, and “carryforward” a portion of next year’s quota to the present year with, of course, an 
equivalent decrease in next year’s quota. “Swing,” on the other hand, does not operate to 
increase the current year’s aggregate quota. It allows the exporting country to reallocate a 
portion of the quota from one product group under restraint to another, whether or not there 
are 2 or more agreements covering multiple products. For the relevant minimum limits, see 
MFA, Ann. B, para. 5. 

45 MFA, Art. 4(3). To date, Article 4 agreements have proven more popular than restrictions 
imposed under Article 3. See notes 103 and 104 infra and the accompanying text. Seventy-one 
new agreements were notified during the first 4 years of the MFA, and seventy-nine during the 
first 23 months of the MFA’s extension. COM.TEX/SB/196, para. 88 (1976); COM. TEX/SB/ 
365, paras. 29 and 58 (1978); COM.TEX/SB/519, para. 26 (1979). 

Originally, there had been some concern that if market disruption, or a threat of it, could 
not be demonstrated for the purpose of imposing an Article 3 restraint, and if the exporting 
country proved an unwilling partner in Article 4 discussions, then the importing country would 
have no recourse to a (legal) restraint. It has been claimed that many net importing countries 
accepted the MFA on the tacit understanding that net exporting countries would be willing to 
negotiate restraint agreements under Article 4. See Sutton, supra note 2, at 206. Since the text 
masks real conflicting intentions, Sutton argues that interpretations of Article 4 cannot be 
strictly legal, but also should heed the “basic yet unwritten conditions of each group.” Id. at 207. 
The frequent use of “consultation” clauses in bilateral agreements has since alleviated much of 
the concern. See note 110 infra. On the whole, importing countries have had relatively little 
difficulty obtaining protection under Article 4. - 
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suppliers (India, Pakistan, and Egypt); while special treatment for new 
entrants was not to “cause undue prejudice to the interests of established 
suppliers” (Hong Kong). The “minimum viable production” countries 
(primarily the Nordic countries) received recognition oftheir interests in 
Article 1(2). All importing countries’ interest in avoiding transshipment and 
circumvention is reflected in Article 8, while exporting countries’ interest in 
promoting industrial adjustment in importing countries receives explicit 
mention.“ All in all, by tying so many interests together, the MFA began its 
life with a consensus sufficiently broad to render its implementation 
satisfactory and most of its goals achievable, but also sufficiently unreliable to 
cast doubt on its ability to withstand certain looming difficulties.*® 


II. THe MULTILATERAL SUPERVISION OF THE LAW 


The Supervisory Organs 


The plenary Textiles Committee (TC) and the eight-man Textiles 
Surveillance Body (TSB) constitute the novel supervisory structure 
established by the MFA. The TSB, in particular, represented at its inception 
a unique and innovative development in international commercial relations. 
Unlike GATT panels temporarily created for the specific purpose of dispute 
resolution, the TSB was designed to be an independent standing body 
capable of meeting often and regularly with broad and automatic powers of 
supervision. Though not a judicial body with the authority to promulgate 
binding opinions, the TSB nevertheless represented a modest, though 
important, step forward from'a purely nonjudicial form of supervision of 
commercial relations. 

The Textiles Committee, a conventional body consisting of all the 
signatories of the MFA, traces its origins back to the time of the Short Term 
Agreement and the creation of the Provisional Cotton Textile Committee. 
Then, as now, the committee was charged with collecting data for studies 
aiming towards long-term sectoral solutions. Its tasks have since been 
broadened, although its identification with the GATT structure has been 
retained. The GATT Director-General has always been its appointed 
chairman. 

The TSB consists of a nongovernmental chairman and eight governmen- 
tal members appointed on a basis “determined by the Textiles Committee so 
as to ensure its efficient operation.”*® An informal basis has developed. The 


1 Adjustment was not made obligatory: “actions taken under this Arrangement should be 
accompanied by the pursuit of economic and social policies . . . required by changes in the 
pattern of trade in textiles and in the comparative advantage of participating countries. . . .” 
MFA, Art. 1(4). 

48 Some observers were able to predict future problem areas.on the basis of shortcomings in 
consensus: “it is relatively easy to foresee that the establishment of the Textiles Surveillance 
Body will lead to considerable difficulties because during the negotiations only an accord on 
partial aspects but not,-for instance, on the budget or personnel policy was achieved.” Taake & 
Weiss, supra note 3, at 653. Neither of these issues led to problems in and of themselves, but as 
things have developed they were good indicators of the bumpy road ahead. 

4° MFA, Art. 11(1). 
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United States, the EEC, and Japan have de facto permanent seats. There also 
appears to be a cotton exporters’ seat (India, Pakistan, Egypt), a Latin 
American seat, and a Far Eastern seat. In practice, selections are made 
annually by the Textiles Committee following consultations among 
delegations and the secretariat serving textiles.°° There have been some 
grumblings over the years about underrepresentation,*' but given the 
efforts made to balance various interests while maintaining the small size and 
workability of the body, most MFA members have regarded the annual 
compositions as satisfactory political compromises. In no-case has the TSB’s 
authority or integrity been directly challenged on that ground.” 
Impartiality of TSB members is a curious thing. With the exception of the 
independent chairman, TSB members, like GATT panelists, are also their 
countries’ representatives, who in the Textiles Committee and other forums 
champion their governments’ policies and views. Yet within the TSB they 
must perform duties requiring objectivity in spirit and fact. To an 
appreciable degree, they have done so. Past experience reveals an absence | 
of bloc voting and posturing, few surprises in individual cases, and a natural 


5° Letter from Ambassador P. Wurth, Chairman of the TSB, Aug. 3, 1979. The TSB is served 
by a small staff linked with the GATT Secretariat. In fact, the TSB is financed from the GATT’s 
resources and is housed on GATT premises. 

51 See, e.g., COM.TEX/2, paras. 29’and 30 and Annex (1974) (dissatisfaction expressed by 
Hungary, Poland, and the EEC); COM.TEX/8, paras. 44, 57, and 58 (1977) (Canada, 
Yugoslavia, and Hong Kong). Some delegations have expressed regret at the permanency of 
some seats and the inadequacy of rotation, but nothing has ever come of suggestions for TSB 
enlargement. The small size facilitates frequent meetings and close working relationships. Cf. 
Taake & Weiss, supra note 3, at 652. The permanency of the 3 seats, however, does carry 
advantages not enjoyed by delegations sharing rotating seats. The accumulation of expertise is 
one. 

52 It has been threatened, as when the Polish representative remarked “that it would be 
understandable if his Government was to look at some of the TSB’s recommendations with 
hesitance due to the absence of representation thereon by a Socialist country.” COM.TEX/5, 
para. 53 (1975). The EEC, initially suspicious of the authority it believed the MFA conferred on 
the TSB, sought to “stack” TSB meetings with its people. See COM.TEX/SB/1, para. 5 n.1 
(1974). The attempt to have all EEC member states attend meetings as “experts” when so 
warranted met with unanimous opposition. Instead, it was agreed that the EEC representative 
could be assisted by observers from its member states affected by a matter, who would not be 
official participants and thus not take part in TSB discussions. In time, as EEC apprehension 
waned, observers were no longer used. 

It should be noted that TSB members are typically backed up by alternates, often from 
another country, who attend meetings with all the obligations and rights of participation in the 
event a TSB member is absent. See COM.TEX/SB/196, para. 11 (1976). 

53 But of. Jackson, Governmental Disputes in International Trade Relations: A Proposal in the Context 
of GATT, 13 J. WorLo Trane L. 1 (1979), where the author argues that the similar dual role of 
the GATT panelist “makes it difficult if not impossible for him to view his actions in such a panel 
as insulated from the influences of his government’s foreign economic policy, and consequently 
the relationship of that government to other countries in the world, including the disputing 
parties.” Id. at6. To the extent that GATT panelists are handpicked for each dispute, while TSB 
members consider all matters raised during the course of their term, one could argue that 
GATT panelists are more likely to be less affected and hence more objective. This does not 
necessarily make them more effective. 
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reluctance to maintain isolated positions.** Objectivity suffers when direct 
national interests are at stake.” 


The Supervisory Functions 


The supervisory functions of the TSB and the TC are review, correction, 
and creation." The review function entails the collection and processing of 
factual information in order to determine its conformity to the rules. The 
corrective function has as its goal the correction of wrongful behavior, both 
by preventing violations before they occur and by redressing them after they 
are committed. The creative function concerns the interpretation and 
application of the rules. It necessarily involves devising new guidelines in 
response to arising needs and unanticipated developments. All these 
functions must be effectively exercised for supervision to have maximum 
impact on state behavior, on the preservation of the integrity of the legal 
system, and on the realization of the Arrangement’s ultimate goals. 

The TC obtains its factual information from annual reports and ad hoc 
referrals from the TSB. It is also empowered to request data directly from 
MFA members. In fact, a reporting scheme was agreed upon in 1974, 
whereby the’ secretariat would regularly receive trade and production 
figures and statistics on the general state of the textiles and clothing industry.5” 
The TSB receives much of its information on trade restraints automatically, 
in accordance with various reporting obligations found in the MFA. 
Supplementary data may be requested from the MFA members as well as 
other sources, including technical experts. 

Once information has been gathered, processing begins. In the TC this 
task is characterized by general reviews. The operation of the MFA is 
discussed on an annual basis and reports are sent to the GATT Council. The 
TSB’s reviews, on the other hand, are primarily specific in nature and 
concern the propriety of the actions and agreements of particular parties. 
This distinction, though, is not absolute. The TC may delegate authority to 


54 Interview with Robert Shepherd, U.S. member of the TSB, in Geneva, Jan. 22, 1980. 

5 The TSB early decided on a procedure to guard against bias. In disputes between two 
parties, one with and the other without a representative sitting on the TSB, the former would 
delegate the task of argumentation to another in his delegation. Originally, both advocates were 
permitted to remain during, and even participate in, the TSB’s deliberations. In practice, this 
hampered the deliberations; so by subsequent agreement only the continued participation of 
the advocate whose country was not represented on the TSB was permitted. Neither his assent 
nor that of the TSB member concerned is necessary to form a consensus. COM.TEX/SB/30, 
Ann. I (1974), modified by COM.TEX/SB/319, paras. 3 and 4 (1978). 

5 This classification is drawn from G. van Hoof & K. de Vey Mestdagh, Supervision in 
International Organizations and Other Arrangements of an Economic Character: In Search of 
Its Effectiveness 16-19 (unpub. study, Europa Institute Library, University of Utrecht, 1979). 

57 See COM.TEX/3, paras. 14 and 15 (1974). A major report on production and trade in 
‘ textiles and clothing from 1974 to 1976 has been compiled. COM.TEX/W/35 and addenda 
(1976). Information is also collected in the crucial area of industrial adjustment, but responses 
have been spotty owing in part to the complexity of the data. See COM.TEX/W/36 and Add.1 
(1976). The problem of information supply is discussed generally infra at pp. 120-23. 
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conduct a general study to the TSB, and the TSB may refer a specific matter 
to the TC. Moreover, in connection with its power to interpret the MFA, the 
TC may review the actions of specific parties out of necessity. 

The corrective function is exercised by means of formal and informal 
political discussion with its concomitant legal and moral pressures. No 
sanctions, however ineffective, are available to coerce compliance. Rather, 
deliberation and persuasion techniques are the instruments of correction. In 
addition, conciliation is an instrument available to the TSB. 

In the TSB, all discussion occurs in closed meetings. Questioning can be 
pointed and harsh. Answers are devoid of the posturing familiar to public 
forums. TC meetings, on the other hand, are public. They are preceded, 
however, by informal meetings that are closed and unofficial. 

TSB decisions, reached by consensus rather than vote, are in the form of 
recommendations, observations, and findings. The legal effects of the latter 
two are uncertain, as are their counterparts in GATT panel proceedings. 
The MFA does attach clear consequence to recommendations: member 
states must “endeavour to accept [them] in full.”°* If unable to do so, the 
country must report the reasons therefor and the extent to which 
compliance is possible. Any persisting problems may be referred to the TC 
or the GATT Council.” 

Dispute settlement contains elements of both review and correction. 
Articles 11(4) and 9 permit the TSB to make recommendations when 
negotiations or consultations break down, as well as when a member state 
considers measures taken by another detrimental to its interests. The parties 
concerned are invited to present their cases before the TSB and face 
_ questioning. The procedure is quite informal, although the facts and law 
involved may be complex. As in GATT proceeT EN | the primary aim is 
conciliation rather than “adjudication.” 


58 MFA, Art. 11(8). This does not mean that recommendations are binding with immediate 
effect, as some would prefer. 

5 In practice, referral to the GATT Council has been rare. It would raise problems of equality 
since some MFA members have not always been contracting parties to the GATT. At the time of 
their provisional accession to the MFA in 1974, Bulgaria, Colombia, El Salvador, Guatemala, 
Mexico, and Paraguay were not contracting parties to the GATT. Thailand and Bolivia were not 
GATT members as of 1978 when they acceded to the Protocol extending the MFA. 

6°-COM.TEX/SB/44, para. 6 (1974). Professor Jackson has criticized the GATT system for 
assigning both conciliation and legal deliberation toa single body: “[i]n so doing, the panel often 
is assisting the negotiation with reference to the power positions of the respective parties, and 
not only with reference to whether an agreed rule favors one or the other party.” These tasks, he 
adds, are “probably mutually conflicting” (Jackson, supra note 53, at 6) and can result in a 
serious weakening of the moral effect of a panel’s determinations. Jackson, The Birth Of The 
GATT-MTN System: A Constitutional Appraisal, 12 L. & Pory INT'L Bus. 21, 46 (1980). 

Jackson’s argument for a division of political and legal tasks among political and legal bodies is 
persuasive, but only under special circumstances. Political issues often lurk just beneath the 
surface of trade disputes, which after all are disagreements between governments. Without a 
high degree of political and substantive consensus (see note }17 infra) supporting a set of rules, 
one could argue that it would not promote the long-term effectiveness of correction to assign 
trade disputes to a purely adjudicatory body. Rather, some entity with political standing and 
legal credibility might prove more versatile in resolving differences. Jackson’s argument makes 
good sense in a setting marked by strong and reliable political and substantive consensus, 


x 
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The third, or creative, supervisory function is closely related to the other 
two. To the extent that it is exercised by interpreting or applying a legal text 
in particular situations, it is intertwined with the first function of review. 
Moreover, the ability to define and declare authoritative norms is necessary 
for the effective exercise of the second function of correction, particularly in 
the MFA system, relying as it does on the force of normative pressures rather 
than sanctions. More broadly, the creative function is instrumental in 
clarifying the purposes of the organization or arrangement and the 
principles underlying the legal order. 

The MFA places the task of legal interpretation primarily in the hands of 
the TC,® which has the sole legal right to issue opinions in the event of a 
divergence in view among its members. The TSB, however, has been 
granted only a narrow authority to interpret the terms used in Article 12, 
dealing with the product coverage of the MFA. Before either body actually 
grapples with an issue, the parties concerned must attempt to resolve their 
differences themselves. The reliance on “bilateral interpretations,” which 
may well differ from case to case, reveals the system’s inclination towards 
pragmatism and compromise at the expense of a more rule-oriented 
approach. This is also seen at the multilateral level where the importance of 
consensus as a basis for decision making rivals that of even the GATT. There 
lies the inherent weakness of this type of system: the most sorely needed 
interpretations are often in those areas touched by controversy where, by 
definition, there is no reliable community consensus. Of course, when 
decisions are based on a reliable consensus, they are both credible and 
effective. 


The Flexible Exercise of Supervision 


If the neat division of tasks between the two distinct organs of MFA 
supervision had been too rigidly regarded, it might have led to a denial of 
dynamism within the supervisory structure. Without room for change and 
adaptation, it is unlikely that the mechanism could have long been 
responsive to the demands arising from its objectives and limitations. 
Fortunately, the spirit of flexibility mentioned in connection with the MFA’s 
rules has also left its imprint on the MFA’s supervisory mechanism. This 
flexibility is most clearly seen in the context of interpretative decision 





unfortunately, neither textiles nor international trade, in general, can currently be 
characterized as such. 

It is true that the TSB has been faced with conflicts caused by its dual roles. And its usual, 
response in such situations of favoring a passive role as mediator cannot please the 
“rule-oriented” observer. Yet it would be going too far to say that the moral effect of TSB 
decisions has suffered. The TSB has, in fact, confronted the most economically powerful 
member of the MFA on legal grounds. See generally pp. 109-12 infra. If anything has caused the 
TSB’s effectiveness at correction to decline, it has been the attack on its political standing 
occasioned by the confrontation, as well as the crumbling of consensus in the textiles field. On 
the effectiveness of TSB supervision, see generally pp. 118-30 infra. 

6 MFA, Art. 10(3). 
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making, where the TSB hàs gradually and quietly assumed additional 
responsibilities in response to unexpressed, but felt, needs. 

The TSB began its life with the express authority to resolve questions over 
the interpretation of Article 12 and an implied interpretative function based 
on its authority to review unilateral and bilateral restraint measures for their 
conformity to the MFA. Nevertheless, the TSB began considering the 
meaning and application of provisions other than Article 12 quite early in its 
existence. Within the first few months of the MFA’s operation, the TSB 
determined that Article 2(2)’s requirement that preexisting restrictions be 
justified under the GATT did not extend to TSB members that were not 
GATT contracting parties.® In its general report to the Textiles Committee 

‘later that year, the. TSB referred to its “discussion” without alluding to 
having engaged in any interpretation.™ The following year, in response to a 
question raised in the TSB about the application of the same provision, the 
TSB “agreed that [it] should not be construed” as containing a particular 
obligation.® i 

Gingerly proceeding in this vein,® the TSB seemed finally to acknowledge 
an interpretative function in December of 1975, when, having failed to form 
a consensus on the meaning of Article 1(a) of Annex B, it reported that it 
“could revert to the question of interpretation of this paragraph should 

` difficulties continue to exist.” The issue had originally been raised after 
bilateral consultations between negotiating parties revealed differences of 
opinion on the provision’s meaning— precisely the situation in which the 
Textiles Committee should have taken up the matter. Without a protest 
from anyone, the TSB seemingly overstepped the bounds of its authority 
and entered a province belonging to the TC. 

Yet no conflict has ever arisen between the two organs. Nor has any MFA 
member charged the TSB with exceeding its interpretative competence. 
The reason can probably be traced to the observation that there has been no 
open grab for power; TSB authority has evolved quietly and unawares. 
There has also been little duplication of effort. Interpretative tasks, which to 
‘a large degree amount to consensus building, have been performed 
complementarily. The TSB’s assumption of responsibilities has really been a 
sharing of responsibilities, which the TC alone could not have effectively 

‘undertaken. i 


8 COM.TEX/SB/27, Annex (1974). The TSB then devised a substitute procedure for 
justification. Id., para. 6. 

8 COM.TEX/SB/44, paras. 10 and 11 (1974). 

§ COM.TEX/SB/83, para. 7 (1975). 

55 See, e.g., COM.TEX/SB/89, para. 4 (1975), regarding a discussion by the TSB concerning 
the “right to swing,” which was later elaborated in discussions of its relationship with other MFA 
provisions in COM.TEX/SB/196, para. 97 (1976) and COM.TEX/SB/365, para. 74 (1978). 

8 COM.TEX/SB/144, para. 7 (1976). In its report to the TC, the TSB clearly stated that it 
sought to resolve an issue of interpretation. COM.TEX/SB/196, para. 85 (1976). In the TC's 
report in late 1976, the existence of the particular issue was mentioned without further 
discussion or comment on the. TSB’s handling of it. COM.TEX/8, para. 31 (1977). 

€ This can be seen in the joint handling of perhaps the most pressing issue of interpretation 
arising during the MFA's first 4-year term, involving the reconciliation of two conflicting MFA 
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II. Key INFLUENCES ON THE EVOLUTION OF MFA SUPERVISION | 


Before evaluating the effectiveness of the TC and TSB in supervising the 
implementation of the MFA, it would be profitable to review three key events 
that have had an impact on the capabilities of the two organs. The first was 
the battle between the TSB and the EEC over the latter’s compliance with 
Article 2. The consequent hardening in the. EEC’s antagonistic attitude 
towards the TSB in 1977 could not have helped but affect the TSB’s 
effectiveness. Another influential factor was the considerable change 
wrought in the relationships among MFA members during the hectic 
months of 1977 when the future of the MFA was being negotiated. The final 
factor to be discussed will be the shift away from Article 3 restraints in favor 
of those introduced under Article 4. 


The EEC’s Phase-out Programs 


As mentioned previously,® the EEC was the only MFA member to take 
advantage of Article 2(2)(i) by phasing out its preexisting unilateral 
quantitative restrictions by means of special programs.® But perhaps 
because of the lack of effective policy coordination, the EEC’s programs 
were notified well beyond the deadline‘date and sorely stretched the 
provisions of Article 2. In some respects they were indubitably violative.” 
The TSB’s reactions ranged from expressing regret that some exporting 
countries were being denied their MFA rights to finding that several of the 


provisions. At the heart of the problem lay the troublesome relationship between the MFA and 
the GATT in the field of textile and clothing trade. The process of interpretation can be traced 
through COM.TEX/SB/1 15, at 8 (1975); COM.TEX/5, paras. 35-48 (1975); COM. TEX/SB/56, 
para. 8 (1975); COM.TEX/SB/64, para. 7 (1975); COM.TEX/8, paras. 60-70 (1977); 
COM.TEX/SB/210, paras. 6-10 (1977); COM.TEX/SB/222 (1977); COM.TEX/SB/225, ‘at 3, 
and paras, 6-9 (1977); COM. TEX/SB/255, paras. 7-10 (1977). The issue was finally resolved in ' 
the 1977 negotiations that extended the lifetime of the MFA. See TC Conclusions, infra note 79, 
para. 9. 

The example shows that there is no single, but rather a fluid, approach to interpretative/ 
creative decision making. Here the TSB by virtue of its small size, frequent meetings, and 
political standing was able to “fine tune” a potential area of agreement revealed by the TC’s 
rough focusing. Also illustrated by the example is an important limitation on the effectiveness of 
the process: consensus building takes time. In the MFA system there is the added complication 
of the limited tenure and uncertain future of the Arrangement and, hence, its supervisory 
organs. As in the GATT system, differences of interpretation caused by a rift in substantive 
consensus are solvable, if at all, in the give-and-take of major rounds of multilateral 
negotiations. 

“88 See note 37 supra and the accompanying text. 

© These programs were intended to permit the gradual elimination of preexisting unilateral 
restrictions within a maximum period of 3 years. MFA, Art. 2(2)(i). Programs had to be adopted 
and notified to the TSB before March 31, 1975, and thus the final stage of elimination had to 
end no later than March 31, 1977. 

7 For the rather technical facts and legal arguments, see COM. TEX/SB/214, paras. 5 and 7 
(1977). 
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programs were simply not in conformity with Article 2.” In those cases the 
TSB recommended that the EEC quickly review the restrictions embodied in 
the programs “with a view to their elimination.” In effect, the TSB 
“recommended” that a sovereign entity (or, more accurately, an organiza- 
tion of sovereign entities) abandon a commercial policy instrument because 
it was being used illegally. 

The follow-up EEC report to the TSB could scarcely conceal the 
displeasure of some of its members; France and the United Kingdom, in 
particular, were incensed by the TSB’s actions. The report began acerbically 
by drawing “the TSB’s attention .-. . to the concern of the Community re- 
garding the manner in which that body . . . discharged its responsibilities 
in this important matter”;” nevertheless, the Community declared that it 
“approached the TSB suggestions conscious that, in the interests of. good 
international practice, the results of its efforts should not be lightly set 
aside.” The EEC thereupon outlined a course of action that in part lightly 
set aside the TSB’s recommendations. The TSB, in turn, took offense at the 
EEC’s unnecessarily reproachful language” and “regretted” that the EEC 
had not eliminated all the residual restrictions the TSB had recommended. 

Relations soured. In the midst of the complex of negotiations in 1977, and, 
no doubt, partly for tactical reasons, the EEC publicly adopted the views of 
England and France vis-a-vis the TSB. The Community spokesman declared 
that for the EEC 


the TSB is: 


(a) an organ of conciliation. It is thus to be distinguished from arbitral 
or judicial bodies; ‘ 

(b) it therefore goes without saying that, whilst fully accepting the 
provisions of Article 11.3 [that the TSB take action specifically required 
of it by the MFA], the Community could not accept that such actions 
include putting into question the bilateral agreements concluded by 
any importing participants.” 


It should be noted that Articles 3 and 4 require the TSB to review 
agreements and, at least in relation to the former, determine whether they 
are justified.” 

The EEC declaration was triggered by provisions in the 1977 Protocol,” 


™ COM.TEX/SB/196, para. 61 (1976) (program re Pakistan); id., para. 62 (Hong Kong, 
India); COM.TEX/SB/196/Add.1, para. 2 (1976) (Brazil, Colombia, Korea, Macao, Malaysia, 
Mexico, Singapore, Thailand). : 

72 COM.TEX/SB/212, para. 2 (1977). 3 Id., para. 3. 

™ The TSB regretted that the EEC “could not accept without comments” the implication in its 
assertion concerning the TSB’s approach to its responsibilities. COM.TEX/SB/214, para. 6 
(1977). i : 

735 Communautés Européennes, Lettre d'Information du Bureau de Genève, No. 53, at 1 
(1977), quoted in UNCTAD, Report, UN Doc. TD/B/C.2/192, at 23 (1978) [hereinafter cited as 
UNCTAD Report]; see also COM.TEX/10, para. 112 (1978). 

78 See notes 107-109 infra and the accompanying text. 

77 Protocol Extending the Arrangement Regarding International Trade in Textiles (1978), 
reprinted in COM.TEX/10, at 48 (1978) [hereinafter cited as the Protocol]. 
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which extended the MFA to 1982, “[rleaffirming that the terms of the 
Arrangement regarding the competence of the Textiles Committee and the 
Textiles Surveillance Body are maintained,” and that they “should 
continue to function effectively in their respective area of competence.” As 
such, these reaffirmations were among the few concessions extracted by 
developing, net exporting countries during the 1977 negotiations.®° What 
remained to be seen was whether the EEC would abide by its defiant 
declaration during the second term of the Arrangement. 

The EEC has not publicly retracted its 1977 statements. Nor has a 
confrontation of comparable scale to the phase-out controversy arisen to put 
EEC intentions to the test. Instead, the Community has accepted the 
Protocol and been content to let that speak for itself. This could be taken as 
acquiescence in the Protocol’s reaffirmation and, hence, as an implicit 
reversal of its earlier stance. Two observations buttress this conjecture: 
firstly, the Protocol itself and the associated negotiation of many restrictive 
bilateral agreements, both striking successes for the EEC negotiators, have 
done much to mollify the earlier passion; and secondly, the EEC’s post-1978 
record is generally one of cooperation with a more cautious TSB. The EEC’s 
reluctance to define or reinforce TSB authority on the political level is 
probably a function of its lingering, ironical fear of supranationality in the 
international economic field.*! 

The impact of the episode on the TSB is difficult to ascertain with 
precision. One might have expected the TSB to withdraw after the attack by 
the MFA’s largest member and become even less “legally oriented.” A 
quiescent period did indeed follow the hectic negotiations, but this was more 
attributable to “shell shock” and the late notification of agreements than 
outright resignation. As 1978 progressed, the TSB began assuming a more 
vocal and critical posture. Since then all bilateral agreements have come 
under close scrutiny. Many questionable elements and practices have been 


78 Id., Preamble. 

3 Conclusions of the Textiles Committee adopted on 14 December 1977, para. 7 (1978), 
reprinted in COM.TEX/10, at 49-50 (1978) [hereinafter cited as TC Conclusions]. The TC 
Conclusions were incorporated by reference into the Protocol, supra note 77. 

2 The powers of the TSB were an important issue for the net importing countries during the 
negotiations. Egypt had controverted the EEC position by claiming that the TSB was primarily 
an arbitral rather than a conciliatory body. COM.TEX/10, para. 64 (1978). The Israeli 
spokesman circumspectly stated that conciliation was not the only task of the TSB; he wished it 
maintained as a “quasi-legal body.” Id., para. 80. Many called for a more active TSB role. India 
wanted the supervisory structure to guarantee that all bilateral agreements would be subject to 
scrutiny as to their conformity to the MFA. Id., para. 48. Macao complained that even ex post 
facto reviews of agreements were insufficient; instead, requests for bilateral consultations 
should be first channeled through the TSB for a determination whether market disruption 
claims are justifiable. Id., para. 68. 

8! The EEC would prefer a TSB that is an objective, dispassionate “conscience” of the MFA. 
Interview with Tran Van Thinh, Delegate of the EEC to the International Organizations in 
Geneva, in Geneva, Jan. 21, 1980. An EEC spokesman has stated in the TC that the EEC regards 


the TSB as having the dual functions of conciliation and surveillance, which includes the . 


examination of restraints and the determination of “departures” from the rules. COM.TEX/13, 
para. 29 (1978). 
® Interview with R. Davies, GATT Secretariat, in Geneva, Jan. 22, 1980. 
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publicly reported. Yet the TSB has not gone so far as to challenge a major 
importing country’s legal views on a scale comparable to that of the 
phase-out controversy, and it is not likely to do so during the remainder of 
the second term. Nevertheless, the TSB would probably issue a recommen- 
dation that it knew might not be obeyed if it felt, after hard consideration, 
that action was necessary to prevent further deterioration of the legal spirit 
and integrity of the MFA.* 


The 1977 Negotiations and the Protocol of Extension 


In July 1977 the debate in the Textiles Committee on the extension and 
modification of the MFA began to take shape.** The tone and direction of 
the talks were set by the EEC’s announcement of its “stabilization plan,” 
which sought global ceilings on products based on their “market 
penetration.”® The most “sensitive products” would be stabilized (that is, cut 
back) at 1976 import levels; annual import growth rates would vary in 
inverse proportion to the rate of import penetration from all sources. In 
other words, the EEC sought to legitimize concepts alien to the MFA and 
impose restraints in a manner inconsistent with the Arrangement. 

The EEC argued that formal changes in the MFA would not be necessary 
so long as it was permitted to pursue its objectives through a coordinated 
series of bilateral agreements. Failing this, the TC was ominously warned, 
“the Community would be obliged to take the appropriate measures to en- 


83 Interview with J. Beck, EEC member of the TSB, in Brussels, March 27, 1980. 

% An earlier TC meeting had revealed broad support for the MFA’s objectives and a desire to 
maintain a multilateral framework in one form or another after the MFA’s oe in December 
of 1977. See COM.TEX/8, para. 52 (1978). 

85 On June 21, 1977, the EEC Council of Ministers directed the Commission to commence 
negotiations on the renewal of the MFA in accordance with guidelines that left little room for 
` maneuver. See EC BULLETIN, No. 6, at 2.2.30 (1977).The thrust of these guidelines was to 
secure maximum protection prior to any extension of the MFA by negotiating bilateral restraint 
agreements with roughly 30 exporting countries. This approach was justified by the assertion 
that the large and growing number of relatively small-volume suppliers made it necessary to 
account for the cumulative impact of their imports. Accordingly, restrictions could be placed on 
trade with new or small exporters that were not individually causing market disruption but were 
contributing to such a situation. This concept of “cumulative market disruption” was not only 
incompatible with Article 6(3)’s protection of small-volume suppliers, but stretched the notions 
of market disruption and selectivity beyond recognition, without at all returning to the 
most-favored-nation standard. 

% As explained by the EEC spokesman, the stabilization plan meant that for a “limited 
number” of products, growth would not exceed the growth rate of consumption; whereas for 
other products, a higher growth rate would be permitted. The growth rate of less sensitive 
products could reach or even exceed the 6% rate stipulated in MFA, Annex B. COM.TEX/10, 
para. 15 (1978). The products the EEC wished to subject to restraint were divided into 5 
categories according to their import “sensitivity.” The most sensitive grouping included such 
common items as T-shirts, knitted shirts, knitted*jerseys, men’s and women’s woven 
trousers, women’s blouses, and men’s shirts. Growth rates were low: imports of cotton 
yarn, for instance, were negotiated to increase at an annual rate of 0.3%. See UNCTAD 
Report, supra note 75, at para. 45. 
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sure the attainment of its stabilization objectives.”®” Needless to say, this pros- 
pect aroused little enthusiasm and provoked considerable consternation.™ 

An attempt to renew the MFA without modifications failed because of the 
special changes necessitated by the EEC’s rigid negotiating mandate. Yet it 
became apparent that any attempt to amend'the Arrangement would result 
in protracted negotiations running well beyond the expiration date, The 
dilemma was skirted by the introduction of a compromise paper® that 
proffered a legal justification for the stabilization plan: the EEC’s bilateral 
negotiations would be conducted under Articles 3 or 4, “which does include 
the possibility of jointly agreed reasonable departures from particular elements 
in particular cases.”® Several countries objected to this passage as a highly 
restrictive amendment introduced “through the back door.”®! Nevertheless, 
the compromise paper was adopted in December,” and the “reasonable 
departures” exception was legitimized by the Protocol extending the MFA. 

Meanwhile, on October 19, the EEC had launched a veritable blitzkrieg of 
bilateral negotiations. In the space of 6 weeks, the Europeans conducted 32 
“extremely complex sets of negotiations.”** The developing countries were 
powerless to stem the onslaught. The threat of more restrictive unilateral 
measures proved to be a blow to their bargaining power. The pressure of 
time forced a general scramble for a fair share of the EEC pie before the 
MFA’s clock was to cease ticking. And the fragmented negotiating structure 
itself did: not contribute to LDC unity. The four major cotton suppliers 
(India, Pakistan, Egypt, and Brazil) did manage to settle with the EEC on 
terms better than specified in the negotiating mandate, after they refused to 
accept the EEC’s original terms. All told, however, the EEC’s “take it, or else” 
approach, combined with a “divide and conquer” negotiating strategy, was a 
masterful success; the stabilization objectives were achieved.” 


87 COM.TEX/10, para. 16 (1978). 

58 See, e.g., id., paras. 22 (Hong Kong’s reaction), 27 (Japan), 46 (India), and 66 (South Korea). 

89 COM.TEX/W/44 (1977). The paper was circulated by the United States and received the 
support of the EEC as well as Hong Kong, South Korea, and the ASEAN countries. 

% Ibid. (emphasis added), In the U.S. view this merely restated the existing exceptions to the 
rules already written into the MFA. The majority of countries thought otherwise. 

* Pakistan, Egypt, India, and Brazil (the main cotton exporters) were among the objectors. 
The latter two submitted a paper based on the U.S. proposal, but without a “reasonable 
departures” clause. It received scant support. 

“8 COM.TEX/W/47 (1977). 

% TC Conclusions, supra note 79, at para. 5.3: “The Committee agreed that, within the 
framework of the MFA, [bilateral] consultations and negotiations should be conducted in a 
spirit of equity and flexibility with a view to reaching a mutually acceptable solution . . . which 
does include the possibility of jointly agreed reasonable departures from particular elements in 
particular cases.” ; 

5% EC BuLLETIN, No. I, at 2.2.28 (1978). 

% Despite their anger at the Commission’s overstepping its mandate vis-à-vis the cotton 
exporters, France and Britain in particular were pleased with the results of the bilateral and 
MFA negotiations. The UK Secretary of State for Trade concluded, “[w]e have obtained very 
tight restrictions on more than twenty sensitive products, representing about seventy-five 
per-cent of the United Kingdom imports, and satisfactory restraints on effectively all other 
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When the smoke cleared, it became obvious that the legal order had been 
disturbed. The fundamental equilibrium between exporters’ and importers’ 
interests had been tilted. Hopes of attaining the basic liberalization goals 
were dashed. The core concept of market disruption had been vitiated. And, 
not the least important, the Protocol with its many “deliciously vague” 
phrases, including the reasonable departures clause, threatened to finish the 
job of rending the legal fabric of the MFA that had begun with some earlier 
non-MFA textile restrictions. 

At first, the EEC, for whom the clause was written, promised to observe 
great restraint in its application, while the United States and the Nordic 
countries, for whom the clause was debatably available, initially decided to 
forgo its use. As 1978 wore on, however, many agreements were notified 
containing numerous deviations from the rules, although the reasonable 
departures clause was rarely expressly invoked. Even if it had been, though, 
no one could have confidently claimed that the new restrictive agreements 
were free of “unreasonable” departures.” 

The TSB was clearly faced with a new situation.” As mentioned before, it 
became more vocal and rigorous in its review of agreements. “Departures” 
were noted in two EEC, one Finnish, and four Swedish® bilateral 
agreements. Yet the TSB refrained from passing on the “reasonableness” of 
departures and declined to declare any agreements “nonconforming.” 
Although the TSB debated at length the question of departures in each 
agreement, it was thought best to refrain from issuing any opinions on 
reasonableness.’ The effect thus became that if.a departure were “jointly 


~ 


products.” The Times (London), Dec. 21, 1977, at 15. One commentator called the negotiations 
“one of the most successful lobbying actions ever carried out by the protectionist lobby as a 
whole and the textile industry in particular.” The Guardian, Feb. 6, 1978, at 14. 

88 Specifically, Australia in 1975 and Canada in 1976 had restrained clothing and textiles with 
measures that fell outside the MFA. In the case of Canada, 6 restraints were imposed under 
GATT Article XIX, the last of which unilaterally abrogated some bilateral agreements 
negotiated under the MFA. These actions triggered the interpretative conflict alluded to in note 
67 supra. 

* Cf. SuBcoMM. ON TRADE OF THE H.R. Comm. on Ways AND Means, 95TH Conc., 2D Sess., 
BACKGROUND MATERIAL ON THE MULTIFIBER ARRANGEMENT 3 (Comm. Print 1978) [hereinafter 
cited as Trade Subcommittee Report): “[i]n short, the EC was demanding terms which neither 
the exporting countries nor the United States would consider ‘jointly agreed reasonable 
departures.’” 

* Cf. UNCTAD Report, supra note 75, at para. 51(c) (“[t]he introduction of the concept of 
‘reasonable departures’ has largely changed the function of the Arrangement . . .”). 

8° The TSB came down hardest on the highly restrictive Swedish agreements. The Swedes 
had not invoked the reasonable departures clause, but relied on paragraph 6 of the TC 
Conclusions, supra note 79, which recognized that the problems of “minimum viable 
production” countries should be “resolved in a spirit of equity and ‘exibility.” See note 152 infra. 
The TSB specifically ruled that paragraph 6 could not furction as an escape clause. 
COM.TEX/SB/519, para. 58 (1979). Since the agreements were short-term on the order of a 
year or two, the TSB refrained from passing on their conformity. Instead, pointed comments 
and recommendations were made with an eye to future agreements and extensions of existing 
ones. 

100 It has been said that there cannot be any absolute determinations of “unreasonableness,” 
for what may be unreasonable in one situation may be reasonable in another. Interview with J. 
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agreed,” which by presumption includes everything in an agreement, then it 
would be presumed reasonable. As of this writing, no exporting country has 
takén the rare and extreme course of complaining to the TSB-about the 
contents of one of its agreements, which probably would force the TSB into 
making a “reasonableness” finding. To be sure, the TSB has been making l 
masked findings of “unreasonableness” by means of recommendations that - 
typically request the parties to correct departures and other questionable 
practices in the event the agreement is later modified, renewed, or 
renegotiated; but one suspects the TSB has gone about as far as it can, given 
the political climate created by the EEC’s ringing denial in 1977 ofa TSB role 
in challenging the validity of bilateral agreements. 

The vague Protocol also wrought a subtle change indirectly affecting MFA 
supervision. The emphasis in importing countries’ priorities has shifted 
somewhat away from importer-exporter concerns to other areas, particularly 
the tension among net importers themselves. This tension stems from the 
increased fear of trade diversion now that others can go far in escaping their 
obligations. Consequently, there has been greater diplomatic pressure 
applied by and amongst importing countries to exercise self-restraint. The 
TSB’s task has therefore become a shade less herculean. 


The Further. Rise of Bilateral Restraint Agreements 


The bulk of the trade restraints introduced under the LTA and the MFA 
have been in the form of bilaterally negotiated agreements. In recent years 
their use has increasingly overshadowed resort to unilateral measures.’ 
Since the 1977 negotiations, bilateral restraint agreements have become 
virtually the sole means of controlling textile trade. 

This trend has had a marked impact on the nature of supervision. Article 
3, in conjunction with the two Annexes, was intended to be the core of the 
MFA, containing its central substantive provisions; they were to be the center 
of supervisory activity. And the move towards bilateral agreements has been 





Beck, EEC member of the TSB, in Brussels, March 27, 1980. On the other hand, any absolute 
determinations of “reasonableness” run the risk of turning into an open invitation to violate 
express MFA rules. Nevertheless, one could argue that several types of MFA violations have 
become de facto “reasonable departures” by virtue of the frequency with which they have 
appeared with impunity. 

In an analogous instance, the TSB came to regret its decision that the absence of swing . 
provisions in agreements could be excused, although they were required by MFA Annex B, ifa 
“reflection of a mutual recognition of the minimum viable production principle. . . .” 
COM.TEX/SB/365, para. 74 (1978). This decision was thereafter seized upon by Sweden to 
justify the total absence of swing provisions in its bilateral agreements. 

‘ol Cf. Trade Subcommittee Report, supra note 97, at 3: “[w]e do notknow . . . whether the 
Europeans obtained more restrictive bilaterals than did the United States. If they did, there will 
be calls by the U.S. industry and labor for a renegotiation of our bilaterals to make them more 
restrictive and to ensure that textiles are not diverted from the European market to ours.” 

192 This reflects the importance governments have been attaching to planning and 
predictability in the textiles sector. In addition, importing countries realize that disputes are less 
likely to arise than when unilateral measures are taken. 

13 The following chart breaks down the types of restraints notified to the TSB over time: 
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reflected in the MFA by a remarkable shift away from Article 3 in favor of 

_ Article 4.1 l eo 
. The net effect has been to weaken the effectiveness of MFA supervision. 
For one thing, Article 4 agreements are less amenable to multilateral 





NOTIFICATION OF ACTIONS TO THE TSB* 








Art. 3(5) Art. 3(6) Art. 3(4) . Art. 4 
unilateral unilateral bilateral bilateral 
action action action | action 
_ Jan. 1974- 8 2a 18(N) 54(N)# ` 
30 Sept. 1976 4b 3(E) 8(E or M)- 
Nov. 1976- 13. 2a 10(N) 17(N)# 
Dec. 1977 Ib 4(E) 17(E or M) 
MFA extended: 
Jan. 1978- < 0 0 1(N} 19(N) 
20 Oct. 1978+ 1(E) 23(E or M) 
21 Oct. 1978- 4 la OXN) 60(N) 
30 Nov. 1979 45(E or M) 


Sources: COM.TEX/SB/196 (1976); COM.TEX/SB/365 (1978); COM.TEX/SB/519 (1979). 

* Notifications of termination of restraints are not included. The symbols “N,” “E,” and 
“M” represent notifications of restraints that are new, extended, or modified, respectively. 
With regard to unilateral action under Article 3(6), the symbol “a” represents an emergency 
action taken unilaterally, and “b,” in connection with an understanding. The latter is still 
essentially unilateral in character. It should be noted that bilateral agreements under’ 
Article 4 are often notified to the TSB many months after they are in de facto operation, 
despite the 30-day notification limit of Article 4(4). 

t During this period Austria instituted a bilateral surveillance system to supersede an 
Article 3(4) agreement with Hong Kong. | 

# Some of these new agreements represent restrictions preexisting the MFA that had 
been converted to Article 4 agreements as permitted by Article 2. The United States, for 
instance, converted preexisting restrictions into 18 Article 4 agreements between January 
1974 and September 1976. 


104 The following table shows the ratio of all Article 3 measures to Article 4 measures taken by 
the major industrialized importing countries: 


RATIO OF ARTICLE 3/ARTICLE 4 RESTRAINTS NOTIFIED TO THE TSB* 


V/74-9/76 11/76-12/77 1/78~20/10/78 21/10/78-30/11/79 


Australia 8/1 0/0 — . — 
Austria 3/10 0/3 , 1/3 2/2 
Canada 6/4 2/1 1/0 3/6 
EEC 8/11 9/6 6/6 0/23 
Finland 0/1 ` 9/1 0/0 0/5 
Norway 3/3 0/8 . — — 
Sweden 6/7 73 0/4 — 0/10 
United States 1/21 1/12 0/15 1/18 


Sources: COM.TEX/SB/196 (1976); COM.TEX/SB/365 (1978); COM.TEX/SB/519 (1979). 
* Often agreements are notified to the TSB after they are put in de facto operation. 
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supervision than are Article 3 restraints. The latter are predicated on a 
demonstrable situation of market disruption, which can be tested against the 
criteria of Annex A. On the other hand, Article 4 agreements are based on 
“real risks of market disruption”—an unprovable and unproved stand- 

‘ard.’ They must also “on overall terms, including base levels and growth 
rates, be more liberal” than Article 3 measures. This has meant in practice 
that an Article 4 agreement need not meet all the Article 3 and Annex B 
substantive requirements so long as it is “overall” more liberal. “Overall 
liberality,” like “real risks,” is poor stuff for supervision.’ 

Not only is the TSB hard pressed to work effectively with the more 
amorphous standards of Article 4, but its competence is narrower as well. 
With respect to Article 3 agreements, thé TSB has the surprising: power to 
“determine whether the agreement is justified in accordance with the 
provisions of [the] Arrangement.”!” By contrast, when Article 4 agreements 
are notified, the TSB merely “may make such recommendations as it deems 
appropriate to the parties concerned.” The TSB wasted little time in 
deciding that it was empowered “to satisfy itself that bilateral agreements ` 
concluded under Article 4 are in conformity with the provisions 
thereof. . . .”1°°. But Article 3 agreements are tested against the entire 
MFA; Article 4 agreements need only comply with the shadowy criteria of 
that provision. No Article 4 agreement has ever been found to be non- 
conforming. 

The TSB has responded to the increased use of Article 4 by encouraging 
opportunities to re-review Article 4 agreements. It has extended its 
competence to review modifications in agreements to include instances 
where the invocation of a “consultation clause” results in the establishment 
of new quantitative restraints.!!° The TSB has also pointedly declared that 


105 No proof ofa “real risk” is required, nor could it be, given the impracticality of establishing 
it with legal certainty. In practice, the requirement has come to mean that importing countries 
should not pursue sweeping programs of trade control, but should exercise a modicum of , 
sobriety in deciding when to negotiate a restraint. l 

106 Tn light of this difference between the two articles, it is not surprising that the TSB receives 
less information from the parties vis-a-vis Article 4. Under Article 3, an importing country’s 
request for bilateral consultations must be “accompanied by a detailed factual statement of the 
reasons and justification for the request, including the latest data concerning elements of 
market disruption,” which is also forwarded to the TSB Chairman‘along with the text of any 
agreement. COM.TEX/SB/35, Ann. A (1974). There is no similar requirement under Article 4; 
by virtue of a TSB decision, the parties must merely submit, along with the text of the 
agreement, “a short reasoned statement” indicating compliance with Article 4. COM.TEX/SB/ 
35, Ann. B, para. 2(b) (1974). In all cases, however, the TSB may request additional 
information. : 

107 MFA, Art. 3(4). To date, the TSB has never declared an agreement unjustified, much less 
invalidated one, though it is legally feasible (but cf. Sutton, supra note 2, at 208); the political 
environment would simply not support too judicial an approach. Instead, the TSB has limited 
itself to calling into question the conformity of Article 3 measures to the rules of the MFA. ' 

108 MFA, Art. 4(4). 

"108 COM.TEX/SB/19, para. 8 (1974); COM.TEX/SB/44, para. 26 (1974). 

110 COM. TEX/SB/519, para. 61 (1979). “Consultation clauses” amount to automatic trigger 
mechanisms to bring unrestrained products under restraint. In the EEC bilateral agreements, 
for example, the clauses enable the EEC to request immediate consultations to agree upon | 
quantitative limits when the imports of an unrestrained product exceed a certain specified 
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the validity of its reviews will not outlast the life span of the MFA, the 
implication being that agreements running beyond the term of the MFA will 
be reviewed in light of previous recommendations should the MFA again be 
extended and the TSB remain intact. In addition, the TSB has gone to the 
unusual length of reminding countries of their rights, particularly the right 
to draw the TSB into a disagreement over the implementation of an Article 4 
agreement. !!? 

All the same, without the underlying support from all its members needed 
to venture findings that Article 4 agreements are nonconforming, there is 
little the TSB can be expected to do to correct violative agreements 
negotiated to last the lifetime of the MFA. 


IV. THE EFFECTIVENESS OF MFA SUPERVISION 


A determination of the effectiveness of the TC and the TSB ‘in 
quantitative, objective terms is not easy, and will not be attempted here. Nor 
is the point of this inquiry to collate their performance with that of other 
multilateral bodies. The tack taken here is simply to review the extent to 
which the MFA’s supervisory mechanism has contributed to the proper 
implementation of the Arrangement in light of its ultimate goals. 

- As contained in Article 1(2), the core of these arguably contrary goals 
encompasses, on the one hand, the expansion of trade, the reduction of 
trade barriers, and the progressive liberalization of world trade and, on the 
other hand, the development of trade in an orderly and equitable manner 
and the avoidance of market disruption. As part of the means towards these 
ends, the right to impose selective quantitative restrictions on imports was 
granted, provided that the substantive conditions specified in the two 
Annexes and other provisions were met. Exporting countries targeted for a 
restraint were guaranteed a minimum level below which their exports could 
not be cut," a 6 percent annual growth rate, and the possibility of exceeding 
limits by switching exports from one product under restraint to another in 
order to compensate for changing conditions of supply and demand." A 
special mindfulness and furtherance of developing countries’ interests were 
also woven into the legal fabric of the MFA."® Finally, a hortatory call was 





percentage of total imports. During the consultation, the EEC can require the exporting 
country to suspend the issuance of export certificates. 

111 COM.TEX/SB/322, para. 5 (1978); COM.TEX/SB/365, para. 70 (1978). 

112 COM.TEX/SB/380, para. 4 (1979). Not only may the TSB play an active role in the 
implementation of an agreement, but it can play a role in its negotiation as well. With respect to 
Article 3(4) agreements, Article 3(5)(ii) confers authority to review matters raised by either 
party engaged in bilateral negotiations. Article 11(4), which confers a similar but general 
competence, could be invoked in relation to Article 4 negotiations, but thus far has not been. 

n3 See MFA, Ann. B, para. 1. ` 

114 See notes 43 and 44 supra and the accompanying text. 

us See, e.g., Art. 1(3) (“[a] principal aim . . . shall be to further the economic and social 
development of developing countries and secure a substantial increase in their export 
earnings . . . and to provide scope for a greater share for them in world [textile] trade”); Art. 
6(1) (special and differential treatment for LDC’s); and Ann. A:UI (in considering questions of 
market disruption, account must be taken of LDC interests). 
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made in Article 1(4) to couple MFA restraint measures with domestic 
industrial adjustment processes “required by changes in the pattern of trade 
in textiles and in the comparative advantage of participating countries.” 

With the exception of the “orderly development” of trade and the 
avoidance of market disruption, no one would doubt that the MFA has fallen 
short of achieving its aims, especially those of concern to developing 
countries.!!6 The issue then becomes a somewhat impressionistic determina- 
tion of whether and to what extent the supervisory mechanism is to share the 
blame by virtue of an ineffective exercise of its functions, or whether it is 
entitled to credit for preventing the goals from slipping further away. This 
determination, in turn, requires an awareness of the presence of certain 
factors beyond the control of the supervisory mechanism that operate to 
limit its effectiveness. 

The breakdown in consensus caused by the recession of 1974 is one such 
factor. It has been mentioned that, though motives for negotiating the MFA 
differed, there was an original consensus sufficient for workable supervi- 
sion. Yet demand for textiles and clothing slackened and stagnated just as 

.the MFA was getting under way. Protectionist elements grew in strength and 

effectiveness; they feared that the MFA, negotiated on the assumption of 
continued growth in production and consumption, would wreak havoc with 
its automatic growth rates and other guarantees. Although the ultimate 
goals of the Arrangement continued to receive broad support during its first 
4-year term, perceptions as to the means necessary to attain them underwent 
change. The substantive consensus!’ underlying central MFA provisions 
began to crumble. Thus, a factor external to the MFA system confined the 
ability of the supervisory mechanism to contribute to the realization of the 
MFA’s goals. The TC and TSB are incapable of countering machinations 
within member states leading to alterations of fundamental perceptions and 
realignments of basic interests and policies., 


16 But see COM.TEX/10, para. 14 (1978) (assertion made during the 1977 negotiations by the 
EEC spokesman that the expansion and progressive liberalization of trade had been 
substantially achieved vis-a-vis the Community). In fact, the TSB found that overall there had 
been “some liberalization” of world textile trade during the first 24% years of the MFA’s 
operation, although it is impossible to gauge the influence the MFA has had on it. 
COM.TEX/SB/196, para. 144 (1976). Trade in “textiles” (textile yarns, fabrics, made-up 
articles, and related products) declined. Zd., para. 113. Between 1973 and 1975, the share of 
developing countries in textile trade declined from 31 percent to 29 percent and in clothing 
trade increased from 51 percent to 53 percent. Id., para. 115. During the same period, imports 
of clothing and textiles into developed countries from developing countries increased 29 
percent: clothing increased 48 percent and textiles declined slightly. Their relative share of the 
markets, though, has not changed greatly. 

India, Pakistan, and Egypt were the big losers during the 1973—1975 period ee of their 
dependence on textile experts as opposed to clothing. Korea was the big winner. Hong Kong 
remained the world’s largest exporter of clothing and became the third largest importer of 
textiles in 1975. Id., para. 127. 

7 Substantive consensus refers to the general agreement between the rules and the 
commercial policy objectives of the various member states. In contrast, political consensus refers 
to group solidarity in the perceived need for a set of rules. These terms are derived from R. 
Hupec, THe GATT Lecar System anb Woritp Trane Diptomacy 262-63 (1975). 
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The second factor—internal in nature—limiting effectiveness is the 
adequacy (or rather, inadequacy) of the rules themselves for achieving the 
purposes for which they were enacted. Adequacy is in large measure a 
function of the perceived need for a rule at the time of its negotiation. Article 
4 has already been cited for several weaknesses. These and the shortcomings 
of other provisions will shortly be touched upon in the section on the 
effectiveness of the exercise of the creative function. 

The following discussion alternately considers and subjectively evaluates 
the performance of the MFA’s supervisory bodies in exercising their three 
supervisory tasks—review, correction, and creation—in light of the 
aforementioned limiting factors. 


The Review Function'"® 


Effectiveness here refers to the capabilities of the supervisory bodies to 
exercise properly the tasks of review. Capabilities are revealed by the degree 
to which the observance and nonobservance of MFA obligations can be 
established. 

In specific instances the absence or defectiveness of substantive consensus 
may surface as a reluctance to cooperate with the supervisory body. Since 
member states are usually the sole suppliers of relevant data, lack of 
cooperation can kill or hamper a review. Though TC and TSB competence 
in particular cases has at times been challenged, no government has ever 
flatly refused to submit information or face questioning. Experience has 
shown that most countries fulfill their reporting obligations most of the time. 
Yet efficient review has often been defeated by responses that are 
inadequate or arrive beyond fixed deadlines. Delay is an especially acute 
problem because textile restraints are normally of short duration and the 
reviewing bodies themselves must operate within a limited life span. — 

Effective review. simply demands that the process be compressed into as 
short a period as possible. To the extent that this is defeated by a reluctance 
to cooperate, the MFA organs cannot be faulted for ineffectiveness, unless 
they themselves have engendered the reluctance through blameworthy 
conduct. They can be judged, however, on the degree of guidance, encour- 
agement, and discouragement they have provided when they have had the 
capacity to exert influence.’?® 

Inadequate information has been most common in connection with 
reporting requirements under Article 3.° The TSB would often be faced 
with a dilemma when notifications fell short of providing the thorough 
evidence needed to test the restraint. To request further information would 
risk prolonging a determination of conformity beyond the point where it 
could still have a real impact. A request might also divert attention and 
energy away from an amicable settlement of any differences between the 
parties. And it could imbue the Body in specific cases with an undesired, 


118 See pp. 105 and 106 supra. 
us G, van Hoof & K. de Vey Mestdagh, supra note 56, at 51. : 
120 See COM. TEX/SB/83, para. 9 (1975); COM.TEX/SB/196, para. 80 (1976). 
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judicial air. On the other hand; to neglect or decline to request 
supplementary and necessary information would mean that an effective 
exercise of the review function was being sacrificed to other interests and, 
hence, not being properly fulfilled. 

The TSB' initially attempted to avoid the dilemma by encouraging 
sufficient supplies of information in the first instance. As previously 
mentioned,'”! the TSB required detailed factual statements of the reasons 
and justifications for an Article 3 restraint. The following year the TSB 
provided’ an indicative checklist of relevant information for the stated 
purposes of (1) avoiding delays, (2) assisting member countries in the 
presentation of information, and (3) assisting the TSB itself in reviewing 
measures.’ Data were to be supplied in relation to price, volume, injury, 
products, due consideration of exporting countries’ interests, and 
compliance with Annex B.? 

The TSB soon found to its chagrin that some notifications continued to 
arrive with insufficient supporting information. Outside of holding 
Austrian notifications up as exemplary models’ and formally urging all 
countries to supply the information on the checklist “except where genuine 
technical difficulties prevent,”!** the TSB’s response was not one of vigorous 
and sustained counteraction. Several Article 3 bilateral agreements were 
never conclusively reviewed for lack of information.’ In the case of 
defectively notified unilateral restraints, the TSB was more apt to favor 
renewed bilateral consultations among the parties than to pursue 
. supplementary information. Practice has shown that whenever the parties 
have demonstrated any willingness to resume or continue bilateral 
discussions, or even when the TSB itself thought there was a further 
possibility for negotiations, that course was recommended in place of 
continued legal scrutiny.” Reviews have also been “deferred” when the 
restraints in question were of a particularly short duration and were 
intended to be replaced with Article 4 agreements.’ 

A clue to the TSB’s attitude towards Article 3 reviews can be gathered 
from those instances where it has had sufficient information to deny the 
validity of a claim of market disruption. In so doing, the TSB would 
invariably recommend new bilateral consultations based on the possibility 
that there could be a real risk of market disruption.” That is to say, the TSB 


21 See note 106 supra. 122 COM.TEX/SB/196, para. 80 (1976). 

123 COM.TEX/SB/83, Annex (1975). A similar, though far less demanding, list was prepared 
for Article 4 notifications. COM. TEX/SB/35, Ann. B (1974). And the TC at its first meeting had 
suggested a list of minimum documentation requirements with respect to notifications under 
Article 2. COM.TEX/2, para. 11 (1974). 

4 COM.TEX/SB/273, para. 6 (1977). 125 COM.TEX/SB/365, para. 71 (1978). 

126 See, e.g., COM.TEX/SB/251, para. 2 (1977); COM. TEX/SB/365, paras. 12 and 22 (1978). 

127 See, e.g., COM.TEX/SB/245, paras. 6-10 (1977); COM.TEX/SB/365, paras. 24-26 and 56 
(1978) (an Indian-Swedish dispute over the latter's imposition of unilateral restraints; the 
matter rebounded between the TSB and bilateral discussion without conclusion until the 
restraints finally expired). 

128 See, e.g., COM.TEX/SB/196, paras. 71, 72, and 79 (1976). 

129 See, e.g., COM.TEX/SB/196, para. 78 (1976). 
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practically invited the parties to conclude an Article 4 agreement when the 
alternative would have been simply to deny an importing country the right to 
protection under Article 3. The difference is slight but important. It 
removed an element of antagonism from Article 3 reviews, and obviated the 
need to confront importing countries—something the TSB is naturally 
reluctant to do. The TSB also demonstrated its awareness that the rationale 
for a dogged pursuit of complete information for review purposes was 
weakened by the growing preference for Article 4 agreements. 

Reviews of Article 4 agreements have not suffered for lack of sufficient 
information because little aside from the agreement itself has to be notified. 
Rather, lateness has been the chief villain.*® Article 4(4)’s 30-day deadline 
for notifying agreements has been honored more often than not in the 
breach. Agreements are frequently in de facto operation long before they 
are notified. The door is thereby shut on any “corrective” impact a TSB 
review might have had on what has become a fait accompli. Equally 
important, the influence the review might have had on parallel, ongoing 
bilateral negotiations is reduced to naught. 

` Delay is usually attributed either to internal legal procedures necessary to 
make an agreement official or to procrastination of a negotiating party 
seeking further concessions. Both played a part in the EEC’s notifications in 
late 1978 of bilateral agreements that had already been in de facto operation 
since January. The TSB responded by convincing the Europeans 
henceforth to notify Article 4 agreements when initialed; subsequent 

modifications would then be brought to the TSB’s attention. If the plan 
` works and shortens the time between de facto operation and notification, the 
effectiveness of the TSB’s review will have been modestly increased. 

Past experience has shown that with new agreements a postnegotiation 
phase of continued dickering can last 2 or 3 months before all the “t”s have 
been crossed. If this is more the rule than the exception, then Article 4(4)’s 
30-day notification deadline is unreasonable. A solution may lie along the 
lines of the EEC-TSB understanding: that is, an arrangement with all 
import-restricting countries to notify agreements, however informal, within 
a specified period running from the date they are initialed or put into de 
facto effect, whichever is earlier. From the standpoint of the effectiveness of 


19 To a lesser extent, it has hindered Article 2 and 3 reviews as well. Belated Article 2(4) status 
reports on compliance with that article, for instance, undercut the effectiveness of the TSB’s 
review of the timely elimination and conformation of preexisting restraints. Cf. COM.TEX/ 
SB/83, para. 8 (1975). Under Article 3, notifications have not only arrived past deadlines, but in 
a few cases they were “regretfully” not given. See COM.TEX/SB/364, para. 7 (1978). Lateness 
has also hampered ad hoc reviews. See, e.g., COM. TEX/SB/144, para. 9 (1976) (TSB Chairman 
criticizes the slow response to his request for the submission of information on national import 
surveillance systems). 

131 Results will not be dramatic because (1) most potentially injurious trade has already been 
covered by the barrage of new agreements since 1978; (2) modifications and renewals of those 
agreements, which are likely to be more frequent than the negotiation of new agreements 
during the remainder of the current term, do not demand as much time for formalization 
anyway; and (3) the time between the de facto operation and initiating of new agreements still 
might exceed 30 days. 
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review and correction, it would be highly desirable to obtain notifications of ` 
Article 4 agreements, on a regular basis; whose terms have not yet ossified. 
The TSB’s reaction to late responses to general reporting obligations has 
usually been to issue formal reminders to comply.” If they and individually 
addressed reminders fail to elicit a response, the TSB has occasionally 
publicly mentioned the names of laggards in its reports." This sort of- 
prodding, however, does not have much effect when delay is caused by 
technical reasons or, for that matter, raisons d'état: The appointment of a 
„technical consultant may be a step in the right direction with respect to the 
former; but even so, the sheer complexity of data on production, trade, and 
industrial adjustment make it unlikely that many MFA members will ever be 
able to complete their general reporting obligations, especially vis-a-vis the 
TC’s collection of data for its broad studies and analyses. When delay results 
from internal formalities, the EEC-TSB notification understanding offers a. 
model for similar problems of information supply. i 
The supervisory organs of the MFA are thus seen to be only adaa 
effective in properly exercising their function of review. The TSB, which is 
charged with specific review, has not uncovered and labeled all instances of ' 
nonobservance of the MFA. To an appreciable degree, this is due to an 
intended or unintended lack of cooperation as manifested by late, 
inadequate, or “forgotten” responses. The reaction of the organs to the 
problem of information supply in the way of guidance and encouragement 
‘has been appropriate. But the TSB’s hesitancy to follow through in 
collecting information for processing does reveal that occasionally effective 
review is sacrificed to other interests. This failing is rooted in the dual nature 
of the supervisory mechanism. The TC and TSB sit as both legal and 
political bodies, though the relative emphasis within each differs. Internal 
conflicts inevitably arise from the fusion of these two discordant roles. In the 
TSB especially, a fine balance must be maintained to prevent a loss of either 
legal or political credibility. At times, then, thorough information processing 
falls victim to political circumstances. Nevertheless, should the Body fail to 
resolve the relatively nonpolitical problem of late Article 4 notifications, the 
conclusion will become inescapable that its capacity to determine violations ’ 
(that is, “departures”) in a timely. manner, and hence its effectiveness at 
review, will have become unsatisfactory. f 


The Corrective Function™ 


The effectiveness of the exercise of the corrective function is indicated by 
the extent to which the supervisory mechanism is able to promote 
compliance with the rules of law by preventing transgressions before they 
occur and redressing them after they are made.’ To a certain degree, a 


182 See, e.g., COM. TEX/SB/364, para. 7 (1978) (notifications to TSB Chairman of requests for 
Art. 3 consultations). i 

133 See, e.g., COM. TEX/SB/83, para. 8 (1975). 

134 See pp. 105 and 106 supra. 

133 F, van Hoof & K. de Vey Mestdagh, supra note 56, at 52. 
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satisfactory record. with respect to redress has a beneficial effect on 
preventive ability.%* Prevention, however, is impossible to gauge 
quantitatively. l 

One factor that is important in shedding light on effectiveness is the 
influence the views of the supervisory bodies enjoy in the national 
decision-making process. Within each national policy-making apparatus 
there may be a range of opinions expressed as to how restrictive a trade 
restraint should be. In the U.S. Government, for example, decision making 
in the area of trade can involve the participation of four to five agencies. TC 
and TSB views are drawn into the process not as a determinative statement 
of the law but as another opinion of variable influence. 

Knowledge of a potentially critical TSB review does tend to have a 
moderating effect on the eventual national decision taken.'*’ The desire to 
stay within the bounds of the rules, based on the recognition of the 
inviolability of legal obligations, should not be undervalued as an influence 
on the governmental decision-making process. Little can be done, though, to 
overcome the inertia that sets in once a major, and violative, governmental - 
decision has been made. The damage has been done and there is no 
backtracking. On the other hand, relatively minor administrative matters 
and negotiating demands can be and have been “corrected” at TSB insistence. 

One reason why the corrective function has not been exercised as 
expected is that the use of its ticklish instruments has been inadequate. 
Conciliation is the case in point. Despite the oft-stated primacy of’ 
conciliation, the TSB’s exercise of correction by that means has been 
minimal. Time and again the TSB has passed over an active, legally oriented 
role in favor of a more passive role. Whenever there has been the slightest 
indication of a possibility for renewed bilateral consultations, the TSB has 
recommended that they be resumed and its conciliation suspended. Only 
rarely has the TSB explicitly called the parties’ attention to specific MFA 
provisions in its directions for renewed consultations. To be sure, the TSB 

‘ has been flexible in its approach to friendly settlement, and the Chairman of 
the TSB has used his good offices and personal skill in an informal capacity 
to help bridge differences; but one wonders whether this has compensated 
for the lukewarm approach to conciliation. 

The records of TC and TSB meetings, including conclusions, recommen- 
dations, and observations, are published, which in itself exerts a corrective 
pressure on transgressors through the quasi sanction of publicity. There is 
always the danger, though, that too much publicly expressed criticism can 
have an effect contrary to that intended, and result in the hardening of a 
position. This might have been the case during 1977 when the EEC was 
facing mounting impugnation in the TC and an episode of confutation in 
the TSB. The EEC was known to have been upset with the public 
documentation of criticism, albeit diplomatically expressed. No direct 
relation between the publicity and subsequent conduct is presupposed, but 


136 hid, 
87 Interview with Robert Shepherd, supra note 54. 
138 See note 127 supra. 
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the attitudes of the Europeans towards the TSB, the MFA, and its renewal 
may have been shaped more by irritation than by the “shame” occasioned by 
the legal and moral pressures brought to bear during the discussions. It may 
also be true that publicity is less effective in influencing a collective entity 
such as the EEC. MFA members are likely to be more concerned with their 
own international reputation than with that of the collective to which they 
may belong; thus, the collective shields its members’ reputations by dulling 
the cutting edge of adverse publicity. 

Effective exercise of the corrective function has been hampered by the 
tacit view that the MFA system remains a tentative experiment in 
multilateralism; there has been no determined commitment or whole- 
hearted endorsement of the concept that would lend the supervisory 
mechanism a full measure of legitimacy. Not surprisingly, the effectiveness 
of TSB and TC decisions depends disproportionately on their acceptability 
to the governments in question. This dependency has triggered some 
disillusionment; perhaps not fully warranted, with the supervisory system.'°9 

Experience has thus shown that the supervisory mechanism is able to 
promote compliance with the MFA. Butit has also shown that its moderating 
influence on national decision making stops well short of preventing 
violative policies when they are considered important by the government in 
question. Even less effective is the mechanism’s ability to redress 
transgressions once taken. The key to a more effective exercise of the 
corrective function is not the introduction of sanctions. Besides being 
politically unfeasible, they would simply not work (as experience with them 
in the GATT has shown). The key lies rather in a reevaluation and a ' 
“revaluation” of the legitimacy of the TSB. Without a revitalization of 
political consensus that would support this, the corrective function will 
continue to be exercised in a pale and hesitant manner. | 


The Creative Function’ 


The ability of the MFA’s supervisory organs to interpret rules and apply 
them to fact effectively is even more a function of political and substantive 
consensus than are the review and corrective functions. That a recalcitrant 
state finds it easier to disagree with the majority over an interpretation than it 
does over a request for information or a recommendation to act renders the 
creative function more sensitive to discord beyond the influence of the 
supervisory organs. 

The TSB did begin its life auspiciously in 1974 by laying the groundwork 
for its future supervisory tasks, specifically, by developing its own working 
rules, which were not expressly provided for by the MFA. The TSB quickly 


9 Following the EEC’s failure to adopt the TSB’s recommendations in the phase-out 
programs controversy, the Pakistani spokesman remarked that “even verdicts from this Body 
(the TSB] in favour of exporting countries did not solve their problems, because decisions of the’ 
TSB were acceptable to the importing countries only if they were in their favour.” 
COM.TEX/10, para. 50 (1977). 

140 See pp. 105 and 107 supra. 
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decided that ‘its “guiding principles” were to be efficiency, equity, and 
impartiality. Along these lines simple procedures were devised for dispute 
settlement, decision making, and the review of notifications under Articles 3 
and 4.1“ Efficiency benefited from the TSB’s flexible approach to its tasks 
and its assumption of interpretative chores.’ Equity later surfaced as a 
guideline for interpretation itself.1* 

Nonetheless, it proved difficult to obtain greater precision of key 
provisions and terms. The immediate cause lay in shifting perceptions as to _ 
the means necessary to achieve the Arrangement’s “collective purpose.” For 
importing countries, the orderly and nondisruptive development of trade 
assumed even greater importance over time, and eventually was to lead to 
import stagnation and even contraction. Exporting countries had no al- 
ternative but to defend their side of the MFA equation with equal fervor. 
Surprisingly, however, among the most dissatisfied customers were several 
smaller net importing countries that complained that the vagueness of cer- 
tain rules aggravated a problem of unequal burden sharing caused by large 
differences in the liberality of commercial policies existing at the 
commencement of the MFA." Creeping polarization, or rather, fragmenta- 
tion, demanded the adoption of clear interpretations on specific points but 
also made it more difficult to develop effective interpretative procedures. 

Creative supervision was also encumbered at times by defects in the 
original consensus. These tend to be reflected in rules that are inadequate 
for achieving the purposes for which they were enacted. The industrial 
adjustment clause, Article 1(4), is notable." This provision is arguably the 
most aspiring to be found in the MFA. Its purpose is to conduce the 
provisionality of trade restrictions by encouraging import-restricting 
countries to use. the “breathing space”: afforded by a restraint to help 
rationalize the domestic industry. 147 Yet it “exhorts” rather than “requires” 
because industrialized countries stiffly resisted the imposition of any binding 


"1 See COM.TEX/SB/196, paras. 5-9 (1976). 

142 See generally pp. 107-08 supra. 143 See also p. 128 infra. 

1 Australia and Canada were two such countries. Both, along with France, sought to 
preserve their GATT rights in the textiles field. Australia, for one, perceived the GATT as a 
means to redress the imbalance of the MFA. No doubt, the inclusion of a provision in the 
Protocol limiting GATT rights in the textiles field played a part in Australia’s decision to 
discontinue its MFA membership and may have been a factor in Canada’s late acceptance of the 
Protocol. 

145 See note 47 supra. 146 Cf. note 22 supra. 

W Cf. (U.S.) S. Rep. No. 93-1298, 93d Cong., 2d Sess. 119 (1974), where it was stated in rela- 
tion to the comparable GATT “escape clause,” Article XIX: 


the rationale for the “escape clause” has been and remains, that as barriers to international 
trade are lowered, some industries and workers inevitably face serious injury, dislocation 
and perhaps economic extinction. The “escape clause” is aimed at providing temporary 
relief for an industry suffering serious injury, or the threat thereof, so that the industry will 
have sufficient time to adjust to the freer international competition. 


Exporting countries tend to emphasize conversion, and importing countries modernization and 
specialization among the goals of adjustment. 
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legal obligation to pursue domestic social and economic policies.’ Thus, 
neither the TC nor the TSB has been able effectively to link Articles 3 and 4 
with appropriate adjustment policies. Instead, the TC has collected 
information, not without difficulty, on efforts undertaken, and has 
attempted to monitor their progress. Creative activity has been nil. 

Sometimes both defects in original consensus aad subsequent substantive 
fragmentation come into play in certain rules. Chief among these is Annex B 
and its vaguely worded guarantees. A creative approach, for instance, to the 
ill-defined exceptions to the 6 percent annual growth rate was undercut 
when importing countries uncompromisingly shifted their attitude by 
viewing the prescribed rate as more the exception than the rule. This shift 
was later legitimized by the Protocol’s reasonable departure clause, itself 
fertile ground for creative supervision. 

The TSB has made efforts to cope with the weaknesses of Annex B. For 
instance, the TSB ruled several times that “swing” provisions’ should be 
included in all Article 3 and 4 agreements, that they should apply to all the 
products covered by an agreement, and that the flexibility margins specified 
in Annex B, paragraph 5 are the minimum permissible.*° However, because. 
a large number of agreements continued to contain no provision for swing, 
the TSB felt compelled to adopt the debilitating qualification that in those 
instances it would be presumed that the exporting country had waived 
its right. 

The TSB has been trying to delimit the gaping holes torn open by the 
Protocol. It has been labeling the more flagran: violations of Annex B as 
“departures” and publicly criticizing others.'*! This has indirectly helped to 
define the scope of the reasonable departures clause; but it has been too 
cautious an exercise of the creative function vis-z-vis Annex B and Article 4 
to have repaired the legal fabric and increased legal certainty. The TSB has 
been more confident in applying the Protocol to Sweden’s glaringly 
restrictive agreements. There the TSB ruled -hat the “minimum viable — 
production” clause’” of the Protocol could not be used as a general escape 
clause, and thus removed Sweden’s legal justification for its departures. !"? 


18 To create such obligations on the international level was and is unacceptable to many 
countries. International adjustment assistance codes have teen proposed, but have come to 
naught for lack of political and economic resolve among couatries with large, ailing industries. 
See, e.g., G, & V. Curzon, GLOBAL ASSAULT ON Non-TARIFF TRADE Barriers 32 (1972). 
Developed countries have demonstrated their willingness to undertake slow and gradual 
structural changes by virtue of their liberalization of trade within the GATT system. 

48 On “swing,” see note 44 supra. 

150 See, e.g., COM. TEX/SB/196,para. 97 (1976). 

151 See pp. 111-12 and 114-15 supra. 

152 TC Conclusions, supra note 79, para. 6: “The Committez recognized that countries having 
small markets, an exceptionally high level of imports and a correspondingly low level of 
domestic production are particularly exposed to the trade problems mentioned in the 
preceding paragraphs, and that the problems should be resolved in a spirit of equity and 
flexibility. . . .” 

153 COM.TEX/SB/519, para. 58 (1979). The possibility remains, however, for Sweden to seek 
cover under the reasonable departures clause. 
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Article 6 of the MFA, a special prize for the LDC’s, has fallen into disuse. 
Article 6(1), providing for special and differential treatment for developing 
countries, is an example of a rule that is simply not amenable to creative 
supervision. As it turns out, only the exports of “developing” countries, with 
certain exceptions,’ are restrained under the MFA system. “Special and 
differential treatment,” then, has become meaningless. Although it is true 
that agreements with some of the East Asian newly industrializing countries 
have tended to be more restrictive than others, no workable basis for 
distinguishing among LDC’s has been formulated. 
` As some rules have passed away, others have been “created.” The principle 
of equity has assumed importance as a basis for deriving rules in areas that 
the MFA did not foresee. Its first application resulted in the determination 
that nonparticipants in the MFA should not be treated more favorably than 
participants. This required that the supervisory authorities be kept 
informed of the treatment accorded to nonparticipants. The result was the 
creation of an obligation, not found in the MFA, to notify the TSB of all 
measures taken vis-à-vis nonparticipants.’** Equity has also been important 
in minimizing inequalities between MFA members that are GATT 
contracting parties and those that are not,’** and between those that have 
had seats on the TSB and those that have not.’*? 

The overall record in applying the MFA to new developments in world 
textile trade has been mixed. The EEC, for example, has argued that market 
disruption can be caused by low prices alone, even if the volume of a product 
is already regulated by a quota. Thus, in its agreements with Hungary, ` 
Poland, and Romania, the EEC included “price clauses” covering allegedly 
disruptive situations caused by abnormally low, artificial prices. The MFA is 
silent on this point. The TSB would have preferred to find such clauses 
inconsistent with the MFA, but the opposition of the EEC resulted in a softer 
ruling that price clauses could be in conflict with the Article 9(1) obligation to 
refrain from taking additional trade measures having the effect of nullifying 
- the MFA’s objectives.°* The TSB’s approach to another new clause—the 
“consultation clause” —has been mentioned earlier.° The TSB has been 
less effective in dealing with problems of product categorization, including: 
changes in definitions that tend to make the categorization system itself an 


154 Japan, of course, and some state trading countries are the exceptions. Industrial countries 
have declined to tamper with their mutual trade under the MFA, presumably because exports 
from their mature, less dynamic industries do not cause market disruption. Cf. SHONFIELD & 
Curzon, supra note 3, at 275. But note the rumblings in the EEC in late 1979 and early 1980 for 
protection against U.S. synthetics: the British Frade Minister reiterated the EEC position stated 
in late 1979 that the U.S. double-tier pricing system for oil and natural gas gave U.S. producers 
an unfair advantage that was “disrupting the market.” Int'l Herald Tribune, Nov. 21, 1979, at 7, 
col, 2. There are, of course, important political considerations involved in rany restriction of 
U.S.-EEC trade. 

85 COM.TEX/SB/296, para. 9 (1976). 

158 COM.TEX/SB/27, Annex (1974). 157 See note 55 supra. 

158 COM.TEX/SB/519, para. 67 (1979). As of this writing, the EEC has not invoked a “price 
clause.” 

159 See note 110 supra and the accompanying text. 
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instrument of protection. This stems from the failure of the MFA to deal 
adequately with the issues,’® the complexity of the data that would have to be 
studied to determine the effect of, say, a reclassification, upon trade, and the 
limited size and resources of the secretariat serving the TSB. 

If there is one area where the supervisory mechanism has failed in the 
performance of the creative function, it is in the application of Annex A and ` 
its fundamental criteria of “serious damage,” “actual threat” of serious 
damage, and “market disruption.” As in comparable U.S. law,!® these terms 
are not defined, even though their application to fact is intended to be- 
central to the process of determining the justifiability of trade restraints. 
Instead, guidelines in the form of economic factors, such as turnover, 
profits, and employment, are set forth that are meant to indicate the 
existence of damage, which must be caused by a sharp and substantial, or 
imminent, increase in low-priced imports. Once damage is established, 
market disruption can be said to exist. 

At its most rigorous, market disruption evokes images of cutthroat, but 
fair, competition; at its worst, the concept serves as a justification for the 
avoidance of any discomfort caused by overseas competition.’ The goal-of 
creative supervision, then, should have been the refinement of the concept - 
by clear application of the terms of Annex A to facts, while keeping the terms , 
tight in meaning and central to the process of imposing restraints. 

The TSB and the TC have not accomplished this goal. In fact, a general 
discussion of market disruption was initiated in the TSB in 1974,)* though 
no determinative findings, legal or otherwise, were ever reached. 
Admittedly, certain aspects of market disruption and damage are beyond 
the TSB’s capacity for resolution. Any sort of comprehensive quantitative 
formulation in terms of the enumerated economic factors would stymie even 
a congregation of experts. Similarly, the resolution of subtle issues of 
causality is beyond the capability of the TSB.1% 

Nevertheless, the TSB’s reluctance to address issues and to review relevant 
Statistics in its public reports, as well as the TC’s inability to fulfill its 
interpretative responsibilities, has been a disappointment. In the handful of 
instances where the TSB found that claims of market disruption were not 


10 Cf, MFA, Art. 5. 

181 United States: Trade Act of 1974, Pub. L, No. 93-618, 19 U.S.C. §§2111-2487, 88 Stat. 
1978 (1975) [hereinafter cited as Trade Act of 1974]. 

182 See note 38 supra. 

13 Dam points to the intrinsic weakness of the “market disruption” concept when he questions 
whether it is an objectively verifiable phenomenon with different and distinct consequences 
from ordinary competition. He recognizes that “if the competitive threat of less-developed 
countries becomes severe enough, developed countries may not hesitate to mold the notion of 
‘market disruption’ to their desire to impose import controls.” K. Dam, supra note 3, at 314. 

161 COM.TEX/SB/51, para. 9 (1974). 

*85 Domestic industrial turmoil is usually attributable to more than one single cause. To isle 
each and rank them in order of significance with any precision ordinarily requires the assistance 
of a shaman. Cf. T. Enger, U.S. Tarif Adjustment and Adjustment Assistance, 6 J. WORLD TRADE L. 
518, 522 (1972). 
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sustained, it did not even mention the reasons in its public reports.1®° Nor has 
it shed any light on the connection between damage and the economic 
factors by addressing such questions as what might constitute a significant 
idling of production facilities in a given situation. Causality per se has never 
been broached. Without the airing of these issues and the accrual of 
knowledge through persistent efforts to apply the rules to fact, the creative 
supervision of Annex A has been entirely ineffective. As a result, the 
meanings of market disruption, serious damage, and a threat of serious 
damage are no better understood today than they were in 1974.167 
The opportunity to establish and exert “creative authority” over the 
MFA’s central legal and economic concepts has now passed with the 
overwhelming shift to Article 4 agreements. The effort that went into 
improving the LTA’s conception of market disruption has been rendered 
nugatory. Under the LTA, developing countries had complained that owing 
to unilateral interpretations of market disruption, almost any increase in 
imports was viewed as justifying its affirmative finding. A similar situation 
exists today under the MFA. In fact, with the preponderance of activity now 
occurring under Article 4, the MFA, since its negotiation, has degenerated 
into a potentially more restrictive agreement than its predecessor. 


V. CONCLUDING REMARKS 


Textiles... 


The multilateral supervision of the MFA has not been a great success. The 
Textiles Committee never became much more than a “review and report” 
type of body. Its large size inhibited effective decision making; consequently, 
its interpretative authority could not be properly wielded. Meanwhile, the 
TSB never succeeded in building its authority and influence to the point . 
where its “political standing” would have been secure enough to support a 
reversal of the erosion of the MFA’s legal system. 

For the supervisory mechanism to have been effective in the exercise of its 


166 The TSB has ordinarily recommended use of Article 4 whenever an Article 3 measure was 
. found nonconforming. In this way, Article 4 has been used as a safety valve when the TSB felt 
itself pressed into too judicial a role. Thus, for instance, when the TSB found that the EEC had 
not sustained a claim of market disruption in an EEC-India dispute under Article 3, it noted that 
“there might be a real risk of market disruption [as required by Article 4].” COM.TEX/SB/365, 
para. 18 (1978). This desire to avoid confrontation explains in part the TSB’s reluctance to 
discuss the issues publicly. 

167 This does not mean that the terms cannot be better understood and their relationships 
clarified. The U.S, International Trade Commission, charged with the task of determining 
serious injury to domestic producers who seek import relief under §201 of the Trade Act of 
1974, resorted to a dictionary during one proceeding to supply definitions to comparable terms. 
Stainless Steel and Alloy Tool Steel, U.S. Int'l Trade Comm’n, Investigation No. TA-201~5, 
USITC Pub. No. 756 (1976), reprinted in J. JACKSON, LEGAL PROBLEMS OF INTERNATIONAL 
Economic RELaTions 652-53 (1977). The ITC routinely issues public reports discussing the 
application of economic factors in specific cases, the question of serious injury, the relationship 
between increased imports and serious injury, and other related matters. See generally id. at 
649-63. 
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functions, séveral obstacles would have had to be overcome. The first was the 
fear that a multilateral body might assert its independence; to some the 
concept of multilateralism embodied in the TSB smacked of an undesired 
supranationalism. Distrust was a manifestation of a related problem: many 
importing countries did not resolutely commit themselves to a rule-oriented 
approach to textile trade relations, even though they desired a framework of 
rules that would lend an air of legitimacy to their commercial relations with 
weaker trading partners. Mounting protectionism led to the second obstacle 
to effective supervision: the breakdown of substantive consensus. The 
combined effect of overseas competition and the 1974 recession induced 
commercial policy shifts in the importing countries. The widening gap 
between the MFA’s rules and the policy objectives of its most powerful 
members rendered the tasks of correction and interpretation formidable. 

The legal system began to break down contemporaneously. Rules were 
resisted and became inoperative. When Annex B and especially its notion of 
an automatic growth rate were challenged, the MFA lost any semblance of 
providing an overall and fair balance of rights and obligations. Normative 
decay itself was “legitimized” by the Protocol’s reasonable departures clause. 
As legal dead spots accumulated, “pragmatism” rather than “law” became 
the way to justify behavior. The “live and let live” attitude among importing 
countries affected the TSB. It tilted toward a pragmatic approach; or rather, 
was pushed, by virtue of the EEC’s challenge to its legal authority. Asa result, 
the TSB has demonstrated a reluctance, or inability, to come down hard and 
clearly on all infractions. 

In light of all this, the overall performance of the TSB has been 
satisfactory. It has made a tangible and positive impact on the course of 
events. Despite instances of ineffectiveness in the performance of its 
supervisory functions, its efforts have forestalled the total collapse of the 
rule of law and encouraged parties to resolve their differences. There is no 
question that the TC-TSB mechanism has fared better than would have one 
relying on ad hoc panels. Itis a conclusion of this paper that a TSB-type body 
represents an improvement over the GATT system and should serve as.a 
model in those settings where consensus is stronger than that underlying the 
GATT as a whole, but not strong enough to support a purely rule-oriented 
adjudicatory body. 


. and Beyond 


The Tokyo Round of multilateral trade negotiations resulted in a series of 
agreements on aspects of agricultural trade and nontariff barriers to trade. 
Many of the agreements establish plenary committees with either con- 
sultative or decision-making authority.’** The latter type may be found 


168 A new wrinkle is that some committees, unlike the Textiles Committee, are “established 
under” the relevant agreement rather than within “the framework of the GATT.” See, e.g., 
Agreement on Government Procurement, done Apr. 11, 1979, Art. VII, para. 1, GATT Doc. 
MTN/NTM/W/21 1/Rev.2, reprinted in 18 ILM 1052 (1979). Time will tell whether the differ- 
ence is insignificant or will have an effect on supervisory activities. 
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in about a half dozen agreements, which establish mechanisms for their 
supervision.’® Yet these merely offer some variation on the tired GATT 
theme'of a plenary committee with the power to set up ad hoc panels in the 
event of a dispute.?” This sort of structure is not better suited than that of the 
MFA for creative supervision. Nor is the omission of a small standing body 
with automatic powers of oversight likely to improve performance of review 
and correction to a significant extent’?! —provided, of course, that the 
consensus underlying the agreements is no greater than that under- l 
lying the MFA. ‘ 

Whether the textiles experiment was disregarded or overlooked in the 
multiplicity of talks cannot be said. It would be unfortunate if the TC-TSB 
model has somehow come to be viewed as tainted by the failure of the MFA 
to withstand the swelling of the protectionist tide. One suspects, though, that 
the supervisory structures of the Tokyo Round agreements reflect the 
strong bargaining positions enjoyed by the industrialized countries, who, 
after all, account for the lion’s share of international trade. The participation 
and assent of the LDC’s were simply not as imperative as they were for the 
MFA, which was an agreement intended to legitimize certain conduct 
between industrialized and developing countriés. 

In this regard, the proposed Safeguards Code resembles the MFA. It 
represents an attempt to control the flow of goods by selective restraints 
when fair competition from abroad is causing or threatening serious injury 
to the domestic import-competing industry.” As with the MFA, participa- 
_ tion by developing countries, particularly the more industrialized among 
them, is a sine qua non. The proposed code would thus appear to be a 
suitable candidate for carrying forward the MFA’s concept of supervision. 

A draft safeguards text circulated in 1978 sought to establish a 
comparatively weak supervisory structure based on a plenary committee 
with the power to set up “subsidiary bodies.”!” Its suggested powers fell 
short of those possessed by the combined TC and TSB. The LDC’s rejected 
the draft, and, at this writing, the code remains the major piece of unfinished 


18° See generally Jackson, supra note 60, at 44-46, 49-52. 

170 See, e.g., Agreement on Interpretation and Application of Articles V1, XVI, and XXIII of 
the General Agreement on Tariffs and Trade, done Apr. 12, 1979, Pt. VI, Art. 18, 
MTN/NTM/W/236 [hereinafter cited as Subsidies and Countervailing Measures Agreement). 
To see the essential similarity with the GATT panel system, compare id. with GATT, Art. XXIII 
and Texts Concerning A Framework for the Conduct of World Trade, done Apr. 12, 1979, Point 
3, Annex, Agreed Description of the Customary Practice of the GATT in the field of Dispute 
Settlement (Article XXHI:2), para. 6, MTN/FR/W/20/Rev.2. 

17 In some agreements provision is made for economic sanctions. See, e.g., Subsidies and 
Countervailing Measures Agreement, supra note 170, Pt. VI, Art. 18, para. 9: “[i]f the 

.Committee’s recommendations are not followed within a reasonable period, the Committee 
may authorize gil aes countermeasures (including withdrawal of GATT concessions or 
obligations). . . .” There is no reason to believe that these sanctions will be any more effective 
than GATT sanctions in effectuating correction. 

172 The Safeguards Code is an effort to refine Article XIX of the GATT and codify current 
practice, which, for the most part, is extralegal. On Article XIX and its faults, see Tumlir, supra 
note 3, 

73 See Draft Integrated Text On Safeguards, ch. 6, MT'N/SG/W/45 (1978). 
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business left over from the Tokyo Round negotiations." Ifa Safeguards 
Code should ever come to pass, the section on supervision will probably 
undergo significant change. But it should not be forgotten that the success of 
the code and its supervisory structure will ultimately depend on the strength 
and reliability of consensus. 

The Tokyo Round has provided a glimpse of the future. It has pointed the 
way toward piecemeal negotiations of specific trade problems and a 
decentralization of decision-making, and hence supervisory, authority in the 
sphere of international trade. Without intending to pass on the merits of this 
trend, it is proposed that the interests of a world trading system based upon 
rules would be well served by following up on the textiles precedent, 
especially in those future agreements that are by nature trade restricting or 
interventionist. Six years of MFA experience have revealed lessons that 
should not be passed over by future fashioners of supervisory structures. 
They must not if the cause of an open system of world trade is to be 
advanced. 


174 A sticking point in the extended negotiations was the powers the Committee on Safeguard 
Measures should have. LDC’s wanted to grant the power to make prior determinations of 
conformity of safeguard measures to the code; this would in effect exceed the comparable 
power of the TSB. The EEC resisted and argued for ex post facto reviews. See 2 GATT, THE 
Tokyo Round oF MULTILATERAL TRADE NEGOTIATIONS 14—15 (1980). 


EDITORIAL COMMENT 
ARE THERE No INTERNATIONAL LAWYERS ANYMORE? 


A recent article bluntly states the proposition that “[t]he compleat interna- 
tional lawyer, if he or she ever existed, is definitely extinct now, those en- 
gaged in the field like to say. . . .”! Thus, it throws down challenges not 
only for clients who thought they had retained international lawyers, but for 
law professors who thought they were educating them and professional 
societies who thought they were organizing them. Close attention needs to 
be given to the extent to which this development has indeed materialized 
and to what responses and adjustments ought to be made. 

What the writers say is that the types of service now being asked of lawyers 
dealing with international affairs are so disparate and so involved in tech- 
nicalities that no single lawyer could presume to give advice about all aspects 
of international business or even all aspects of a certain class of transactions 
such as imports or exports. That is specifically what they mean by chal- 
lenging the existence of “the compleat international lawyer.” What they 
further imply is that the domestic legal specialties, tax, antitrust, litiga- 
tion, etc., have divided up the realm of transnational transactions and have 
blurred the international law side of them so that it is no longer a dominant 
intellectual common denominator— “international law practice really is no 
different from any other . . . except that it has a foreign rather than a 

-domestic focus.” A geographical fractionation has also appeared, con- 
centrating foreign investment activity in New York, trade problems in 
Washington, and regional emphases elsewhere: Far Eastern work on the 
West Coast, Latin American in Miami, and so forth. 

Much that comes to one’s attention, through talks with former students, 
scanning the journals, and looking at the listings of counsel in the headings 
of case reports, confirms the general trend towards dispersion and func- 

` tional specialization. In some areas this is not news at all; international taxa- 

tion has been a separate field for years with its.own periodicals, treatises, 
and professional groupings.” On the other hand, one sees things one would 
not have seen some years back, such as the major role played in the litigation 
over Iranian assets in this country by lawyers and firms that were not in any 
sense international before.* Thus, one tends to take as true the factual 
propositions advanced in the article. 

_ What, then, are the implications of these developments? For the service f 
of clients there are several consequences. While getting a more specialized 
and expert approach to the domestic side of the problem, the client may not 


.? Pryor & Couric, International Law Practice Thrives in Washington, LecaL Times oF WASH., 
Aug. 11, 1980, at 32. 
2 E.g., the International Tax Journal, the Bulletin for International Fiscal Documentation. 
3See Pryor, Ayatollah’s Lawyers: Six Against the World, Lecar Times oF Wasu., Dec. 24, 
1979, at 7. i 
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still be getting a coordinated handling of the foreign side. The problems 
thus created are probably most acute in the area of investment abroad 
where the exposure of the client to the mercies of international and 
foreign law is most extensive and protracted. The equipment of an ad- 
viser capable of giving guidance to the investor should include both a sense 
of the strength of the restraints that international law imposes on expropria- 
tion (or on other adverse actions that the host government might take) and 
a sense of whether the legal-political system within the host state is likely 
to produce such a result. This involves considerable knowledge of the 
capacities and weaknésses of international law institutions and a rather 
intimate acquaintance with the history and politics of the host state. How is 
such knowledge to be acquired by a basically United States-oriented 
practitioner? The modern world tempts American business executives and’ 
their counselors to assume that the rest of the globe is much like us— 
composed of Hilton Hotels reached by Pan American flights and Hertz 
rental cars. There are enough English-speaking lawyers, clients, and re- 
tainers in that world to protect the American attorney from discovering 
the extent of his ignorance of foreign languages. The low and declining 
status of language instruction in American schools makes that ignorance apt 
to be deep and even hides from view the limits to his ability to penetrate 
foreign legal systems imposed by that ignorance. While an interna- . 
tional lawyer need not be, indeed cannot be, a universal legal expert, 
he should at least be able to build bridges to foreign counsel and to in- 
tegrate their work with his. This is an art not developed by dealing with 
local counsel in Iowa. One occasionally sees signs of slippage along 
these lines: a choice-of-law clause pointing to familiar American law 
that in actual detail is really less favorable to the client’s interests than 
the foreign law, or a decision to bypass a constitutional requirement that 
loans be approved by parliament rather than a powerful monarch.‘ It is 
important for clients embarking on risky ventures abroad that there be 
somebody they can rely upon for the legal integrating function. 


The associations that attempt to organize and represent international > - 


lawyers are going to face puzzles in carrying out their functions. As divisions 
along lines of domestic specialization harden, what is the role of an interna- 
tional lawyers’ organization? Evidently, it is the coming thing for lawyers to 
group themselves along specialty lines, to develop continuing legal educa- ` 
tion programs for specialists, and to become involved in procedures to | 
certify the expertise thus gained. Where does this leave a society for interna- 
tionalists? Has it got a subject matter amenable to continuing educa- | 
tion courses? Is there expertise that can properly be certified? Will lawyers ` 
be willing to belong to two organizations, one domestic and one interna- 
tional, that both call’ for such a degree of intensiveness? More than most 
domestic lawyers’ associations, international legal groups have felt it a major 


1 See Painton & Co. v. Bourns, Inc., 442 F.2d 216, 226 (2d Cir. 1971); Solomon, Nothing Is 
Simple in Iranian Asset Freeze, LEGAL TIMES OF WaSH., Dec. 17, 1979, at 12, 15. Of course, the . 
outside observer can never know just what went on between client and counsel in making these ' 
choices or what the determining factors actually were. 
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role of theirs to form opinion about questions of policy, ĉe., issues arising in 

. relations between states. Even though many of those issues have been in 
areas of public international law outside the scope of private practitioners’ ` 
work, the ABA Section of International Law and the International Law 
Association have taken positions on matters before the Congress, or the 
executive branch, or other authorities here and abroad. In a sense, these 
lawyers form a backup for the limited numbers of lawyers in government 
service that regularly deal with the law of nations. They provide a wider and 
more disinterested base for determining the lawfulness of positions taken 
by the United States and other states. A diffusion of that energy into do- 
mestic specialized sections would weaken what has been a valuable force in 
counteracting spr elenied and parochial tendencies in governmental 
processes. 

The editors of periodicals such as this Journal face puzzling questions 
in developing an appropriate product mix for this shifting readership. One 
tactic would be an increased emphasis on those articles that elucidate private 
law questions practitioners are likely to encounter. There one runs into 
competition from specialized journals—international tax, trade, maritime, 
aviation law—and from departments in such basically domestic journals as 
the Antitrust Bulletin. It would be a major loss if, because of pursuit of this 
goal, practitioners ceased to have convenient access to the stream of thought 
about public law subjects such as peacekeeping, disarmament, and human 
rights and about other frontiers of the law of nations. 


Finally, one comes to the law schools. Here are both the most iie a 


problems and the most challenging opportunities.® The generic problem I 
have discussed here takes the special form within law schools of a great pres- 
sure to be “practical,” as students conceive of that adjective. Since interna- 
tional law is not a required subject save at a handful of schools, courses in 
that-area must survive in the competition of the elective system. At large 
schools the instructor may find a small, but dedicated, audience of students 
interested in exploring the overall structure of the international legal 
system. Elsewhere it is hard to find students in the 1980’s who do not view 
course selection as a purely pragmatic proposition. The instructor is under 
an irresistible pressure to serve up offerings that will be seen as readily 
translatable into: what is in demand by commercial law firms. As a result, 


5 See Schachter, The Invisible College of International Lawyers, 72 Nw. L. Rev. 217 (1977); see 
also B. Weston, R. FALK, & A. D'AMATO, INTERNATIONAL LAW AND WorLD ORDER 241-56 
(1980). Professor Schachter points to the willingness and ability of international lawyers “to 
address themselves to questions raised in all fields” and concludes that fractionation of the study 
of international law “is not likely in the near future, nor is it desirable” (p. 221). The position 
taken in this Editorial Comment is not that fractionation is desirable but that it is happening. At 
least, it is happening in the community of private international lawyers. Professor Schachter 
is on safer ground as to academic and government lawyers, but even there one sees signs of 
splintering such as the appearance of casebooks for specialized courses in international 
organizations, world trade, economic law, etc. 

€ For a Canadian view of the academic international law scene consistent with this paragraph, 
see Macdonald, Morris, & Johnston, The New Lawyer in a Transnational World, 25 U. Toronto 
- L.J- 348 (1975). 
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more and more schools offer solely “international transactions” courses that 
begin, as it were, on the firing line, with the nuts and bolts of a foreign 
distributorship or licensing agreement. Only a bit of general theory is smug- 
gled in here and there by the more ingenious teachers. 

All of us who are interested in the preservation and progréss of interna- 
tional law need to work hard—and cooperatively. Practitioners should 
support the efforts of teachers to provide a general structure of interna- 
tional concepts for students about to become their associates; for example, . 
they should not urge their summer clerks to take courses of a narrowly 
transactional type. In their role as administrators of teams of attorneys work- 
ing on clients’ problems, they need to develop effective ways of bringing to- 
gether individuals with diverse special backgrounds in order to mount a co- 
ordinated attack on a problem. They may have to learn from multi- 
national concerns that have developed complex matrix systems; these 
establish dual reporting and supervising channels, one strand running to the 
authority in charge of international matters within the firm, and the other to 
the executive responsible for the product specialty.” Teachers will have to 
devise materials and courses that can attract into more comprehensive 
studies both undergraduate students and graduates with a strong leaning 
towards the practical. The journals and the associations will have to try to 
expand their appeal to new and wider audiences without diluting their func- 
tions with respect to international law as an overall field of learning. 


DeTLEV F. Vacts 


7 For a brief description of the problems of such competing channels, see R. VERNON, 
MANAGER IN THE INTERNATIONAL Economy 226-33 (2d ed. 1972). 


NOTES AND COMMENTS 


THOMAS JEFFERSON CONCEIVES AN 
INTERNATIONAL ORGANIZATION 


The genius of our protean third President has been celebrated in many 
fields. The present Note suggests another, quite modern subject—that of 
international administrative law—to which he made a heretofore 
apparently unrecognized contribution. 

In 1786, when serving as Minister Plenipotentiary of the still precon- 
. gtitutional United States at Versailles, he turned his fertile mind to the 
problem of the Barbary cruisers who had just seized two American vessels. 
“Unwilling [to] acquiesce in the . . . humiliation of paying a tribute 
to those lawless pirates,”’ he conceived the following plan for a “special 
confederation”:. . 


“Proposals for concerted operation among the powers at war with the piratical 
States of Barbary. 


1. “It is proposed, that the several powers at war with the piratical 
States of Barbary, or any two or more of them who shall be willing, shall 
enter into a convention to carry on their operations against those 
States, in concert, beginning with the Algerines. 


2. “This convention shall remain open to any other powers, who 
shall, at any future time, wish to accede to it; the parties reserving 
the right to prescribe the conditions of such accession, according to 
the circumstances existing at the time it shall be proposed. 


3. “The object of the convention shall be, to compel the piratical 
States to perpetual peace, without price, and to guarantee that peace 
to each other. 


4. “The operations for obtaining this peace shall be constant 
cruises on their coast, with a naval force now to be agreed on. It is not 
proposed that this force shall be so considerable as to be inconvenient 
to any party. It is believed that half a dozen frigates, with as many ` 
Tenders or Xebecs, one half of which shall be in cruise, while 
the other half is at rest, will suffice. 


5. “The force agreed to be necessary, shall be furnished by the parties, 
in certain quotas, now to be fixed; it being expected, that each will 
be willing to contribute, in such proportion as circumstances may 
render reasonable. 


6. “As miscarriages often proceed from the want of harmony 
among officers of different nations, the parties shall now consider 
and decide, whether it will not be better to contribute their 
quotas in money, to be employed in fitting out and keeping on duty, a 
single fleet of the force agreed on. 


1 Jefferson, Autobiography, in THE Lire AND SELECTED WRITINGS OF THOMAS JEFFERSON 
67 (Koch & Peden eds., 1944). 
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7. “The difficulties and delays, too, which will attend the manage- 
ment of thesé operations, if conducted by the parties themselves 
separately, distant as their courts may be from one another, and | 
‘incapable of meeting in consultation, suggest a question, whether it ~ 
will not be better for them to give full powers, for that purpose, to 
their Ambassadors, or other Ministers resident at some one court 
of Europe, who shall form a Committee, or Council, for carrying this 
convention into effect; wherein, the vote of each member shall be 
computed in proportion to the quota of his sovereign, and the majority 
so computed, shall prevail in all questions within the view of this con- 
vention. The court of Versailles is proposed, on account of its neigh- 
borhood to the Mediterranean, and because all those powers are 
represented there, who are likely to become parties to this convention. 


8. “To save to that Council the embarrassment of personal 
solicitations for office, and to assure the parties that their contribu- 
tions will be applied solely to the object for which they are destined, 
there shall be no establishment of officers for the said Council, such 
as Commissioners, Secretaries, or any other kind, with either salaries 
or perquisites, nor any other lucrative appointments but such whose 
functions are to be exercised on board the said vessels. 


9. “Should war arise between any two of the parties to this 
convention, it shall not extend to this enterprise, nor interrupt it; but 
as to this they shall be reputed at peace. 


10. “When Algiers shall be reduced to peace, the other piratical 
States, if they refuse to discontinue their piracies, shall become the 
objects of this convention, either successively or together, as shall 
seem best. 


11. “Where this convention would interfere with treaties actually 
existing between any of the parties and the States of Barbary, the 
treaty shall prevail, and such party shall be allowed to withdraw 
from the operations against that State.” 


This he proposed to the French Government and to the representatives 
of a number of other nations. Several showed interest,’ and all that was 
wanting was a formal proposal and the pledge of a frigate from the United 
States Government; however, probably for the first, but unfortunately not . 
for the last, time, an American-originated international project foundered 
for lack of congressional support and financing.‘ 

Thus, in a sense, this Jeffersonian invention is no more than an 
intriguing historical footnote. But before we relegate it to the archives, 
it is worth examining some details of the scheme. Although its author 
characterized his plan as one for a “confederation” (albeit a “special” one), 
a concept well known in his day, he was really suggesting the establish- 


. 


2 Id. at 68-69. The quotes appear to be Jefferson’s; he inserted the text of his proposal into 
the autobiography that he started writing in 1821. 

3 The countries mentioned as being positively disposed were Portugal, Naples, the two 
Sicilys, Venice, Malta, Denmark, and Sweden, as well as France; Spain and England were 
considered doubtful (id. at 69-70). 

4 Id. at 70. 
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ment of an operational intergovernmental organization. This appears: 
clearly from’ point 6, which deliberately calls for a single (as opposed to a 
collective) force. Other features worth noting are: 


(a) the proposed governing organ: the Committee or ead of 
Ambassadors or Ministers, with a defined seat (point 7); 


(b) contributions by quota, according to each participant’s “circum- 
stances” (points 5, 6); 


(c) votes proportional to contribution, and decisions by (simple) 
majority (point 7); 


(d) a dynamic objective (point 10); 


(e) stability of the organization, regardless of the relations among 
the participants (point 9); 


(£) a prescient concern about costs, both operational (point 4) and 
administrative; Jefferson carried this concern about administrative 
costs so far as to propose dispensing entirely with an administrative 
secretariat, and thus also with all the intrigues for posts that he antic- 
ipated would be entailed in establishing such a body (point 8). 


‘There is little that even the modern draftsman of an international 
constitution, basing himself on a century of experience with such organiza- 
tions, could add to this basic structure. 


PauL C. Szasz* 


* Office of the Legal Counsel, United Nations. The views presented herein do not, however, 
necessarily represent those of the Organization. 


CORRESPONDENCE 


To THE Eprrors-1n-CHIEF: 


November 9, 1980 


The recent death of Matthijs Herbert van Hoogstraten means the loss of a 
major contributor to the unification of private international law. He was a 
principal figure in the revival of the Hague Conference on Private 
International Law following World War II, a responsibility with which he 
was charged when, shortly after the liberation of Holland, he joined the 
Dutch Ministry of Foreign Affairs. 


In. 1947 he was named Secretary of the Netherlands Standing Govern- 
ment Committee for the codification of private international law and, in 
1951, when the Hague Conference was reestablished, he was the unanimous 
choice for the post of Secretary General. During the next 27 years he , 
ran a model international organization. With a small budget and a smaller 
staff, he directed the production of studies and organized the committee 
meetings which gave rise to a series of notable treaties in the fields of 
international judicial assistance and conflict of laws. The quadrennial 
plenary sessions of the Hague Conference, in the course of which these 
treaties were reviewed, revised, and adopted by the member states, 
were the best run conferences in the legal field and, perhaps, in any field 
of international interest. ` 


Secretary General van Hoogstraten was an essential figure in the steps 
that led to abandonment by the United States of its long-standing, and 
stultifying, refusal to participate in the work of the major organizations 
devoted to the international unification of private law. The presence at 
the 1956 and 1960 sessions of the Hague Conference of observer 
delegations from the American Bar Association and the Conference of 
Commissioners on Uniform State Laws owed much to his support. This 
informal participation paved the way for the adoption by Congress of the 
1963 Act authorizing the United States to join the Conference. Members 
of the United States delegations to meetings of the Conference from 1964 
onwards recall -with gratitude the advice and assistance of Secretary 
General van Hoogstraten, which facilitated greatly the American entry 
upon what was, in many. respects, terra incognita. 


The honors which the Secretary General received are too numerous 
to recount, as is the list of his published works. It is enough to say that the 
world has lost an international scholar of high quality and the United 
States has lost a good friend. l 

RicuarpD D. KEARNEY 


Chairman, Advisory Committee on Private 
International Law (1964—1978) 
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CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


MARIAN L. Nasy* 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Interna- 
tional Law, published by the Department of State. 


PRIVILEGES AND IMMUNITIES 
(U.S. Digest, Ch. 4, §1) 


Diplomatic Asylum 


The Subcommittee on Africa of the House Committee on Foreign 
Affairs held hearings on April 29, 1980, regarding a coup d’état that had 
taken place in Monrovia, Liberia on April 12 and had led to the execu- 
tion of a number of former Liberian governmental officials. The sub- 
committee’s inquiry extended to United States policy with respect to 
requests for asylum in United States diplomatic premises abroad. 

William T. Lake, Deputy Legal Adviser of the Department of State, 
indicated that it is the policy of the United States to decline such requests 
and to permit only temporary refuge for humanitarian reasons in extreme 
or exceptional circumstances, when a person’s life or safety is perceived 
to be in immediate and active danger. In his prepared statement, he pointed 
out that this policy accords with diplomatic functions of our embassies under 
international law and serves the long-term interests of the patted States. 
Excerpts follow: 


Chief Elements of the Policy 


First, the United States does not grant asylum at its embassies or at 
other installations within the territorial jurisdiction of a foreign state. 
Likewise, diplomatic and consular affairs officers are not authorized 
to extend asylum to persons who are not members of the officers’ 
official or personal households. Any request for asylum that is received 
in the field must be reported immediately to Washington, but the 
policy is not to grant such requests. 


At the same time, U.S. embassies are authorized to grant temporary 
refuge for humanitarian reasons in extreme or exceptional circum- 
stances when the life or safety of a person is put in immediate danger, 
such as pursuit by a mob. 


Any decision to grant temporary refuge must be made by the senior 
U.S. official present at the embassy, who must take into consideration 
the possibility that that decision may pose a danger to the safety. of 

* Office of the Legal Adviser, Department of State. 
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U.S. personnel. When the period of active danger to the individual 
has ended, temporary refuge is to be terminated after the embassy 
obtains authorization from the Department. 


It is important to add that if a violent coup or similar event disrupts 
the normal processes of the host government and creates a danger 
that it may deal unfairly and summarily with some of its citizens, we 
do bring to bear all possible diplomatic and consular resources 
to try to assure that those individuals receive due process. The chief 
weapon on which an embassy must rely in such a situation is 
the power of persuasion. 


U.S. policy in this area comports with the practice of most other 
states. Other states generally do not follow a practice, or assert a right, 
to use their diplomatic premises in this country or elsewhere as 
places of asylum. The most notable exception is the somewhat erratic 
practice of Latin American countries in allowing their embassies in 
other Latin American countries to provide asylum to political refugees. 
Even in Latin America the practice of granting diplomatic asylum 
has not been consistent over the years or from country to country, 
and the practice has not gained acceptance outside Latin America. . 


Reasons for Declining Asylum 


The reasons for the U.S. practice of declining to grant diplomatic 
asylum are both legal and practical. 


e Onthe legal side, our embassies abroad exist to perform diplomatic 
functions, and they receive special protections from international law 
to allow them to perform those functions. The granting of asylum 
is not recognized as a diplomatic function under customary 
international law or the Vienna Convention on Diplomatic Relations, 
to which both the United States and Liberia are parties. 


To use our embassies as havens for asylum of nationals of the host 
country might invite charges that we are violating article 41 of the 
Vienna convention, which prohibits diplomatic personnel from inter- 
fering in the internal affairs of the host country and from using em- 
bassy premises in any way incompatible with the functions of 
the embassy. 


e There are also compelling practical considerations. First, if we 
were to grant diplomatic asylum and the host country refused to: 
permit safe conduct of the persons out of the country, the embassy 
would be faced with the dilemma of either accommodating the per- 
sons within the embassy for an indefinite period of time or else turn- 
ing them over to the authorities. 


Second, the residence within an embassy of persons hostile to the 
government of the host country would constitute a continual source 
of friction and controversy and would be extremely detrimental to our 
normal diplomatic relations. In fact, the possibility that mobs—either 
with or without government approval—would, however unlawfully, 
storm the embassy to capture such persons cannot be discounted. . . . 


Third, since diplomatic asylum could never be granted in more thana 
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few cases, the United States would be placed in the difficult position 
not only of having to deny most requests for asylum but also of having 
to justify granting asylum in some cases and denying it in others. 


There is reason to believe that if the United States began a policy of 
granting diplomatic asylum, our embassies abroad could quickly be- 
come the preferred sanctuaries. In any country, the U.S. embassy 
generally has a special prominence which would attract persons seek- - 
ing refuge. The claims of asylum would force us to distinguish among - 
an almost limitless variety of factual situations — persons seeking asylum 
primarily as a means of acquiring U.S. visas, persons seeking to avoid 
ordinary criminal charges, and persons with various types of real. 
political grievances. 


We would néed procedures and facilities for dealing with possibly 
large numbers of cases, particularly in the event of ‘major, violent 
change in a government. The need to decide who is entitled to dip- 
lomatic asylum would thrust the United States directly into political 
judgments concerning events in the country involved. 


Thus, a policy of allowing diplomatic asylum would expose us to 
charges of interference in internal affairs and would complicate 
greatly our emerging relations with new regimes—whether left, 
right, or centrist. 


A final and important consideration is how the United States would 
respond if the situation were reversed —that is, if a foreign embassy 
in this country sought to give diplomatic asylum to persons sought 
by U.S. authorities. We might, for example, be faced with a situation 
in which a foreign embassy offered diplomatic asylum to political 
terrorists. We do not believe that the U.S. Government—or the 
American public—would tolerate such action by a foreign government. ` 


Conclusion 


Finally, I would like to stress again the important function that a 
U.S. embassy can play in a country, such as Liberia, that is goin 
through violent change. The role that our embassies are equippe 
to play is to provide a calming and steadying influence on a new govern- 
ment, to remind it as often and as.forcefully as necessary that it has 
obligations to its citizens and to the international community and 
that the world is watching to see that it respects those obligations. 
That diplomatic role can be extremely important at such critical 
times, and we should be loath to take any steps that, although intended 
to protect human rights, might actually diminish the role our diplomats 
can play in protecting those rights.’ 


On May 2, 1980, the United States Interests Section of the Swiss 
Embassy at Havana (located in the former American Embassy, which is. 


1 Dept. STATE BuLL., No. 2043, Oct. 1980, at 50-51. 

William C. Harrop, then Deputy Assistant Secretary of State for African Affairs, also 
testified before the subcommittee. Mr. Harrop stated that some of the officials who had been 
executed had voluntarily surrendered to representatives of the new Liberian Government, 
and that none had requested asylum or extended refuge from the United States. Id., No. 2040, 
July 1980, at 18-19. 


1981] CONTEMPORARY PRACTICE OF THE UNITED STATES 145 


under the protection of the Swiss Embassy as protecting power) provided 
sanctuary to approximately four hundred men, women, and children who 
had been set upon by about three hundred persons armed with 2-by-4 
lumber lengths (clubs), as they waited in a parking lot outside the Interests 
Section for processing of documents to enable them.to depart for the United 
States. Some were immigrant visa applicants, some were applicants under 
the Refugee Act of 1980, and some were American citizens. Many of the 
persons attacked rushed into the Interests Section and were given temporary 
refuge. In a statement issued in Washington the same day, the Department 
of State charged the Cuban Government with having “clearly permitted, if 
not sponsored,” the attack, since Cuban Government buses had brought the 
demonstrators to the scene and Cuban police had not stopped the attack, al- 
though enough policemen had been present to have done so. The Depart- 
. ment’s statement concluded: “The head of our Interests Section has protested 
vigorously to the Cuban Government, asking that Cuban authorities dis- 
perse the crowd immediately, guarantee the safety of those who have 
sought sanctuary inside our mission, and issue an expression of regret fo 
this incident.” è 
On May 5, the Department issued a further statement, noting that some 
385 persons still remained in the Interests Section, others having left 
voluntarily, and that “we have been seeking Cuban Government guarantees 
for all those in sanctuary.” The statement announced suspension of the 
immigrant visa and refugee program for Cubans at the Interests Section 
“until such time as the Cuban Government can guarantee the safety of 
people who come to the Interests Section to conduct normal business.” 
It concluded: 


The United States will continue to seek guarantees for the safety of 
those who have been given sanctuary at the U.S. Interests Section. 
Since all of them have been documented by the Interests Section 
and since most of them already have Cuban exit permits, we are trying to 
obtain Cuban Government agreement to allow them to depart Cuba.® 


The American Embassy at Addis Ababa was confronted with the prob- 
lem of requests for asylum from third-country nationals, when two Cuban 
soldiers climbed over an Embassy wall on May 23, 1980, and’ requested 
assistance in “fleeing Communism.” The American Embassy at Kabul 
encountered a similar problem on September 15, 1980, when a Soviet 
enlisted man entered and asked for temporary refuge. Queried about both 
cases at the daily news briefing on September 22, John H. Trattner, 


? Id., No. 2039, at 68-69. 

3 Id. at 69. 

Notwithstanding the failure of the Cuban Government formally to guarantee safety for the 
“safe-havened,” and notwithstanding that Cuban security officials interrogated all “safe- 
havened” adult males leaving the Interests Section, the “safe-havened” persons departed 
from the Interests Section in small groups over a period of several months, on the basis of 
individual judgments as to the risk involved. No case was brought to the attention of the 
Interests Section, however, in which any of the former “safe-havened” persons had been 


tortured, imprisoned, or refused permission to depart from Cuba. Dept. of State Files, 
ARA/CCA, 
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the Department's spokesman, stated as to the former, in part: 


At our request the United Nations High Commissioner for Refugees 
representative in Addis Ababa has cooperated fully with us. The 
Ethiopian Government, however, has asserted that the UNHCR does 
not have a role in this affair because the Cubans did not request asylum 
from the Ethiopian Government; and the U.S. Embassy, according to 
the Ethiopian Government, was not authorized to grant asylum. 


The Ethiopians asked us to turn the Cubans over to them so that 
they can determine whether they are refugees. We have refused to do 
that without Ethiopian assurances that the Cubans will be given safe 
conduct under U.N. High Commissioner auspices to the country 
of their choice. 


The current situation, therefore, is that the Cubans remain in our 
Embassy pending those assurances of safe conduct by the Ethiopian 
Government. They are, of course, free to leave the Embassy, if they 
wish, to return to the control of Cuban authorities in Addis or to turn 
themselves over, if they wish, to the Ethiopian authorities. Obviously, 
we will not do anything against their will or force them to do anything 
they do not wish to do in that respect.* 


In regard to the Soviet case, the Department announced on September 
21, 1980, that following a discussion that day at the American Embassy 
between the individual in question and Soviet Embassy officials, including 
the Soviet Ambassador, the individual had decided to return to the Soviet 
Union. The Department's statement read, in part: 


The Soviet Embassy in Kabul asked to meet with Kruglov. We dis- 
cussed this request with him, and he agreed to a meeting. Before 
the meeting took place, we made clear to Kruglov that in the meeting 
with the Soviet officials he would have three choices: (1) to tell the 
Soviets he wished to remain in the Embassy while efforts were made to 
arrange for travel to the United States or to a third country; (2) to leave 
the Embassy with the Soviets; or (3) to inform the Soviets that he 
wished to consider the matter further. 


. . . The meeting was conducted according to our own carefully 
controlled conditions to assure that Kruglov would have an opportunity 
to make his decision freely without any duress. The Soviets agreed 
to our ground rules in advance. 


During the meeting, the Soviet Ambassador informed Kruglov that 
he would be able to leave the Soviet Army immediately and return to his 
technical education with no charges or penalties against him for having 
come to the American Embassy. Kruglov decided, during the course 
of this meeting, that he would leave the Embassy with the Soviet officials. 
We again made clear to him, in the presence of the Soviet party, that 
he had the option to stay in the Embassy. Kruglov wrote out a statement 
indicating that his decision was taken freely. This statement is avail- 
able to the press. l ; 


-The Embassy reports that the interview was conducted according 
to the agreed ground rules and without any intimidation of Kruglov. 


The Charge was instructed to tell the Soviet Ambassador that we 


1 Dept. of State News Briefing, DPC 180, Sept. 22, 1980, at 6-7. 
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noted the assurances provided to Kruglov . . . and that we would 
make them public. We also informed him that we would publish 
Kruglov’s statement. We also told the Ambassador that we expected 
that all the restrictions on our Embassy since Kruglov’s arrival would 
be lifted. We are informed that that has been done.® 


INTERPRETATION OF TREATIES 
(U.S. Digest, Ch. 5, §2) 


Absence of U.S. Ratification of Vienna Convention 


At a hearing on the Agreement Governing the Activities of States on the 
Moon and Other Celestial Bodies (the Moon Treaty), adopted by the UN 
General Assembly on December 5, 1979, which the Subcommittee on 
Science, Technology, and Space of the Senate Committee on Commerce, 
Science, and Transportation held on July 29, 1980, S. Neil Hosenball, 
General Counsel of the National Aeronautics and Space Administration 
and U.S. representative on the UN Outer Space Legal Subcommittee, 
stated that interpretation of the Agreement depended upon its negotiating 
history as required by the Vienna Convention on the Law of Treaties (1969) 
and by customary international law. 

Subsequently, the subcommittee questioned whether the absence of rati- 
fication of the Vienna Convention on the Law of Treaties by the United 
States might be used as an argument against its position on interpretation 
of the Moon Treaty. Senator Adlai E. Stevenson, Chairman of the sub- 
committee, asked the Legal Adviser of the Department of State, Roberts B. 
Owen, for his views on the matter. The Legal Adviser replied in a letter 
dated September 12, 1980, reading in part: 


While the United States has not yet ratified the Vienna Convention 
on the Law of Treaties, we consistently apply those of its terms which 
constitute a codification of customary international law. Most provisions 
of the Vienna Convention, including Articles 31 and 32 on matters 
of treaty interpretation, are declaratory of customary international 
law. (See the Commentary of the International Law Commission, 
United Nations Conference on the Law of Treaties, A/Conf.39/11/Add.2, 
1971, p. 38.) 


As provided in Articles 31 and 32 of the Vienna Convention, the 
interpretation of a treaty does not necessarily depend entirely upon 
its negotiating history, but recourse is had to the negotiating history 
when other means of interpretation leave the meaning of a provision 
ambiguous or obscure. 


As a matter of judicial and executive practice, negotiating history, 
like the legislative history of a statute, is frequently relied upon in U.S. 
domestic law and in international law to interpret treaties.? 


5 Dept. of State File No. P80 0141-1948. 

During the time that Kruglov was in the Embassy at Kabul, Afghan security police had 
attempted to search cars belonging to the Embassy or its members and had attempted to re- 
strict access to the Embassy compound. i 

! Dept. of State File Nos. P80 0124-1938, P80 0115-1502. 


JUDICIAL DECISIONS 


Enforcement of foreign judgments—enforcement of foreign arbitral award under 
__ the Convention on the Recognition and Enforcement of Foreign Arbitral Awards 


LIBYAN AMERICAN OIL Co. v. SOCIALIST PEOPLE’s LIBYAN ARAB JAMAHIRYA, 
: 482 F.Supp. 1175 (1980).* 
United States District Court, District of Columbia, January 18, 1980. 


The Libyan American Oil Company (LIAMCO) commenced an action in 
the United States District Court for the District of Columbia to confirm and 
enforce an arbitral award rendered against the Socialist People’s Libyan 
Arab Jamahiriya on April 12, 1977, pursuant to an arbitration held in 
Geneva, Switzerland. The arbitration arose in connection with a dispute 
between LIAMCO and Libya concerning the nationalization of LIAMCO's . 
property and interests in Libya granted under certain deeds of concession. 
Pursuant to an arbitration clause in the deeds of concession, LIAMCO 
sought arbitration by a sole arbitrator, and an award of approximately U.S. 
$80 million was rendered in its favor against Libya.’ 

LIAMCO invoked the jurisdiction of the district court pursuant to the 
Foreign Sovereign Immunities Act of 1976 (the Act), 28 U.S.C. §1330(a) 
and '(b), arguing that Libya was not immune under the Act. Further, 
LIAMCO argued that the 1958 New York Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards (the Convention), codified at 
9 U.S.C. §§201-208, required confirmation of the arbitral award. Libya 
did not challenge the award’s validity, but it opposed LIAMCO’s motion 
for confirmation of the award. Libya argued first that the district court was 
without jurisdiction and second that, even if the court found jurisdiction, 
it could not enforce the award under the Convention because of the act of 
state doctrine. 

District Court Judge Smith rejected Libya’s jurisdictional argument and 
found that Libya had waived its defense of sovereign immunity for the 
purpose of the Act by expressly agreeing to the specific amendments to the 
arbitration and choice-of-law clauses in the deeds of concession. The court 
found support for its reasoning in the legislative history of the Act, in 
section 1605(a) (1) of the Act, which provides that a foreign state is not 
immune if it has “waived its immunity either explicitly or by implication,” 
and in the recent precedent laid down in Ipitrade Int'l, S.A. v. Federal Republic 
of Nigeria (465 F.Supp. 824, 826 (D.D.C. 1978); see also 74 AJIL 653). 

However, the district court accepted Libya’s defense that the arbitral 
award could not be enforced under the 1958 New York Convention because 
of the act of state doctrine. In reaching its conclusion, the court considered 
the seven exceptions to enforcement of the award under the Convention 
and held that the one provided in subsection 2(a) of Article V was determina- 


* Note by P. Nicholas Kourides, Esq. 
For further proceedings concerning this award, see the Swiss case note infra. 
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tive. This exception provides that recognition and enforcement of an award 
may be refused if the competent authority in the country where enforce- 
ment is sought determines that “the subject matter of the difference is not 
capable of settlement by arbitration under the law of that country.” Judge 
Smith determined that the subject matter of the difference before him was 
“Libya’s nationalization of LIAMCO’s assets and the rate at which LIAMCO 
should be compensated for the assets taken under that nationalization”;? he 
concluded that it was not capable of settlement by arbitration under the law 
of the United States because the act of state doctrine required judicial absten- 
tion from passing on the effectiveness of the acts of foreign sovereigns.’ 

In addition, Judge Smith dismissed LIAMCO’s argument that, even if the 
act of state doctrine should be applied in the case, the Hickenlooper Amend- 
ment to the Foreign Assistance Act of 1964 would provide an exception 
to that doctrine and require the court to decide the case. Judge Smith con- 
cluded that the contract rights that were the basis of LIAMCO’s claim did 
not constitute property for the purposes of the Hickenlooper Amendment, 
and that U.S. courts have not “found that the repudiation of contractual 
obligations amounts to a ‘confiscation or other taking,’ as those terrhs arë 
employed in the statute.”* Moreover, LIAMCO had failed to show that 
the taking was in violation of international law. 

The district court decision is presently being appealed to the United 
States Court of Appeals for the District of Columbia. 


Jurisdiction —Alien Tort Statute—whether torture constitutes a tort in violation of 
international law : 


FILARTIGA v. PENA-[RALA. No. 79-—6090.* 
U.S. Court of Appeals, 2d Cir., June 30, 1980. 


Plaintiffs, the father and sister of the deceased, brought this suit in the 
U.S. District Court for the Eastern District of New York for the wrongful 
death of Joelito Filartiga. They accused the defendant Peña, a police officer, 
of having tortured and caused the death of the deceased while he was de- 
tained in a Paraguayan prison, allegedly in retaliation for his father’s 
political opposition to the regime.’ The parties are all Paraguayan nationals 
who had originally entered the United States on visitors’ visas.? 


2 482 F.Supp. 1175, 1178 (1980). 

3 Judge Smith seemed to rely heavily on Hunt v. Mobil Oil Corp. , 550 F.2d 68, 73 (2d Cir. 1977), 
cert. denied, 434 U.S. 984, 98 S.Ct. 608, 57 L.Ed.2d 477. 

4482 F.Supp. at 1179. See Occidental of Umm al Qay, Inc. v. Cities Service Oil Co., 396 
F.Supp. 461, 472 (D.C. La. 1975), quoted by the court. 

* Note by Edward J. Rosen. 

1 Plaintiffs alleged that they had originally commenced a criminal action against-Pefia in 
Paraguay, which after more than 4 years had produced no conviction. They contended that 
as a result their attorney was disbarred and threatened with death while shackled to a wall 
by Peña. i 

? Defendant Peña had overstayed his visa and was served with a deportation order in 
April 1979. Although the plaintiffs were able to secure a temporary stay of deportation, 
pending the disposition of this suit, the Supreme Court overruled the stay and Peña was 
deported. 
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The plaintiffs based their contention that the district court had juris- 
diction principally on the Alien Tort Statute, 28 U.S.C. §1350 (originally 
the Judiciary Act of 1789, ch. 20, §9(b), 1 Stat. 67, 77 (1789)). This statute 
gives the district court jurisdiction over “any civil action by an alien for a 
tort only, committed in violation of the law of nations or a treaty of the 
United States.” Unlike jurisdiction founded on a claim “arising under 
federal law,” jurisdiction under this statute required a determination, and not 
merely an allegation, that torture violated the law of nations. Hence, failure 
to prove that official torture was prohibited by international law would 
have been fatal to the court’s jurisdiction. 

District Judge Nickerson examined the international prohibition against 
torture and dismissed the suit for lack of jurisdiction, Although he 


recognized the strength of appellants’ argument that official torture 
violates an emerging norm of customary international law . he 
felt constrained by dicta contained in two recent opinions of this [Sec- 
ond Circuit] Court, Dreyfus v. von Finck, 534 F.2d 24 (2d Cir.), cert. 
denied, 429 U.S. 835 aris LIT v. Vencap, Lid., 519 F.2d 1001 (2d Cir. 
1975), to construe narrowly “the law of nations,” as employed in §1350, 
as excluding that law which governs a state’s treatment. of its own 
citizens.* 


On appeal, in an opinion by Chief Judge Kaufman, the circuit court 
reversed the lower court and sustained federal jurisdiction, ruling that 
“an act of torture committed by a state official against one held in detention 
violates established norms of the international law of human rights, and 
hence the law of nations.”* 

In determining whether the Alien Tort Statute required application of 
contemporary international law rather than the 18th-century “law of 
nations,” the court drew upon the opinion of the Supreme Court in The 
Paquete Habana (175 U.S. 667 (1900)). The Paquete Habana involved the 
development into customary law of the wartime prohibition against the 
seizure of enemy fishing vessels. Although once rooted in comity, that 
prohibition was held by the Habana Court to have attained the status of 
international law by having commanded the “general assent of civilised 
nations.”° Analogizing that decision to the present statute, Chief Judge 
Kaufman observed: “the courts must interpret international law not as 
it was in 1789, but as it has evolved and exists among the nations of the 
world today.”® 

The court’s analysis of contemporary international law found strong 
support in a memorandum of the United States as amicus curiae.’ In this 
memorandum the Government observed that every state party to the United 
Nations Charter had an obligation under Articles 55 and 56 to promote 


* No. 79-6090 (2d Cir. June 30, 1980), slip op. at 7. 

î Id. at 8. 

3 Id. at 9-10, quoting 175 U.S. 667, 694 (1900). 

ê Slip op. at 10. 

* Memorandum for the United States as Amicus Curiae, Filartiga v. Pena: Irala, No. 79-6090, 
reprinted in 19 ILM 585 (1980). 
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fundamental human rights, an obligation recognized in treaties, national 
constitutions, decisions of the International Court of Justice, and inter- 
national customary law. The memorandum then argued that protection 
from torture constituted such a fundamental human right. 

Central elements in the Government's argument that customary inter- 
national law prohibited torture were a succession of treaties and UN declara- 
tions articulating specific human rights obligations. The Government began 
by observing that “[e]very multilateral treaty dealing generally with civil 
and political human rights proscribes torture,” and suggested that such 
“provisions, in conjunction with other evidence are persuasive of the exist- 
ence of an international. norm that is binding as a matter of customary law 
on all nations, not merely those that are parties to the treaties.”® The Govern- 
ment found such “other evidence” of this customary norm in a series of UN 
declarations prohibiting torture, all of which were adopted without dis- 
sent.!? i , 

Although the circuit court also noted that national laws prohibiting the 
use of torture were widespread, and that this prohibition had found expres- 
sion in a number of multilateral treaties, it did not directly address itself 
to the narrower questions whether the prohibition was a general principle 
of law or whether the applicable treaty provisions had become lex generalis 
for the integnational community. However, the court did view these phe- 
nomena as probative of the existence of a customary law prohibition, and 
it shared the Government’s view that the succession of treaties and declara- 
tions specifically prohibiting torture were “significant.” Thus, the court 
variously observed: 


(1) [A] Declaration creates an expectation of adherence, and “insofar 
as the expectation is gradually justified by State practice, a declaration 
may by custom become recognized as laying down rules binding upon 
the States.”"? 


(2) Indeed, several commentators have concluded that the Universal - 
Declaration has become, im toto, a part of binding, customary interna- 
tional law.” 


8 See the American Convention on Human Rights, Nov. 22, 1969, OAS TS 36, OAS, OR, 
OEA/Ser.A/16; the International Covenant on Civil and Political Rights, GA Res. 2200A . 
(XXI) (Dec. 16, 1966); the European Convention for the Protection of Human Rights and 
Fundamental Freedoms, Nov. 4, 1950, [1968] ETS 5, 213 UNTS 221; the Geneva Con- 
vention Relative to the Treatment of Prisoners of War of Aug. 12, 1949, 6 UST 3316, TIAS 
No. 3364, 75 UNTS 135, cited by the Government. 

® Memorandum for the United States, supra note 7, at 13 n.28. 

10 The Government focused its argument primarily on the Universal Declaration of Human 
Rights, GA Res. 217A (III) of Dec. 10, 1948, and the Declaration on the Protection of All 
Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treat- 
ment or Punishment, GA Res. 3452 (XXX) of Dec. 9, 1975. 

The Government also noted that 55 national constitutions prohibited torture and argued 
that the prohibition was therefore a general principle of law. 

ï Slip op. at 13. The quoted passage is taken from the Memorandum of the Office of Legal 
Affairs, UN Secretariat, 34 UN ESCOR, Supp. (No. 8) 15, UN Doc. E/CN.4/1/610 (1962). 

2 Slip op. at 13. See also Nayar, Human Rights: The United Nations and United States Foreign 
Policy, 19 Harv. INT'L L.J. 813, 816 n.18 (1978); Waldock, Human Rights in Contemporary 
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(3) EE to the act of torture, we have little difficulty discerning l 
its universal renunciation in the modern usage and practice of nations.! 


(4) The. fact that the prohibition of torture is often honored in the 
breach does not diminish its binding effect as a norm of interna- 
tional law.*4 


Having decided that official torture constitutes a violation of interna- 
tional law, the court dealt with other collateral jurisdictional questions 
raised by the defendant. Peña had contended that the court’s exercise of 
jurisdiction would be unconstitutional under Article III. Peña based this 
contention on the fact that Article 1, section 8, clause 10 of the Constitution 
empowered Congress to “define and punish . . . offenses against the law 
of nations.” Therefore, it was argued, “international law forms a part of 
the law of the land [within the meaning of Article III] only to the extent 
that’ Congress has acted to define it.” The court rejected this argument 
- summarily, observing that U.S. courts had frequently decided cases on the 
basis of uncodified norms of international law. Moreover, the court pointed 
out that even before the Alien Tort Statute had been enacted, “it was taken 
for granted on both sides of the Atlantic that the law of nations forms a part 
of the common law.”'® 

With respect to the extraterritorial character of the present litigation, 
the court observed that its exercise of jurisdiction was consistent with the 
traditional competence of domestic courts over transitory tort claims that 
have no other relation to the forum than the presence of the parties. It was 
conceded by both parties that where in personam jurisdiction has been ob- 
tained, and the alleged tort violates the laws of Paraguay and the United 
States, the jurisdiction of the state courts would also be proper. According 
to the court, such competence is justified by a nation’s “legitimate interest 
in the orderly resolution of disputes among those within its borders.”!” 
Moreover, “where the lex loci delicti commissi is applied, it is an expression of 
comity to give effect to the laws of the.state where the wrong occurred.”'8 
The court emphasized that although its jurisdiction depended on a deter- 
mination of international law, the case itself was to be decided under appli- 
cable national law, as determined by conflict-of-law principles. 

Finally, the court rejected Pena’s claim that the suit was barred by the 
act of state doctrine because Pena had failed to raise the defense in the lower 
court. Chief Judge Kaufman also expressed skepticism that an ultra vires 
act of torture, unratified by the national government, could properly be 
subsumed under that doctrine. At the same time, the court acknowledged 





` International Law and the Significance of the European Convention, INT'L & Comp. L.Q., Supp. 

Pub. No. 11, at 15 (1965), cited by the court. 

8 Slip op. at 13. 4 Td. at n.15. 

Id. at 19. 

16 Fd, at 18. See also 1 BLACKSTONE Commentaries 263-64 (lst ed. 1765-1769), cited 
by the court. 

17 Slip op. at 16. 

18 Ibid. See McKenna v. Fisk, 42 U.S. (1 How.) 241, 248 (1843); Mostyn v. Fabrigas, 1 Cowp. 
161 (1774), cited by the court. 
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the foreign policy considerations that faced the lower court on remand 
where a forum non conveniens motion was pending, and indicated that its 
decision did not dispose of the difficult policy question underlying a deter- 
mination of the most appropriate forum for this suit.’® 

Concluding, the court adverted to the stringent jurisdictional require- 
ments of the Alien Tort Statute, emphasizing that only a very narrow class 
of action fell within its ambit: l 


the mere fact that every nation’s municipal law may prohibit theft does 
not incorporate “the Eighth Commandment, ‘Thou Shalt not steal’. . . 
[into] the law of nations.” It is only where the nations of the world have 
demonstrated that the wrong is of mutual and not merely several con- 
cern, by means of express international accords, that a wrong generally 
recognized becomes an international law violation within the meaning 
of the Statute.” 


The court’s decision clearly placed torture within that narrow class, so that 
in nations such as the United States where customary international law is 
ipso facto a part of the law of the land, “for purposes of civil liability, the 
torturer has become—like the pirate and slave trader before him —aAostis 
humani generis, an enemy of all mankind.”?! 


Swiss Case NOTE 


Attachment —attachment of assets of a foreign state pursuant to enforcement of a 
foreign arbitral award 


SOCIALIST PEOPLE’S LIBYAN ARAB JAMAHIRIYA V. LIBYAN AMERICAN OIL 
Co. (LIAMCO).* 

First Public Law Department, Swiss Federal Supreme Court, Lausanne, 
Switzerland, June 19, 1980. 


Pursuant to a dispute between the Libyan American Oil Company 
(LIAMCO) and the Socialist People’s Libyan Arab Jamahiriya concerning 
Libya’s nationalization of LIAMCO’s property and interests in Libya 
granted under certain deeds of concession, LIAMCO instituted arbitral 
proceedings before a sole arbitrator in Geneva, Switzerland, and was 
awarded approximately U.S. $80 million in damages.! The award was 
granted a certificate of enforcement by the Cour de Justice of Geneva, 
making it equivalent to an enforceable judgment of a Swiss court and there- 
fore enforceable anywhere in Switzerland. 

On February 13, 1979, LIAMCO obtained an order of attachment from 
the Zurich District Court, in an amount equivalent to the amount of the 
award, against the financial assets of the State of Libya and of'certain other 


1 See supra note 1. These allegations will undoubtedly complicate the court's consideration 
_ of the removal motion. 

2 Slip op. at 22. See LIT v. Vencap, 519 F.2d 1001, 1015 (2d Cir. 1975), quoted by the court. . 

1 Slip op. at 26. 

* Note by P. Nicholas Kourides, Esq. The English translation from the original German 
text was prepared by All-Language Services, Inc. 

1 For proceedings in the United States concerning this award, see p. 148 supra. 
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Libyan governmental organizations held at six banks in Zurich. Based on 
this order of attachment, the Debt Collection Office of Zurich seized certain 
of the assets of the Libyan governmental organizations at these banks. On 
May 17, 1979, LIAMCO obtained from the Debt Collection Office a writ 
to pay it the amount of the Libyan assets necessary to satisfy its claim. 

Libya intervened and filed a constitutional appeal with the Swiss Federal 
Supreme Court alleging infringement of its immunity under international | 
law and requesting cancellation of the order of attachment and the seizure 
based thereon and annulment of the writ of payment. Libya did not chal- 
lenge the validity of the award. LIAMCO moved to deny the appeal. 

On June 19, 1980, the Federal Supreme Court upheld the Libyan appeal 
on the grounds that under Swiss law the Swiss courts did not have juris- 
diction to order the steps protested by Libya. After confirming Libya’s 
right to make a constitutional appeal in these circumstances, the Supreme 
Court went on to consider Libya’s immunity under international law, but 
did not decide that issue. Although concluding that the principle of limited 
immunity of foreign states was accepted in the Swiss courts, the Supreme 
Gourt determined that it was unnecessary to reach that issue unless the 
Swiss courts had jurisdiction. 

The Supreme Court confirmed the requirement of Swiss law in cases of 
enforcement measures against foreign states that a “sufficient domestic 
relationship” must be present in order to assume jurisdiction. Even though 
LIAMCO asserted that Libya had waived its immunity under international 
law because it had agreed to the arbitration clause in the deeds of concession 
pursuant to which the award was granted, the Court determined that the 
question of waiver did not have to be answered if there was no “sufficient 
domestic relationship.” The Court defined a “sufficient domestic relation- 
ship” under Swiss case law as “present if the debt was contracted or is to be 
settled in Switzerland or if the foreign state as debtor has engaged in actions 
suited to establish venue in Switzerland. . . . The mere fact that assets of 
the debtor are located in Switzerland cannot create such a relationship.” 
The Court determined that the choice of the seat of the arbitration in 
Geneva by the sole arbitrator was the only point of contact with Switzerland 
and such contact was not adequate to establish a “sufficient domestic rela- 
tionship.” The Court concluded: 


The subject of the dispute on which the arbitrator has to rule did, on 
the contrary, concern interests located abroad, as the arbitration 
proceedings dealt with the concession rights of the Appellee, an Ameri- 
can oil company which had produced oil in Libya, which rights had 
been expropriated by the Appellant. Under these circumstances there 
is no sufficient domestic relationship between the ae relationship 
and Switzerland, which, according to the above, excludes the jurisdic- 
tion of Swiss governmental authorities for taking the steps protested in 
the appeal. The appeal is therefore justified.* 


? Decision of the Swiss Federal Supreme Court, June 19, 1980, subsection 5, para. 1 under 
“consideration” of the Court. 
3 Id., para. 2. 
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FEDERAL REPUBLIC OF GERMANY CASE NoTEs* 


Protection of property and other economic rights of foreign nationals—effect of 
treaties and customary international law 


On February 28, 1980, the Supreme Court of the Federal Republic of 
Germany announced two judgments on the protection of property and 
other economic rights of foreign nationals against impairment by official 
action. In one case, involving a suit by Capitol International Airways, Inc. v. 
‘Federal Republic of Germany,’ the Court ruled that a U.S. air carrier was en- 
titled to compensation for damages caused by the slowdown of the federal 
air controllers in 1973, under Article V of the Treaty of Friendship, Com- 
merce and Navigation between the United States of America and the 
Federal Republic of Germany of October 29, 1954.? In the other case,? 
involving an action by a foundation established under the law of Liechten- 
stein against the Land of Bavaria for damages caused by the dilatory disposal 
of an application for a building permit, the Court held that the plaintiff was 
entitled to compensation under applicable domestic legislation governing 
public land use control, as construed in accordance with principles of 
international law. 


The U.S. Air Carrier’s Case 


Capitol International Airways, a U.S. air carrier engaged in charter 
flight, as well as other U.S.-based air carriers not parties to the action, suf- 
fered serious economic losses as a result of the German air controllers’ “slow- 
down” in 1973. This conduct, growing out of a labor controversy, prevented 
many domestic and foreign airlines from keeping their schedules or from 
landing and taking off from airports in the Federal Republic. Because 
under the law of the Federal Republic the air controllers are federal of- 
ficials, the U.S. air carriers claimed that the Federal Republic was obliged to 
compensate them for the losses caused by its officers. Negotiations with 
the Federal Ministry for Air Commerce, however, were unsuccessful, and 
one of the injured U.S. carriers instituted a damage action in the appropriate 
German district court. 

The complaint claimed a right to compensation on three separate legal — 
bases: (1) the Federal Republic was liable for damages inflicted by its officials 
on U.S. nationals pursuant to the Law on the Responsibility of the German 
Empire for Acts of its Officers,* as modified with respect to U.S. nationals 
by the Treaty of Friendship, Commerce and Navigation of 1954;° (2) the 
Federal Republic was obliged to compensate U.S. nationals for damages ` 


* Notes by Stefan A. Riesenfeld, Board of Editors. 

1 Capito! International Airways, Inc. v. Federal Republic of Germany, Case No. HI ZR 
141/77 (Feb. 28, 1980), 26 RIW 731 (1980). 

27 UST 1839, TIAS No. 3593, 273 UNTS 3. 

3 Case No. ILI ZR 165/78 (Feb. 28, 1980), 33 NJW 1567 (1980). 

*[1910] RGB1 798, Act of 22 May 1910. : 

5 Supra note 2. 
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caused by the slowdown because that action amounted to an inverse con- 
demnation of the plaintiff’s business establishment; and (3) the Federal 
Republic had breached the obligations flowing from its maintenance of a 
public facility. 

The defendant Government denied liability on any of the three theories 
asserted by plaintiff. The court of first instance and the intermediate court 
of appeals held for defendant and dismissed the complaint; but on further 
appeal the panel of the German Supreme Court reversed and remanded 
the case, sustaining the plaintiff’s second theory of recovery. In rejecting 
the first theory of recovery, the Supreme Court held that the Friendship 
Treaty did not exempt U.S. nationals from the technical reciprocity re- 
quired by the German Federal Tort Claims Act of 1910.6 However, 
the Court did find a sufficient legal basis for a right to damages in Article 
V of the Treaty, which guarantees the mutual protection of the property 
rights of the nationals of the parties. Thus, the Court felt no need to pass 
on the third ground for recovery invoked in the complaint. 

Section 7 of the German Federal Tort Claims Act of 1910 allows nationals 
of another state to hold.the German Government liable for damages caused 
by its officers only if the German Chancellor has issued a proclamation, 
published in the official collection of statutes, that the other state accords 
substantive reciprocity to German nationals either by law or by treaty.” 
Plaintiff argued that this requirement did not apply to U.S. nationals be- 
cause of the Friendship Treaty of 1954. It rested its contention on the 
combined effect of Article VI of the Friendship Treaty, which guarantees 
access to all national courts and tribunals,® and its Article VII, which accords 
national and most-favored-nation treatment to nationals of the other party 
with respect to their engaging in all types of commercial activities and 
“all that relates to the conduct of their enterprises.”® Plaintiff found sup- 
port for its approach in the general purpose and spirit of the Treaty. 


ê Supra note 4. 

7 Supra note 4, at 800. This section has repeatedly been held not to have been superseded by 
Article 131 of the Weimar Constitution or Article 34 of the Bonn Basic Law, RG, III 486/24 
(Sept. 25, 1925), III RGZ 294 (1926); RG, III 277/34 (Sept. 17, 1935), 149 RGZ 83 (1936); 
BGH, III ZR 45/53 (May 10, 1954), 13 BGHZ 241 (1954), 7 NJW 1283 (1954); BGH, III ZR 
48/55 (Oct. 1, 1956), 9 NJW 1836 (1956); BGH, IH ZR 6/56 (July 13, 1957), 8 Vers R 642 
(1957); BGH, III ZR 96/66 (July 13, 1961), 14 NJW 1811 (1961). See P. Dacroctou, 
KOMMENTAR ZUM BONNER GRUNDGESETZ, Art. 34, marg. notes 327~36 (rev. ed. 1970). 

8 Article VI, para. 1 provides: 


Nationals and companies of either Party shall be accorded national treatment with respect 
to access to the courts of justice and to administrative tribunals and agencies in the ter- 
ritories of the other Party, in all degrees of jurisdiction, both in pursuit and in defense of 
their rights. It is understood that the companies of either Party not engaged in activities 

© within the territories of the other Party shall enjoy such access therein without any require- 
ment of registration or domestication. 


°? Article VI, paras. 1 and 4 provide: 


1. Nationals and companies of either Party shall be accorded, within the territories of the 
other Party, riational treatment with respect to engaging in all types of commercial, 
industrial, financial and other activity for gain, whether in a dependent or an independent 
capacity, and whether directly or by agent or through the medium of any form of lawful 
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The Court rejected this liberal and integrative method of construction. 
Instead, it adhered to a literal and fragmented analysis, which narrowed 
the scope of each article of the Treaty and of the operation of the na- 
tional treatment and most-favored-nation treatment accorded thereby. It 
held in particular that Article VI contained solely a procedural guarantee 
of access to domestic courts and did not affect the scope of available legal - 
remedies. Similarly, the Court found in Article VII merely a guaranty of the 
free entry into and the development of entrepreneurial activities without 
bearing on the extent of applicable substantive legal protection. Ac- 
cordingly, the judgment reaffirmed the need for a published executive 
finding of material reciprocity as a condition for actions by U.S. nationals 
under the German Federal Tort Claims Act. 

The Court disregarded the conflict between its approach and that of 
a diplomatic note the Federal Republic! had delivered to the U.S. Depart- 
ment of State when the Senate was holding hearings on amendments to the 
Clayton Act. The amendments had been proposed in order to overturn or 
modify the holding of the U.S. Supreme Court in the case of Pfizer, Inc. v. 
Government of India.‘ The so-called Pfizer amendment was intended to limit 
recovery by foreign governments for violations of the U.S. antitrust laws to ` 
actual damages, and to condition relief on reciprocity. It was proposed in 
two versions, one sponsored by Senator Dennis DeConcini and the other 
by Senator Charles Mathias. The former formulation” provided: 


No foreign sovereign may bring an action in any court of the United 
States under the authority of this section unless the Attorney General 
of the United States certifies to the relevant court that— 


1) the United States is entitled to sue in its own name and on its own 
behalf on a civil claim in the courts of such foreign sovereign; and 

2) such foreign sovereign by its laws prohibits restrictive trade 
practices. 





juridical entity. Accordingly, such nationals and companies shall be permitted within — 
- such territories: (a) to establish and maintain branches, agencies, offices, factories and 
other establishments appropriate to the conduct of their business; (b) to organize 
companies under the general company laws of such other Party, and to acquire ma- 
jority interests in companies of such other Party; and (c) to control and manage enterprises 
which they have established or acquired. Moreover, enterprises which they control, 
whether in the form of individual proprietorships, companies or otherwise, shall in all that 
relates to the conduct of activities thereof, be accorded treatment no less favorable than 
that accorded like enterprises controlled by nationals or companies of such other Party. 


4. Nationals and companies of either Party, as well as enterprises controlled by such 
nationals or companies, shall in any event be accorded most-favored-nation treatment 
with reference to the matters treated in the present Article. : 


‘0 The English translation of the note, dated May 3, 1979, which was transmitted to the 
Senate Committee on the Judiciary by the Department of State, is reprinted in the Antitrust 
. Enforcement Act of 1979, S. Rep. No. 96-239, 96th Cong., Ist Sess. 71 (1979). 

11 434 U.S. 308 (1978). 

2 The amendment proposed by Senator DeConcini was introduced as S, 2486, 95th Cong, ig 
2d Sess. (1978), and explained on the Senate floor on Feb. 6, 1978, 124 Conc. Rec. $1190 
(daily ed. 1978). It was incorporated with slight changes in S. 1874, 95th Cong., 2d Sess., as 
reported, and S. 300, 96th Cong., Ist Sess. (1979). y 


158 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 
The Mathias substitute"? conditioned the recovery of actual damages on 
_the proviso ` 


that no foreign sovereign may maintain an action in any court of the 
United States under the authority of this section unless its laws would 
have forbidden the type or category of conduct on which the action is 
-based if that conduct had occurred within its territory at the time it 
occurred in the United States, and unless its laws allow the Government 
of the United States to recover damages caused by such conduct 
through the judicial or administrative processes of the foreign 
“sovereign. 


The Mathias version was adopted by the Senate committee. 

The German note raised objections to both forms of the Pfizer amend- 
ment, and in particular to that sponsored by Senator Mathias. The 
German Government found.fault with the préposals because they made 
“access to the courts dependent on the legal situation in both countries being 
approximately equal.” It viewed the Mathias version “as a de facto bar to the 
German Government or its corporations from suing antitrust cases in U.S. 
courts.” It concluded: “It is the position of the Government of the Federal 
Republic of Germany that the enactment of the Mathias amendment which 
may bar Germany from U.S. courts would violate the 1956 United States- 
German Friendship Treaty assuring reciprocal national treatment in access 
to courts.” 1" 

Although the note was brought to its attention, the deciding panel of the 
German Supreme Court in its judgment simply ignored the construction of 
Article VI adopted by its own Government in a diplomatic note. It made no 
attempt to explain how the reciprocity requirement of section 7 of the 
Federal Tort Claims Act could apply in the face of the: Treaty’s “assurance 
of reciprocal national treatment in access to courts,”’® if the analogous 
requirement of the proposed Mathias amendment did not. Actually, either 
requirement constitutes “de facto” or “practically” or “effectively”? (the 
three terms used in the note) a bar to access. l 

Although the panel read Articles VI and VII restrictively, it adopted a. 
more liberal interpretation of the protection of property rights ac- 
corded by Article V. Noting that the article paralleled in purpose and 
language the property guarantees of Article 14 of the Bonn Basic Law, the 

“Court concluded that both protections should have.comparable scope and 
enforceability under domestic law. The Court held: 


In view of this stipulation for the protection of property rights that 
possesses direct applicability as domestic law and tracks in all essential 
respects the guaranty of property rights accorded by Article 14 of the 
Basic Law, it is beyond doubt that plaintiff may claim protection for its 


13 The Mathias substitute was introduced on April 23, 1979, 125 Conc. Rec. S4488 (daily 
ed. 1979). 

11 S, Rep. No. 96-239, supra note 10, at 46, 62, and 76. 

15 Id. at 72. 

18 According-to German constitutional law, self-executing treaty provisions supersede incon- 
sistent prior statutorý rules. 
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property in Germany to an extent that affords standing within the 
sense of the law governing redress for expropriation. 


Accordingly, the Court ruled that plaintiff was entitled to compensation 
for what in U.S. legal parlance is called inverse condemnation. In addition, 
the Court enunciated some guidelines for determining the amount of 
compensation plaintiff should receive for the diminution of its prop- 
erty rights. 


The Liechtenstein Foundation Case 


In the other case, involving the claim of a foreign national to compensa- 
tion from the Government of Bavaria for wrongful delay in the grant of a 
building permit,” the German Supreme Court had further occasion to 
develop the rules governing the compensability of governmental impair- 
ment of property rights. This case was different from the alien air carrier’s 


case because there were no treaty provisions such as those invoked by the - ` 


U.S. airline. 

Like section 7 of the German statute governing tort liability of the Federal 
Government for the acts of its officials, section 60 II of the Bavarian Law 
for the Application of the Civil Code of June 9, 1899, requires proof of 
material reciprocity as a condition for governmental liability in tort. The 
German Supreme Court held that this distinction between foreign claimants 
whose national law accords comparable legal protection and foreign 
claimants whose national law does not provide such protection did not 
violate any paramount rules of the Bonn Organic Law or general customary 
international law. In the opinion of the panel, the statutory requirement 
was an expression of the international principle of reciprocity which’ 
serves to promote national interests vis-a-vis foreign nations. The panel 
relied on a holding of the German Constitutional’? Court that upheld the 
constitutionality of a provision in the Law of Compensation for Detention 
During Criminal Investigation requiring material reciprocity for benefits 
to foreign nationals.’® It found that insistence on material reciprocity did 
not violate the minimum standards of legal protection established by general 
customary international law. 

The panel held, however, that plaintiff was entitled to com- 
pensation for inverse condemnation. It based this conclusion on a series of 
federal and Bavarian laws governing property rights in real property and 
their protection in eminent domain proceedings, which made no distinc- 
tions on the basis of the owners’ nationality, and on the applicable principle 
of international law mandating respect for acquired rights. 

These two judgments demonstrate a notable and commendable attention 
to principles of international law, although one would have hoped for a 


11 Case No. III ZR 165/78, 33 NJW 1567 (1980). 
™ BVerfG, 2 BvR 59/71 (March 23, 1971), 30 BVerfGE 409 (1971). 
1 Law of 14 July 1904, [1904] RGBI 321. 
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more productive construction of the national and most-favored-nation 
treatment provisions” of Articles VI and VII of the Friendship Treaty. 


CURRENT DEVELOPMENTS REGARDING JUDICIAL DECISIONS 
REPORTED IN THE JOURNAL, 1979-1980 


Agee v. Vance, 483 F.Supp. 729, 74 AJIL 676; aff’d sub nom. Agee v. Muskie, 
No. 80-1125 (D.C. Cir. 1980), cert. granted, 49 U.S.L.W. 3245, motion 
to expedite denied, 49 U.S.L.W. 3288. 

East Europe Domestic International Sales Corp. v. Terra, 467 F.Supp. 383, 74 
AJIL 192; aff’d, 610 F.2d 806. 

` Garcia v. Friesecke, 597 F.2d 284, 74 AJIL 193; cert. denied, 444 U.S. 940, 

100 S.Ct. 292. ‘ 

Goldwater v. Carter, No. 78—2412 (D.D.C. 1979), as amended (D.D.C. 1979), 
74 AJIL 441; reported at 481 F.Supp. 949; rev'd, No. 79-2246 (D.C. Cir. 
1979), 74 AJIL 441; reported at 617 F.2d 697; cert. granted, remanded 
with directions to dismiss, 48 U.S.L.W. 3402, 74 AJIL 441; reported at 
444 U.S. 996, 100 S.Ct. 533. 

Markham v. Pitchess, 605 F.2d 436, 74 AJIL 935; U.S. appeal pending. 

Narenji v. Civiletti, No. 79-2460 (D.C. Cir. 1979), 74 AJIL 433; reported at 
617. F.2d 745, rehearing en banc denied, 617 F.2d 750. 

Rosado v. Civiletti, Nos. 80-2001/3 (2d Cir. 1980), 74 AJIL 679; reported at 
621 F.2d 1179. 

United States v. Baker, 609 F.2d 134, 74 AJIL 678; rehearing en banc denied, 
613 F.2d 314. 

United States v. Decker, 600 F.2d 733,74 AJIL 198; cert. denied, 444 U.S. 855, 
100 S.Ct. 113. 3 

United States v. Dominguez, 604 F.2d 304, 74 AJIL 437; cert. denied sub nom. 
Sarmiento v. United States, 444 U.S. 1014, 100 S.Ct. 664. 

United States v. Fedorenko, 597 F.2d 946, 74 AJIL 186; rehearing en banc denied, 
601 F.2d 1195, cert. granted, 444 U.S. 1070, 100 S.Ct. 1013. 

United States v. Mann, 615 F.2d 668, 74 AJIL 944; U.S. appeal pending. 

United States v. Perez-Herrera, 610 F.2d 289, 74 AJIL 937; rehearing en banc 
denied, 613 F.2d 315. 

United States v. Rubies, 612 F.2d 397,74 AJIL 945; cert. denied, 100 S.Ct. 2162. 

Vance v. Terrazas, 48 U.S.L.W. 4069, 74 AJIL 438; reported at 444 U.S. 252, 
100 S.Ct. 540, rehearing denied, 445 U.S. 920, 100 S.Ct. 1285. 


2 The Court assumed almost axiomatically that the national treatment and the most- 
favored-nation treatment accorded by Articles VI and VII, respectively, as well as the overall 
policies of the Friendship Treaty, related in each case to the identical “subject matter” or 
“sphere of relations.” See the terminology of the International Law Commission in its (final) 
Draft Articles on Most-Favored-Nation Clauses in Treaties Between States, Arts. 4, 9, 10(1), and 
- 19,[1978] 2 Y.B. Int’y L. Comm'n, pt. 2, at 18, 27, and 51. It concluded on the basis of case law 
relating to other treaties that the subject matter of both clauses in Articles VI and VII of the 
U.S.-Germany Friendship Treaty related only to access to the courts and entry into gainful 
activities, and that a grant of remedies was not “within the limits of the subject-matter” of 
these clauses as envisaged by Articles 9 and 10 of the ILC draft; thus, the panel disregarded the 
Law Revision Commission’s comment: “every treaty requires independent examination.” 
Td, at 20. 


CURRENT DEVELOPMENTS 
U.S. MARITIME BOUNDARIES WITH MEXICO, CUBA, AND VENEZUELA 


On August 5, 1980, the Senate Committee on Foreign Relations reported 
favorably without reservation, and recommended Senate advice and con- 
sent to ratification of, three bilateral maritime boundary agreements that 
President Carter had transmitted for advice and consent to ratification 
early in 1979: the Treaty on Maritime Boundaries between the United 
States and the United Mexican States,! the Maritime Boundary Agreement 
between the United States and the Republic of Cuba,” and the Maritime 
Boundary Treaty between the United States and Venezuela.’ 

The committee’s report summarized basic provisions common to all three 
as follows: 


That the sole purpose of the agreements is to establish maritime 
boundaries between the U.S. and the countries of Cuba, Mexico and 
Venezuela; 


That the parties to the agreements will not claim or exercise for any 
_ purpose sovereign rights or jurisdiction over the waters or seabed or 
subsoil delimited to the other party; 


That the maritime boundaries established shall not affect or 
prejudice in any manner the position of any party with respect to the 
extent of internal waters, of the territorial sea, of the high seas or of 
the sovereign rights or jurisdiction for any other purpose; 


That the maritime boundaries are geodetic lines which connect vari- . 
ous points depicted in the treaty and that the coordinates are deter- 
mined with reference to internationally accepted data and standards.* 


It noted, “in addition”: 


That, in the case of the treaty, with Venezuela, disputes arising from 
the interpretation of the treaty will be resolved by negotiations between 
the two governments; and 


That the treaties will enter into force on the date of exchange of 
instruments of ratification. In the case of Cuba, however, the treaty 
specifies that it will enter into force “provisionally” for two years be- 
ginning January 1, 1978, and will then enter into force permanently 
upon the exchange of instruments of ratification. As of January 1, 1980, 


| Signed May 4, 1978, S. Exec. Doc. F, 96th Cong., Ist Sess. (1979). 

® Signed Dec. 16, 1977, S. Exec. Doc. H, 96th Cong., Ist Sess. (1979). 

3 Signed March 28, 1978, S. Exec. Doc. G, 96th Cong., Ist Sess. (1979). 
4S. Exec. Rep. No. 96—49, 96th Cong., 2d Sess. 2 (1980). 
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the provisional agreement with Cuba was extended by executive 
agreement for an additional two-year period.® 


Mark B. Feldman, Deputy Legal Adviser of the Department of State, had 
testified before the committee on June 30, 1980, and had discussed the sub- 
ject of maritime boundary negotiations in general and those covered by the 
three agreements in particular. He noted that the interagency group estab- 
lished by the Department in 1975 in anticipation of U.S. legislative action 
. extending fisheries jurisdiction had sought to “identify in each situation 
` the maritime boundary that would maximize U.S. resources and security 

interests consistent with international law and friendly relations with our 
- neighbors.” 
In regard to Mexico; the two Governments had concluded an exchange 
of notes establishing provisional maritime boundaries in 1976, which were 
confirmied in the 1978 treaty before the committee. In regard to Cuba, the 
parties had concluded a modus vivendi in 1977, establishing a line serving 
as the boundary for 1977, when further negotiations had taken place and 
the agreement then before the committee had been signed. That agreement, 
providing for provisional application of the boundary line for a 2-year 
period from January 1, 1978, had been extended for a further 24-month 
period by an exchange of notes dated December 27 and 28, 1979. Sub- 
sequently, the Department of State submitted written responses from 
Mr. Feldman to four questions presented by Senator Jacob K. Javits, the 
first and last of which bore upon provisional application of the boundary 
agreement with Cuba and the second and third of which were directed to 
provisional application of treaties in general.® 
The committee’s report of August 5, 1980 concluded that ratification of 
the three agreements would serve important U.S. interests by delimiting 
the three maritime boundaries in an equitable manner and ensuring that 
important U.S. fishery and seabed and subsoil mineral rights were pro- 
tected. It also concluded that the agreements would serve U.S. security | 
interests, especially in the Caribbean basin, facilitate law enforcement 
. activities, and strengthen U.S. negotiating positions in future boundary 
discussions. The committee registered “concern,” however, on the issue 
of provisional application, saying in part: 
The Administration has argued in its responses to Senator Javits 
that the President may apply a ‘treaty provisionally in advance of , 
Senate advice and consent so long as “the obligations undertaken” 
are “within the President’s competence under U.S. law.” This phrase 
simply begs the question of how broad such competence might be. 
While the Committee does not dispute the practical necessity of reach- 
ing limited practical accommodations between treaty signatories prior 
to Senate action, it does not accept the broad and vague assertions made 
by the Administration in its response.’ 


MARIAN L; Nasu 
Office of the Legal Advišer, Department of State 


5 Ibid. . 6 See 74 AJIL 931 and 933 (1980). 


_ 7S. Exec. Rep. No. 96—49, supra note 4, at 4. ; 
/ 
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Tue BELGRADE MINIMAL RULES OF PROCEDURE FOR 
INTERNATIONAL HUMAN RIGHTS FACT-FINDING MISSIONS 


After 4 years of study by a special subcommittee, composed of members 
from Britain, Austria, Singapore, Kenya, Uruguay, Bulgaria, Cyprus, 
Ghana, the Netherlands, and the U.S., the 59th Conference of the Inter- 
national Law Association, held in Belgrade from August 18 to 23, 1980, ap- 
proved by consensus a set of minimal procedures to protect the integrity of 
human rights fact-finding by nongovernmental organizations. 

These norms, designated the Belgrade Rules, are intended to encourage 
states to cooperate with fact-finding missions and to contribute to the 
credibility of the facts found. Although the International Law Association 
is a nongovernmental forum, its formulations of international law carry 
considerable weight because of the expertise of the members and the 
organization’s broad geographical coverage. In future, those seeking a 
‘human rights investigation as well as those to be investigated will be able 
to point to the rules as the minimum—but not exhaustive—standard of 
fairness. 

. The rules are intended to curb serious abuses and departures from 
fundamental norms of due process, which were found by the research 
of the committee; their -substance appeared in this Journal's issue of 
April 1980." 
` The rules are as follows: 


I. Terms of Reference (Mandate) 


1. The organ of an organization establishing a fact finding mission 
should set forth objective terms of reference which do not prejudge the 
issues to be investigated. These terms should accord with the instru- 
ment establishing the organization. 


2. The resolution authorizing the mission should not prejudge the 
mission’s work and findings. 


.3. While terms of reference should not unduly restrict the mission 
in the investigation of the subject and its context, they should be so 
specific as to indicate the nature of the subject to be investigated. 


II. Selection of Fact Finders 


4. The fact finding mission should be composed of persons who are 
respected for their integrity, impartiality, competence and objectivity 
and who are serving in their personal capacities. 


5. Where the mandate of the mission concerns one or several specific 
states, in order to facilitate the task of the mission, the government or 
governments concerned, whenever possible, should be consulted in 
regard to the composition of the mission. 


6. Any person appointed a member of the fact finding mission 
should not be removed from membership except for reasons of in- 
capacity or gross misbehaviour. 


‘Franck & Fairley, Procedural Due Process in Human ‘Rights Fact-finding by International 
Agencies, 74 AJIL 308 (1980). 
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7. The chairman and the rapporteur of the fact finding mission 
should not be replaced during the term. of the mission except for 
reasons of incapacity or gross misbehaviour. 


8. Once a fact finding mission has been established and its chairman 
and members appointed; no persons should be added to the mission 
as members except to fill vacancies in the mission. 


III. Collection of Evidence 


' 9, At the commencement of the mission, all material relevant to the 
purpose of the mission should be made available to it, with the assistance 
of the organization concerned. 


10. Fact finding missions should operate with staff sufficient to per- 
mit the independent collection of data and should be assisted by such 
independent experts as the mission may deem necessary. 


11. Fact finding missions may invite the submission of evidence that 
is in writing and contains specific statements of fact that are in their 
nature verifiable. 


12. The state concerned should have an opportunity to comment 
in writing on data referred to in paragraph sy and statements referred 
to in paragraph 11. . 


13. Both the petitioners, such as states, non-governmental organi- 
zations, or groups of individuals, and the states concerned may present 
lists of witnesses to the fact finding mission. The fact finding mission 
should make its own determination as to which witnesses it will hear. 


14. Petitioners ought ordinarily to be heard by the fact finding 
mission in public session with an opportunity for questioning by the 
states concerned. 


15. The fact finding mission shall in advance require the state con- 
cerned to provide adequate guarantee of non-retaliation against 
individual petitioners, witnesses and their relatives. 


-< 16. In.case a guarantee, as referred to in paragraph 15, is provided 
to the satisfaction of the fact finding mission, the latter should, on 
hearing witnesses, either provide an opportunity for the state con- 
cerned to be present and to question witnesses, or make available to 
the state concerned a record of the witnesses’ testimony for comment. 


17. The fact finding. mission may withhold information which, in 
its judgment, may je opardize the safety or well-being of those giving 
testimony, or of third parties, or which in its opinion is likely to 
reveal sources. 


18. On the basis of data generated by its staff, written statements, 
and testimony of witnesses, the fact finding mission should make its 
own determination’ as to whether it needs to conduct an on-site 
inspection. 


IV. The On-Site Investigation 


19. ‘The fact finding mission should draw up its programme of work, 
including the list of witnesses it wishes to interview at the site of the 
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investigation, places it wishes to visit, and the sequence, timing and 
location of its activities on the site. 


20. The fact finding mission may operate as a whole or in smaller 
groups assigned to conduct specific parts of the investigation. 


21. The fact finding mission should insist on interviewing any per- 
sons it deems necessary, even if incarcerated. 


V. Final Stage 


22. After conclusion of the on-site investigation, members of the 
fact finding mission should draw up a set of preliminary findings and 
submit these, together with ‘supplementary questions where appro- 
priate, to the state concerned, giving it an opportunity, within a reason- 
able time, to present comments and/or to rectify the matter 
investigated. 


23. A final report shall be prepared by the chairman reflecting the 
consensus of the fact finding mission. In the absence of a consensus, 
the mission’s report should contain the findings of the majority as 
well as any views of dissenting members. 


24. In case a decision is made to publish the report, it should be 
published in its entirety. 


25. The Organization establishing the fact finding-mission should 
keep under review the compliance of states with their undertaking 
regarding non-reprisal against petitioners, witnesses, their relatives 
and associates. 


THOMAS M. FRANCK ' 
Board of Editors 


THE THIRTY-SECOND INTERNATIONAL WHALING COMMISSION 


The 32d annual meeting of the International Whaling Commission (IWC) . 
convened in Brighton, England, from July 21 through 26, 1980. This year’s 
IWC, whose meetings are traditionally closed to the press and public,’ again 
took place in an atmosphere of strict privacy. Twenty-four countries, 
including the United States, participated in the session. Belgium, Colombia, 
Costa Rica, Indonesia, and Portugal were present as non-member-govern- 
ment observers. Six international organizations and 39 international non- 
governmental organizations were represented by. observers. 

Twenty representatives from the Departments of Commerce, the In- 
terior, and State, the Council on Environmental Quality, the Marine Mam- 
mal Commission, Congress, and several nongovernmental organizations 
served as advisers on the U.S. delegation, the second largest behind Japan, 
which had 26 representatives. 

U.S. goals for the Commission were: the adoption of an indefinite mora- 


' The IWC was only open to the press in 1977. In that year, persons posing as members of the 
press poured red paint on several Japanese delegates, which led the Commission to close 
future meetings to the prèss and, public. 
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torium on commercial whaling; a renewal of the catch limit set at the 31st 
IWC for the aboriginal/subsistence take of bowhead whales in the Bering 
Sea (18 landed or 26 struck, whichever comes first); the adoption of a ban 
on the use of the cold (nonexplosive) harpoon; the inclusion of the orca 
(killer) whale in the moratorium on factory ship, or pelagic, whaling adopted 
at last year’s IWC; the extension of the IWC’s jurisdiction to include the 
regulation of small cetaceans; and the adoption of more effective measures 
to discourage “pirate” or “outlaw” whaling, i.e., whaling conducted outside 
IWC regulations. 

Conservationist. countries and nongovernmental organizations looked to 
the U.S., as a leader in the international effort to protect the world’s en- 
dangered whales, to act as the focal point for coordinating and advancing 
positions to achieve increased protection for cetaceans. In fact, Australia, 
the Netherlands, and the Seychelles were the only conservationist countries 
that consistently spoke out on behglf of saving the whales. U.S. leadership 
was considered weak, if not altogether absent. 

Although the U.S. Commissioner, Richard A. Frank, termed the outcome 
a’ “modest success,” the opinion shared by most conservationist delegates 
and NGO observers alike was not as positive. The results of the 32d IWC 
can be described at best as satisfactory. On the positive side, the IWC re- 
duced overall catch limits by nearly 12 percent (from 15,656 in 1980 to 
13,851 in 1981), agreed to include killer whales in the factory ship mora- 
torium, agreed to a ban on the use of the cold harpoon for the taking of all 
but minke whales, and adopted a 3-year bloc quota for bowhead whales in 
the Bering Sea stock. On the negative side, the IWC failed to adopt mora- 
toriums on commercial whaling and sperm whaling, decided against ex- 
tending its jurisdiction to include small cetaceans, and agreed to a nonbind- 
ing resolution on “outlaw” whaling. 

The United States took the initiative on three important issues by, pro- 
posing the moratorium on commercial whaling, leading the fight to include 
orca whales in the factory ship moratorium, and introducing the Schedule 
amendment to extend the IWC’s competence to include small cetaceans. 
The United States joined with Australia and the Netherlands in sponsoring 
the Schedule amendment to ban.the cold harpoons and it seconded New 
Zealand’s amendment to crack down on whaling outside IWC regulations. - 
The United States also supported the Seychelles’ proposal to ban sperm 
whaling for commercial purposes. In general, however, the United States 
only lent token verbal support to other conservationist measures. 


The Bowhead C ontroversy 


The bowhead quota clearly dominated this Commission. No single issue 
generated such emotional debate within the U.S. delegation (Eskimo and 
Interior Department representatives wanted an 18-26 or no quota, which 
would have left regulation of the bowhead huntin U.S. hands); and no single 
issue consumed more time or attention.inside and outside the formal 
sessions. 
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For the past 4 years the IWC Scientific and Technical Committees had ° 
recommended a zero quota for the Alaskan Inupiat Eskimo harvest of bow- 
head whales. (In 1977 a zero quota was, in fact, adopted, but the Commission 
met in special session in December of that year and revised the quota to 12 
and 18.) Increasing scientific evidence confirms that the bowhead is one of 
the most endangered species of whale. Indeed, the most recent U.S. bow- . 
head population study found that, even in the absence of a hunt, the 
bowhead population will continue to decline: On the other hand, the 
Eskimos have been harvesting the bowhead for 400 years, and claim a 
cultural, historical, and nutritional need for it. Support for the Eskimos in 
Alaska was a significant influence on the U.S. position. 

Initially, the United States, supported by the major whaling countries 
(Japan, the Soviet Union, South Korea, Chile, Denmark, and Peru), opposed 

_all quotas lower than 18-26. The conservationist countries refused to sup- 
port anything other than a zero quota. To break ‘the deadlock, members of 
the U.S. delegation and several NGO observers negotiated with several 
commissioners from conservationist countries (Australia in particular) and 
succeeded in gaining agreement on a 3-year bloc quota of 45 landed and 65 
struck, whichever comes first, with a maximum of 17 in any one year. That 
compromise quota was adopted by 16 to 3, with 5 abstentions (including 
the United States). The most important aspect of the 3-year quota is that 
it should keep the bowhead question off the agenda for the next 3 years, 
which will give the United States time both to resolve the problem domesti- 
cally and to devote its efforts to other goals. 


Sperm-Whaling Moratorium 


The failure of the Seychelles-sponsored sperm-whaling moratorium 
(which was the principal fallback option when the commercial.moratorium 
failed) was the greatest disappointment this year. The ban passed the Tech- 
nical Committee, where a simple majority is required, by 13 (United States) 
to 8, with 3 abstentions. In Plenary, where a three-quarters vote is necessary 
for adoption of a Schedule amendment, the Seychelles amended the ban 
to delay its entry into force by 1 year so as to make the moratorium more 
acceptable to the whaling countries. Expectations that the ban would pass 
were further raised when Japan voiced only token objections, but the 
moratorium failed to gain three-quarters of the votes by the slimmest 
margin: 14 (United States)-6—4. Canada cast the surprise vote: if Canada, 
which is not a whaling country, had voted yes instead of no, the moratorium 
would have passed. Canada’s vote so angered the conservationist demon- 
strators gathered outside the meeting that they burned a mock Canadian 
flag in protest. 


Small Cetaceans 


Another issue that deserves special attention is the question of the IWC’s 
competence to regulate the take of small cetaceans. This item produced one 
of the most extended and acrimonious debates, and will probably prove even 
more contentious at future IWC sessions. 
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The debate centered on the authority to regulate marine mammals within 
‘the 200-mile exclusive economic zone (EEZ). Prior to 1979, the Law of the 
Sea Conference’s negotiating texts provided for regulation by the coastal 
‘state of marine mammals found primarily within its EEZ. In 1979, the 
U.S. delegation to the conference succeeded in changing the wording of 
the provision (now Article 65 of the Draft Convention) so that it ex- 
plicitly permits coastal states and international organizations (i.e., the IWC) 
to prohibit the take of marine mammals wherever they are found. 

Canada, which leads the group advocating coastal states’ rights, is at- 
tempting to avoid a bowhead-style controversy (its aboriginals harvest 
small beluga and narwhal whales) and to remain consistent with its fishery 
policy. The United States led the opposing group, which took the position 
that the 1946 International Convention for the Regulation of Whaling does 
not exclude the regulation of small cetaceans from the IWC’s competence. 
Canada successfully linked the question of.the IWC’s authority to regulate 
small cetaceans to coastal state jurisdiction over the EEZ. Every mention of 
small cetaceans therefore generated a flurry of statements reaffirming 
coastal states’ rights over the 200-mile zone. The question was finally de- 
ferred to next year’s IWC, and a weak resolution drafted by Canada and the 
United States was adopted instead. 


Taiwan’s Membership in the IWC 


An issue that was never discussed in open session but was the subject of two 
private commissioners’ meetings was the question of Taiwan’s adherence 
to the 1946 Convention and its effort to participate in the IWC as either a 
member or an observer.? 

Taiwan’s membership poses an extremely difficult question. Only 2 of the 
‘24 members recognize’ Taiwan (South Africa and South Korea). The strong 
protest raised against Taiwan’s participation by the other 22 countries 
makes it highly unlikely Taiwan will ever be admitted to the IWC. On the 
other hand, Taiwan carries on large-scale. whaling operations utilizing 
catcher boats and factory ships in direct violation of the 1979 ban on factory: 
ship whaling. Obviously, if Taiwan were to adhere to the Convention, it ` 
would be under strong pressure to cease its whaling operations, which 
would reduce the commercial take of whales in the North Pacific. 

The prevailing view was that Taiwan could neither become a party to the 
Convention nor participate officially or unofficially in the IWC. (The 
People’s Republic of China sent two representatives to the final meening 
on Saturday.) 


Conclusions 


The technical and Plenary sessions often took place in a hectic manner. 
There were several extended debates over procedural questions. Insuffi- 
cient coordination of positions among the conservationist members and the 
lack of strong leadership by any one of them led to impasse after impasse 


? Since this report was written, the People’s Republic of China and Taiwan have deposited 
instruments of ratification. The Commission will probably permit the PRC to participate ir in its 
33d session. 
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on crucial votes. The disarray of the conservationist nations contrasted with 
the solidarity demonstrated by the whaling bloc. Led by Japan, the nine 
whaling states were lined up on each vote. The only other noticeable voting 
blocs were those on votes involving small cetaceans (Canada’s role here was 
mentioned above) and the interests of Latin countries (Argentina, which 
is not a-whaling country, often supported the whaling states of Brazil, 
Chile, Peru, and Spain on their requests for higher commercial catch limits). 

Unless the membership of the IWC changes significantly during the 
coming year, the whaling nations are likely to block any future.attempt to 
adopt a moratorium on commercial whaling. Even if the conservationist 
countries come to the 33d IWC well prepared (and with Canada on their 
side), the likelihood of gaining a commercial whaling ban seems slim. 
The best that can be expected in that case is, for example, the adoption 
of a sperm-whaling moratorium. 

The virtually impregnable nature of the whaling bloc may lead the con- 
servationist states to concentrate greater effort on the adoption of a partial ` 
moratorium on commercial whaling and on reducing catch levels. The IWC 
is undergoing a “chipping away” process. Begun several years ago by the 
institution of the New Management Procedure, it has resulted in a gradual 
reduction in catch limits. An annual decrease in commercial quotas, coupled 
with other advances like the ban on the use of the cold harpoon, will (within 
the next 5 years) probably render commercial whaling operations so un- 
economical that the industry will likely collapse on its own. 

From the official U.S. point of view, the results of the 32d IWC were satis- 
factory, on balance. American conservationists and the conservationist 
countries may be said to have lost the war (2.¢., the commercial moratorium), 
but they won a number of important skirmishes in the continuing battle 
to end commercial whaling. 


t i Don BONKER* 
U.S. House of Representatives 


APPLICATION OF THE INTERNATIONAL COVENANT ON CIVIL AND 
PoLrrıcar RIGHTS IN NEw ZEALAND 


On December 28, 1978, New Zealand ratified the International Covenant 
on Civil and Political Rights. The legislation enacted pursuant to New 
Zealand’s obligation under Article 2, paragraph 2 is the New Zealand 
Human Rights Commission Act 1977. The Act is entitled “An Act to 
establish a Human Rights Commission and to promote the advancement 
of human rights in New Zealand in general accordance with the United 
Nations International Covenants on Human Rights.” The Act is primarily 
antidiscrimination legislation. 

But under section 6(1) of this Act, the Commission has the function of 
reporting to the Prime Minister from time to time upon “the desirability 


* The author is Chairman of the House Foreign Affairs Subcommittee on International 
Organizations and served as a congressional adviser on the U.S. delegation to the 32d IWC. 
Carole A. Grunberg, staff associate of the Subcommittee on iors Organizations, 
assisted in the research for this report. 
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of legislative, administrative or other action to give better protection to 
human rights and to ensure better compliance” with international 
standards on human rights; “the desirability of the acceptance by. New 
Zealand of any international instrument on human rights”; and the im- 
plications of legislation (including subordinate legislation) or proposed 
_ governmental policy that may affect human rights. The Commission may 
receive and invite representations from anyone in New Zealand on any mat- 
ter affecting human rights without regard to “standing” or interest in 
a dispute. . 

The Commission was recently put to the test in a case involving Mabel 
Kawanzaruwa, a black citizen of Rhodesia (now Zimbabwe) who had resided 
in Zambia since 1962. She had been awarded a scholarship for southern 
Africans and intended to study law at the University of Auckland in 1979. 
Past recipients had traveled around the country making speeches opposing 
- discrimination and apartheid. 

In a letter dated August 2, 1978, the Minister of Immigration approved 
the application for a visa for Miss Kawanzaruwa, but imposed a specific 
condition of entry: any student awarded the scholarship would not be per- 
mitted to participate in political activities or make political speeches while in 
New Zealand. The Minister would not even give assurances that she would 
be allowed to talk about politics in the classroom. 

On October 9, 1978, the Auckland University Law Students’ Society 
(AULSS) sent a letter to the Human Rights Commission protesting the ban 
imposed on Miss Kawanzaruwa on the grounds of inconsistency with the 
Covenant on Civil and Political Rights and the International Convention 
on the Elimination of All Forms of Racial Discrimination. A date for the 
-private hearing of oral submissions was set and the Minister of Immigration 
was informed. 

The AULSS alleged that the ban violated Articles 2, 5, 3, and 7 of the 
Racial Discrimination Convention, Article 19 of the Universal Declaration 
of Human Rights, and Article 19(2) of the International. Covenant on 
Civil and Political Rights. The AULSS argued that Article 7 of the Con- 
vention on the Elimination of All Forms of Racial Discrimination creates an 
obligation to adopt “immediate and effective measures,” particularly in the 
fields of teaching, education, culture, and information, with a view to com- 
bating prejudice, promoting understanding among racial or ethnic groups, 
and promulgating the purposes and principles of the UN Charter and. 
other UN instruments on human rights and discrimination. 

Article 7 can be read together with Articles 2 and 3. Under Article 3, the 

- parties to the Convention particularly condemn apartheid. New Zealand, as 
a party to the Convention, is thereby under a duty to promote activities . 
aimed at stimulating opposition to apartheid and condemnation of racial 
discrimination. The speaking ban would have had the effect of thwarting or 
frustrating such activities. 

The AULSS also claimed that the ban violated Article 5(d) (viii), which 
placed New Zealand under the obligation “to guarantee the right of every- 
one, without distinction as to race, colour or national or ethnic origin” the 
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right to freedom of opinion and expression. Many overseas students had 
studied in New Zealand and no such ban had been imposed on them. 

In the same vein the AULSS cited Article 2(2) of the International 
Covenant on Economic, Social and Cultural Rights. Article 2(2) is a general 
guarantee that the rights enunciated in the Covenant will be available with- 
out distinction “as to race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other status.” The 
speaking ban violated this article insofar as it discriminated against holders 
of the scholarship with respect to rights guaranteed by Article 13(1), which 
relates to “education.” 

But the most effective argument, in the Human Rights Commission’s 
view,! involved Article 19(2) of the Covenant on Civil and Political Rights, ' 
which guarantees the right to freedom of expression, including the “free- 
dom to seek, receive and impart information and ideas of all kinds.” It was . 
argued that the ban viclated this provision in three ways: 


(1) it violated the right of New Zealanders in general to seek and 
receive information; 


(2) it restricted the right of the members of the Scholarship Trust 
Board (who had awarded the scholarship to Miss Kawanzaruwa) to 
impart information; and 


(3) it restricted the right of the scholarship holder to impart 
information. 


In a letter to the Minister of Immigration dated March 23, 1979, the 
Chief Human Rights Commissioner, Patrick Downey,” noted New Zealand’s 
recent ratification of the International Covenant on Civil and Political Rights 
and stated that “prima facie it would appear that the New Zealand Govern- 
ment would be in breach of its new international obligation if it persisted 
in retaining the proposed restriction.” He found the representations of the 
AULSS to be “soundly based,” and if the hearings proceeded, the Com- 
mission would require detailed submissions on a number of issues. But if 
the restrictions were dropped, there would be no need to proceed any . 
further. Thus, the arguments based on the Covenant on Civil and Political 
Rights appear to have formed the basis for the Commission’s prima 
facie finding. 

On May 1, 1979, the new Minister of Immigration sent a letter to Mr. 
Downey stating that he had reconsidered the matter in view of the ratifi- 
cation of the Covenant and that “[I] have decided that it is no longer 
appropriate to impose the condition that students holding such scholar- 
ships ‘must not participate in political activities including political speeches, 
while they are in New Zealand.’ ”* The aim of the protest having been 
achieved, the Human Rights Commission closed the case. But its report con- 


! The report of the Commission was published in [1979] N.Z.L.J. 365. 

? The letter followed a meeting on the subject between the two earlier that month. The 
text is in Annex 1 of the report; id. at 369. 

3 Annex 2; id. at 369-70. BS «Re Š 
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tained the following observations on the implications of the case: 


(a) It has implications for the principles of human rights as a local 
issue since any person in New Zealand can make representations to the 
Human Rights Commission on any matter affecting human rights. In 
this sense the Human Rights Commission can be seen as a forum for 
.the “concerned citizen” in all matters affecting human rights. 


(b) It emphasises New Zealand's obligations under ratified instru- 
ments such as the International Covenant on Civil and Political Rights. 
These can be seen as creating legal obligations on the State to comply 
with the various Articles, both in policy and legislation. Such an obli- 
gation is binding in international law. It is the responsibility -of the 
Human Rights Commission to consider alleged breaches and, when it is 
satisfied that breaches have occurred, to seek redress. , 


(c) It focuses attention on the wide and extensive role and function 
of the Human Rights Commission on any matter affecting human 
rights. The function of investigating alleged breaches of international 
instruments which New Zealand has rath 
Furthermore, in cases where it is considered appropriate the Com- 
mission can also recommend changes in legislation and administra- 
tive practices to the Prime Minister.* ' 


Thus, a group of New Zealanders were able to invoke the International 
Covenant on Civil and Political Rights before the Human Rights Com- 
mission, and the Commission was able to prevail upon the Government to 
reverse a policy that violated the Covenant. 


Jerome B. ELKIND 
University of Auckland 


THE THIRTY-THIRD SESSION OF THE UN SUB-COMMISSION ON PREVENTION 
OF DISCRIMINATION AND PROTECTION OF MINORITIES 


The United Nations Sub-Commission on Prevention of Discrimination 
and Protection of Minorities, a subsidiary body of the UN Commission on 
Human Rights, held its 33d annual session in Geneva from August 18 to 
September 12, 1980. The Sub-Commission is composed of 26 experts 
elected in their individual capacity for 3-year terms with due regard for 
geographical distribution.' l 

The Sub-Commission adopted a record 27 resolutions ón a wide range 
of topics.” Many of these resolutions require approval or other action by 


‘Id. at 368-69. 

1 Alternates may be designated by each member with the approval of his or her government 
and the Secretary-General. 

? The texts of all resolutions cited herein are unofficial and include oral amendments 
adopted by the Sub-Commission and noted by the author..Resolutions adopted on the final 
day of the session are cited by their probable official number and by their number in draft form 
(E/CN.4/Sub.2/L—), all others are cited by their official number as set forth in the Draft 
Report of the Sub-Commission, E/CN.4/Sub.2/(XXXIII)/CRP. 1/Add. 15. 

In addition to the Sub-Commission’s formal report to the Commission, which is not generally 
available until some time after the end of the session, the basic Sub-Commission docu- 
ments are: the Draft Report of the Sub-Commission, E/CN.4/Sub.2/(XXXIID/CRP.1 and 


ed is particularly important. 
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the Commission, which meets annually in February; as discussed below, 
it is at the Commission level (a more traditional UN body composed of 
governmental representatives rather than individual experts) that the most 
important political decisions will be made. 


Violations of Human Rights 


While in a certain sense the entire agenda of the Sub-Commission is 
concerned with the question of violations of human rights, three items 
have become the focus for the general discussions, which deal with situations 
in various countries or regions of alleged serious abuses such as arbitrary 
killings, torture, arbitrary or political detention, and disappearances. These 
three items are the confidential communications procedures under Resolu- 
tion 1503;° the general question of the violations of human rights and 
fundamental freedoms, considered publicly under the provisions ' of 
ECOSOC Resolution 1235 (XLII) and Commission Resolution 8 (XXIII); 
and the item relating to the human rights of detainees or prisoners. Since ` 
1978, the practice has developed that a formal announcement of those 
countries under study pursuant to the 1503 procedures is made by the 
Chairman of the Commission prior to the public (Resolution 1235) debate 
on violations at the Commission’s sessions.* 

The general, public debate on the question of violations consumed 3 
_ days and was notable for the direct allegations made by both Sub-Com- 
mission members ,and representatives of nongovernmental organizations 
(NGO's). The greatest number of comments concerned alleged violations 
of human rights in Bolivia since the June 1980 military coup; Iran, particu- 
larly with reference to persecution and execution of leaders of the Baha'i 
community; South Korea, both generally and, in particular, concerning 
the trial of Kim Dae Jung.then in progress; and the Arab territories oc- 
cupied by Israel, including reference to the designation of Jerusalem as 
the Israeli capital. Serious concern was expressed over foreign military 
intervention in Kampuchea and Afghanistan, and the former situation 


Adds. 1~16, adopted on the final day; the summary records of the discussions, E/CN.4/Sub.2/ 
SR.855—?; the draft resolutions issued in the “limited” documents series, E/CN.4/Sub.2/L. —: 
and the twice-daily UN press releases summarizing the Sub-Commission’s activities, Press 
Releases HR/926 of Aug. 15, 1980 to HR/966/Corr.1 of Sept. 17, 1980. 

3 Economic and Social Council (ECOSOC) Res. 1503 (XLVII) (1970) authorized the 
Sub-Commission to examine communications that appear to reveal “a consistent pattern of . 
gross violations of human rights.” These examinations and the subsequent reports to the 
Commission are strictly confidential, even vis-a-vis the author of a complaint. In 1980, the 
Sub-Commission held 8 private meetings, including 2 night sessions, to consider such . 
communications. 

4 See 1978 Commission Report, E/CN.4/1292, para. 208; 1979 Report, E/CN.4/1347, para. 
218; 1980 Report, E/CN.4/1408, para. 247. It might be noted that the Commission took 
public action under Resolution 1503 at its 1979 session, by withdrawing the case of Equatorial 
Guinea from confidential consideration and discussing it publicly, and at the 1980 session, 
when it addressed the alleged persecution of Jehovah’s Witnessés in Malawi. See 1979 Com- 
mission Report, para. 218 and Commission Res. 15 (XXXV); Commission Res. 10 (XXXVI) and 
ECOSOC Res. 1980/31 of May 2, 1980. ` 
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was the subject of an excellent report by Abdelwahab Bouhdiba which 
condemned the actions of both the Pol Pot and the Vietnamese-imposed 
regimes." 

The Sub-Commission adopted eight resolutions on these alleged viola- 
tions, concerning, inter alia, Israeli human rights violations in the occupied 
territories, including Jerusalem;§ a call for the immediate release of the 
American hostages held in Iran;’ a report of gross violations of human 
rights in Bolivia, including a recommendation that the situation be studied 
by the Commission with the assistance of a representative of the Sub- 
Commission;® and a request that the Commission keep the situation in 
Kampuchea under continuing review.’ 

Closely linked to the general debate on violations was the ‘agenda item 
dealing with the question of the human rights of persons subjected to any 
form of detention or imprisonment. Included within this item as separate 
topics were the question of missing or disappeared persons, a study, on the 
implications for human rights of states of siege or emergency, and a study 
on the independence of lawyers and the judiciary.’ While most of the 
documentation concerning this item consisted of government replies to an 
informational request from the Secretary-General, the most important 
document was probably a nonspecific (not identifying countries) synopsis 
of NGO material prepared by the Secretariat." This depressing synopsis 
offers a stark contrast to the generally rosy picture painted by the govern- 
ment replies and concludes that systematic torture is continuing through- 
out the world; politically inspired disappearances are increasing; the death 
penalty is being utilized more frequently; and the most serious systematic 
violations of the rights of detainees continue to be committed under states 
of siege or exception or where, in the name of state security, clandestine 
government violations of human sg occur outside the law and the 
judicial system.” 

Harassment of defense attorneys and other members of the legal pro- 
fession was raised both by Sub-Commission members and by NGO’s. Refer- 
ence was made by many speakers to the trial of Kim Dae Jung and others in 
South Korea, and the Minority Rights Group representative raised the 
case of the then-imprisoned Park Se Kyung, formerly Kim’s attorney.” 
While the Sub-Commission took no public action with respect to the situ- 
ation in South Korea (many members had reservations about “interfering” 
in an ongoing trial), it is understood that the South Korean situation was 
forwarded to the Commission for study under the 1503 procedures. A 
representative of the Arab Lawyers Union reported the arrest and harass- 


5 E/CN.4/Sub.2/L.757. A Kampuchean (Pol Pot) reply is contained in E/CN.4/Sub.2/458. 

ê Res. 20 (XXXII). 

7 Res. 21 (XXXIII) (Draft Res. E/CN.4/Sub.2/L.747). 

ê Res. 23 (XXXIII) (L.750). ® Res. 24 (XXXIII) (L.755). 

A preliminary report was issued as UN Doc. E/CN.4/Sub.2/L.731, and a final report 
is expected at the Sub-Commission’s 1981 session. 

11 F/CN.4/Sub.2/445. 1 Id., para. 55. 

133 Remarks of Amy Young-Anawaty, Press Release HR/948, at 4. 
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ment of lawyers in Syria (where the bar association was abolished in April 
1980), Libya, and Egypt; ;“ although there was no mention of these specific 
instances, a subsequent resolution adopted by the Sub-Commission calling 
. for respect for “the right of all judges and lawyers freely and without inter- 
ference to form or participate in professional organizations of their own” 
undoubtedly was influenced by this NGO statement.” 

Discussions of the need for some form of international habeas corpus, 
amparo, or a similar method of investigating cases of disappearances did not - 
result in any agreed statement, but the Sub-Commission did repeat an 
earlier recommendation to the Commission that the Sub-Commission be 
permitted to establish a working group, which would meet prior to each 
session, to analyze material concerning detainees and prisoners and to pre- 
pare. the Sub-Commission’s annual report in this field.’® 

Two resolutions concerning alleged ill-treatment of Palestinian prisoners 
in the occupied territories were also adopted;'’ in response to a question 
by Waleed Sadi and an undertaking by the Israeli observer (subsequently 
withdrawn by the Israeli Government) to consider a visit by members of the 
Sub-Commission to the occupied territories, it was proposed that a request 
for such a visit be made by the Chairman of the Sub-Commission to the 
Israeli authorities.” 


Slavery and Slavery-like Practices 


. Owing to the inherent press interest in such topics as the sale and ex- 
ploitation of children and to the well-documented nature of the cases pre- 
sented to the Sub-Commission’s working group on slavery, its activities | 
probably attracted more interest than those of the full Sub-Commission. 
For example, the situations of the sale of children in Thailand’*-and the 
exploitation of child labor in, inier alia, Italy”? and Spain?! received both 
print and radio coverage. In effect, the working group now offers a public 
forum in which allegations of serious human rights violations within the 
working group’s terms of reference can be made-in some detail, as opposed 
‘to the confidential 1503 procedures or the more restricted opportunities 
for NGO intervention presented in the plenary Sub- Commission. Much 
of the credit for this development belongs to the London-based Anti-Slavery 
Society for the Protection of Human Rights, whose well-researched pre-. 


14 Remarks of Haciba Ounadjela, id. at 3. ; 

© Res. 13 (XXXIII). The resolution was adopted unanimously, although Abdullah El Khani 
of Syria abstained. ' 

16 Res. 17 (XXXIII). 7 Res. 14 and 15 (XXXIII). 

18 See Press Release HR/957 and remarks of Uzi Manor, Press Release HR/958. 

19 The report of the Minority Rights Group is summarized in the working group’s 1980 
report; E/CN.4/Sub.2/447, paras. 21-26. 

2 The report of the Anti-Slavery Society for the Protection of Firman Rights on child labor 
in Italy is summarized in id., paras. 35-38. 

%1 Id., paras. 31-34. Other situations of exploitation of child labor reported by the Anti- 
Slavery Society included South Africa (paras. 28- 20); West Malaysia (paras. 39-42), and 
Thailand (paras. 43- 46). 
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sentations and informal work with the Division of Human Rights and the 
slavery working group have enabled the working group to make a valuable 
contribution in this area. 

The extremely active role played by NGO’s and the use of their informa- 
tion by the working group were criticized by some members, and it is prob- 
ably. not unfair to observe that interventions concerning Guatemala and 
East ‘Timor were arguably Rayona the working group’s relatively, narrow 
terms of reference.” 


The Future Role of the Sub-Commission.- 


One of the observations most frequently heard was the need for an inter- 
sessional role for the Sub-Commission or its officers, so that urgent cases of . 
alleged violations could be addressed.” The appropriateness of the con- 
fidential nature of the 1503 procedures was also questioned,”4 although 
no formal decisions on 1503 were taken. These and other debates resulted 
in the adoption of several resolutions designed to improve the effective- 
ness of the Sub-Commission. 

The potentially most significant proposal would authorize the Sub- 
Commission’s Chairman, in consultation with the other Sub-Commission 
officers and the Secretary-General and with the consent of the government _ 
concerned, to appoint one or more Sub-Commission members to conduct 
on-site investigations of human rights situations that had been the subject 
of discussion by the Sub-Commission.” Another proposal designed to in- 
crease the Sub-Commission’s own fact-finding ability (and perhaps in re- 
sponse to criticisms by the more conservative members of overreliance on 
NGO’s) would create an “information- -gathering service’ ’ within the Human 
Rights Division; the inclusion of a “monitoring” function was Aiid rani 
as too “political.””6 - 

Two resolutions request that the Commission and ECOSOC alier the Sub- 
Commission’s procedures. The first offers for the Commission’s considera- 
tion a very broad range of options to improve the Sub-Commission’s role 
with respect to “urgent situations” of human rights violations, from giving 
the Sub-Commission the authority to draw situations directly to the atten- 
tion of the General Assembly to giving it the right to intercede, via the Secre- 
tary-General, directly with a government “if this appears necessary in order 
to save lives or to prevent imminent danger to life or physical integrity 


22 See, e.g., Draft Report, supra note 2, Add.4, para. 6; Report of the working group, 
Supra note 19, paras. 9~12 and 65. 

23 See, e.g., remarks of Abdelwahab, Bouhdiba (SR.857/Add. 1, paras. 11~12), ‘Erica-Irene 
Daes (paras 16-17), Waleed Sadi (para. 24), S. Sharifuddin Pirzada (para. 26), Raúl Ferrero 
(paras. 42—43), Nicole Questiaux (paras. 48—49), Benjamin Whitaker (SR.858, paras. 12-14), 
and, somewhat contra, V. H. Sofinsky (para. 29). 

74 See, e.g, remarks of Theo van Boyen, SR.855, paras. 11-12; Ms. Questiaux, SR.857/ 
Add.1, paras. 46-47. 

2 Res. 22 (XXXIII) (L.749). The resolution was adopted By 11 votes to 6, with 3 abstentions. 

26 Res. 19 (XXXIII). 
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or security.”?” The other addresses more technical issues, many of which 
have already been brought to the attention of the Commission, such as 
providing two 2-week sessions per year instead of one 4-week session and 
authorizing the Sub-Commission to vote by secret ballot.” 

As noted above, the Sub-Commission requested authority to establish a 
working group on detainees and prisoners; it also called for an extension 
of the mandate of the Commission’s working group on disappearances.”® 


Other Matters 


The Sub-Commission received the final report of its special rapporteur, 
Erica-Irene Daes, on the individual’s duties to the community and the 
limitations on human rights and freedoms under Article 29 of the Universal 
Declaration of Human Rights (subtitled “A contribution to the freedom 
of the individual under law”) and considered several future reports of 
potential significance. 

While some members had expressed reservations about the value of the 
Daes study on grounds that it was not appropriate or necessary to focus on 
limitations on rights or on individual duties instead of restraints on state 
action,*! the extensive final study does offer several useful observations 
and conclusions with respect to restrictions on the state’s. power to limit 
individual rights on the grounds, inter alia, of national security or ordre ` 
public. For example, the study makes clear that the mere procedural 
lawfulness of a statute restricting individual rights is not sufficient to justify 
. that restriction, since the statute must also conform to the requirements 
set forth in the relevant international instruments.* The study calls for the 
direct application of international human rights law in national tribunals 
and also recognizes the individual’s status in international law.** The Sub- 
Commission recommended that Ms. Daes be entrusted with preparation of 
a study, for submission to its 36th session, on the status of the individual in 
contemporary international human rights law and also endorsed certain 
of the special rapporteur’s recommendations with respect to human rights 
education and elaboration of a draft declaration to define limitations and 
restrictions on human rights.” 

The future report by L. M. Singhvi on the independence and impartiality 
of the judiciary, jurors, and-assessors and the independence of lawyers was 


2" Res. 25 (XXXIII)(L.761). One of the options has already been implemented by the 
Sub-Commission’s decision to appoint Halima Warzazi to analyze information received 
concerning Bolivia and to present that analysis to the Commission’s 1981 session. See Res. 23 
(XXXILI)(L.750). 

38 Res. 27 (XXXIII)(L.765). The secret ballot proposal was rejected by the Commission 
in 1979; no action was taken in 1980 on requests similar to those made at this session. 

2 Res, 18 (XXXIII). 

5° E/CN.4/Sub.2/432/Rev.1] & Adds.1—7. The study is summarized in Press Release HR/942. 

31 1976 Report of the Sub-Commission, E/CN.4/Sub.2/378, paras. 169-77; remarks of Hans 
Thoolen (International Commission of Jurists), Press Release HR/953, at 4.: 

32 See generally E/CN.4/Sub.2/432/Rev. 1/Adds.2-6. 

3 Id., Add.2, para. 578; cf paras. 603-31; Add.6, para. 1410. 

Id., Add.6, para. 1539; and id., Rev.1, para. 673(3). 

35 Res. 6 and 7 (XXXIII). 
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the subject of much debate and will undoubtedly be one of the more inter- 
esting items on the Sub-Commission’s 1981 agenda, at least for members 
of the legal profession. Mr. Singhvi’s preliminary report already identified 
some of the factors that adversely affect the independence of lawyers and 
the judiciary, such as political or temporary appointments of judges; trans- 
fers to other jurisdictions; harassment, disbarment, or prosecution of 
lawyers for acts within the proper scope of their professional duties; and the 
detention or “disappearance” of lawyers who represent politically unpopu- 
lar persons or groups.” 

The Sub-Commission had been asked by the Commission in 1977 to study 
and eventually prepare guidelines on the question of the protection of 
persons detained on grounds of mental illness;** it decided at this session 
to consider the topic in 1981 and assigned Ms. Daes the task of, in effect, 
introducing the subject.*® The focus will be on (1) guidelines related to 
procedures for determining whether adequate grounds exist for detaining 
persons on the grounds of mental ill-health, and (2) principles for the 
protection of persons suffering from mental disorders. 

‘While more general in nature, a study by Raul Ferrero on the “New 
International Economic Order” and human rights will discuss the linkage 
between the macroeconomic development goals of the Third World and the 
more individually oriented principles of most universally recognized 
human rights. Excellent interventions, supporting the concept of develop- 
ment but emphasizing that lack of development cannot justify violations 
of human rights, vied with less relevant (if nonetheless important) speeches 
about disarmament, foreign aid, and oil prices. a 

An award for understatement should be given to the resolution con- 
cerned with José Martinez-Cobo’s decade-old study on discrimination 
against indigenous populations, in which the Sub-Commission “expresses 
its hope that the Study . . . will be completed as a matter of urgency” and 
considered at the 1981 session.*? Also disappointing was the Sub-Com- 
mission’s inaction, despite the existence of an open-ended sessional working 
group, on the draft declaration on the rights of persons belonging to na- 
tional, ethnic, religious, and linguistic minorities, which had been the sub- 
ject of much discussion at the Commission’s 1980 session.* 

Although not the subject of any resolution, the final item of importance 
is the work of the sessional working group on the encouragement of uni- 
versal acceptance of human rights instruments. Established in 1979, the 
working group held its first meetings in 1980 and set several valuable 
precedents. Its competence to invite government representatives to provide 
it with clarifications, which had been questioned, was affirmed by the Legal 


3 See Draft Report, supra note 2, Add.6, paras. 24-32. 

37 F/CN.4/Sub.2/L.731, paras. 17 and 21. 3 

38 Commission Res. 10A (XXXIIL). See also GA Res. 33/53 (1978). 

39 Res. 11 (XXXIII). 

1° See SR.861-63, especially remarks of Mr. Ferrero, Irene Kahn (International Commission 
of Jurists), Mario Amadeo, Ms. Warzazi, Mr. Sadi, and Hurst Hannum (Minority Rights 
Group). 

4 Res. 5 (XXXIII). For a summary of the study’s progress, see the Sub-Commission’s an- 
notated provisional agenda, F/CN.4/Sub.2/438, at 18-19. 

2 The working group’s report, which includes references to the relevant Commission docu- 
ments, is UN Doc. E/CN.4/Sub.2/455/Rev. 1. 
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Office of the United Nations in New York, and, in fact, representatives 
of Australia, France, and the Netherlands did appear before the working 
group.“ Its report was noted by the plenary Sub-Commission, which also 
endorsed a request that more time be allotted to future sessions of the 
working group.*4 


Observations 


Substantively, the Sub-Commission’s discussions and resolutions evidence 
an increasing desire for some form of activist involvement in the protection 
of human rights. For example, calls for an “action-oriented report” on dis- 
crimination in the administration of justice* and the establishment of finan- 
cial assistance funds,“ and the general authorization for on-site investi- 
gations by members of the Sub-Commission (with the consent of the govern- 
ment concerned)“ constitute proposed actions that go far beyond the 
preparation of general studies and recommendations, which was formerly 
the Sub-Commission’s accepted role. i 

Yet the key word in the preceding sentence is “proposed”; the great 
majority of the action-oriented decisions and resolutions of the Sub-Com- 
mission will require the approval of the Commission and the Economic and 
Social Council before they can be implemented. In addition to extensions 
of its own mandate —such as appointment of a working group on detainees 
or formalization of an intersessional role— many resolutions of the Sub- 
Commission are little more than requests that the Commission take action 
within the Commission’s own sphere of competence, e.g, that it study the 
situations in Bolivia and Kampuchea, extend the mandate of the working 
group on disappeared persons, or merely pass along recommendations 
to the Economic and Social Council (e.g., that ECOSOC establish a financial 
assistance fund or authorize future action by the Sub-Commission and Com- 
mission with respect to urgent human rights situations). 

Within the limited context in which the Sub-Commission must act, how- 
ever, the 1980 session should be counted a success. Even if the Commission 
and ECOSOC are unwilling to endorse some of the Sub-Commission’s more 
far-reaching recommendations, even if frustration over seeming lack of 
progress and unwarranted secrecy continues to plague the members, the 
Sub-Commission deserves great credit for at least being willing to try. At its 
1980 session, the Sub-Commission tried harder than usual. 


Hurst HANNUM* 
Executive Director 
Procedural Aspects of International Law Institute 


‘8 The legal opinion is annexed to the working group's report, E/CN.4/Sub.2/453. 

“4 Id., para. 30; Draft Report, supra note 2, Add.13, para. 5. 

% Res. 4 (XXXIII). ` 

4 Res. 3 and 8 (XXXIII). 

47 Res, 22 (XXXIII) (L.749). 

* The author represented the International Human Rights Law Group and the’ Minority 
Rights Group at the Sub-Commission, although the views expressed herein are wholly 
personal and do not necessarily represent the views of any organization. An expanded account 
of the Sub-Commission’s session will appear in the January 1981 issue of Human 
Rights Quarterly. 
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Jus et Societas., Essays in Tribute to Wolfgang Friedmann. Principal editor, 
Gabriel M. Wilner. The Hague, Boston, London: Martinus Nijhoff 
Publishers, 1979. Pp. xv, 381. Bibliography. Gld.95. 


When Wolfgang Friedmann was slain in 1972, the international legal 
community widely mourned his death and its loss. Now, almost a decade 
later, tribute is paid to him in this volume of essays contributed by jurists 
from more than half a dozen countries. Papers in a project of this nature 
cannot focus on a central theme except insofar as they involve topics that 
were of particular interest to the scholar whose memory they are designed 
to honor. And as the bibliography of some 30 pages at the end of the study 
indicates, Friedmann was a prolific writer. His works range from admin- 
istrative to tort law, and his interests were not confined to the legal sphere. 

In consequence, the editor decided not to categorize the articles. Instead, 
they are presented in alphabetical order according to their authors. This 
reviewer finds that regrettable and believes that it would have been more 
advantageous to have organized them around several categories. But this 
is a procedural matter and in the final analysis depends on the preference 
of the individual editor and, perhaps, reader. In any event, from a substan- 
tive standpoint the papers are of considerable value and import even if 
some or parts of some set forth thoughts and ideas that have been presented 
elsewhere. 

After an introduction by Judge Philip C. Jessup, the volume begins with 
an examination by A. S. Abel of the interaction between administrative tri- 
bunals and courts in the United States, Canadian, and French systems and 
an appeal for greater cooperation, coordination, and harmonization be- 
tween the two. This comparative analysis isnot the only one of its kind. 
Although inserted between articles on international topics, the piece by 
Otto Kahn-Freund on comparative labor law sets forth the two concepts of 
the strike stemming from two different political ideas prevalent in Western 
countries. On the basis of northern and northwestern European, Canadian, 
Australian, and U.S. ideology, the right to strike is a freedom complemen- 
tary to collective bargaining. On the basis of French and Italian ideology, 
the right to strike is a fundamental civil liberty. Obviously, such divergent 
views produce certain different practical legal consequences. 

The only contribution in French is the study by Philippe Kahn on force 
majeure and international supply contracts, in which the author, after de- 
fining this concept, sets forth the remedies resulting from force majeure. On 
the subject of economic law, Roger Pinto’s short essay on international and 
multinational enterprises distinguishes between the two in light of their 
status, legal characteristics, and responsibility. He proposes that jurisdiction 
over the multinationals be “internationalize[d]” (p. 248) and that they become 
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“international” to a certain extent so that they will fall under the processes 
of public international law. 

The essays on international organizations can be considered in terms of 
regionalism, universalism, and functionalism. The first of these contribu- 
tions by Professor (as he then was) and now Minister of State for Foreign 
Affairs Boutros Boutros-Ghali deals with the role of the Arab League and 
the Organization of African Unity, their part in settling international dis- 
putes, and their action in the area of economic cooperation. The author 
submits the rather interesting observation that Arab states, unlike their 
African counterparts, have not’ been able to settle their interstate feuds 
within their own framework and have preferred a non-Arab third party 
because of Egypt’s predominant role in the League. Time will tell whether 
the 1979 ostracization of Egypt from the League and removal of the 
League's headquarters from Cairo to Tunisia will alter this picture, though 
this reviewer remains skeptical. 

The work by F. V. Garcia-Amador on certain legal aspects of the 1969 
Cartagena Agreement on Andean economic integration pleads for the “far- 
reaching community law” (p. 112) elements of the agreement to become a 
reality, but the evidence in some instances at least points the other way. 

Joseph Gold, in The International Monetary System and Change, describes 
four episodes of monetary history since the 1944 Bretton Woods Confer- 
ence, and vividly shows how the developing states, through emulating the 
practices of the developed, were able to assure full participation and pro- 
tection of their interests in reforming the Articles of Agreement of the 
Fund. A. A. Fatouros, in The World Bank’s Impact on International Law, con- 
cludes that the Bank’s policies, such as not lending to countries where na- 
tionalization has occurred, policies whose propriety he questions, perpetu- 
ate inequality among members of the international aiae and affect 
the substantive principles of international law. 

The issue of international sharing and distributive justice is the basis of 
Oscar Schachter’s contribution and is discussed in the form of five concepts: 

‘(1) obligations to aid needy countries in regard to which the distinction be- 
tween “voluntary and obligatory aid has begun to blur” (p. 251), although 
one cannot help but wonder about this blurring if a major recession or de- 
pression should occur; (2) fair or just pricing; (3) world food security; (4) 
scientific and technological benefits; and (5) permanent sovereignty over 
natural resources. i 

In The Future of World Order, Richard Falk’s article, scarcity of resources 
is one of the reasons for offering a “global social contract” (p. 59) not based 
on the territorial state and founded on fundamental redistribution of 
wealth, power, and influence. Social contract theories are examined in the 
short, but profound, piece on legal philosophy by Harry Jones. Indeed, 
the contract is also seen as a basic social institution, as a lawmaking process 
in the sense in which Kelsen regarded it, enforceable by civil sanctions ex- 
cept for “illegal bargains.” 

In Treaties as ‘Legislation, R. Y. Jennings analyzes the manner in which 
conventional law may generate customary international law as viewed by the 
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International Court of Justice in the 1969 North Sea Continental Shelf cases. 
Regrettably, the Court did not pursue this issue in the 1974 Nuclear Tests 
cases. The question was briefly discussed, however, in some of the separate 
and dissenting opinions, and it can be said that the Court considered it in- 
directly in 1973 by indicating interim measures of protection in these cases. 

Using the 1966 South West Africa opinion as his point of departure and 
distinguishing it on its merits, the late C. Wilfred Jenks elegantly pleads in 
his contribution for international recognition of an actio popularis or actio 
communis in the area of human rights, promotion of the general welfare, 
and scientific and technological development. Rosalyn Higgins in a less 
ambitious, if no less important, proposal forcefully argues for accountabil- 
ity by members of the ICJ. Articles 95 and 107 of the 1978 Rules of Court 
have met part of this proposal, but the new rules on declarations and orders 
are actually inconsistent with past practices. 

As regards voting procedure, note should be taken of the essay of Louis 
B. Sohn on several codification conferences between 1864 and 1930, par- 
ticularly of the manner in which the unanimity rule fared at these meetings. 
Yet it is the lengthy project by Julius Stone on Conscience, Law, Force and 
the General Assembly that presents a sharp indictment of the General As- 
sembly’s voting practices on world issues. The “tyranny of manipulated ma- 
jorities” (p. 330) in that body causes “unprecedented dangers” for Western 
members, most UN principles, and international law, and results in the 
“usurpation of authority” by that organ. The author does not rule out col- 
lective withdrawal by threatened states and calls for “hard-headed” (p. 334) 
Western publicist doctrine to counter the claim that the Assembly has “legis- 
lative” or “quasi-legislative” powers except in a few specifically provided 
instances. I: 

The New System of International Law by Gregory 1. Tunkin briefly explains 
the Marxist-Leninist theory of international law, notes the changes that 
have taken place in international law from both a structural.and a sub- 
stantive point of view, and concludes that the contemporary international 
legal system differs “substantially” (p. 347) from the classical system and 
should be regarded as a “new” international law. 

The contribution by R. St. J. MacDonald on the relationship of inter- 
national and constitutional law as it relates to the Canadian treaty-making 
power rounds out the volume. It notes the restrictions facing Canada in 
this realm because of the principles of separation and distribution of powers 
and urgently suggests appropriate changes, including the amending of the 
1867 British North America Act. 


GUENTER WEISSBERG 
Colby College 


Foreign Relations of the United States, 1952—1954, Volume II: United Nations 
Affairs. (Dept. of State Pub. 8957.) Washington, D.C.: U.S. Govt. 
Printing Office, 1979. Pp. xxii, 1629. Index. 


This volume of Foreign Relations treats U.S. foreign relations and UN af- 
fairs from 1952 through 1954. In particular, it treats events such as the 
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general review of U.S. foreign policy in the UN setting, the question of the 
representation of the People’s Republic of China in the United Nations, the: ' 
issue of expanded membership of the United Nations to include Japan and 
other states, colonialism, and the human rights Covenants. 

Reviewing these documents, the reader is reminded of one of the most , 
unfortunate aspects of American history: the questioning of the loyalty of 
notable Americans. Such behavior extended into the highest levels of the 
Department of State and fostered obscene policy decisions. One such de- 
cision led to the U.S. Government’s attempt to reach into the personnel 
ranks of the United Nations to have U.S. nationals fired. 

In 1952 U.S. nationals employed in the UN Secretariat were subpoenaed 
to appear before a federal grand jury concerning discharge of their official 
duties. Subsequently, the International Organizations Employees Loyalty 
Board (“Gerety Board”) was established by executive order in 1953 to in- 
quire further into the loyalty of American employees of international or- 
ganizations. These were blatant actions in violation of UN Charter Article ` 
100(2), which prohibits states from “seeking to influence . . . [the em- 
ployees] in the discharge of their responsibilities.” Subsequently, the Secre- 
tary-General dismissed a number of such employees. This was promptly 
declared improper by the Administrative Tribunal in 1953 that later 
awarded monetary awards to these employees: The United States argued 
before the International Court of Justice that the General Assembly ought 
not to be required to automatically fund these awards. Nevertheless, in 1954, 
the Court upheld damage awards to the American employees. The role of 
Nixon (p. 350), Dulles, and others in this episode is a sorry testimony for 
Americans, democracy, and the mid-1950’s. 

Another clearly vintage action, depicting that age of the mid-1950’s, was 
Dulles’s disdain for the draft international covenants on human rights (p. 
1,536). Dulles was supported by the American Bar Association and the 
supporters of the “Bricker Amendment.” It has taken the ABA over a gen- 
eration to reverse its stand and this action was taken only recently. Never- 
theless, pronouncements to the contrary by other American statesmen of ` 
that era clearly demonstrate that sensible insight and judgment were not 
totally absent. ; i 

Commenting on the Arab-Israeli conflict in September 1952, Philip . 
Jessup stated: S ' 


[T]he free-world need for a strong Israel (and ultimate peace 
between Israel and the Arab states) requires that here . . . the United 
States must remain in a middle position, doing all in its power within 
and without the United Nations to assist the parties to a permanent 
settlement. (. . . the immediate objective of United States’ action in 
the United Nations should be to see to it that United Nations debate 
does not so exacerbate existing tensions as to make direct negotiation 
outside the United Nations impossible) [p. 58}. 


None can deny the continued relevance and wisdom of that statement 
for the 1980's. 

History can teach; it cannot and should not be forgotten. This volume of 
Foreign Relations, like its predecessors, has recaptured the lessons of a past 
era. As a nation we are still confronting some of the problems then ad- 
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dressed and for a long time will have to confront the morality and wis- 
‘ dom of our acts of that era. 


STUART S. MALAWER 
r McLean, Virginia 


Das System Der Vereinten Nationen—Internationale Bibliographie. (Band 2A: 
Wissenschaftliche Zeitschriften (1965-1970); Band 2B: Wissen- 
schaftliche Zeitschriften (1971-1975); Band 3A: Monographien und 
Artikel in Sammelbanden (1965-1970); Band 3B: Monographien und 
Artikel in Sammelbanden (1971-—1975).) Edited by Klaus Huefner and 
Jens Naumann. Munich: Verlag Dokumentation, 1977. ` 


The United Nations System —International Bibliography, edited by Klaus 
Huefner and Jens Naumann, is an admirably conceived and structured 
bibliography consisting of four volumes treating basic secondary reference 
material on the work of the United Nations, its specialized agencies, and 
related bodies. It is an indispensable adjunct for the lawyer, political scien- 
tist, and scholar engaged in research work concerning the UN system. The 
four volumes, ‘along with volume 1, which includes a reprint of the earlier 
work 20 Jahre Vereinte Nationen—20 Years United Nation's —Internationale 
Bibliographie, comprise a complete bibliography of learned journals, mono- 
graphs, and articles in English, French, and German on the United Nations 
written during the first 30 years of United Nations history. As the 
entries in volumes 2A and 2B are references to learned journals and those 
in volumes 3A and 3B are references to monographs and articles, the re- 
searcher is able to select longer or shorter materials with relative ease. 

Although the Bibliography is published under the auspices of the German 
United Nations Association (DGVN), the editors are careful to indicate 
in their preface that the Bibliography does not unduly emphasize any one 
national viéwpoint; rather, it attempts to strike a balance between national 
and international ‘opinion, an endeavor much enhanced by the numerous 
articles in English and French, as well as German, included in the Bibli-: 
ography and written by non-German nationals. Owing to physical limitations - 
and to the existence of comprehensive indexes of UN primary literature 
(e.g., the United Nations Document Index, the United Nations Cumulative Index, 
United Nations Official Records, United Nations Publications) published by the 
United Nations itself, as a general rule the peenn) does not include 
references to that primary literature. 

‘In addition to the substantive entries, the B Heath contains several use- 
ful research features. A concise presentation of the UN indexing system for 
UN primary materials is included. This is particularly useful in that it ex- 
plains the complex plethora of UN indexes and records which, while in- 
dexing the same materials, have been published under a particular title, 
later discontinued, and subsequently issued under another title. Points of 
information not otherwise readily apparent are extremely helpful: e.g., the 
Cumulative Index includes a substantial number of publications of the special- 
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ized agencies through 1962, a minimal number from 1962 to 1970, and none 
thereafter, after which publications of the specialized agencies were pub- 
lished in UNDEX Series A, B, and C. The summary further provides bibli- 
ographies of secondary materials in the Dag Hammarskjöld Library, includ- 
ing a number of selected substantive bibliographies and documentation aids. 
At the end of the summary is a list of the bibliographies published by 
the specialized agencies and a number of selected ones prepared under 
private auspices. The Bibliography thus unifies all major research aids on UN 
primary and secondary materials. Appendix 1 lists the form of citation em- 
ployed for the four principal kinds of contributions; Appendix 2 lists the 
journals included in the Bibliography and the publication dates covered. An 
index of authors is included at the end of each volume of the Bibliography. 

The Bibliography is perhaps unique among UN bibliographies in that the 
editors have taken an interdisciplinary approach based on sociological sys- 
tems theory, the model chosen being the “world society” concept. In so 
doing, the Bibliography transcends the confines of traditional bibliographies 
because it attempts: (1) to broaden the utility of relevant subjects and prob- 
lems if compared with the usual approaches of political science or inter- 
national law to problems of international relations and the community of 
nations; and (2) to foster the perspective of the United Nations as an organi- 
zation that should encourage states to examine and deal with the world 
society as their primary mission rather than use it as a narrowly conceived 
political forum in which to decide parochial inter se conflicts. 


J. PETER A. BERNHARDT 
U.S. Department of State 


Fontes Juris Gentium. Series A, Sectio I. Tomus 7. Decisions of German Courts 
relating to Public International Law 1971-1975. Edited by Hermann 
Mosler and Rudolf Bernhardt. Berlin, Heidelberg, New York: 
Springer-Verlag, 1979. Vol. 7: pp. xxi, 528. Index. DM 186; $102.30. 


The two immediate predecessors of the present volume were reviewed 
in a recent issue of the Journal.' On that occasion the history and scope of 
the entire collection of Fontes Juris Gentium was discussed. The new install- 
ment again covers all published decisions of the courts of the different 
branches of the German judiciary, whether civil and criminal or adminis- 
trative, tax, labor, and social security courts. Of course, the international 
law-related decisions of the Federal Constitutional Court and the highest 
courts of the five judicial branches are of particular interest to the foreign 
reader. . l l 

The volume reflects the type of international issues that came before the 
courts during the quinquennium covered by it. It manifests the gradual 
shift in the nature of these questions. The highlights of the I15 decisions 
reproduced are the judgments of the Federal Constitutional Court dealing 


174 AJIL 473 (1980). 
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with the constitutionality of the laws approving the so-called Eastern 
Treaties.” A series of three judgments dealt with the efforts of Bavaria to 
have the law approving the Treaty concerning the basis of the relations 
between the German Democratic Republic (GDR) and the Federal Republic 
of Germany (FRG) of December 21, 1972? declared unconstitutional and, 
pending the decision on the merits, to obtain an injunction against the sig- 
nature and proclamation of that law as well as against the exchange of in- 
_ struments of ratification.* Another set of three judgments® involved the 
constitutional complaint of private parties against the laws approving the 
Treaty on nonaggression between the FRG and the USSR of August 12, 
19708 and the Treaty on the basis for normalizing the relations between the 
FRG and Poland of November 18, 1970,’ and petitions for injunctive relief 
against ratification pending the determination on the merits. In both litiga- 
tions the Court refused to interfere with the conclusion of the Treaties until 
judgment on the main proceedings. The constitutional challenges were 
chiefly based on the grounds that recognition of the GDR as an independent 
and equal state and renunciation of the claims to the former German terri- 
tories absorbed by Poland and the USSR violated the mandate of the Bonn 
Constitution to seek reunification of Germany and impaired fundamental 
rights of people expelled from the former German territories. The Consti- 
tutional Court dismissed the constitutional complaint against the law ap- 
proving the Treaty with the GDR on the merits, while it rejected the com- 
plaint involving the Treaties with Poland and the USSR because of lack of 
standing. The Court held that the stipulations on the basis of the relations 
with the GDR did not conflict with the constitutionally affirmed tenet that 
Germany in its entirety had not ceased to exist as an international entity, 
despite its lack of an active governmental organization. The Treaty merely 
accepted the existence of two parts of Germany with separate statehood, 
i.e., of “two states in Germany,”® whose relations inter se are governed by the 
rules of international law as well as by special rules flowing from their charac- 
ter as parts of Germany. For that reason, for example, the territory of the GDR 
is not foreign territory within the meaning of statutes of the Federal Repub- 
lic and remains eligible for intra-German judicial assistance.* Conversely, 
the Treaties with Poland and the USSR confirm that the former German 


2 See Arndt, Legal Problems of the German Eastern Treaties, 714 AJIL 122 (1980). 

3 For an English translation of the Treaty, see 12 ILM 16 (1973). 

4 Judgment of June 4, 1973, 35 BVerfGE 193, 7 Fontes Juris GENTIUM 325; Judgment of 
June 18, 1973, 35 BVerfGE 257, id. at 338; Judgment of July 31, 1973, 36 BVerfGE 1, 
id. at 348. : 

5 Judgment of May 22, 1972, 33 BVerfGE 195, id. at 246; Judgment of May 31, 1972, 
33 BVerfGE 232, id. at 247; Judgment of July 7, 1975, 40 BVerfGE 141, id. at 455. 

€ For an English translation, see 9 ILM 1026 (1970). 

7 For an English translation, see 10 ILM 127 (1971). 

87 Fontes Juris Gentium 348, 365. 

° BVerfG, Judgment of March 27, 1974, 37 BVerfGE 57, id. at 380. That judgment de- 
lineates the scope of review by the Federal Constitutional Court with respect to the applica- 
tion by Berlin authorities of federal statutes that have been specially adopted by the legisla- 
ture of the Land Berlin as required by the Allied powers. 
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territories have become foreign territories with respect to the FRG. The re- 
nunciation, however, is not binding on Germany as a whole if reconstituted 
by peaceful exercise of the right to self-determination. Since the Treaties 
with the USSR and Poland merely sanctioned the status quo, no funda- 
mental rights of private parties were affected.’° The Court noted specifi- 
cally"! that the Treaty with the GDR had to be construed so as not to be 
inconsistent with the FRG’s constitutional safeguard of reunification. This 
limitation on the treaty power of the FRG was manifest to the GDR at the 
time of the negotiations, and the disagreement of the contracting parties 
on the German question was acknowledged in the preamble to the Treaty. 

Another group of cases dealt with the domestic effects of the Treaty 
establishing the European Economic Community and the regulations 
adopted pursuant thereto, and, in particular, with the availability and scope 
of constitutional review.” The Federal Constitutional Court held” that by 
virtue of Article 24 of the Bonn Constitution, Community law superseded 
prior federal statutes. This priority of Community law, however, was a 
matter to be determined by the ordinary courts in the light of judgments 
of the European Court of Justice. The conformity of adjudications by 
domestic courts with the higher ranking Community law was not an issue 
subject to review by the Constitutional Court.'* Conversely, the conformity 
of secondary Community law with basic rights guaranteed in the Bonn 
Constitution was still subject to review by the Federal Constitutional Court, 
even after the European Court of Justice had affirmed its consistency with 
the general principles of Community law. As might be remembered, the 
Court’s ruling caused a stormy debate on the Community level. 

Another case deserving special mention is a judgment by the full bench of 
the Supreme Court! passing on the applicability of a statute of the occupa- 
tion authorities, sanctioning certain confiscations by the Allied Governments 
(AHKG 63), with respect to an expropriation by the Netherlands of shares 
held by Germans in a Dutch corporation owning real estate in Germany. 
According to general German law, an expropriation of that type 
results in the genesis of a split-off corporation owning the German assets 
whose shares remain with the old stockholders. The question was whether 
the law of the occupation powers modified the established German case 


1 BVerfG, Judgment of July 7, 1975, 40 BVerfGE 141, 7 Fontes Juris GENTIUM 455. 

1 BVerfG, Judgment of July 31, 1973, id. at 348, 366. 

12 BVerfG, Judgment of June 9, 1971, 31 BVerfGE 145, id. at 144. VG Frankfurt, Judgment 
of July 14, 1971, [1971] AWD 541, id. at 176; BVerfG, Judgment of May 29, 1974, 37 
BVerfGE 271, id. at 421. 

13 Judgment of June 9, 1971, 31 BVerfGE 145, id. at 144. 

4 The Court held in addition that no reviewable issue was created by the holding of the 
Federal Finance Court (whose judgment was the subject of the constitutional complaint) that 
Article 111(2) of GATT gave complainant no rights cognizable in domestic courts. Cf. my 
Comment, 65 AJIL 548 (1971). 

18 Judgment of May 29, 1974, 37 BVerfGE 271, 7 Fontes Juris Gentium 421. The case 
was certified to the Court by the judgment of the Administrative Court of Frankfurt of 
July 14, 1971, [1971] AWD 541, id. at 176. 

18 Judgment of May 21, 1974, 62 BGHZ 340, id. at 415. 
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law. The full bench denied that question in the light of the materials govern- 
ing the interpretation of AHKG 63, published at the time of its enactment. 
Secret documents disclosed more than 10 years later were held to be 
irrelevant. 

The collection contains many other judgments that should be of interest 
to students of international law who are not handicapped by the language 
barrier. It is proof that judgments of domestic courts still furnish an impor- 
tant source of international law. 


STEFAN A. RIESENFELD 
Board of Editors 


Le droit de l'intégration économique socialiste. By Rudolf Bystricky. Geneva: 
Institut Universitaire de Hautes Etudes Internationales, 1979. Pp. xii, 
471. Index. 


. Rudolf Bystricky has had an interesting career. He was Czechoslovak 
Ambassador to Great Britain from 1948 to 1951, following the Communist 
takeover of Czechoslovakia in 1948. Later he was active in the Association 
of Democratic Lawyers; in 1957 he became a member of its secretariat, 
and in 1960 one of its presidents. In 1964 he joined the faculty of law of 
the Charles University in Prague, and in 1969, after the invasion of Czecho- 
slovakia, he went abroad. 

Bystricky’s book is a legal study that basically deals with the implemen- 
tation by the Council for Mutual Economic Assistance of the program to 
develop a socialist economic system, which was restated in the Complex 
Program of the Socialist Economic Integration adopted by the Council 
at its 24th session in 1970 and published the following year. 

The first two parts of the book discuss the concept and aims of integra- 

‘tion, legal sources of the program of integration, the law of i integration, and 
the structure of the Council (COMECON). Integration is considered in 
three dimensions: the doctrines of Marx and Lenin, and relations between 
law and economy; the socialist division of labor; and the social purposes of 
socialist integration (standard of living and quality of life). The discussion 
of these introductory notions ends with an analysis of the status of the law 
of socialist integration within the world legal order (municipal laws of the 
countries involved and general international public and private law). 

Part II] deals with basic principles of socialist integration: socialist inter- 
nationalism, the socialist concept of national sovereignty, equality of rights, 
mutual advantage and brotherly help, and the supranational character and 
process of integration as a legal and political principle. The author then 
proceeds (part IV) to discuss techniques of integration, including contrac- 
tual relations, consultations, and cooperation in planning, science, industry, 
trade law, currency and finance, agriculture, transport, construction, and 
water management. He then describes the organs of socialist integration and 
the settlement of disputes. 

In the final part Bystricky looks towards the future in terms of relations 
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between COMECON and the EEC, and the correlation of economy, politics, 
and law according to Marxism-Leninism. The last chapter seeks to fore- 
cast the future of socialist construction. 

The book includes the statutes of the Council for Mutual Economic 
Assistance (1974 version), the text of the program (1971), and an outline of 
the organization of the Council. 

The study of COMECON — in essence e what the book is O a: 
detailed comparison of the institutions of COMECON and the EEC. It is 
impossible, of course, fully to trace parallels and differences. A general im- 
pression of the author’s conclusions in chapter XXIV of the book may be 
gleaned from the following: during the 20th anniversary of the EEC, one of 
the signatories of the Treaty of Rome suggested that the EEC, contrary to its 
original aspirations, had become an economic colossus, but remained a 
political dwarf. While in the West political superstructure is an outgrowth 
of economic infrastructure, in the socialist world the process is reversed, 
despite the contradiction with Marxist-Leninist doctrine. COMECON is a 
political organ, the product of a political decision by the Soviet Union, and 
not the result of real economic links between its partners. 


KAZIMIERZ GRZYBOWSKI 
Duke University 


Territorial Asylum. By Atle Grahl-Madsen. (Published under the auspices of 
the Swedish Institute of International Law.) Stockholm: Almqvist & 
Wiksell; London, Rome, New York: Oceana Publications, Inc., 1980. ` 
. Pp. xvi, 231. Index. $28. 


Over the years Atle Grahl-Madsen has.devoted himself increasingly to 
problems relating to the welfare and legal protection of refugees, particu- 
larly political refugees, and has sought support for the view that they should 
be entitled to asylum as of right. Perhaps the most useful part of his Terri- 
torial Asylum is the 130 pages of documents, which embrace virtually every . 
source of significance from the Havana Convention-of 1928 to his own 
1979 draft protocol on the subject, but do not include the Buenos Aires 
declaration of the International Law Association, though it is referred to in 
the text. 

The first four chapters of this monograph provide in some 40 pages one 
of the most useful brief surveys of the background and present position of 
the law, both international and municipal, with regard to asylum, including 
a simple exposition of nonextradition and non-refoulement. Insofar as the 
latter is concerned, the author points out that although non-refoulement 
was introduced as early as the Refugee Convention of 1933, it was hardly 
accurate for the 1954 United Nations Conference on the Status of Stateless 
Persons to state in its resolution that this “is an expression of the generally 
accepted principle,” at least if it was intended to imply that the principle 
in question was one established in international law (pp. 40-41). On the 
basis of treaty ratifications, municipal measures, and judicial decisions, 


ass 
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Grahl-Madsen states, “it seems difficult to escape the conclusion that the 
Conference had scant authority for its Resolution. . . . It seems as if the 
principle is more important as a moral means of convincing a government 
than as a basis for a legal argument” (pp. 41-42). Even though the Declara- 
tion of the UN General Assembly on Territorial Asylum, 1967, means that 
“the principle of non-refoulement has most certainly acquired a high degree of 
general acceptance, . . . considering the non-binding nature of the 
- Declaration, there is no need for us to qualify the above conclusion” (p. 42). 
Closely connected with the obligation of non-refoulement is the claim by the 
fugitive to a right to asylum, and on this Grahl-Madsen is of the opinion 
that there now exists a “moral claim” to such if in need_of it (p. 43). However, 
in view of evidence concerning the tenuous character of the “right” to emi- 
-grate, which he suggests is legally binding on the basis of Protocol 4 of the 
European Human Rights Convention and the International Covenant on 
Civil and Political Rights, it may be suggested that he is somewhat too 
sanguine on this matter, particularly as he does not mention the somewhat 
limited application of the European Convention (p. 43). 

` Perhaps the whole argument on a right to asylum depends upon a para- 
dox. On the one hand, we have a series of agreements guaranteeing human 
rights, forbidding persecution, and asserting nondiscrimination; neverthe- 
less,.on the other hand,. we accept that, despite these high-sounding 
“motherhood” documents to which every state pays at least lip service, it is 
necessary to recognize reality and to acknowledge that there will still be 
refugees and fugitives seeking asylum. What is never explained is why a 
treaty guarantee of asylum should be any more sanctified than one against 
persecution. How difficult it is likely to be even to secure formal ac- 
knowledgment of a right to asylum becomes clear from the writer’s descrip- 
tion of the 1977 United Nations Conference on Territorial Asylum (ch. 6). 
Perhaps the most positive aspect of that unsuccessful exercise was the state- 
ment in draft Article 1 that every state “shall endeavour in a humanitarian 
spirit to grant asylum,” of which Grahl-Madsen says, rather kindly, “it is 
possible to live with the quoted text. It does not jeopardize the position of 
asylum-seekers, even if it does not improve it much” (p. 63). On the other 
hand, it might be questioned what the point of the exercise was since it 
has always been within the prerogative of a state, whether the reasons 
have been humanitarian or ideological, to grant asylum. 

As to, the future, the author first calls for a small, specialized committee, 
cognizant of the problems and representative of the major regions, to pre- 
pare an agreed text for submission to the General Assembly and the mem- 
bers for signature. What is perhaps more practical is the suggestion that, if 
this fails, a regional approach might be adopted (p. 67), although the present 
Irish attitude to problems of terrorist control affecting the IRA may even 
cast doubt on this as a feasible solution. Alternatively, he suggests that in- 
stead of seeking a convention, it might be sufficient to make do with a proto- 
col. With respect, it is suggested that, in accordance with the Vienna Con- 
vention on Treaties, this is but a play on words and there is absolutely no 
reason why the use of different terminology should reduce the problems in 
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_reaching agreement on a document saying the same things but carrying a 
different name. He seeks to get round this difficulty by suggesting that such 
a protocol be tacked on to the Refugee Convention. Insofar as such a proto- 
col is concerned, the author suggests adopting a low-profile instrument, 
restricted to Convention refugees, and embodying the principle of non-re- 

foulement, with a commitment guaranteeing the right to stay and earn a living 
and seeking the unity of families (ch. 7). On the other hand, can it truly 
be said that his proposed protocol (Annex AAA, p. 216) really makes any 
substantial change in the present situation when all it provides is that “a 
refugee will not be denied admission to the territory of a Contracting State, 
nor will a refugee be forced to leave such territory, if that would expose 
the refugee to a risk of persecution, threatening life or freedom or-other- 
wise of a serious nature,” and that a “Contracting State will do its best to give 
a refugee in its territory, being in need of it, the right to stay and find a - 
livelihood in that territory”? 

` Regardless of any practical difficulties that may exist concerning the 
achievement of the author's aim, there can be no question that Grahl-Mad- 
sen’s Territorial Asylum provides a most useful guide to the whole problem, its 
present status, and the possibilities for the future. 


L. C. GREEN 
University of Alberta 


Die Volkerrechtslehre in der Ungarischen Volksrepublik—Die vilkerrechtlichen 
Grundlagen der ungarischen Aussenpolitik. By Dietrich Frenzke. BER 
Berlin Verlag, 1979. Pp. 176. Indexes. : 


In this volume the German author (who has evidently mastered the Hun- 
garian language) discusses the writings and teachings of Hungarian inter- 
national lawyers and the changing principles that provide the guidelines 
for Hungary’s post-World War II foreign policy. 

He identifies three different periods in this literature: first, the period 
of slavish imitation of Soviet theories (1945—1953); second, the period be- 
tween 1954 and 1964 (which includes both the New Course, the de-Staliniza- 
tion in Hungary, and the postrevolutionary years following the events of 
1956)—a period that is marked by the birth of some original thinking; and 
finally, the years after 1965 when the ideas of “limited autonomy” and prag- 
matism largely prevailed. 

Thus, recent international legal literature in Hungary has produced 
publications that are not inconsistent with, and often are even analogous to, 
similar writings in the nonsocialist world. In evidence, the author reviews a 
number of basic questions, such as the definition of international law, the 
systematics employed by the Hungarian scholars, the concept of sover- 
eignty, and many others that reflect these characteristic trends. 

However, the author devotes considerable length (almost half of the vol- 
ume) to questions of both theoretical and. practical importance in “Socialist 
international law,” allegedly a particular branch of international law that'is 
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supposed to apply to the members of the socialist commonwealth. Frenzke’s 
impressive analysis leads him to believe and to prove that the currently 
‘prevailing doctrine (although Soviet writers wrote of proletarian interna- 
tional law much earlier) originated in the revolutionary situation in Hun- 
gary in the fall of 1956. Up to that time, peaceful coexistence had been 
proclaimed as the guiding legal principle to be applied to relations between 
all states; thereafter, it was claimed that such a legal relationship existed 
only between countries of different socioeconomic orders, whereas between 
socialist countries the principles of socialist (or proletarian) internationalism 
were to apply. 

Frenzke points out that Soviet writers started to discuss and explain this 
particular kind of international law in 1957. The doctrine received supreme 
affirmation in 1968 at the time of the intervention in Czechoslovakia by 
Soviet and other Warsaw Pact states, and is now widely knownas the “Brezh- 
nev Doctrine.” Embodied in this doctrine is the principle that justifies inter- 
` vention into the affairs of a friendly socialist country for the sake of preser- 
vation of its socioeconomic system. Such a right involves a reappraisal of the 
sovereign independence of the group of countries concerned and a devia- 
tion from the accepted norms of international law, as well as from those laid 
down in the Charter of the United Nations. 

The author is able to demonstrate at some length that Hungarian inter- 
national jurisprudence displays a rather reserved attitude towards “Socialist 
internationalism,” unlike the enthusiasm for this concept shown by writers 
in other socialist countries, especially those of the Soviet Union and the . 
German Democratic Republic. He concludes that in this respect the Hun- 
garian doctrine resembles more the Yugoslav concepts than those taught i in 
the other Warsaw Pact countries. 

While Frenzke questions whether all the considerations concerning the 
existence of a socialist international law or the Brezhnev Doctrine are of a 
legal and not rather of a political character, he shies away from a discus- 
sion of the far-reaching implications of this question for the law of the 
United Nations, and for international law in general. He may have rightly 
considered such a broad analysis as properly lying outside the scope of his 
present book. 

This is a serious, thorough, and well-documented work that, despite its 
relative brevity, contains many useful and penetrating ideas and analyses. 


Ferenc A. VALI 
University of Massachusetts at Amherst 


De europese conventie in theorie en praktijk. No. 2 in the series Rechten van 
de Mens. By P. van Dijk and G. J. H. van Hoof. Utrecht: Ars Aequi 
Libri, 1979. Pp. 452. Index. 


This is a thorough and clearly written treatise, intended for students 
‘and lawyers alike, on the European Convention for the Protection of 
Human Rights and Fundamental Freedoms signed at Rome on November 4, 


$ 
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1950, under the auspices of the Council of Europe. Like the UN Covenant | 

on Civil and Political Rights of March 26, 1976, the Convention is directly 

. applicable by Dutch courts as internal law. The two systems are compared by 
the authors, with respect to particular topics. l 

After describing in detail the procedures for the protection of rights 
under the European Convention, the authors meticulously analyze the sub- 
stantive rights and freedoms protected by the Convention, as well as the 
‘permissible limitations such as “public emergency,” incorporation of local 
law, “public safety,” “prevention of disorder or crime,” and the like. The 
jurisprudence of the European Court of Human Rights is reviewed and 
criticized. A concluding chapter suggests improvements that would be 
feasible and discusses future developments. 

Human rights litigation under the Convention parallels the ludicrous as- 
pects of the “haircut” and similar civil rights cases plaguing federal courts 
under 42 U.S.C.§ 1983. Thus, the authors discuss whether a husband or 
paramour can attack laws prohibiting abortion as a violation of the right 
to respect for “private and family life” (p. 37); whether a criminal defend- 

- ant’s right“to a fair and public hearing” was infringed by uncomplimentary 
remarks by the trial judge so as to “disturb the serenity of the atmosphere” 
in the courtroom during the proceedings (p. 95); whether the fair hearing 
requirement necessitates legal representation gratis for indigents (p. 227); ` 
whether a lawyer required to do pro bono work was a victim of violation of 
the Convention’s prohibition of “slavery or servitude” (p. 187), or of depri- 
vation of “peaceful enjoyment of his possessions,” if the government did 
not pay his fee in advance (p. 302); whether the right to marry and “to 
found a family” includes the right to expand the family by begetting or 
adopting a second child when there is already one in the family circle (p. 
296); whether that right is infringed by imprisonment (p. 299); whether im- 
prisonment of a homosexual violates the right “to freedom of expression” 
by preventing “his right to express feelings of love for other men” (p. 275); 
whether “the right to education” mandates instruction while in jail (p. 306); 
and whether the requirement of “free elections” is violated if prisoners 
cannot vote (p. 317). Perhaps the most curious contention presented to the 
Commission was that of one Agee who argued that deportation to the 
United States from England would subject him to “inhuman or degrading 
treatment or punishment” (pp. 182-83). 


EDWARD DuMBAULD 
U.S. Senior District Judge - 


The Law of the European Economic Community. Enterprises, Economic Competition 
and the Economic Function of the State in the Process of Economic Integration. 
By F. Madl. Budapest: Akadémiai Kiado, 1978. Pp. 330. $20. 


This book on the law of the European Economic Community, written by 
a Hungarian law professor, is, despite its candid avowal of a general Marxist 
bias, an analytic and well-researched performance. The author has set him- | 
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self the practical goal of showing how the EEC actually works, and the 
more theoretical job of reviewing the diverse Western European and U.S. 
economic and legal concepts on the role of competition in capitalist societies. 
It is good to see East-West trade (Hungary in 1972 had 360 cooperative 
agreements with EEC enterprises) accompanied by academic work of such 
diligent and thorough scholarship. 

The book involves three major areas of inquiry. The first is how EEC 
law is formed and EEC economic integration fostered. In this connection, 
there are described the organs that create Community law; the system of de- 
cisions, regulations, and international conventions that constitute the “hard” 
law of the Community; and the opinions; recommendations, and efforts to 
harmonize the law of the member states that constitute the somewhat 
“softer” law of the Community. A specific chapter deals with the trends in 
corporation law, that is, the various efforts to integrate the EEC legal sys- 
tem so as to promote the establishment, recognition, and movement of 
enterprises within the Community. 

As a preface to the discussion of EEC competition policy, Professor Mádľ’s 
second major theme, he examines the alternative EEC policy of favoring 
economic concentration, adopted as a response to the operation of large- 
scale U.S. enterprises within the EEC. Also, he points out that EEC law 
favors cooperation agreements as economically desirable means for achiev- 
ing greater efficiency, an improved competitive position for small and 
medium-sized enterprises, and an overall restructuring of the European 
economy. Thus, a wide variety of cooperative research, advertising, joint 
purchasing, quality control, accounting, and other agreements have been 
tolerated, provided they do not substantially restrain competition or 
abuse a dominant economic position in violation of Articles 85 and 86 of 
the Rome Treaty. Madl’s review of the EEC cases stops with 1974, but this 
still enables him to treat in detail many cases that have set the pattern for 
EEC antitrust enforcement, including the Dyestuffs Cartel, International 
Quinine Cartel, Beet Sugar Cartel, Grundig, Centrafarm, Commercial Solvents, 
Parke, Davis, and Continental Can cases. 

In a sophisticated analysis of extraterritorial jurisdiction and the “effects” 
principle of public international law, Mádl indicates that there is no basis 
for predicting the EEC’s position on exercising jurisdiction over foreign 
enterprises located outside the EEC. However, he seems to have doubts 
about the effectiveness of any test of extraterritorial jurisdiction that in- 
cludes the “intent” and “foreseeable result” criteria contained in the Ameri- 
can Law Institute’s Restatement of Foreign Relations Law and the Internationa] 
Law Association’s 1972 resolution on this subject. 

After reviewing the EEC Competition Policy Reports, the writings of EEC 
Commissioner von der Groeben and such cartel experts as Hexner, Kron- 
stein, and Corwin Edwards, the cases in the EEC and the European Coal 
and Steel Community (with even a reference to that contemporary satirist, 
Art Buchwald), the author concludes that there has been no adequate at- 
tempt to implement Article 86 of the Rome Treaty, which was intended to 
meet the monopoly and oligopoly problem. For Madi, EEC antitrust policy 
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has been ineffective as far as large industrial concentrations are concerned, 
but has not been without effect in helping small and medium-sized enter- 
prises and in curbing mone predatory conspiracies even among large 
enterprises. 

The third major concern of this volume is with the extent of state and 
EEC intervention in the European economy. This includes the role of state, 
interstate, and EEC enterprises dealing with such diverse areas as water, 
gas, power supply, and transportation; the coal and steel industries (which 
are nationalized in certain member states); the development of underde- 
veloped regions or branches of the economy; the expansion of highly de- 
veloped industries such as oil, motor car, and aircraft manufacture; radio 
and television; and such interesting projects as the Mont Blanc Tunnel and 
the Concorde airplane. Other aspects of government intervention include 
subsidies, credits, and tax allowances; an extensive system of government > 
military and other contracts; and a large number of regulatory actions by 
the EEC and its member states. One of the legal consequences of this inten- 
sive involvement of the state in commercial activity is the abandonment of 
the rule of absolute sovereign immunity by the adoption of the European 
Convention on State Immunity, the rationale and underlying issues of which 
are cogently and intensively discussed. 

This book should prove helpful to people who are interested in different, 
and somewhat unconventional, insights into business-government relation- 
ships in Europe. While long sentences and minor translation difficulties 
in places make this book a bit ponderous, it is to be recommended for its 
detailed information and broad-gauged treatment of the issues. The bibli- 
ography of economic and legal sources (largely U.S. and Western European) 
alone covers 20 pages and is most comprehensive. 


SIGMUND TIMBERG 
Of the District of Columbia and New York Bars 


Human Rights. Edited by Eugene Kamenka and Alice Erh-Soon Tay: New 
York: St. Martin’s Press, 1978. Pp. viii, 148. $16.50. 


This short volume, the second in a series entitled Ideas and Ideologies, 
is a collection of papers on human rights by scholars from a variety of dis- 
ciplines, including philosophy, sociology, history, political science, 
and law, each bringing his own perspective to the subject. 

Kamenka discusses the origins and meaning of human rights. The con- 
cept of human rights, as expressed in such documents as the Declaration 
of Rights of Virginia, the United States Declaration of Independence, and 
the French Declaration of the Rights of Man, all of which emphasize the 
rights of the individual is, in Kamenka’s view, the product of 18th-century 
English philosophy. He believes that emphasis on the rights of the indi- 
vidual as a moral value is a unique western contribution; that Judaism, 
Christianity, and to a lesser extent Islam, “drove” to a confrontation be- 
tween positive municipal law—the rights actually granted by the state—and 
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the inalienable natural rights of the individual, whereas the great religions of 
the East, Hinduism, Buddhism, and Confucianism, did not. 

K. R. Minogue and John Kleinig analyze what is meant by the idea of 
“rights” and the consequences flowing from’ different philosophical 
explanations of rights and duties. Carl Wellman uses the right to privacy as 

‘the springboard for a discussion of the means for defining and determining 
the contents of human rights. He identifies “ethical analogues” with Hoh- 
feld’s fundamental legal conceptions and concludes that “[a] human right is 
a cluster of ethical liberties, claims, powers and immunities that together 
constitute a system of ethical autonomy possessed by an individual vis-a-vis 
the state” (p. 56). 

Stanley I. Benn attempts to develop fundamental moral propositions 
that would provide a basis for “a scheme for rationalizing human rights” 
and “a way of testing whether a given claim that such a right existed could 
be justified” (p. 64). Christopher Arnold argues that the notion of right is 
redundant, since “[i]t is correlated to the notion of duty which adequately 
describes the three termed relation in law”.(p. 78), and takes issue with the 
arguments of Wasserstorm and Hart to the contrary. He believes that we 
would “make more progress towards understanding our legal concepts and 
practices by the language of duty than by the language of rights” and urges, 
therefore, that “in constructing theories . . . we should not take rights too 
seriously” (p. 86). 

Nathan Glazer, in a paper on Individual Rights Against Group Rights, notes 
that the emphasis in the United States is on individual rights. Even the Civil 
Rights Act and certain Supreme Court decisions directed at eliminating 
discrimination against a group, have done so by prohibiting dis- 
crimination against the individual.' The question, on one hand, is whether 
group discrimination can be overcome by vindicating rights of individuals 
and, on the other, whether justice for the group can be achieved without 
denying rights to individuals not belonging to that group. “There are two 
notions of justice in conflict . . . , one which says justice is apportioning 
rewards to a group on the basis of proportionality, the other which says 
justice is to be colour-blind, to consider only the individual” (p. 97). Al- 
though the question is stated in philosophical terms, as a conflict between 
two views of justice, the response suggested is pragmatic. The choice be- 
tween the individual and the group approach, Glazer concludes, should de- 
pend on whether the ultimate aim is elimination or perpetuation of separate 
groups in the society. . 


If the state sets before itself the model that group membership is 
purely private, a shifting matter of personal choice and degree, some- 
thing that may be weakened and dissolved in time as other identities 
take over, then to place an emphasis on group rights is to hamper this 
development, to change the course of the society, to make a statement 
to all its individuals and groups that people derive rights not only from 


' He notes that in implementing the Act, federal agencies and some lower courts have fo- 
cused on the group by requiring that a specified number or percentage of a designated group 
be hired or admitted, etc. 
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a general citizenship but from another kind of. citizenship within a’ 
group. And just as laws and regulations are required. to determine 
who is a citizen of the state and may exercise the rights of a citizen, so 
would laws and regulations be required to determine who is a citizen of 
a subsidiary group, and who may exercise the rights of such a citizen- 
ship [pp. 98-99]. ` Tea 


In a brief paper on Marxism, Socialism and Human Rights, Alice Erh-Soon ` 
Tay makes the following points: that in the thinking of Marx and socialists 
in general, there is a certain ambivalence about human rights, with the re- 
sult that they have adopted some of the language and values of the 18th- 
century declarations of rights, while at the same time being critical of the 
“bourgeois” revolution with its emphasis on the individual; that con- 
temporary developments in the West also reflect ambivalence toward hu- 
man rights, with a growing emphasis on individual freedom for everyone 

_ on the one hand, and a demand for assistance and regulation by the state, 
with its concomitant depreciation of the individual, on the other; that in 
practice, Communist and socialist states deny even those rights they guaran-. 
tee in theory; and that that denial is inherent in the system. Thus, she be- 
lieves that the staggering human destruction perpetrated by Stalin was not 
due to personality only: 5 


The rejection of a state based on law and of a society based on the 
presumption of individual rights and liberties goes very deep in the 
Soviet system and in much Marxist theory and practice. This'is the ulti- 
mate explanation of failure of the Stalin constitution to become any kind 
of safeguard for civil rights, and of the still unhappy situation, the 
powerlessness and the rightlessness, of dissenters in all communist 
states [p. 111]. 


The rulers in all Communist states 


have remained tough autocrats, allowing just so much liberty and no_ 

more, using their secret police and their enormous social, economic 

and administrative powers to ensure that there shall be no public, politi- . 

cally significant, dissent, that individual rights will indeed be sub- 
_ ordinate to social duties, to duties to the state [p. 112]. 


In the concluding paper, J. G. Starke gives an overview of the present 
state of the international law of human rights. He begins by correcting what 
‘he considers two current misconceptions: that there was no recognition of 
human rights prior to the UN Charter and that developments commenc- 
ing with the adoption of the Charter have resulted in a comprehensive 
body of universal norms to protect human rights binding on all members. 
He discusses the extent to which concerns for human rights existed during 
earlier periods, the human rights provisions (or lack thereof) in the UN 
Charter, and the international law of human rights and the machinery to 
implement it that has developed following adoption of the Charter. He be- 
lieves that neither the UN Charter nor the Universal Declaration imposes 
binding obligations for the protection of human rights and notes that 10 
years after adoption by the United Nations, the human rights Covenants 
have been ratified by less than one-fourth of its members. Moreover, meas- 
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ures and machinery for the implementation of the Covenants, whose adop- 
tion was to constitute the last stage, have not materialized. “In the absence 
of the completion of the last stage, the projected international bill of rights 
remains more a promise than an achievement” (p. 117). 

Starke also discusses the International Labour Organization, the Euro- 
pean Convention on Human Rights and its implementing machinery, and 
the Inter-American Convention on Human Rights, and makes brief ref- 
erence to “collective” human rights, to the recent interrelation between hu- 
man rights and the laws of war, and to the Helsinki Declaration. 

While several of the papers are highly conceptual and some assume 
familiarity with philosophical terminology, some offer new and interesting 
insights on the subject of human rights. 


Marvina H. GUGGENHEIM 
Benjamin N. Cardozo School of Law, 
` Yeshiva University 


The International Regime of River Navigation. By Béla Vitányi. (Published in 
cooperation with the T. M. C. Asser Institute.) Alphen aan den Rijn: 
Sijthoff & Noordhoff, 1979. Pp. xiii, 441. Indexes. DA.115; $57.50. 


Today, navigation is merely one among several competing uses of the 
waters of an international drainage basin. Under the general principles of 
international law, this particular use is subject to the same legal regime 
that applies to other uses; navigation is not accorded priority as a matter 
of course and there is nothing distinctive about it to take it outside of that 
regime. Accordingly, the value of treating it in a book in isolation from other 
uses may be questioned. 

Doing so can be justified on two grounds. First, on the assumption that 
navigation is permitted under the principles of equitable utilization, the 
rights and obligations of riparian states must be considered..Unfortunately, 
Béla Vitanyi’s conclusions on this aspect of the subject show that there is not 
much customary law: this law amounts to little more than the freedom of 
navigation for the flags of riparian states, but not for all flags. The second 
ground justifying publication is the need of a comprehensive study of the 
large body of treaty material on river navigation. 

Vitanyi’s book deals mainly with the treaty law on the subject; customary 
international law is accorded little space. And since the overwhelming ma- 
jority of the treaties deals with European rivers, the book is, in substance, a 
text on the navigation of these rivers, principally the Rhine. The few North 
American, Latin American, and African treaties are referred to occasionally, 
but they contribute little to the discourse. 

The text displays considerable scholarship. The treaties are analyzed in 
detail, with an emphasis on history; there are many references to prac- 
tice and to the opinions and works of others; the author’s conclusions are 
clearly stated and carefully reasoned. For those who must interpret and ap- 
ply, or are otherwise interested in, the treaties on navigation of European 
rivers, this book is of considerable value. 
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On the other hand, it is of limited value to those interested in the legal 
regime applicable to the multipurpose utilization of the waters of an inter- 
national drainage basin. Nonnavigational uses are outside the scope of the 
work and no real effort is made to relate navigation to these other uses. 
In the final chapter, there is a discussion of some of the general principles 
of international law governing the various uses of the waters of a river, but 
the discussion is too brief and unsubstantial to be satisfactory. Moreover, 
some statements may be questioned: for example, “no interference which ` 
causes an artificial alteration of the natural flow of river water, its volume or 
composition, likely to prejudice the legitimate interests of a co-riparian 
State, should be carried out without the consent of that State” (pp. 368-69). 
This consent may be inherent in the obligations assumed by the parties 
to European treaties on navigation; it is not a tenable proposition in the 
present customary international law on rivers. 

In short, then, the book will appeal to those interested in international 
river transport law rather than to those concerned with the general prob- 
lems of exploitation of the water resources shared by two or more states. 


i C. B. BOURNE 
The University of British Columbia 


Atlante dei Confini Sottomarini (Atlas of the Seabed Boundaries). Edited by 
Benedetto Conforti and Giampiero Francalanci. Milan: Dott. A. 
Giuffrè Editore, 1979. Pp. xv, 187. 


This text is a useful collection of international agreements and maps on 
seabed boundary delimitations between opposite and adjacent states. It 
covers 38 boundary situations, as well as one joint resource development 
area located in the Red Sea between Sudan and Saudi Arabia. For each 
situation the text of the relevant agreement or agreements is reproduced, 
together with a simplified map showing the specific turning points of the 
continental shelf boundary. This is the first volume of its kind in which 
so much detailed information on specific seabed boundary delimitations can 
be found. 

The earliest agreement shown is the 1942 delimitation in the Gulf of 
Paria, located between Venezuela and Trinidad, the first of the continental 
shelf boundary lines. In the text, northwestern Europe’s offshore delimita- 
tions are well covered, including the boundaries between the Federal Re- 
public of Germany and its neighbors, Denmark and the Netherlands, which 
developed out of the 1969 North Sea Continental Shelf cases. Also shown is 
the Anglo-French boundary, laid down in the 1977 arbitral award. Four of 
Italy’s maritime boundaries in the Mediterranean are depicted, as are a. 
number of delimitations in the Persian (Arabian) Gulf and the Southeast 
Asian area. In the Far East, the Japan-Republic of Korea maritime delimi- 
tation agreements of 1974 are included, and in West Africa, there is the text 
and map of the Guinea Bissau-Senegal boundary. Finally, in the Western 
Hemisphere are the Canada-Greenland, U.S.-Mexico and U.S.-Cuba agree- 
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ments, as well as the Gulf of Paria line and the Argentina-Uruguay Treaty 
on delimitation in the La Plata River. 

The text is disappointing in several respects. There is no analysis of the 
delimitations, no attempt to link one situation with another, and no indica- 
tion as to why these examples were selected to the exclusion of others. In 
the time frame covered (1942 to the end of 1978), other important delimi- 
tation agreements were made, such as those between Colombia and its 
neighbors, Brazil and Uruguay, the Gambia and Senegal, and India and the 
Maldives. One might also have wished for an introductory world map, 
pointing out the boundary areas that were included in the volume. And 
although it is noted in the foreword that many of the maps came from 
the Department of State’s maritime boundary series, there are also several 
maps included from other sources as well; it would have improved the text 
to have cited the specific source for each map. 

With 135 coastal states now in existence, the problem of seabed boundary 
delimitations will become increasingly acute. The law of the sea’s revised 
Informal Composite Negotiating Text is purposely vague on the maritime 
boundary issue, referring to delimitation “by agreement in conformity with 
international law . . . in accordance with equitable principles, employing 
the median or equidistance line, where appropriate, and taking account of 
all circumstances prevailing in the area concerned.” Given guidelines such 
as these, boundary specialists must rely on case studies and judicial opinions 
to lead them toward the general principles of international law on deter- 
mining seabed boundaries. For the case studies, this text can be a valuable 
asset, 


Lewis M. ALEXANDER 
U.S. Department of State 


Völkerrecht: Ein Studienbuch (2d ed.). By Eberhard Menzel and Knut Ipsen, 
in collaboration with Rainer Lagoni, Siegfried Magiera, Ondolf Rojahn, 
Hans Jürgen Schmidt, Reinhold Thode, and Eckart Wehser.( Juristische 
Kurz-Lehrbücher.) Munich: C. H. Beck’sche Verlagsbuchhandlung, 
1979. Pp. xxxi, 578. DM 45. 


International legal scholars of the Federal Republic of Germany have 
made an outstanding contribution to the study of international law, impres- 
sing the observer by their rigorous research procedures, attention to detail, 
comprehensive treatment, and internationalist outlook. Unfortunately, the 
products of West German scholarship are not widely known in thè United 
States because of the language barrier. In addition to an amazing quantity 
of monographs, German scholars have produced more than a dozen 
treatises such as those by Dahm, Berber, and Wengler, and some textbooks 
like the present one, which, because of its extraordinarily rich bibliographi- 
cal references and up-to-date treatment, can also serve as a useful aid for 
anyone doing research in international law. The Menzel-Ipsen book is the 
second edition of the widely respected text by the late Eberhard Menzel 
of the University of Kiel. Because of his illness the preparation of a new, 
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thoroughly revised edition was undertaken by a team of younger scholars 
who, while maintaining the fundamental conception of the book, produced 
a well-coordinated version, taking into account the evolution -of inter- 
national law and approaches to its study in the period following the publi- 
cation of the original Menzel edition in 1962. 

Within its 567 pages of text proper (about 100 pages more than the 
first edition), the book covers all the traditional topics. The discussion of 
armed conflict and neutrality by Ipsen is perhaps the most valuable part. 
The author was a participant at the Geneva Conference on International 
Humanitarian Law and is eminently qualified to deal with the subject. His 
long chapter (ch. 15), a monograph in itself, is a comprehensive and up-to- 
date treatment of the topic, portraying the evolution of the traditional 
law of war into the law of armed conflict of the present day. Following 
this chapter, the reader expects some kind of a concluding chapter on 
prospects for international law, but the book ends abruptly with an index. 

It is difficult not to be impressed by the Menzel-Ipsen textbook. There 
is no other concise text on international law that within such a relatively 
short span provides so much information so succinctly and’ compré- 
hensively. It is worth noting that, unlike a typical American textbook, the 
Menzel-Ipsen work is characterized by an internationalist outlook, referring 
as it does to sources in at least two foreign languages, English and French. 
The tone of the book is as objective as possible, the authors presenting the 
opposing views on controversial issues but not hesitating to express their 
own opinions. While recognizing the many virtues of the book, an American- 
trained international lawyer might find in it too much discussion of doc- 
trine to the detriment of cases. Also, although some 28 Anglo-American 
textbooks are named in the textbook list, the absence of such standard ref- 
erence works as Whiteman’s Digest or other national practice manuals (let 
alone the Friedmann-Lissitzyn-Pugh text) is somewhat surprising. All these 
are minor points, however, which do not detract from the value of this 
most competent and informative concise textbook of public international 
law. It should be published in English. 


BoLesLAw ADAM BOCZEK 
Kent State University 


Zu den soziologischen Bedingungen volkerrechtlicher Normenbefolgung. Die 
Kommunikation von Normen. By Edda Blenk-Knocke. Ebelsbach: Verlag 
Rolf Gremer, 1979. Pp. xii; 231. DM 84. 


The coverage of this volume is indicated by its title—On the Sociological 
Conditions of Compliance with International Law Norms: The Communication of 
Norms. It begins with a review of the interactions among legal sociology, 
international relations, and international law. While American readers will 
appreciate the author’s familiarity with American writers, they will probably 
find this portion of the argument too academic and abstract. In the next 
part the book begins to deal with the basic question why—and to what ex- 
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tent—states do comply with international law. The most interesting aspect 
is the discussion of the ways in which support is given to international law 
norms by German institutions. At the first level, it describes how interna- 
tional law rules become, as we would say, part of the law of the land in 
Germany; this is subject matter we would consider under such headings as 
self-executing treaties, the “subsequent in time rule,” etc. At a second level, 
it describes how such rules enter the consciousness of individual Germans. 
The author emphasizes that awareness of norms is a necessary, if not suffi- 
cient, condition to their effectiveness and that communication of them is 
critical. She notes (p. 7) that the Helsinki accords of 1975 gave rise to much 
agitation in Communist countries because their text was set forth in 
widely circulated publications there; the Soviet ratification in 1973 of the 
United Nations Covenants on Civil and Political Rights and on Economic, 
Social and Cultural Rights appeared only in one inaccessible journal and 
created no comparable stir. Much communication goes through legal 
channels; the author criticizes German legal education for treating interna- 
tional law subjects as optional topics for the bar examinations and appren- 
ticeships. She assumes that the American situation is “appreciably more 
favorable” (p. 152 n.498); not all American teachers of international law 
would concur, noting that German students are more likely to master a 
foreign language and have readier access to diverse cultures. 

Finally, there is a review of international law offerings in the German 
‘ nonlegal educational system, including adult education: She finds the cov- 
erage allocated to international law “generally not adequate” (p. 174); as 
an example she cites the neglect visited upon the European Convention on 
Human Rights, which confers direct procedural rights on Europeans, in- 
cluding Germans. Special attention to communication is given by the law of 
war. Signatories to the relevant conventions must brief their troops on 
their legal duties, though the author notes (p. 151) that Telford Taylor 
found such lectures were not helpful in an atmosphere of cynicism about 
the rules, as in Vietnam. Some space is devoted to ways of checking upon 
compliance with international norms by the state concerned, by other states, 
by international organizations, and by such groups as Amnesty Inter- 
national, 

American international lawyers who can read German will find this vol- 
ume thought-provoking, particularly its latter half. If they conclude that on 
some subjects there is not much to be said, the fault lies, not with the author 
who writes in a spare and well-organized way, but with the perilously frail 
state of the underpinnings of international law. 


DETLEV VAGTS 
Board of Editors 


BRIEFER NOTICES 


Die Internationale Energie Agentur. Energiepolitik und wirtschaftliche Sicherheit. 
By Peter Roggen. (Schriften des Forschungsinstituts der Deutschen 
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Gesellschaft für Auswärtige Politik E.V.) (Bonn: Europa Union Verlag 
GmbH, 1979. Pp. 235. Index.) The value of this book, which, appeared in 
the series of studies of the Bonn Research Institute of the German Society 
for Foreign Policy, lies in the fact that it transcends the limits of a narrow 
institutional inquiry. In effect, Peter Roggen looks at the International En- 
ergy Agency (IEA) only as an instrument for analyzing the international 
political and economic implications of regional imbalances between the de- 
mand for energy, notably petroleum, and its supply. 


A brief introduction reviews the problems facing efforts for internaticnal 
cooperation in energy. But, as Roggen demonstrates, this cooperation be- 
came imperative in the wake of the 1973 oil embargo. Imposed by the Or- 
ganization of Petroleum Exporting Countries (OPEC), the embargo pre- 
sented an acute danger particularly to the industrialized countries, largely 
dependent on imported oil. In a well-documented scrutiny of their indi- 
vidual energy policies, Roggen shows how these countries—France ex- 
cepted—led by the United States, arrived at a consensus about the IEA. 
Within this agency framework, they agreed to coordinate their energy 
policies to counteract the threat to their economic welfare and political sta- 
bility arising from OPEC control over the international supply of petroleum. 
The IEA crisis mechanism is to Roggen the centerpiece of the industrial- 
ized countries’ cooperation and defense against OPEC. But, as he rightly 
points out, the adoption of emergency mechanisms became possible only 
after they also decided to establish the IEA’s own energy data system, and 
the international oil companies agreed to execute the agency redistribution 
of petroleum supplies in time of crisis. 


Subsequent inquiry into individual countries’ energy programs, and the 
IEA efforts to limit their dependence on imported oil, also gives the author 
an opportunity for a critical review of U.S. energy plans. However, his criti- 
cism of the U.S. initiative to have a floor price of seven dollars per barrel 
adopted for international transactions in crude petroleum is, by now, only . 
of historical, and largely nostalgic, interest. Roggen gives short shrift to in- 
ternal factors affecting the IEA endeavors, as he concentrates on the inter- 
national institutional environment within which the IEA has to work. 
Clearly, the relationship to OPEC is at the center of IEA considerations. 
Yet, increasing anxiety about the future energy scarcity has extended the 
dialogue beyond the IFA-OPEC framework. As the author concludes, the 
extension of the IEA emergency mechanism to a global, long-term distrib- 
- utive system could provide, assuming U.S. support, the necessary founda- 
tion for worldwide cooperation to prevent energy crises in the future. 


An extensive bibliography, particularly rich in references to non-U.S.’ 
sources, enhances the value of this interesting book. 


J. G. Potacu 
U.S. Department of the Treasury 


Annual Review of United Nations Affairs 1978. Compiled and edited by 
William A. Landskron. (Dobbs Ferry: Oceana Publications, Inc., 1979. Pp. 
xii, 496. Index. $25.) Like previous editions of the Annual Review, this volume 
is essentially a compilation of material from the UN Monthly Chronicle. The 
sources are indicated on pages vii—ix. Nevertheless, it is a useful reference 
work because it organizes the material logically under subject headings and 
provides an index. It also includes a highly interesting introduction by the 
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Secretary-General to his report on the work of the organization in 1978, 
mistakenly referred to by the editor, William Landskron, as “the report.” 


_ The volume covers all areas of UN activities under the following major 

headings: “Political and Security Questions”; “Decolonization”; “Economic, 
Social and Human Rights Questions”; “Administrative, Budgetary and 
Financial Questions”; and “International Law Commission, International 
Trade Law and Other Legal Questions.” There is also a section on “Other 
Questions,” which contains most notably the text of a “Declaration of Funda- 
mental Principlés concerning the contributions of the mass media to the 
strengthening of peace and understanding, the promotion of human 
rights and the countering of racialism, apartheid and incitement to war” 
adopted by the UNESCO General Conference in Paris in November 1978. 
The declaration was a compromise between those delegates who believed 
the media have a duty to serve “worthy” official purposes and those who 
championed freedom of the press. An annex provides summaries of state- 
ments in the Assembly’s general debate in 1978. 


Under “Political and Security Questions,” Landskron gives priority of 
placement and the most coverage to “Middle East-Palestine.” The priority 
and volume are disproportionate, but may reflect accurately the amount of 
time and attention devoted to this issue by the Security Council, the Gen- 
eral Assembly, and various special UN committees. In his preface the edi- 
tor notes that “the primary movement towards solution of the problem 
occurred outside the United Nations” (Camp David) and that, “[aJlthough 
some Arab nations did not approve of the meeting, it was hailed as a 
major movement towards peace without war.” (Can there be peace with war?) 


The preface, lofty and well intentioned in its support of UN 
aims and principles, is not well reasoned or articulated. For example, 
Landskron states that “peace is maintained through collective measures for 
prevention and removal of threats and the suppression of acts or breaches.” 
More realistically, the Secretary-General observes: “In the present circum- 
stances, the United Nations is seldom, if ever, in a position to enforce its 
decisions and has little means of making them effective in the face of de- 
termined opposition” (p. 6). Landskron might be well advised to find some- 
one more expert to write the preface for future editions. But the preface 
takes up little more than a page, and there are almost five hundred pages 
of information organized so as to be useful for reference, a job Landskron 
does well. 


SEYMOUR MAXWELL FINGER 
Ralph Bunche Institute on the United Nations 


International Polttics and the Sea: The Case of Brazil. By Michael A. Morris. 
(Boulder: Westview Press, 1979. Pp. xii, 291. $22.) Michael Morris, an ex- 
perienced observer of Brazilian naval affairs and foreign policy, has 
written an informative collection of essays on Brazil’s emergence as an 
ocean power. Pervasive themes include the dominance of domestic consid- 
erations in the formulation of ocean policy by Brazil; its moderation in 
regional and global diplomacy; its particular skill in influencing the Group 
of 77 at UNCLOS III; the concrete and functional, rather than ideological 
or symbolic, nature of its diplomacy; its gradual disengagement from the 
acquisition of U.S. military supplies and from U.S. paternalism; and the 
trend since 1970 from a politically oriented toward an economically-oriented 
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policy on its territorial sea. Morris’s revisionist perspective on maritime 
“revisionism” —the ideology of radically transforming ocean law—refutes 
the common conclusion that Latin American radicalism has dominated 
preparations for UNCLOS III and its deliberations. 


After a detailed historical account of Brazil’s ocean policy and participa- 
tion in UNCLOS III, Morris focuses on specific developments in naval af- 
fairs, offshore oil resources, fishing, and shipping. Occasionally the analysis 
is a bit flat. For example, although the author’s thesis is convincing that 
Brazil rather suddenly extended its territorial sea to 200 miles with a view 
toward shoring up domestic support for the Government, he mentions, 
but does not elaborate upon, Clóvis Ramalhete’s legal opinion in support 
of the extension. International lawyers, at least, will feel a little cheated. 


Rule, Brasilia? The prospects are unclear. Morris acknowledges that 
Brazil will be one of the big winners at UNCLOS III and that, as an emerg- 
ing major power, it is keenly aware of its geopolitical options. Nevertheless, 
the author argues that Brazil may be expected to continue to prefer eco- 
nomic development to ruling the waves (the percentage of Brazil’s GNP 
devoted to military expenditures is surprisingly modest). 


The lack of an index limits this book’s usefulness as a reference. West- 
view Press is to be commended, however, for its expeditious publication of 
the book by lithography in camera-ready format. Although the result ap- 
pears a trifle unpolished, Morris’s clear style and competent scholarship 
make this book a pleasure to read. 


AMES A. R. NAFZIGER 
Willamette University College of Law 


UN Law/Fundamental Rights. Two Topics in International Law. Edited by 
Antonio Cassese. (Alphen aan den Rijn: Sijthoff & Noordhoff, 1979. Pp. 
x, 258.) This book contains six chapters focusing on “The Law of the United 
Nations” and nine on “International Protection of the Fundamental Rights 
of Individuals and Peoples.” The authors are Europeans and Americans. 
The assessments of the United Nations range from general and impression- | 
istic observations to highly specific analyses. The article entitled United Na- 
tions and International Law-Making: The Vienna Convention on the Representa- ' 
tion of States in their Relations with International Organizations by Judge José 
Sette Camara of Brazil, who served as president of the 1975 conference, 
is probably of the most lasting importance. 


The remaining nine chapters deal with important human rights issues. 
In United Nations and Human Rights: A Critical Appraisal, Theo C. van Boven 
of the Netherlands identifies efforts to advance self-determination and 
racial equality, while admitting that the demands for political freedom 
and social justice have not been met. The gap between human rights ideals 
and realities is stressed. Antonio Cassese of Italy contributes Political Self- 
Determination—-Old Concepts and New Developments. He draws a distinction 
between “internal” self-determination, namely, the right to use political 
processes in order to achieve governmental goals, and “external” self-. 
determination, e.g., the right of national minorities “to secede.” This distinc- 
tion is treated in the context of the 1975 Helsinki Declaration. Hector Gros 
Espiell of Uruguay advances the view that the principle of self-determination 
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possesses the character of jus cogens. In his Transnational Corporations and 
Human Rights, Thomas E. McCarthy of the United States incisively assesses 
three issues: the obligations of foreign economic interests to respect human 
rights, the standards to be applied, and the mechanisms appropriate for 
monitoring the respect shown by such economic interests to human rights. 
Virginia Leary of the United States examines the role of private individuals 
in the development of international standards while acting through non- 
governmental organizations. Attention is given to the crime of torture; a 
distinction is drawn between the international crime of a state and a crime 
under international law committed by individuals. In a stirring assessment 
of the 1976 Algiers Declaration of the Rights of Peoples, François Rigaux 
of Belgium strongly endorses its original features, namely, the synthesis of 
elements that have been considered to be separate and disjointed, its 
logic, and its transfer of the center of gravity of international law from the 
individual and the state towards peoples. He regards the declaration as 
having been inspired by the suffering of peoples. According to Rigaux, by 
identifying peoples as beneficiaries, the declaration provides “a new vision 
of society, a universal view of the dimension of the problems.” Richard Falk 
of the United States also analyzes the Algiers Declaration. He character- 
izes it as a response of peoples to the influences of international ruling elites. 
Its goal is to advance human rights through the dissolution of domestic 
and international structures of domination and exploitation. Peoples are 
treated as the fundamental source of authority and are to be charged with 
the management of the governing process. Youri Rechetov of the Soviet 
Union, contributor of International Responsibility for Violations of Human 
Rights, views human rights as existing when created by states, including by 
means of international agreements on the subject. However, the UN 
Charter is not considered as imposing specific human rights obligations on 
member states. Other UN-sponsored human rights agreements merely 
point the path toward gaining recognition for the rights identified therein, 
and thus leave much to the domestic jurisdiction of participating states. 
In the final article, A Critique of the Third World Response to Violations of Human 
Rights, Bertrand G. Ramcharan of Guyana identifies “political will” within 
states as the most important missing element in the struggle for international 
human rights. On the whole, the authors provide narrow assessments of 
limited aspects of human rights. A coherent theme was not developed. 


CARL Q. CHRISTOL 
University of Southern California 


Principles of Public International Law (3d ed.). By Ian Brownlie. (Oxford: 
Clarendon Press, 1979. Pp. xxxviii, 743. Index. $46, cloth; $27.50, paper.) 
The third edition of Ian Brownlie’s Principles differs significantly from the 
second bécause of its treatment of recent developments in the law of the 
sea, state immunity, and foreign investment. Specifically, Brownlie has in- 
cluded in the new edition the UNCLOS III Informal Composite Negotiating 
Text of 1977 relating to the myriad of sea zone regimes, hot pursuit, and 
pirate broadcasting; recent U.S. judicial and legislative effects upon state 
immunity, as well as the 1975 Vienna Convention approach to organizational 
immunity; and the “new deal” in foreign investment symbolized by the 1974 
“New International Economic Order” and Charter of Economic Rights and 
Duties of States. In addition, the author discusses new developments in- 
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volving conventions on human rights and state succession, recent ICJ de- 

cisions interpreting unilateral declarations in international diplomacy, self- 
determination in international law, and changed circumstances in the con- 

text of treaties. The final chapter, devoted to the International Court of 
Justice, relates to the 1974 UN General Assembly resolution and the U.S. 

Senate resolutions intended to encourage its use. 


Principles of Public International Law is a veritable research dream. There is 
a generous sampling of comparative authority, not easily produced with- 
out exhaustive research efforts. Brownlie also demonstrates an acute under- 
standing of when to cite authority arid when to rely solely upon his own 
conception of the law, in the absence of customary evidence. A related 
quality of the author’s work is his ungrudging specification of disagreement 
with other writers in the field. 


This one-volume treatise is ideal reading for the lawyer, professor, law 
student, and anyone contemplating the study of law. 


WILLIAM R. SLOMANSON 
Western State University 
College of Law 
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THE THIRD UNITED NATIONS CONFERENCE ON ' 
THE LAW OF THE SEA: THE NINTH SESSION (1980) 


By Bernard H. Oxman* 


I. INTRODUCTION*®* 


The ninth session of the Third United Nations Conference on the Law 
of the Sea met in New York from February 27 to April 4, and in Geneva 
from July 28 to August 29, 1980. In addition, the Drafting Committee met 
for 3 weeks in June in New York.! í 

At the end of the New York part of the session, the leadership? issued 
a second revision of the Informal Composite Negotiating Text (ICNT;Rev. 
2).3 At the resumed session, the text was revised again by the leadership“ 
and issued as the Draft Convention on the Law of the Sea (Informal Text) 
before the session closed. The issuance of both texts was preceded by de- 
bate in Plenary on the textual revisions proposed:by the various chairmen. 

The general perception was that the-new informal text of the Draft Con- 
vention brings a decade of informal negotiation closer to completion. The 
conference had decided earlier, however, to defer further consideration of 
three important matters to the tenth session: (1) completion of the resolution 
setting up a commission to prepare for the establishment of the Inter- 


* Professor of Law, University of Miami School of Law. United States Representative and 
Vice Chairman of the U.S. delegation, and Chairman of the English Language Group of the 
Drafting Committee, at the ninth session of the Law of the Sea Conference. The views ex- 
pressed herein are those of the author and do not necessarily represent the views of the Depart- 
ment of State, the U.S. Government, or the English Language Group or Drafting Committee 
of the conference. 

** This article was completed prior to the issuance of the following statement by the 
Department of State on March 2, 1981: 

After consultations with the other interested Departments and Agencies of the United 
States Government, the Secretary of State has instructed our representative to the UN Law 
of the Sea Conference to seek to ensure that the negotiations do not end at the present 
session of the Conference, pending a policy review by the United States Government. 
The interested Departments and Agencies have begun studies of the serious problems 
raised by the Draft Convention, and these will be the subject of a thorough review which 
will determine our position toward the negotiations. 


* This article is a sequel to Stevenson & Oxman, The Preparations for the Law of the Sea 
Conference, 68 AJIL 1 (1974); The Third United Nations Conference on the Law of the Sea: The 
1974 Caracas Session, 69 AJIL 1 (1975);—The 1975 Geneva Session, 69 AJIL 763 (1975); 
and Oxman, The Third United Nations Conference on the Law of the Sea: The 1976 New York 
Session, 71 AJIL 247 (1977);—The 1977 New York Sessions, 72 AJIL 57 (1978);—The Seventh 
Session (1978), 73 AJIL 1 (1979);—The Eighth Session (1979), 74 AJIL 1 (1980). 

? The procedure is set forth in UN Doc. A/CONF.62/62 (1978), 10 TH1rp UN CONFERENCE 
ON THE LAW OF THE SEA, OrFicraL Recorps 6 (1978) [hereinafter cited as Orr. Rec.], dis- 
cussed at 73 AJIL 3-5 and 74 AJIL 2. 

3 UN Doc. A/CONF.62/WP.10/Rev.2 (1980). 

‘ Following the same procedure. See note 2 supra. 

SUN Doc. A/CONF.62/WP.10/Rev.3, and Add.l and Corrs. 1~6 (1980) [hereinafter 
referred to in the text as the Draft Convention and in notes as DC(IT)]. 
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national Sea-Bed Authority and to draft its provisional rules, regula- 
tions, and procedures (the Preparatory Commission);® (2) protection upon 
entry into force of the Convention for investments in seabed mining made 
prior to entry into force of the Convention (generally referred to as prepa- 
ratory investment protection);’ and (3) determining what entities, in addi- 
tion to states; may become party to the Convention (participation). In addi- 
tion, some more work was contemplated on delimitation of the economic zone 
and continental shelf between states with opposite or adjacent coasts.® 

In light of the progress made at the ninth session, the conference 
scheduled 7 weeks of work for the Drafting Committee followed by a 6- or 
7-week session of the conference itself in hopes of completing the final 
text of the Convention in 1981. A session would then be held in Caracas for 
signature, statements for the record, and other formalities. 

Efforts were made by all concerned to ensure that the enactment of deep 
seabed mining legislation by the United States’ and the Federal Republic of 
Germany” would not divert the resumed ninth session from completing 
work on the Convention. Thus, on the first day the Group of 77 made a 
strongly worded statement condemning such legislation, to which the“ 
United States and the Federal Republic responded," and other delegations 
also made statements; but all attempted to avoid a lengthy rehashing of 
already familiar arguments. 

While it may be that enactment of the legislation had an impact on some 
aspects of the negotiations (such as the decision to defer consideration of 
preparatory investment protection), in general it was not allowed to inter- 
` fere with the negotiating process. This may be partly because the U.S. 
delegation made clear that its negotiating objectives had not changed from 
what they had been at the first part of the ninth session, and partly be- 
cause the U.S. legislation deferred full-scale commercial mining until Janu- 
ary 1, 1988, which allows time for the Convention to enter into force first. 

A serious obstacle to completion in the near future of a Convention that 
can be widely accepted is the idea that it will be possible to resolve an im- 
portant issue—be it one of those still outstanding or any other—by 
voting during formal proceedings. No better textual evidence of this can be 
found than the footnote to the new Article 309 prohibiting reservations 
that are not expressly permitted by another article: it begins, “This article 
is based on the assumption that the Convention is adopted by consensus.” 
In effect, the footnote qualifies every article of the Draft Convention. Vot- 
ing on any element of the “package deal” is likely to cause general collapse. 


& The report of the President regarding work on the Preparatory Commission is contained 
in UN Doc. A/CONF.62/L.55 and Corr.1 (1980). The resumed ninth session deferred 
consideration of the matter. 

T The U.S. proposal on the subject is set forth in Conf. Doc. IA/1 (1980). 

8 See DC(IT) Arts. 74, 83, 121, and 309. 

? Deep Seabed Hard Mineral Resources Act, Pub. L. No. 96- 283, 94 Stat. 553 (1980), 
reprinted in 19 ILM 1003 (1980). 

1 Act on Interim Regulation of Deep Seabed Mining, in force Aug. 17, 1980, [1980] BGBL.I 
1429, reprinted in 19 ILM 1330 (1980). 

11 The debate took place on July 28, 1980. UN Doc. A/CONF.62/SR.121 (1980). 
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The author discussed this problem in greater detail in reporting on the 
eighth session. 

In this connection, the Convention may be most threatened by efforts 
to hold it hostage to political objectives outside the scope of the conference, 
as reflected in the polemical “transitional provision” regarding de- 
pendencies and occupied areas that appears after the text of the Conven- 
tion and in proposals to allow liberation movements to become party to the 
Convention. Nothing will be achieved by pressing either objective. If the 
proponents prevail at the conference, there will be no widely accepted 
Convention to legitimize or implement their pyrrhic victory. The only 
winners would be those who hope to block widespread acceptance of the 
Convention but may be unable or unwilling to do so directly. 

The new texts on deep seabed mining are legion; they are an enormous 
achievement, capping 3 years of work since the issuance of the ICNT# 
and the near collapse of the conference. These texts, however, have not al- 
layed all concerns regarding the deep seabed mining regime. Reluctance 
to reopen the texts to consideration at this stage is understandable. Never- 
theless, the fact that protection for investments made prior to the entry into 
force of the Convention remains to be dealt with may provide a useful 
opportunity to ease some of the remaining concerns of potential deep sea- 
bed producers. It would be a shame if ideology stood in the way of 
arriving at practical arrangements that could enhance the prospects for rati- 
fication and early entry into force of the Convention." Failure to give rea- 
sonable assurances in the Convention will not prevent mining outside the 
Convention; it will only increase the chances that such mining will occur. 


II. THe FIRST COMMITTEE: DEEP SEABED MINING 


The major achievement of the ninth session was the emergence of a 
generally advanced basis for accommodation on deep seabed mining. The > 
Draft Convention in effect continues the process begun with the first re- 
vision of the ICNT.*® 

Many of the remaining noninstitutional issues were considered at length 
during the first part of the ninth session. Results were reflected in the ICNT/ 
Rev.2. The second part of the session was devoted in large measure to the 
central feature of the institutional problem: voting in the Council of the 
Sea-Bed Authority. A number of remaining noninstitutional problems were 
also addressed. In order to assess the more important of the many textual 
changes, it may be useful first to review briefly the elements of the package 
deal regarding seabed mining that emerged from the proposals made by 
Secretary of State Kissinger in 1976. 

The crux of the settlement is the system of exploration and exploitation. 
The objective of the “parallel system” is to give states and private companies 


12 74 AJIL 46-47. 

13 Informal Composite Negotiating Text, 8 Orr. Rec., UN Doc. A/CONF.62/WP.10 and 
Add.1 (1977), reprinted in 16 ILM 1108 (1977). 

4 See 73 AJIL at 32 n.11 regarding the ideological question. 

15 ICNT/Rev.1, UN Doc. A/CONF.62/WP.10/Rev.1 (1979), reprinted in 18 ILM 686 (1979). 
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sponsored by states on the one ‘hand, and the new international Enterprise 
(the commercial mining arm of the Sea-Bed Authority) and its partners on 
the other hand, a genuine opportunity to mine the deep seabeds. Thus, a 
state or private applicant for a mine site must propose two sites, one of 
which would be “reserved” for mining by the Enterprise or developing 
countries. The Enterprise would have the right to obtain mining technology 
under fair and reasonable commercial terms and conditions from state and 
private miners if such technology is found not to be obtainable on the 
open market. 

All mining would generate revenues for distribution by the Authority to 
developing countries, partly in the form of payments proportional to pro- 
duction and profits paid by miners on the “nonreserved side; and partly 
in revenues from the Enterprise. 

One element of the settlement is that the parallel system would become 
subject to review after about 20 years. A further element is an interim 
limitation on the rate of expansion of production of minerals from seabed 
nodules (as well as provision for direct assistance to developing land-based 
producers to be drawn from the Authority’s revenues); thus, land-based 
producers of these minerals would be afforded protection against sudden 
and extreme alterations in supply from this new source in proportion to 
aggregate world demand. 

The new International Sea-Bed Authority would administer the system 
and adopt necessary nondiscriminatory ground rules, including regulations 
regarding such matters as environmental protection and safety. However, 
the Authority would not have the broad discretionary powers associated 
with some regulatory agencies in the United States or other countries. It 
would not have discretionary power to control entry, assign markets, fix 
prices, or otherwise intervene in opposition to market forces. The effort to 
ensure that the Authority could not do these things indirectly explains many 
aspects of the negotiations, particularly the emphasis on specificity in the 
allocation of functions to organs of the Authority, protection for market 
economy countries in the decision-making procedures of the Council, and 
compulsory and binding third-party settlement of disputes. 

Much of the negotiation regarding the system of exploitation was de- 
signed to ensure that each “side” of the parallel system was given a fair 
opportunity to succeed. Supporters of the “private side” feared that the 
` Enterprise would be given decisive advantages by the Sea-Bed Authority, 
and therefore sought to restrain the potential for disincentives to mining 
on the “private side.” Supporters of the Enterprise feared monopoly con- 
trol of technology by states and private companies that oppose the Enter- 
prise, and therefore sought to ensure that the Enterprise would receive 
the necessary capital and technology to function independently or to bar- 
gain from strength in making joint arrangements. Some delegations en- 
deavored to redirect this negative approach to the problem of balance into 
a positive one by giving each “side” some interest in promoting (or at least 
not frustrating) the success of the other. 

Complicating this process were conflicting (but understandably cautious) 
assumptions about the nature of the interests likely to dominate the Sea- 
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Bed Authority and the mining system. For potential seabed mining coun- 
tries, a basic concern was to prevent extremist ideologues and land-based 
producers from combining to use the various powers of the Sea-Bed Author- ` 
ity to restrain private mining. For land-based producers and developing 
countries, a basic concern was to prevent the private companies of a few 
countries from dominating both sides of the parallel system, preempting 
competition, and using the international status of the Enterprise as the 
spearhead of efforts to gain artificial competitive advantages for seabed 
- mining relative to land-based mining."® 

Against this background, a necessarily brief exposition of the results of 
the ninth session regarding part XI of the text and the relevant annexes 
might focus on the list of outstanding issues set forth by the author at the 
end of the eighth session.’” 


1. Article 140: sharing of benefits with “peoples who have not attained full 
independence or other self-governing status” 


While the text of Article 140 has not been changed, the rules, regulations, 
and procedures implementing it must be approved by both the Assembly 
and the Council of the Authority, the latter functioning by consensus.’* 


2. Article 150: making clear that the provisions on policies relating to activities 
in the Area shall be implemented as specifically provided in this part 


The words “as specifically provided in this Part” have been added to the 
chapeau of Article 150. This makes clear that Article 150 does not contain 
a separate set of requirements regarding seabed mining or a separate grant 

. of power to implement the policies it sets forth, but rather contains a set 
of policy objectives for states parties and competent organs of the Authority 
in exercising the specific powers and functions conferred on each of them by 
other articles. 

The list of policies has been augmented to include “the development of 
the common heritage for the benefit of mankind as a whole” as an inde- 
pendent objective.’ 


3. Article 151: agreement on the numbers in the production ceiling 


The ICNT/Rev.1 specified a limitation on nickel production for an 
interim period of, at most, 20 years from the time deep seabed commercial 


16 This concern even, applies to some industrial states like the USSR and France that feel 
they may not be among the first and largest seabed mining countries. 

774 AJIL 6-7. f ` 

18 DC(IT) Arts. 160(2X£)G), 161(7)(d), and 162(2)(n)(i). The same decision-making pro- 
cedures also apply to the implementation by the Authority of Article 82, paragraph 4 on the 
distribution of payments to developing states parties in respect of mineral exploitation of the 
continental shelf seaward of 200 miles. f 

19 Agreement on this consumer-oriented policy was made possible by including an addi- 
tional policy that conditions of market access for imports of deep seabed minerals “shall not be 
more favourable than the most favourable applied to imports from other sources.” While there 
was discussion of broader prohibitions on subsidies, the technical difficulties encountered were 
considerable. 
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production began.” For any given year, the overall production ceiling was to 
be projected on the basis of the total increase in annual nickel consumption 
for the 5 years prior to the commencement of commercial production from 
the deep seabeds, plus 60 percent of the increase in nickel?! consumption 
thereafter.” 

Industrialized countries were concerned about the effect of the interim 
production limitation in periods of low growth. They felt that the produc- 
tion ceiling should not be permitted to drop below a certain minimum,” lest it 
have serious inhibiting effects on investment. The minimum ceiling 
would therefore be calculated as if the annual increase in nickel 
consumption were 3 percent, provided the resulting ceiling does not for any 
given year exceed the total projected increase in nickel consumption.” 
Provision is also made for annual variations in production levels at the dis- 
cretion of the miner, and for obtaining a supplementary production 
authorization for more substantial or sustained increases in production.” 

The ICNT/Rev.1 reflected the generally accepted principle that once a 
plan of work containing planned production levels was approved, the Au- 
thority could not impose a change in the production levels permitted in that . 
plan of work. The new text preserves that principle, but moves the date of 
computation closer to the date the miner plans to begin commercial 
production.”* 

The text” also provides that the 


Authority shall issue. a production authorization for the level of 
production applied for [by the operator] unless the sum of that level 
and the levels already authorized exceeds the nickel production ceiling, 
as calculated . . . in the year of issuance of the authorization, during 
any year of planned production falling within the interim period 
[during which the nickel production ceiling is in effect]. 


This “split contracting system” permits a miner to obtain his contract first 
and production authorization later. By separating the two procedures, it 
avoids artificial pressure to compete prematurely for portions of the pro- 
duction ceiling, reduces the risk that investment in exploration will be lost 


20 See Art. 151 of ICNT/Rev.1, Rev.2, and DC(IT). 

71 For economic and technical reasons, a limit on nickel production would affect overall 
production of other metals in the polymetallic nodules (copper. cobalt, and manganese). Rules 
and regulations can be adopted to ensure that the relevant proportions of production of other 
metals from nodules are not exceeded. DC(IT) Art. 151, pare. 2(f). 

* The projections are derived from “trend lines” based on the most recent 15-year period 
for which actual nickel consumption data are available. Id., para. 2(b). These trend lines are 
computed for each plan of work at the time the production authorization is issued for that 
site, which may not be more than 5 years prior to the start of commercial production under 
that plan of work. 

23 This minimum was called a “floor,” a misunderstood term. It is neither a minimum guaran- 
teed level of seabed production nor a minimum guaranteed market share for seabed produc- 
tion, but rather a minimum limit on the ceiling for seabed production. 

2t DC(IT) Art. 151, para. 2(b)(iv). 35 Id.. para. 2(e). 

2 A maximum of 5 years before commercial production begins is specified. 

27 DC(IT) Art. 151, para 2. y i 
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because production needs to be deferred, and permits more timely com- 
putation of the ceiling for issuing a production authorization for each miner. 
The ICNT/Rev.1 reflected general agreement that the Authority should 
have the right to participate in commodity conferences dealing with com- 
modities produced from resources of the deep seabeds.”* The new text pro- 
hibits the Authority from taking part in an unbalanced forum by making 
participation by “all interested parties including both producers and con- 
sumers” a condition of participation by the Authority.” Over time, this pro- 
vision might act as a restraint on possible attempts to form a cartel even if 
some seabed producers come to regard such an arrangement with favor. 
The text was also amended to emphasize that the basis of the Authority’s 
participation, including possible voting power, is left to the rules of pro- 
cedure of the organs established by the particular commodity agreement.” 


4. Article 155, paragraph 6: the moratorium 


Review of the system of exploitation after some 20 years was a basic ele- 
ment of the package under negotiation. Since the review conference was 
designed to allay developing countries’ concerns that they might be agreeing 
to a system that might not turn out to be in their long-range interests, the 
question of incentives for seabed mining countries to negotiate at the re- 
view conference arose. 

At the suggestion of various developing country representatives, the 
ICNT/Rev.1 provided that if the review conference could not reach agree- 
ment on the system of exploration and exploitation within 5 years, the 
Assembly of the Authority could decide that “no new contracts or plans 
of work for activities in the Area shall be approved” pending such agree- 
ment.*! The industrialized states rejected the idea that a moratorium was an 
appropriate alternative to agreement. 

The compromise reached eliminates the power to impose a moratorium. 
As an alternative, it permits two-thirds of the parties in effect to revive a pro- 
cedural situation similar to that which exists now: they may insist that a 
different system of exploitation is an essential element of any convention 
on the law of the sea, and others may decide whether they wish to be 
parties to it under such circumstances. Thus, if agreement is not reached on 
the system of exploration and exploitation within 5 years, the review con- 
ference may adopt amendments to the system by a two-thirds vote; these 
amendments would enter into force for all parties 1 year after being ratified 
by two-thirds of the states parties.” The 1-year delay corresponds to the 1- 
year notice required for states to denounce the Convention.” The amend- 


28 ICNT Art. 151, para. L. 2 DC(IT) Art. 151, para. 1. 

3 DC(IT) Art. 151, para. 1 specifies that the Authority’s participation is “in respect of pro- 
duction in the Area,” rather than “in respect of the production in the Area” as in the ICNT/ 
Rev.1 (emphasis added). 

51 ICNT/Rev.1 Art. 155, para. 6. 32 DC(IT) Art. 155, para. 4. 

33 DC(IT) Art. 317. It is assumed that the United States would denounce the Convention ifa 
new system of exploration and exploitation that the United States had not ratified were to 
enter into force. : 
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ments may not in any event affect rights acquired under existing con- 
tracts." 

The expansion of global dependence on seabed minerals, as well as the 
mere existence of the Convention for 20 years, is likely to promote restraint 
among all concerned. Any substantial revision over the objection of major 
consuming or seabed mining countries would effectively destroy both the 
moral and practical significance of any possible argument that exploitation 
outside the Treaty is impermissible. 


5. Article 161: voting in the Council (including Article 162, paragraph 2(j)) 


Voting in the Council of the Sea-Bed Authority was the most difficult issue 
addressed by the ninth session of the conference. 

Composition. The question of the composition of the Council was regarded 
as largely settled by the earlier texts. It is clearly linked, of course, to the 
issue of voting. 

The 36 members of the Council must Include: 


(a) Four members from among the eight States Parties which have the 
largest investments in preparation for and in the conduct of activities in 
the Area, either directly or through their nationals, including at least 
one State from the Eastern (Socialist) European region; 


(b) Four members from among those States Parties which, during the 
last five years for which statistics are available, have either consumed 
more than two per cent of total world consumption or have had net 
imports of more than two per cent of total world imports of the com- 
modities produced from the categories of minerals to be derived from 
the Area, and in any case one State from the Eastern (Socialist) Euro- 
pean region; 


(c) Four members from among countries which on the basis of 
production in areas under their jurisdiction are major net exporters of 
the categories of minerals to be derived from the Area, including at 
least two developing countries whose exports of such minerals have a 
substantial bearing upon their economies; 


(d) Six members from among déveloping States, representing special 
interests. The special interests to be represented shall include those of 
States with large populations, States which are land-locked or geo- 
graphically disadvantaged, States which are major importers of the 
categories of minerals to be derived from the Area, States which are 
potential producers of such minerals, and least developed States.” 


Furthermore, the 18 members “elected according to the principle of ensur- 
ing an equitable geographical distribution of seats in the Council as a whole” 
must include at least one member from each geographical region: “Africa, 
Asia, Eastern Europe (Socialist), Latin America and Western Europe and 
others.”26 


* DC(IT) Art. 155, para 5. 35 ICNT/Rev.1 and DC(IT) Art. 161, para. 1. 
36 Ibid. The general expectation is that the six non-Communist seats in categories (a) and (b) 
will be filled by the United States, Japan, and four Western European countries (probably 
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The new text provides that each group seated on the Council “is repre- 
sented by those members, if any, which are nominated by the group.”?? 
This text was added primarily to ensure the representative character of the 
substantive interest groups referred to in.subparagraphs (a), (b), and (c) 
of Article 161(1). There would have been no need for such special provision 
for regional group members alone, given the United Nations custom (fol- , 
lowed at the conference and in UN organs generally) of deferring to the 
nominees of the regional groups, if any, in such situations. 

Voting. The basic voting issue was whether Western seabed mining coun- 
tries could be reasonably assured that decisions, at least on the more impor- 
tant matters, could not be made over their objection. The question there- 
fore became one of blocking votes. 

Two approaches were generally considered. Both dealt with requirements 
additional to the numerical percentage requirements for making decisions, 
be it two-thirds or three-fourths. The first was a two-tiered approach under 
which substantive decisions required a two-thirds affirmative vote in the 
Council (including an absolute majority of its members), provided that with 
respect to the more important of these questions a fixed number of states 
did not cast negative votes.” The second approach would have substituted 
for the blocking vote of a fixed number of states a- requirement that the 
Council majority include states representing 50 percent of the total con- 
sumption and 50 percent of the total production (on land and offshore) 
by all states parties of minerals belonging to the categories of minerals > 
produced from the deep seabeds. Thus, the second approach would have 
provided a blocking vote for the major consumers and producers. 


including the Federal Republic of Germany, France, and the United Kingdom). Noting the 
possibility that category (c) may include major Western exporters (such as Canada), Sweden 
and some other Western countries that may not qualify for these categories believe they are 
at a disadvantage in seeking election to the Council if the criterion is not equitable geographic 
distribution from among all those elected’ ‘outside any particular category, but equitable geo- 
graphical distribution of seats in the Council “as a whole.” Because of their proportionately 
large contributions to financing the Enterprise, they believe they should have a better chance of 
being represented on the Council than the traditional allocation of seats among UN regional 
groups is likely to yield. 

While sympathetic to such arguments, the United States and other delegations were forced 
to assume that any effort to require more Western seats on the Council would stimulate de- 
mands for a general expansion to add “proportional” numbers of other seats. Undesirable 
even in principle, the-expansion could unacceptably dilute the protection afforded major sea- 
bed mining states by various voting provisions. Accordingly, they opposed the change. 

Needless to say, the problem was presented as if the term “equitable geographical distri- 
bution” were to be applied without regard to the particular context of this Convention.’ 
It also proceeded on the assumption that a particularly important role is not envisaged in 
the administration of the Enterprise for technologically advanced Western consumer coun- 
tries lacking substantial independent seabed mining or land-based producer interests. In 
reality, at least one of the assumptions is likely to be inaccurate. © 

37 DC(IT) Art. 161, para. 2(c). 

38 This approach was incorporated in principle in the WG21 report issued at the end of the 
eighth session. Report on negotiations held by the Chairman and the Co-ordinators of the 
Working Group of 21, UN Doc. A/CONF.62/91, at 16 (1979) (setting forth UN Doc. 
A/CONF,62/C.1/L.26 (1979). 
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The strong ideological opposition of the African Group and others to 
“weighted voting” made negotiation on the second approach difficult 
even though it is not a weighted voting formula as such.*® 

Negotiation on the basis of the first formula produced a complex stale- 
mate among the three groups principally concerned. The major Western 
deep seabed mining countries refused to accept a result that did not 
give them a blocking vote (no more than five or six votes to block). Even 
if they would have agreed to the Western position in the end, the develop- 
ing countries refused to accept a blocking number low enough to give the 
Eastern European countries an independent blocking vote (three or four 
votes to block). Finally, the Soviet Union refused to agree to the concept 
of-a blocking vote if it would give blocking power to the Western countries 
but not to the East European countries.” 

The resultant PE is a three-tiered voting system for substantive 
issues." 

(1) For those issues where special voting protection for minority interests 
is unlikely to be needed, decisions require a two-thirds majority of the 
Council members present and voting. 

(2) For those decisions requiring additional assurance of broad support, a 
three-fourths majority of the Council members present and voting is re- 
quired. Decisions in this category are generally executive or operational 
(occasionally even ministerial) rather than legislative or rule making in 
nature. They are the kind that judges—whatever their legal background — 
have little difficulty reviewing for compatibility with relevant legal require- 
ments (in this case, the provisions of the Convention, the rules, regulations, 
and procedures, and the terms of contracts). 

The requisite majority of members present and voting must in both cases 
include the affirmative votes of at least a majority of the members of the 
Council, z.¢e., at least 19 affirmative votes. 

(3) The “implementation of its functions as prescribed in Part XI” is ef- 
fected by the Authority by the adoption and uniform application of “rules, 
regulations and procedures.” The essence of the voting settlement is that 
the adoption of “rules, regulations and procedures” by the Authority re- 
quires a consensus in the Council. Consensus is also required to adopt 


3 The African ideological position might have been less rigid had the African land-based 
producers devoted more attention to their voting power. 

4 Abortive attempts were made by some delegates to break the impasse by finding alterna- 
tive means to deal with the Soviet problem, such as blocking power for a unanimous regional 
group. Developing countries rejected any such veto for a single regional group in light of their 
opposition in principle to approaches analogous to the right of veto in the UN Security 
Council. 

4 DC(IT) Art. 161, para. 7. 

2 Ann. III, Art. 17, para. 1. It is in this manner that the detailed requirements for ex- 
ploration and exploitation not set forth in the Convention itself (or in its annexes) are elaborated 
and changed. A detailed list of some of these, and relevant criteria, is contained in Annex 
HI, Art. 17. Agreement on the consensus rule was accompanied by agreement that the list 
is not exhaustive. The words “inter alia” were added to the chapeau. The Draft Convention 
also adds general subject matter criteria for, and unifies the provisions on approval of, rules, 
regulations, and procedures. DC(IT) Arts. 160, para. 2(f) and 152, para. 2(n). 

43 DC(IT) Art. 161, para. 7(d), (f), and (g). 
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amendments, to take measures to protect land-based producers of minerals, 
to determine the voting majority needed for any decision for which the Con- 
vention does not specify the requisite majority, and to decide that a lesser 
majority is sufficient if a question arises as to whether the requisite majority 
needed to make a decision is consensus. For these purposes, “ ‘consensus’ 
means the absence of any formal objection.” 

A consensus system, of course, protects all concerned against adverse 
decisions. However, it does not protect against adverse failure to make a 
decision.*® To the extent the Convention requires that a decision be made, 
the problem may be reduced in part by the specificity of the requirement 
and in part because dispute settlement procedures would be available. 
Nevertheless, two basic prerequisites for mining to occur under the Con- 
vention necessitated special attention in light of this problem. 

First, in the absence of necessary rules, regulations, and procedures, it 
would not be possible for the mining system to operate. Thus, the provi- 
sion in the final clauses that the “rules, regulations and procedures drafted 
by the Preparatory Commission shall apply provisionally pending their for- 
mal adoption by the Authority in accordance with Part XI”*® is clearly an 
integral aspect of the First Committee’s settlement. 

The second problem concerns approval of plans of work (contracts) for 
exploration and exploitation. If approval of a plan of work requires Council 
review, how does one reconcile the objective nature of the contracting sys- 
tem set forth in immense detail in the Convention with the political charac- 
ter of a Council that intentionally includes some members whose immedi- 
ate national interests may not be served by seabed mining? 

Article 162(2) (j) of the ICNT dealt with the problem by specifying that 
the “plan of work shall be deemed to have been approved unless a decision 
to disapprove it is taken within 60 days of its submission by the Technical 
Commission.” The text proposed in the report of the Working Group of 21 
issued at the end of the eighth session*’ and repeated in the ICNT/Rev.2 
substantially changed this procedure by providing that “a plan of work shall 
be deemed to have been approved unless a propon for its approval or dis- 
approval has been voted upon within . . . 60 days.’ ” This change was 
rejected by the Western seabed mining states. 

Under the Draft Convention, the applicable procedure in the Council 
depends upon the recommendation of the Legal and Technical Commis- 
sion. The Commission is required to “submit appropriate recommendations 
to the Council” on plans of work, and to “base its recommendations solely 
on the grounds stated in annex III,” in a detailed report.” Its decision-mak- 


“t Art. 161, para. 7(e). When it is apparent that there will be a formal objection to a pro- 
posal, provision is made for ad hoc conciliation committees composed of Council members that 
are to endeavor to work out a proposal that can be adopted by consensus. Ibid. 

48 Except perhaps indirectly through the bargaining process. 

4 DC(IT) Art. 308, para. 4. 47 Note 38 supra. 

48 DC(IT) Art. 165, para. 2(b). Annex IH, Article 6(3) requires approval of plans of work 
that “conform to the uniform and non-discriminatory requirements established by the rules, 
regulations and procedures of the Authority, unless”: (1) a previous miner has received or is 
being considered for a plan of work for part of the area applied for; (2) part of the area ap- 
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ing procedures will be specified in the rules, regulations, and procedures of 
the Authority; the matter will thus be taken up by the Preparatory 
Commission. 

If the Commission recommends Council approval, after about a month 
for ad hoc conciliation if necessary, “the plan of work shall be deemed to 
have been approved by the Council unless the Council disapproves it by 
‘ consensus.” The “State or States, if any, making the application or spon- 
soring the applicant” are excluded from the deliberations on whether there 
is a consensus to disapprove the plan.*° If, on the other hand, the Commis- 
sion recommends the disapproval of a plan of work or does not make a 
recommendation, then a three-fourths majority is necessary for Council 
approval. 


6. Article 188: providing access to commercial arbitraticn for contractual disputes 


Article 188 of the ICN T/Rev.1 provided for submission of disputes under 
a contract or plan of work to commercial arbitration insofar as provided in 
a contract between the parties: The new text requires that such disputes 
be submitted, “at the request of any party to the dispute, to binding com- 
mercial arbitration” unless otherwise agreed by the parties.” The arbitral 
tribunal may deal with disputes concerning the interpretation or application 
of the contract, but may not directly decide a question it identifies 
as one of interpretation of the Convention itself. Accordingly, provisions 
protecting the rights of the operator are likely to be included in the con- 
tract itself even if those rights might in any event be protected by the 
Convention. 


7. Annex IlL, Article 4: sponsorship where nationality and control are separated 


The ICNT/Rev.1 left in doubt how divisions between nationality and con- 
trol of an applicant would be identified and handled. 

The Draft Convention specifies that sponsorship of an applicant by the ` 
state of nationality is sufficient: 


(1) “unless the applicant has more than one nationality, as in the case 
of a partnership or consortium of entities from several States, in which 
event all States Parties involved shall sponsor the application”; or 


(2) “unless the applicant is effectively controlled by another 
State Party or its nationals, in which event both States Parties shall 
sponsor the application.”*4 





plied for has been disapproved by the Council for mining because of serious environmental 
risks; or (3) the sponsoring state would thereby exceed the antimonopoly limits. 
2 DC(IT) Art. 163, para. 11. 5° DC(IT) Art. 162, para. 2(j)(i). 
51 DC(IT) Art. 162, para. 2(j)(ii). 
5 In the absence of agreement to the contrary, and unless others are prescribed by the 
rules, regulations, and procedures of the Authority, the UNCITRAL rules apply. 
_ 53 Annex II of the ICNT/Rev.1 became Annex III of the ICNT/Rev.2 and the DC(IT) 
as amended. 
54 DC(IT) Ann. II, Art. 4, para. 2. 
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The rules, regulations, and procedures of the Authority will set forth “the 
criteria and procedures for implementation of the sponsorship require- 
ments.” In this connection, the Convention specifies that the duty of a 
sponsoring state to ensure compliance with the Convention is fulfilled if it 
adopts laws and regulations and takes administrative measures 
“which are, within the framework of its legal system, reasonably appropriate 
for securing compliance by persons under its jurisdiction.” 

These provisions were not written in connection with, or in derowation 
of, the provisions of part VII of the Convention with respect to the nation- 
ality of ships and the duties of the flag state, and of part XII with respect 
to pollution from ships. The flag state and the sponsoring state, if different, 
are presumably obliged to avoid interfering with each other’s fulfillment of 
relevant obligations within their respective spheres of primary concern.*” 


8. Annex IT,** Article 5 on technology transfer: the Brazil clause, time limits, 
dispute settlement recourse for third-party owners, and avoidance of 
warranty implications 


The technology transfer provisions have been reorganized and redrafted 
to avoid several problems with the earlier text. Among the more important 
changes are: 


e The obligation of miners to transfer seabed mining technology 
they use to the Enterprise on fair and reasonable commercial terms and _ 
conditions, if it is not available on the open market, ends 10 years after _ 
the Enterprise begins commercial production.®® While the United 
States and others sought a shorter period than 10 years, the compro- 
mise included assurances by the developing countries that they will no 
longer press for the transfer of processing technology. 


e The new text eliminates a provision on blacklisting of a third-party 
owner of technology who refuses to honor his assurance to transfer to 
the Enterprise, on fair and reasonable commercial terms and condi- 
tions, technology he owns that i is used by the miner and is not generally 
available on the open market.® 


e In cases of third-party ownership of technology used by a miner, 

a duty is placed on the miner to obtain the right to transfer technology 
“whenever it is possible to do so without substantial cost to” him, a 
particularly relevant situation being “cases where there is a substantial 


55 Ibid. : 5 Id., para. 3. 

57 A more interesting question perhaps is the influence the ideas contained in this new article 
and its implementing regulations may have in the future on the application of the concept of 
“genuine link” not only to ships but in general, and the relevance to other efforts to find 
fair and effective jurisdictional techniques for dealing with multinational corporations. 

58 See note 53 supra. 58 DC(IT) Ann. III, Art. 5, para. 7. 

6° See ICNT/Rev.1 Ann. II, Art. 5, para. 1(b). Since the technology is by definition not 
generally available on the open market, compensation for the value inherent in its restricted 
availability would certainly seem relevant in determining fair and reasonable commercial 
terms and conditions. A miner does not lose or give away his exclusive use of technology; 
he sells it for fair value. 
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corporate relationship between the operator and the owner of the tech- 
nology.” 


The failure to eliminate completely the obligation to transfer technology 
to a developing country under the so-called Brazil clause may be the most 
controversial aspect of the resultant text. Those who opposed its elimination 
argued that it applies only with respect to a reserved site proposed by the 
miner himself, and then only if it “would not involve transfer of technology 

_to a third State or the nationals of a third State,” and that it is further 
restricted by the overall 10-year time limit on the technology transfer obliga- 
tions of miners. They did agree, however, to the additional qualification that 
a miner’s obligation to transfer technology to a developing country “shall 
onlyapply . . . where technology has not been requested or transferred by 
him to the Enterprise.”™ 


9. Annex II,™ Article 7 on Selection of applicants: the priority accorded the 
Enterprise by paragraph 4 


_ + Under the ICNT, whenever a selection had to be made between an appli- 
cation for a plan of work by a state or private party and one by the Enter- 
prise for a reserved area, priority was given to the Enterprise. 

Under the new text, the question of selection no longer affects approval 
of plans of work (contracts). The question would arise only if, at the end of 
any given 4-month period, approval of all the applications for a production 
authorization received during that period result in production in excess of 
the interim production limitation or a production limitation arising under 
a commodity agreement to which the Authority is party. In that case, in an 
effort to preserve the balance of the parallel system, the Enterprise would 
have priority to receive a production authorization with respect to a reserved 
area “whenever fewer reserved sites than non-reserved sites are under ex-: 
ploitation.”®’ The private applicant who fails to receive a production au- 
thorization at the time would have priority in subsequent periods until one 
is awarded to him.® 


10. Annex I,® Article 10 on joint arrangements: the failure to make clear that 
they have the same security of tenure as other contracts 


The new text provides that joint arrangements between a contractor and 
the Enterprise “shall have the same protection against termination, suspen- 
sion or revision as contracts with the Authority.””° 


& DC(IT) Ann. III, Art. 5, para. 3(c). € Id., para. 3(e). 

83 bid. & See note 53 supra. 

6 ICNT/Rev.1 Ann. II, Art. 7, para. 4, & See note 48 supra. 

§ DC(IT) Ann. HI, Art. 7, para. 6. e DC(IT) Ann. HI, Art. 7, para. 4. 


6 See note 53 supra. 

7 DCT) Ann. II, Art. 11. A contract may be revised “only with the consent of the parties.” 
Suspension or termination of a contract is permitted only in case of “serious, persistent and 
wilful violations” after the contractor is afforded “a reasonable opportunity to exhaust the 
judicial remedies available to him,” or in cases of failure to comply with a final binding dispute 
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11. Annex III,” Articles 10 or 11 on payments by the Enterprise: the failure to 
state that the Enterprise is liable for the same payments as the contractors, at 
least with respect to activities in nonreserved sites 


The basic problem here was to ensure that the Enterprise did not enjoy a 
substantial economic advantage, unbalancing the parallel system by virtue of 
exemption from the obligation to make payments on production and profits 
to the Authority in the same amount as other miners. On the other hand, 
there was a perceived need to build up the reserves of the Enterprise. 

The solution” found was to retain all of the net income of the Enterprise 
in its reserves during an initial period required for it to become self-support- 
ing. During that period, which is not to exceed 10 years from the commence- 
ment of commercial production by the Enterprise, it will also be exempt 
from making payments on production and. profits to the Authority. After 
that initial period, however, the Enterprise (an independent commercial 
enterprise under Annex IV) will become liable for the same payments 
as contractors, and the Assembly will determine what portion of the 
remaining net income of the Enterprise (after such payments) is to be 
transferred to the Authority and what portion is to be retained in the 
Enterprise’s reserves. 


12. Annex II,” Article 10 on financing the Enterprise: the failure to require that 
payments and guaranties be in convertible currencies 


The text now requires that funds made available to the Enterprise be in 
“freely usable currencies or currencies which are freely available and ef- 
fectively usable in the major foreign exchange markets.” The freely usable 
currencies will be defined in the rules, regulations, and procedures cf the 
Authority in accordance with prevailing international monetary practices.” 


settlement decision applicable to the contractor. DC(IT) Art. 153, para. 6; Ann. III, Arts. 18 
and 19. Annex III, Article 18 was revised to make clear that monetary penalties are an alterna- 
tive to suspension or termination of a contract in all cases of contract violation. 

Ti Annex III of the ICNT/Rev.1 became Annex IV of the ICNT/Rev.2 and the DC(IT) 

` as amended, 

2 DC(IT) Ann. IV, Art. 10, para. 3. 73 See note 71 supra. 

™ DC(IT) Ann. IV, Art. 11, para. 3(g). This provision is modeled after similar previsions 
included in recent international commodity agreements and the Common Fund in response to 
the revision of the Articles of Agreement of the International Monetary Fund. See Art. 1, para. 
9 of the Agreement Establishing the Common Fund for Commodities, UN Doc. TD/IPC/ 
CF/CONF/24 (1980); Art. XXX(f) of the Articles of Agreement of the International Monetary 
Fund, as amended by Resolution 31~4 of the Board of Governors, effective April 1, 1978, UN 
Doc. IMF(O91)A7. 

A number of other improvements were made in the text on financing the Enter- 
prise. While the basic provision that the Enterprise will initially be afforded the funds neces- 
sary to explore and exploit one mine site through interest-free loans and loan guarantees from 
States parties is retained, the text now specifies that the draft rules, regulations, and pro- 
cedures prepared by the Preparatory Commission shall include the precise overall amount and 
any criteria and factors for its adjustment. Id., para. 3(a). Thus, states will have a better idea of 
their precise obligations without its being necessary to deal with the question (including the 
problem of inflation) in the Convention. In addition, the financial obligations of any one state 
cannot exceed its percentage under the UN scale of assessments at the time, which has a maxi- 


\ 
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13. Annex III, Article 12: tax immunity for the Enterprise 


The ICNT/Rev.1 flatly stated that the “Enterprise, its assets, property, and 
revenues . . . shall be immune from taxation.” 

The new text, in addition to permitting the Enterprise to waive its 
privileges,” changes the taxation provision to read: “The Enterprise shall 
negotiate with the host countries in which its offices and facilities are lo- 
cated for exemption from direct and indirect taxation.” The result is that 
states that desire to have Enterprise offices and facilities in their territory 
are free to offer tax incentives for this purpose, which, of course, they are 
free to do even in the absence of such a provision. Like any other business, 
the Enterprise would wish to seek and consider available tax relief in de- 
ciding where to locate its offices and facilities.” 

In this connection, both a potential host state and, from an entirely dif- 
ferent perspective, a potential business partner of the Enterprise will wish to 
reflect that while in principle the Enterprise is to be treated in the same 
way that a state treats “entities conducting business” within its territory,” 
the Enterprise’s property and assets are “immune from confiscation, ex- 
propriation, requisition, and any other form of seizure by executive or 
legislative action.”®° The private parties to joint venture contracts with the 
Enterprise may seek to avail themselves of these benefits in deciding on the 
allocation of title over vulnerable assets. Should this feature of the Conven- 
tion have demonstrably positive effects on stimulating investment in de- 
veloping countries where there is otherwise a significant risk of expropria- 
tion, it could in time promote a more favorable attitude toward restraints 
on expropriation of other kinds of foreign investment in developing 
countries. 


The Antimonopoly Clause 


The French delegation continued to seek substantial increases in the so- 
called antimonopoly restrictions, with some support from the USSR, and op- 
position from the United States, West Germany, and the United Kingdom. 





mum of 25% (the U.S. share), Voluntary measures to deal with any shortfall caused by the 
failure of all UN members to ratify can be adopted only by consensus in the Assembly. Id., 
para. 3(b) and (c). While states need to supply promissory notes for the full amount of their 
share of the total interest-free loans at the outset, the Enterprise will call up the funds under 
the notes gradually in accordance with a schedule reflecting its requirements, Id., para. 3(d). 
_ Provision is made for preparing a schedule for repayment of the interest-free loans. Id., 

para. 3(f). 

15 ICNT/Rev.l Ann. ILI, Art. 12, para. 5. 7 DC(IT) Ann. IV, Art. 13, para. 7. 

1 Id., para. 5. : IOR Se 

78 Questions also arise regarding the immunities of the Authority from taxation. These 
were resolved (DC(IT) Art. 183) by using the language of the Common Fund Agreement asa 
model. See Art. 48, paras. 1—3 of the Agreement Establishing the Common Fund, supra 
note 74. ` : 

78 DC(IT) Ann. IV, Art. 13, para. 4(d). 8 Id., para. 4(a). 
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The previous criteria! were slightly reformulated and two minor additions 
were made.” 


IIE. THE SECOND COMMITTEE 


The main outstanding issues in the Second Committee identified by the 
author at the end of the eighth session were those concerning the conti- 
nental shelf where it extends seaward 200 miles from the coast, and de- 
limitation of the economic zone and continental shelf between states with 
opposite or adjacent coasts." 


The Continental Shelf 


(1) Ridges. The Soviet delegation, supported by others, continued to press 
for clarification of the complex provisions regarding the outer limit of the 
continental shelf in areas of ridges. The concern centered on the desirability 
of making clear that the rule that the continental shelf may not extend 
‘further than 350 miles from the coast or 100 miles from the 2,500-meter 
isobath, whichever is further seaward, is intended as a limitation, not asa 
basis for extending the shelf beyond the outer edge of the continental 
margin as defined in the Convention by the Irish formula.™ 

From the perspective of some broad margin states, it was equally desirable 
to make clear that irregular features, howsoever named, that are natural 
components of the continental margin and satisfy the Irish formula can be 
used in applying the alternative 2,500-meter-plus-100-mile test. 

Negotiations on this matter were successfully completed at the first part of 
the ninth session. The principle that the continental margin does not in- 
clude “the deep ocean floor” was clarified by adding to that phrase the words 
“with its oceanic ridges,” which make clear that the outer limit of the conti- 
nental shelf is at the 200-mile limit in such cases.” Either the 350-mile or 
the 2,500-meter-plus-100-mile test can be applied by a coastal state, 


81 ICNT/Rev.1, Ann. II, Art. 6, paras. 3(d) and 4. 

82 The scope of the clause was clarified to apply only to plans of work actually held by a state, 
not those that were approved but are no longer held by it, and only to nonreserved sites. DC(IT) 
Ann. IH, Art. 6, para. 3(c). The “antidensity” clause was reformulated as 30% of a circular area 
of 400,000 square kilometers surrounding the center of the proposed site. Ibid. The percentage 
of the total unreserved area of the seabed that can be held was reduced from 3% to 2%. Ibid. A 
reference was added to avoiding “discrimination against any State or system” in cases of 
selection among applications for production authorizations. Id., Art. 7, para. 5. A new clause 
permits the Authority to adopt rules, regulations, and procedures to deal with cases where 
selection among competing applicants is necessary after the end of the period during which the 
interim production limitation is in effect (presumably because of limits in a commodity 
agreement to which the Authority is party). Id., Art. 6, para. 5. A consensus in the Council is of 
course required for adoption of such rules, regulations, and procedures. DC(IT) Arts. 161, 

_ para. 7(d), and 162, para. 2(n)(ii). 

83 See 74 AJIL at 7. 

_ 84 See discussion in id. at 19-22; DC(IT) Art. 76. 

85 DC(IT) Art. 76, para. 3. 
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assuming the Irish formula is satisfied, to “submarine elevations that are 
natural components of the continental margin, such as its plateaux, rises, 
caps, banks and spurs”; but in other cases, “on submarine ridges, the outer 
limit of the continental shelf shall not exceed 350 nautical miles from” 
the coast® even though the Irish formula might otherwise place the limit of 
the continental margin further seaward (see figure 1). These texts emerged 
after intensive discussions between broad margin states and the Soviet 
Union on new language and the effects of that language. sr“ 

(2) Sri Lanka’s proposal for a special approach to determining the extent of its 
continental margin. A consensus statement of understanding will be ap- 
pended to the Final Act of the conference. It sets forth a special method 
based on average thickness of sediment for determining the outer limit of 
the continental margin in the Bay of Bengal because of the peculiar effect 
of Article 76 on the characteristics of the continental margin in question, 
where there is a very broad continental rise beyond a very narrow shelf 
and slope.®* While not strictly a statement of interpretation,® its intent is 
to reproduce a result in that area equivalent to the effect of applying 
Article 76 in the rest of the world. It is assumed that the Commission on the 


88 Id., para. 6. An interesting question regarding these texts is when, if ever, a submarine 
ridge that is not a natural component of the continental margin is nevertheless part of the 
continental margin despite the exclusion from the continental margin of the “deep ocean floor 
with its oceanic ridges.” It is possible that lying beneath the seeming contradiction there may be 
some subtle questions regarding the nature of evidence required and the extent of the risk, 
particularly if sedimentary rock that may have broken off from the continental margin is dis- 
covered to have collected within ridge formations or is presently “hidden” by a basaltic layer. 
Thus, uncertainty as to whether a particular “submarine ridge” is an “oceanic” ridge of “the 
* deep ocean floor,” or whether a particular sedimentary formation is part of the continental 
margin, would not have potentially sweeping consequences of extending jurisdiction the length 
of the ridge under the 2500-meter-plus-100-mile test, but might result “at worst” in extending 
jurisdiction from 200 miles to 350 miles, a lesser but nevertheless serious result. 

87 As a neighbor of the Soviet Union (the main proponent of an amendment on ridges), 
the United States ensured that there was in fact common understanding between the dele- 
gations regarding the effect of this language in relevant areas before supporting it. 

The proposed paragraph 5 bis (now Article 76, paragraph 6) reads as follows: 


Notwithstanding the provisions of paragraph 5, on submarine ridges, the outer limit of 
the continental shelf shall not exceed 350 nautical miles from the baselines from which the 
breadth of the territorial sea is measured. This paragraph does not apply to submarine 
elevations that are natural components of the continental margin, such as its plateaux, 
rises, caps, banks and spurs. 


The U.S. Representative, Ambassador Richardson, made the following statement on the 
record in Plenary on April 3, 1980: 


~ Our support for the proposal regarding the continental shelf contained in Ambassador 
Aguilar’s report rests on the understanding that it is recognized—and to the best of our 
knowledge there is no contrary interpretation—that features such as the Chukchi 
plateau situated to the north of-Alaska and its component elevations cannot be considered 
a ridge and are covered by the last sentence of the proposed paragraph 5 bis. 


Interested delegations were notified in advance that the statement would be made. There was 
no dissent as to its substance. 

88 See Conf. Doc. C.2/Informal Meeting/65 (1980). 

89 The technique of a consensus statement of understanding was used because some dele- 
gations were reluctant to reopen discussion of the text of the Convention on the limits of the 
continental shelf. 
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FIGURE 1 
DIAGRAM OF ARTICLE 76 
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Limits of the Continental Shelf will apply the consensus statement along 
with Article 76. 

(3) The composition, functions, and procedures of the proposed Commission on 
the Limits of the Continental Shelf, including the arrangements in the event the coastal 
state has difficulty accepting the Commission’s initial reactions to coastal state charts. 
As a result of negotiations during the first part of the ninth session, there 
is a new annex on the Commission on the Limits of the Continental Shelf 
and a corrected text dealing with the effect of the Commission’s recom- 
mendations.” 

The Commission is elected by the parties to the Convention. It consists 
of 21 “experts i in the field of geology, geophysics or hydrography . . . who 
shall serve in their personal capacities.” 

A coastal state desiring to establish the limits of its continental shelf 
seaward of 200 miles “shall submit particulars of such boundary to the Com- 
mission along with supporting scientific and technical data as soon as pos- 
sible but in any case within 10 years of the entry into force of this Con- 
vention for that State.” The Commission’s recommendations on the sub- 
mission are prepared by a seven-member subcommission and approved by a 
two-thirds majority of Commission members present and voting.™ 

At this point, the coastal state may agree or disagree with the recom- 
mendations. If it agrees, the coastal state is given an extraordinary power 

. nowhere reproduced with respect to’ any other maritime limit: the conti- 

nental shelf limits “established by a coastal State on the basis of these recom- 
mendations shall be final and binding.”® They may not be contested. The 
coastal state then deposits with the UN Secretary-General the relevant 
charts and data “permanently” describing the outer limits of its continental 
shelf both at and beyond 200 miles.% 

These texts give effect to an important recommendation of the Marine 
Science Commission established by the U.S. Congress at the very start of the 
current efforts: namely, that given the need for certainty by miners on 
both sides of the line in order to promote development of resources, pro- 
vision should be made for the establishment of a line that will not be 
changed.” 

“In the case of disagreement by the coastal State with the recommenda- 
tions of the Commission, the coastal State shall, within a reasonable time, 
make a revised or new submission to the Commission.”®* While the coastal 
state that disagrees with the Commission is denied the extraordinary power 
to insist that all other parties to the Convention are bound to accept its 
views regarding the proper application of Article 76, it is not denied the 
right to reject the Commission’s approach. The Commission is not a court, 


8° DC(IT) Ann. II. 1 DC(IT) Art. 76, para. 8. 
2 DC(IT) Ann. II, Art. 2. 83 Id., Art. 4. j 

% Id., Arts. 5 and 6. 8 DC(IT) Art. 76, para. 8. 
% Id., para. 9. 


87 COMMISSION ON MARINE SCIENCE, ENGINEERING AND RESOURCES, OUR NATION AND 
THE SEA: A PLAN FOR NATIONAL ACTION, and 3 PaNEL REPorTS (1969). 
% DC(IT) Ann. Il, Art. 8. 
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-and legal expertise is not included among the express qualifications of its 
members. o 

It is assumed that, in practice, both the coastal state and the subcommis- 
sion will do their best to ensure that the Commission will not approve even 
initial recommendations that are likely to be rejected by the coastal state.’ 
This was considered one of the advantages of using noncontentious ex parte 
review by an international commission of experts independent of the Sea- 
Bed Authority. 

(4) The exemption of developing coastal state importers from the obligation to 
contribute revenues derived from mineral exploitation of the continental shelf beyond 
200 miles. While there was growing support among developing country 
delegations for making a change in the exemption, so much time was de- 
voted to other, more critical aspects of the continental shelf problem that— 
short of the extreme and unreasonable step of jeopardizing the whole settle- 
ment on the continental margin because of the exemption issue—there 
was no opportunity to achieve the necessary measure of support for a 
change.) 


Delimitation of the Economic Zone and Continental Shelf Between States with 
Opposite or Adjacent Coasts 


(1) The substantive principles governing delimitation, including related matters 
such as the right of a state to file a definitive declaration of interpretation of these 
principles. At the end of the first part of the ninth session, the Chairman of 
Negotiating Group 7 submitted a proposed new text on delimitation to the 
Plenary, which was greeted with cries of anguish from the most vocal 
advocates of the two opposing points of view. The text changed the words of 
the ICNT. What else it changed is a matter upon which even the most 
courageous may hesitate to speculate. The respective texts of paragraph 1 of 
Article 74 are shown in table 1. 

Some supporters of greater emphasis on equitable principles sent a 
strongly worded letter to the President of the conference objecting to the 
incorporation of the revised text into the ICNT/Rev.2 since the plenary 
debate did not, in their view, indicate that this text had “widespread and 
substantial support.” The difficulty of applying the latter standard is 
that no proposal on this subject is likely (at least before “one minute to mid- 
night”) to enjoy such support in a debate on the record when many delega- 
tions are preoccupied with domestic reactions, political signals to their 


9 Id., Art. 2. 

100 If requested, the Commission may aid the coastal state in preparing its data for submis- 
sion. Id., Art. 3(b). In any event, a representative of the coastal state making the submission 
may participate in relevant proceedings without the right to vote. Id., Art. 5. 

101 See 74 AJIL at 23 for a discussion of the problem and the alternative proposal by the 
U.S. delegation. See also note 18 supra. 

102 The President’s explanatory memorandum to the ICNT/Rev.2, paragraph 10 states that 
the Chairman of the Second Committee expressed reservations regarding the incorporation 
of the new provisions into the ICNT/Rev.2. 
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TABLE | 


TEXTS OF ARTICLE 74(1) 


ICNT/Rev.1 


The delimitation of the exclusive economic 

' zone* between adjacent or opposite States 
shall be effected by agreement in accordance 
with equitable principles, employing, where 
appropriate, the median or equidistance 

.line, and taking account of all the relevant 
circumstances. 


. ICNT/Rev.2 and DC(IT) 


The delimitation of the exclusive economic 
zone* between States with opposite or 
adjacent coasts shall be effected by agree- 
ment in conformity with international law. 
Such an agreement shall be in accordance 
with equitable principles, employing the 
median or equidistance line, where 


appropriate, and taking account of all 
circumstances prevailing in the area 
concerned. 


* Article 83, paragraph 1 uses the same text in connection with the continental shelf. 


neighbors, and genuine concern that their open support would induce op- 
position from someone else. | 

At the resumed session, the two groups concerned negotiated directly in 
an intensive series of meetings. While there was insufficient time to complete 
the work, it does seem possible that agreement might be reached on a few 
wording changes. The discussion also revealed that the proposal already 
worked out at the eighth session on interim measures enjoyed general 
support. 

In some respects, the most interesting developments occurred in the dis- 
cussions regarding reservations in the Informal Plenary on Final Clauses. 
It was possible to achieve agreement on an article prohibiting reservations 
“unless expressly permitted by other articles of this Convention” only by 
attaching a footnote that states in pertinent part that “the article can be 
regarded only as provisional pending the conclusion of discussions on out- 
standing substantive issues such as that relating to the delimitation of mari- 
time zones as between adjacent and opposite States and to settlement of dis- 
putes thereon, where the final solution might include provision for reserva- 
tions.”1% 

Moreover, the discussions on reservations revealed another aspect of the 
problem: the relationship between Articles 74 and 83 on delimitation and 
Article 121 on the regime of. islands. Some are worried by the implications 
for delimitation of the rule that islands are treated in the same way as other 
land territory. Others are worried by the exception to this rule, “Rocks 
which cannot sustain human habitation or economic life of their own shall 
have no exclusive economic zone or continental shelf.” In fact, both sides 
may be seeking assurance that a reservation to Articles 74 and 83 constitutes 


103 The criteria for incorporation of a revised text set forth in Doc. A/CONF.62/62 are dis- 
cussed by the author in 73 AJIL at 4-5 and 74 AJIL at 2. 

104 ICNT/Rev.2 and DC(IT) Art. 74, para. 3, and Art. 83, para. 3. See 74 AJIL at 5. 

105 DC(IT) Art. 309 and n.1. 196 DC(IT) Art. 121, para. 2. 

107 Fd., para. 3. 
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a reservation to Article 121, insofar as the latter is relevant to the two 
articles on delimitation. Such a reservation would not, of course, affect the 
application of Article 121 to determining the seaward limits of coastal 
state jurisdiction where delimitation between states with opposite or ad- 
jacent coasts is not the issue. 

(2) The scope of the compulsory conciliation of delimitation disputes. The proposal 
of the Chairman of Negotiating Group 7 regarding settlement of de- 
limitation disputes was incorporated into the ICNT/Rev.2 and, tactics aside, . 
was not the subject of much subsequent concern. 

The text! permits a state to refuse to accept compulsory third-party 
arbitration or adjudication regarding delimitation between states with op- 
posite or adjacent coasts. However, it must accept submission to nonbinding 
conciliation when the dispute “arises subsequent to the entry into force of” 
the Convention and “where no agreement within a reasonable period of 
time is reached in negotiations between the parties,” with the exception of a 
“dispute that necessarily involves the concurrent consideration of any un- 
settled dispute concerning sovereignty or other rights over continental or 
insular land territory.”? 


Marine Mammals 


The revised text on marine mammals long sought by various environ- 
mental groups and strongly supported by the U.S. delegation was finally 
approved with minor revisions by the Second Committee at the first part of 
the session."° The text makes clear that it permits either a complete 
prohibition or more restrictive limitations or regulations to protect marine 
mammals than the Convention would otherwise require and directs 
particular attention to the need for appropriate organizational arrange- 
ments for the protection of whales and other cetaceans. Thus, once this 
Convention enters into force, it will definitively overrule arguments made by 
some whalers and sealers that protective measures for marine mammals can 
do no more than ensure the maintenance of a maximum sustainable yield, 
and that international regulation of whales and other cetaceans can be 
approached in the same way as such regulation is pursued in the case of 
ordinary commercial fisheries. The Convention would therefore remove 
legal roadblocks and open the substantive and procedural doors to the type 
of strong and effective protection of marine mammals that is being urged by 
environmentalists and conservationists of many nations. 


108 TCNT/Rev.2 and DC(IT) Art. 298, para. l(a). 

109 Ibid. While the exclusion for land territory disputes is drafted so that it does not literally 
apply to adjudication or arbitration under the Convention when a state does not elect to reject 
such procedures, it would seem that this is a mere drafting point. In any event, the same 
result seems implicit in the fact that the jurisdiction of a judicial or arbitral tribunal under 
the Convention is limited to the interpretation or application of the Convention. The Conven- 
tion does not deal with questions of sovereignty or other rights over continental or insular land 
territory—questions that can hardly be regarded as incidental or ancillary. 

ue DC(IT) Art. 65 is the same as the draft text in 74 AJIL at 5 n.23 except that the words, 
“In this connexion,” have been deleted from the start of the second sentence. 
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Other Second Committee Matters 


At the first part of the ninth session, the Second Committee completed a 
full review of all proposals for changes outside the mandate of the various 
negotiating groups. In addition to the amendment on marine mammals, it 
approved the technical amendments on suspension of innocent passage 
already negotiated at the eighth session! and a few other technical pro- 
posals. Controversial suggestions regarding archaeological and historical 
objects!” and the use or threat of force were ultimately dealt with during the 
resumed ninth session by the Informal Plenary on General Provisions, and 
will be discussed by the author in that context. 

During the resumed ninth session, the Second Committee reviewed 
various recommendations of the Drafting Committee, but discussed only 
those that might have some substantive implications. It supported most of 
the Drafting Committee’s suggestions. 

Extensive discussion between some straits states and maritime coun- 
tries resulted in a few nonsubstantive technical clarifications that could com- 
mand consensus and substantially reduce the concerns of straits states about 
the straits articles. Aside from a new general provision," all were clearly of 
a technical character designed to elucidate the interpretation of the existing 
text. While there were no objections to their substance, the texts never made 
it all the way through some complex procedures and presumably will be 
_ considered again at the next session.’ 

The Argentine and Canadian delegations tried to increase the rights of 
the coastal state regarding fish stocks found both within and in areas im- 
mediately seaward of the economic zone.” They were opposed by other 


41 DC(IT) Art. 25, para. 3 adds the words “including weapons exercises.” See 74 AJIL at 
4-5 and n.22. . 

u2 Conf. Doc. C.2/Informal Meeting/43/Rev.1 (1979). See 74 AJIL at 23 n.79. 

u3 Discussed infra at p. 242. 

u4 The proposed amendments are as follows. 

Article 42(1)(b): change “applicable” to “generally accepted” international regulations (as, 
for example, in Art. 39(2)(b)). The English Language Group of the Drafting Committee has 
already included this in. its recommendation on harmonization of these terms in various 
articles. Conf. Doc. ELGDC/4 (1980). 

Article 42(1)(b): delete the word “oily” in the phrase “oil, oily wastes and other noxious 
substances.” 

Article 221: make clear that the international law right of intervention following upon a 
maritime casualty is preserved not only beyond the territorial sea but within the territorial 
sea in straits. The main problem here was to find a way to draft around the position of a few 
coastal states that the right of intervention is inherent in their sovereignty in the territorial 
sea, and thus ought not to be mentioned in connection with a provision dealing with other 
areas. ; 

Article 233: make clear that the exclusion of sections 5, 6, and 7 of the pollution text from 
application to “the legal regime of straits used for international navigation” refers to passage, 
not to activities other than passage, which would conform it to the general principle stated in 
Article 34, paragraph 1 and the rule in Article 38, paragraph 3. 

në See DC(IT) Art. 63, para. 2. 
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delegations both on the merits and because ofa general reluctance to reopen 
fisheries questions. ™® 

The major unsettling factor in the work of the Second Committee is the 
effort of some delegations to promote an amendment requiring prior notifi- 
cation to and authorization by the coastal state for innocent passage of war- 
ships through the territorial sea. Such an amendment cannot command 
consensus. 

This effort is part of a still broader problem. Since so many of the sensi- 
tive issues in the Second Committee were resolved many years ago, it is not 
as apparent to some in that committee as it is, for example, in the First 
Committee that artificial voting victories by numerical majorities would be 
purely pyrrhic—there would be no ratified Convention, and no evidence of 
acceptance of the preferred text by those most affected for purposes of 
customary law. Even if it were assumed that the substantive impact on major 
maritime countries of an adverse vote on a particular issue might not alone 
be sufficient to destroy any chance that they would accept the Convention, 
it would almost certainly have that effect when coupled with anger at the 
vote itself and other reasons for being ill at ease with the Convention. 


IV. THe THIRD COMMITTEE 


‘Despite assumptions that informal substantive negotiations on marine 
scientific research had been completed at the eighth session,'’’ there was a 
concerted effort by some coastal states to alter the accommodations made. 
The result of intensive negotiation and debate during the first part of the 
ninth session was agreement on some changes in the precise phraseology 
proposed by the Chairman of the Third Committee in his report™® at the 
end of the eighth session. The substance of those recommendations, how- 
ever, was preserved. 

The greatest difficulty involved the precise words to describe those areas 
of the continental shelf beyond 200 miles designated by the coastal state in , 
which it has the right to exercise its discretion to withhold consent for 
marine scientific research. Under the Chairman’s proposal, the coastal state 
could designate “areas in which exploitation or exploratory operations, such 
as exploratory drilling are occurring or are about to occur.” The new 
text expresses the same thought in a different way by referring to designa- 
tion of areas “in which exploitation or detailed exploratory operations fo- 
cused on those areas are occurring or will occur within a reasonable period 
of time.”"”° 

The decision by the coastal state to exercise its discretion to designate 


16 A compromise effort to redraft Article 63, paragraph 2 to bring it into closer conformity 
with Article 117 (which applies to all conservation problems beyond the economic zone) en- 
countered belated opposition, but may be considered again. 

"7 See 74 AJIL at 24-29. 

48 UN Doc. A/CONF.62/91, at 75 (1979), setting forth UN Doc. A/CONF.62/L.41 (1979). 

8 Jd., Art. 24b bis. 12 DC(IT) Art. 246, para. 6. 
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such areas and to withhold consent for one of the enumerated reasons is 
not itself subject to third-party settlement.”! However, the questions 
whether it has discretion and whether that discretion is being exercised in 
a manner compatible with the Convention are not thereby excluded. Specific 
provision is made for compulsory conciliation in this connection.’” 

Not until the ninth session was it possible to distinguish rationally between 
“suspension” and “cessation” of research activities. It has now been made 
clear that the coastal state may require cessation immediately in case of a 
“major change” in the project or activities as compared with the description 
on which the coastal state based its consent. In other cases, it may request 
compliance or, if need be, order suspension; if the violations “are not 
rectified within a reasonable period of time,” it may then require cessation of 
the project.!?° The order of suspension must be lifted as soon as the research- 
ing state has rectified the delinquencies that caused suspension to be 
invoked. The decision to order suspension or cessation is subject to compul- 
sory conciliation regarding compatibility with the Convention.'4 

One unfortunate change in the text is the restriction on presumed con- 
sent for international organizations of which the coastal state is a member to 
carry out projects earlier approved by that state in detail within the organiza- 
tion.”5 This presumption could have helped to encourage tangible aid 
and support for regional scientific research organizations of developing 
countries from countries with substantial oceanographic capabilities. The 
presumption was qualified by a French amendment that allows the coastal 
state to object within 4 months of notification of the project by the organi- 
zation.” The change seems to reflect concern by foreign ministries that 
governments may not have, or ought not to be encouraged to seek, tight 
political control over their delegations’ participation in the project decisions 
of intergovernmental scientific organizations. The result is only somewhat 
better than the result that would obtain under the general provision for im- 
plied consent when the coastal state does not respond within 4 months. 7 
Nevertheless, the rule of implied consent is itself a significant benefit of the 
Convention. 

Informal negotiations on marine scientific research, and with them the in- 
formal negotiations of the Third Committee, were completed at the end of 


121 DC(IT) Art. 297, para. 2(a). 

122 Jd., para. 2(b). Furthermore, the text makes clear that the phrase “in normal circum- 
stances” refers to the state of relations between the researching state and the coastal state by 
` adding language stating that the absence of diplomatic relations between them does not neces- 
sarily mean that circumstances are not normal. A crucial change was made in paragraph 2 of 
Article 249, which now states that (1) only with respect to those research activities specified 

in paragraph 5 of Article 246 may the coastal states impose obligations additional to those 
~ contained in its paragraph 1; and (2) limitations on international release of research findings 
apply only to results of direct significance for exploration and exploitation and these limitations 
must be reasonable. Finally, the broadly stated obligation in Article 249 to assist coastal states in 
assessing research results has been appropriately clarified by allowing a choice of methods. 
This would be a one-time obligation for each research project, not a continuing one. 

#3 DC(IT) Art. 253. 124 DC(IT) Art. 297, para. 2. 

125 See ICNT/Rev.1 Art. 247. 226 See DC(IT) Art. 247. 

2i Id., Art. 252. 
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the first part of the ninth session. During the second part of the session, the 
Third Committee met several times to consider a list of drafting changes 
proposed by the Chairman, some of which drew upon the recommendations 
of the Drafting Committee. The procedure followed, by which a change 
would not be made if a delegation maintained its objections, enabled the 
Third Committee to function in a reasonably relaxed fashion without fear- 
ing that it was opening the door to substantive negotiations that could alter 
the balance of the text. However, Article 208, paragraph 3 is still incorrectly 
drafted. 

The procedural approach to determining whether a particular change 
alters the substantive balance of the text may be preferable to attempts to 
draw the line between substance and drafting in principle. The underlying 
idea is that if a delegation persists in maintaining that a particular change 
would adversely alter the substantive balance, after reasonable efforts to 
persuade it otherwise, then that change ought not to be treated as a tech- 
nical or drafting matter. 


V. THE GENERAL PROVISIONS 


Part XVI of the text contains five new “general provisions” prepared in 
the Informal Plenary. The first three were presented as a compromise 
package negotiated by various supporters and opponents of the original 
proposals. 


Good Faith and Abuse of Rights 


The first article?’ obligates the parties to “exercise the rights, jurisdic- 
tions and freedoms recognized in this Convention in a manner which would 
not constitute an abuse of rights.” The article reflects an idea originally 
presented by Mexico and, as redrafted, cosponsored by the U.S. dele- 
gation.” l 


Peaceful Uses of the Seas 


Another new article,“° inspired by Article 2, paragraph 4 of the UN 
Charter, requires states parties, in exercising their rights under the Conven- 


8 DC(IT) Art. 300. 

129 Conf. Doc. GP/2 and Rev.! (1980). . 

An innocuous reference to “all relevant circumstances,” which surely have to be cansidered 
in determining the existence of abuse, nevertheless had to be removed because of objections 
from delegations that prefer to emphasize equidistance rather than relevant circumstances in 
the Convention’s articles on delimitation of the economic zone or continental shelf between 
states with opposite or adjacent coasts. There was an air of arrière pensée in this skirmish, 
perhaps related to the possibility that in the end the Convention may contain no articles at 
all on delimitation between neighboring states, or that reservations will be permitted tc those 
articles. 

Article 300 contains a slight drafting problem that arose in repeated translation between 
Spanish and English. It requires good faith discharge of obligations entered into “in con- 
formity with this Convention.” That language is intended to refer to obligations under the 
Convention itself. 

180 DC(IT) Art. 301. 


1 
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tion, to “refrain from any threat or use of force against the territorial in- 
tegrity or political independence of any State, or‘! in any other manner in- 
consistent with the principles of international law embodied in the Charter 
of the United Nations.” 

A similar obligation already applied under the ICNT to the flag state or 
state of registry of ships and aircraft exercising the right of transit passage 
through straits or the right of archipelagic sea lanes passage.'** Moreover, 
such a threat or use of force is expressly incompatible with innocent 
passage.'*3 In addition, the ICNT contained express requirements regard- 
ing uses for “peaceful purposes” applicable to the economic zone and the 
high seas," as well as to the deep seabeds.'** 

The proponents of the clause on force wanted it added to the articles on 
the exclusive economic zone, using language identical to that of the Charter. 
This was rejected by the maritime states. They noted the problems of selec- 
tive quotation from the Charter out of context, and the inappropriateness of 
including an article on security questions in the regime of the eco- 
nomic zone. 

- Each side was able to argue that the other was being unreasonable since 
the obligation contained in the UN Charter is binding on all in any event. 
There was very broad support during the debate for including a general 
clause on the subject. To accommodate the objections, the resulting pro- 
vision, like the ICNT texts from which it was drawn, repeats the Charter 
requirements without creating new rights or obligations: it cross-references 
all of the principles of international law embodied in the Charter and ap- 
plies to all states, whether coastal or flag states, with respect to all parts of 
the sea.16 


Disclosure of Information 


Another new provision, originally proposed by the United States?” and 
inspired by the Treaty of Rome," makes clear that a state party is not 
required “to supply information the disclosure of which is contrary to the 


131 The President was not successful in his attempt to persuade the conference to insert the 
word “act” here in order to correct what he felt was an error in the wording of the Charter 
itself. 

182 ICNT/Rev.1 and DC(IT) Arts. 39, para. l(b) and 54. 

133 ICNT/Rev.1 and DC(IT) Art. 19, para. 2(a). 

84 TCNT/Rev.1 and DC(IT) Arts. 58, para. 2 and 88. 

1335 [CNT/Rev.1] and DC(IT) Art. 141. 

138 Tn light of the general application of the new clause to the overall behavior of states at sea, 
it was considered more appropriate to use the Charter word “inconsistent” (with the princi- 
ples of international law embodied in the Charter) than the term “in violation” (of those 
principles) which is used in the specific operational context of particular ships in innocent pas- 
sage or particular ships or aircraft in transit passage or archipelagic sea lanes passage. Com- 
pare DC(IT) Arts. 19, para. 2(a) and 39, para. 1(b) with Art. 301. 

137 Conf. Doc. GP/3 (1980). 

138 Treaty Establishing the European Economic Community, in force Jan. 1, 1958, 298 UNTS 
11, Art. 223, para. 1(a). 
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essential interests of its security.” There was very broad support from all 
regions and groups for the principle involved, and no dissent. The difficul- 
ties lay in finding a text that did not create an unintended potential for bad 
faith and abuse, particularly with respect to transfer of technology obliga- 
tions, and in overcoming objections to copying a text from another treaty 
with limited participation and authoritative interpretive mechanisms of 
its own. 

There are three elements to the solution. First, a state enjoys the right to 
withhold security information “in the fulfilment of its obligations under the 
relevant provisions of the Convention.” This clause emphasizes the limited 
purposes of the exclusion: on the one hand, the obligations cannot be ap~ 
plied to require or coerce the disclosure of essential security information; 
on the other hand, the right to withhold such information does not in other 
respects alter the duty to fulfill obligations under the Convention. 

Second, the exclusion is “[w]ithout prejudice to the right of any State 
Party to resort to the procedures for the settlement of disputes” provided 
in the Convention. This clause was understood to incorporate the widely 
followed national practice pursuant to which, if a government chooses net 
to contest a particular case or issue rather than reveal the information neces- 
sary to do so, it cannot require that the case be dismissed or the issue de- 
cided in its favor merely because it has a right to withhold information 
necessary to proper adjudication. 

Third, it is made clear that the exclusion cannot be abused, and that the 
state concerned must be acting in good faith. This was achieved by present- 
ing the article as part of a package that includes the article prohibiting abuse 
of rights, and by excluding the words “it considers” before the words “con- 
trary to the essential interests of its security.”'! 


Archaeological Objects Found at Sea 


There has long been general agreement on a provision dealing with 
“archaeological and historical objects” found on the deep seabeds.’” 


89 DC(IT) Art. 302. 

140 Preservation of the right to “resort to” dispute settlement procedures specifically refers to 
a jurisdictional issue such as might arise under one of the optional exceptions to third-party 
settlement in DC(IT) Art. 298. These words limit the application of this “no prejudice” clause 
to the right to bring the action. The “no prejudice” clause does not apply to the gathering” 
of evidence in the exercise of that right; one of the reasons for the article is to protect a state 
from any requirement to produce security information in evidence. 

1 Developing country jurists, of course, were quick to point out that these textual safe- 
guards did not and logically could not have the effect of requiring or coercing a state to re- | 
veal secret information to foreign nationals or others in order to show its good faith, or of 
punishing it for failure to do so. They nevertheless felt that the result was an important politi- 
cal restraint on abuse, in particular in applying the exclusion to the obligation to transfer. 
deep seabed mining technology. The President was referring to this good faith requirement in 
his report when he said that the exclusion does not detract from the transfer of technology obli- 
gations. UN Doc. A/CONF.62/L.58 (1980). 

142 Art. 149 of the DC(IT) and its predecessor texts. 


` 
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The lack of controversy was doubtless due, at least in part, to the relatively 
slight concern that many such objects would be found in areas seaward 
of the 200-mile economic zone and the continental margin.‘ 

The real focus of concern is the area immediately adjacent to the terri- 
‘torial sea, particularly in the Mediterranean Sea. Proposals were made to 
give the coastal state a new right over its continental shelf, namely, the con- 
trol of archaeological objects.4* These were found objectionable on sub- 
stantive grounds and because they would reopen negotiations on the sub- 
stance of the economic zone and continental shelf regimes. Major maritime 
powers made clear that they could not accept a general extension to the con- 
tinental shelf or economic zone of a set of coastal state rights that bore no 
relation to natural resources. They argued that over time it could alter the 
conceptual character of the regimes applicable to those areas, a matter of 
particular importance in dealing properly with the question of allocating 
residual rights. ‘The U.S. delegation proposed a new general provision on 
the subject that introduced for the first time the idea of a duty to protect 
archaeological objects found at sea." This proposal was regarded as helpful 
but inadequate because it failed to provide for enforcement with respect 
to many small craft beyond effective flag state supervision. On the other 
hand, while enforcement protection in the territorial sea alone was insuffi- 
cient, the vast seaward reaches of the economic zone and continental 
shelf were really not relevant to the problem. The main issue was the ‘polic- 
ing of the area immediately beyond the territorial sea. 

The 24-mile contiguous zone virtually suggested itself. No one objected 
to the result of yielding some enforcement powers over archaeological ob- 
jects in the area to the coastal state, provided they were narrowly circum- 
scribed and did not constitute a precedent: 

Nevertheless, this solution posed a jurisprudential problem.’ To create a 
new “archaeological” zone, or expressly to expand the competence of the 
coastal state to include regulation of diving for archaeological objects in the 
contiguous zone, would amount to converting the contiguous zone from an 
area where the coastal state has limited enforcement competence to one 
where it has legislative competence. 


183 Even so, Article 149 reveals that the “internationalists” obtained a reference to the “bene- 
fit of mankind as a whole” but no role for the Sea-Bed Authority, while the various “States 
of origin” obtained an exhortation that “particular regard” be paid to their “preferential rights” 
but that fell short of confirming any particular right or proprietary interest. 

144 See note 112 supra. 145 Conf. Doc. GP/4 (1980). 

- 46 Particularly for a state that might not extend its territorial sea to 12 miles. 

147 Art. 33 of the DC(IT) and its antecedents. 

148 The rights of the coastal state in the contiguous zone do not apply as such to archaeologi- 
cal objects found there. These rights are limited to exercising the control in the zone neces- 
sary to prevent and punish infringement within its territory or territorial sea of its customs, 
fiscal, immigration, or sanitary regulations. Ibid. 

149 There would then arguably be less doctrinal basis for preventing a gradual expansion of 
the legislative competences of the coastal state in the zone with respect to matters not in- 
cluded within its economic zone and continental shelf rights, and thus inevitably in the direc- 
tion of a territorial sea. 
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Faced with such problems, judges and legislators have since time im- 
memorial (or, more appropriately in this case, at least since the days of- 
ancient Rome) taken refuge in the minor premise: presume the facts and 
leave the principle intact. Certainly, in many cases the small craft engaged in 
recovering archaeological objects immediately beyond the territorial sea of a 
coastal state are operating out of a port or anchorage of that state. Accord- 
ingly, a basis exists in fact for the creation of a presumption that removal - 
of an archaeological object from the seabed within the contiguous zone 
would result in an infringement within its territory or territorial sea of the 
customs, fiscal, immigration, or sanitary regulations of the coastal state. 
Although in some cases this is a legal fiction, it serves some of the time- 
honored functions of legal fictions: it avoids the procedural and substantive 
risks and complications of a doctrinal change and in a special situation 
achieves with efficiency a generally desired result.1*° 

The resultant article’™. establishes a basic duty of states to protect archaeo- 
logical objects and objects of historical origin’ found at sea and to cooperate 
for this purpose. It sets forth the presumption regarding their removal from 
the seabed of the 24-mile contiguous zone. It contains a disclaimer of any 
effect on private law or rights, that is, “the rights of identifiable owners, 
the law of salvage or other rules of admiralty, or laws and practices with re- 
spect to cultural exchanges.”'** 


180 L, Futter, LecaL Fictions (1967), contains a classic analysis of the subject of legal fic- 
tions that was being read at the time this conceit was formed. Appearing as it does in a public 
law convention of organic character, the conceit ought (for better or worse) to be treated as a 
true fiction—a rule of law—rather than as a rule of evidence. 

81 DC(IT) Art. 303. 

182 The term “archaeological objects and objects of historical origin” is not defined. It is a 
reformulation of the term “objects of an archaeological and historical nature” that appears in 
the deep seabed mining text (Art. 149). à 

The provision is not intended to apply to modern objects whatever their historical interest. 
Retention of the adjective “historical” was insisted upon by Tunisian delegates, who felt that it 
was necessary to cover Byzantine relics that might be excluded by some interpretations of the 
word “archaeological.” Hence, the term historical “origin,” lacking at best in elegance. when 
used with the term “archaeological objects” in an article that expressly does not affect the law of 
salvage, does at least suggest the idea of objects that are many hundreds of years old. 

The article contains no express time limit. As time marches on, so does our sense of what is 
old. Nevertheless, given the purpose for using the term “historical,” it may be that if a rule of 
thumb is useful for deciding what is unquestionably covered by this article, the most appro- 
priate of the years conventionally chosen to represent the start of the modern era would be 
1453: the fall of Constantinople and the final collapse of the remnants of the Byzantine 
Empire. Everything older would clearly be regarded as archaeological or historical. A slight 
adjustment to 1492 for applying the article to objects indigenous to the Americas, extended 
perhaps to the fall of Tenochtitlan (1521) or Cuzco (1533) in those areas, might have the merit - 
of conforming to historical and cultural classifications in that part of the world. 

153 There is no reference to disposal, and accordingly no reference either to the benefit 
of mankind or to the rights of various states of origin as in Article 149. Recognizing that a 
convention on the law of the sea can deal with only a small part of the broader issue of 
protection and disposal of archaeological objects, Article 303 “is without prejudice to other 
international agreements and rules of international law regarding the protection of archaeo- 
logical objects and objects of historical origin.” 


? 
d) 
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Responsibility and Liability for Damage 


A further general clause makes clear that the liability and responsibility 
` provisions of the Convention “are without prejudice to the application of 
existing rules and the development of further rules regarding responsibility 
and liability under international law.” This clause was designed to allay 
the concerns of Spain and Morocco that because Article 42 provides for re- 
sponsibility of the flag state only in cases of violation of the straits articles- 
themselves (and specific regulations referred to in that article), the Conven- 
tion might be construed, albeit improperly, in a manner that excludes lia- 
bility or responsibility under international law for damages caused by acts of 
a government ship or state aircraft that are not violations of the straits 
articles.15* 


VI. SETTLEMENT OF DISPUTES 


Most of the work regarding settlement of disputes at the ninth session 
was done in connection with the various substantive negotiations: First Com- 
mittee matters by the Group of Legal Experts on Settlement of Disputes, 
settlement of delimitation disputes by Negotiating Group 7, and disputes 
over marine scientific research by the Third Committee. These have already 
been discussed. 

In addition to this work, the Informal Plenary on Settlement of Disputes 
considered a variety of proposals, most of them technical and organiza- 
tional in character. The most important result was a reorganization that 
clarifies the structure of part XV by dividing it into three sections. 

The first section sets forth the general obligation to settle disputes peace- 
fully and deals with the relationship between the dispute settlement pro- 
cedures of the Convention and those contained in other agreements. 

Section 2 sets forth the compulsory procedures entailing a binding de- 
cision under the Law of the Sea Convention. It establishes the obligation to 
submit to binding adjudication or arbitration disputes regarding the inter- 
pretation or application of the Convention at the request of any party to 
the dispute.’® i 

Section 3 sets forth limitations and optional exceptions to the obligation 
to adjudicate or arbitrate under section 2. It establishes an alternative obliga- 
tion to submit some disputes excepted from adjudication or arbitration to 
nonbinding conciliation at the request of any party to the dispute. Annex 
V on conciliation procedures was revised to take account of the possibility 
that conciliation proceedings in such cases might be instituted at the request 
of only one party and without the cooperation of the other in appointing 
conciliators. 


154 Spain and Morocco are correct that this would be a misinterpretation. The function of - 
the responsibility provision in the straits articles is to make clear that no enforcement action 
may be taken against a ship or aircraft entitled to sovereign immunity, and that the appro- 
priate remedy lies in the international responsibility of the flag state. DC(IT) Art. 42, para. 5; ' 
accord Art. 233. l 

1$ DC(IT) Art. 286. 
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Negotiations regarding settlement of disputes can now be regarded as 
completed. (A few minor drafting and technical problems remain, which can 
easily be resolved in due course.) The importance of this unprecedented 
achievement in a major global convention cannot be emphasized too 
strongly. Any assessment of the benefits and costs of the Convention will 
have to give considerable weight to the dispute settlement provisions. They 
serve not only the particular interests protected," but also much broader. 
interests in extending the rule of law and resort to third-party procedures 
for resolving differences as an alternative both to conflict and to excessive 
centralized regulation. 


VII. THe FINAL CLAUSES 


Aside from the work on the problems regarding deep seabed mining, the 
most intensive and productive work of the ninth session was devoted to the 
final clauses. This included an instructive, informal intersessional meeting 
of active participants in the Group of Legal Experts on Final Clauses in 
late autumn of 1979; intensive work in the group during the first part of © 
the ninth session, which resulted in the final report of its Chairman;'* and 
detailed review and negotiation in the Informal Plenary on Final Clauses 
during a resumed session, which culminated in the final clauses recom- 
mended by the President and incorporated into the new text.!*’ 


Entry into Force and the Preparatory Commission 


` The Convention provides that it is subject to ratification. One question 
posed was how many instruments of ratification need to be deposited before 
the Convention can enter into force for those states that have ratified it. The 
conflicting objectives at stake included, on the one hand, a desire to see the 
Convention enter into force as soon as possible and, on the other, a desire 
to ensure broadly representative participation. The compromise reached on 


156 Among these is the question of using ad hoc chambers of the Sea-Bed Disputes Chamber 
in cases involving the Authority. The Group of Legal Experts on Settlement of Disputes 
concerning First Committee matters was unable to finish this work because of the press of other 
First Committee business. 

In light of points raised by the Argentine and Canadian delegations regarding fisheries 
beyond the exclusive economic zone, there may be a desire to emphasize on the record that the 
power of a court under Article 290 to prescribe provisional measures pending final 
adjudication in order “to preserve the respective rights of the parties to the dispute or to 
prevent serious harm to the marine environment” includes the power to order provisional 
conservation measures to protect the fish stocks. In this connection, it should be noted that the 
Chairman of the Third Committee has already reported a consensus that the term “marine 
environment” includes marine life. 10 Orr. Rec. 97 (1978). It might also be noted that there is 

precedent for such action in the Icelandic Fisheries Jurisdiction case, [1974] IC] Rep. 3. 
"87 Ranging from the right to obtain prompt release of a seized oil tanker without awaiting 
exhaustion of local remedies (Art. 292) to the right to ensure compliance with environmental 
standards (Art. 297, para. I{c)). : 

158 Conf. Doc. FC/20 (1980). 88 DC(IT) pt. XVH. 

160 DC(IT) Art. 306. In this discussion references to ratification include accession. 
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a requirement of 60 ratifications is, by its nature, artificial: it can as easily 
frustrate as promote either objective.** 

The more difficult problems concerned the relationship between the 
entry into force of the Convention and the establishment of the deep seabed 
regime and machinery. It has been asserted for many years that the deep 
seabed regime is an integral part of any “package deal” for a substantial 
number of developing countries. It follows that the regime must be opera- 
tional when the Convention enters into, force. Otherwise, its prohibition on 
any claim, acquisition, or exercise of mineral rights and on alienation of 
minerals except in accordance with the Convention and the rules and regu- 
lations adopted thereunder’™ could be construed to effect a total prohibi- 
tion on all deep seabed mining. Industrial and consumer nations could 
hardly be expected to accept such a result. 

The Authority is required to take up for consideration proposed plans of 
work (mining contracts) and applications for production authorization 6 
months after the entry into force of the Convention.’® In order for those 
proposed plans of work to be prepared properly and evaluated, all of the 
rules, regulations, and procedures regarding deep seabed mining must be in 
place, at least provisionally. In addition, the organs of the Authority must be 
established and able to execute their functions with respect to deep sea- 
bed mining. 

It was generally agreed that a Preparatory Commission should be estab- 
lished to draft rules, regulations, and procedures and to make other 
preparations ‘to enable the Authority to function when the Convention 
enters into force. Considerable progress was made during the first part of 
the session on a conference resolution to establish such a Commission.’ 
Of the remaining issues to be dealt with in the resolution, perhaps the most 
interesting is whether states that do not signify a positive interest in becom- 
ing party to the Convention by signing it will be permitted to attend meet- 
ings, not merely perhaps as observers, but as full members of the 
Commission. 

The legal arrangements attendant upon entry into force of the Conven- 
tion are dealt with in the Convention, not in the resolution. The final clauses 
specify that the “rules, regulations and procedures drafted by the Prepara- 
tory Commission shall apply provisionally” from the date of entry into force 
of the Convention, “pending their formal adoption by the Authority in ac- 
cordance with Part XI.”! Absent a guarantee that known rules, regulations, 
and procedures will enter into force along with the Convention, it is not 


161 While the conference will inevitably hope to avoid reopening “settled” issues, it is possible 
that a coalition of developing and developed countries that are interested in avoiding delay in 
the entry into force of the Convention may agree to reduce the number in the context of 
agreement on other matters designed to facilitate its entry into force. 

182 DC(IT) Art. 137. 

88 DC(IT) Ann. IH, Art. 6, para. l and Art. 7, para. 1. 

164 UN Doc. A/CONF.62/L.55 and Corr.1 (1980); Conf. Docs. PC/1, PC/2, and Corr.1 (1980). 

165 DC(IT) Art. 308, para. 4. The significance of this provision is immediately apparent when 
one considers that the new text of Article 161 requires consensus in the Council of the Authority 
for the adoption of rules, regulations, and procedures. 
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clear how the major industrial states (and perhaps others with significant 
economic interests at stake) could be persuaded to ratify the Convention. 
The. First Committee’s “package” would be stripped of its content. 

The clause regarding provisional application of the rules, regulations, and 
procedures drafted by the Preparatory Commission nevertheless contains 
a footnote that reflects some disquiet on this matter. One source of the dis- 
quiet is legal, namely, a certain reluctance to give legal effect, albeit provi- 
sionally, to rules drafted by the Commission without subsequent action by 
the Authority. $ : 

However, each state will review the entire package. Governments may ac- 
cordingly insist upon scrutinizing the draft rules, regulations, and pro- 
cedures together with the provisions of the Convention in making the de- 
cision whether to ratify the Convention. The legal basis for applying the 
rules provisionally is found not in the procedures and composition of the 
Preparatory Commission, but in the text of the Convention itself and the 
legal right of each state to accept or reject the entire package, including the 
provisional rules, regulations, and procedures. 

Another source of disquiet is the proverb that in diplomacy, nothing is 
more permanent than the provisional. Since the provisional rules may ac- 
tually be more carefully and intensively scrutinized by states than the per- - 
manent ones, one is tempted to ask what difference it makes. While it seems 
clear that the Authority has the power, if it wishes, to amend or supplement 
the provisional rules in the same way as it would amend or supplement the 
permanent rules, there may be merit in emphasizing this point in order to 
alleviate concerns about the period between entry into force of the Conven- 
tion and adoption of a complete set of permanent rules by the Authority. 

Ensuring that the Authority can function when the Treaty enters into 
force requires that the necessary organs be constituted. The text thus pro- 
vides that the Assembly of the Authority shall meet on the date of entry into | 
force of the Convention and shall elect the Council of the Authority.’ 
Article 161, however, requires that states that belong to certain specified 
interest groups and regional groups be members of the Council. What if 
the requisite number for entry into force has ratified the Convention, but 
it is not possible to fulfill one or more of the functional or regional group 
requirements regarding composition of the Council? 

The conceptual solutions to the problem are either to make the criteria 
for. Council composition criteria as well for entry into force of the Con- 
vention, or to provide for some deviation in Council composition so long as ` 
too few ratifications prevent the Council from being constituted as required 
by Article 161. 

The first option was rejected for a variety of reasons. 187 The problem with 
the second option was that the decision-making procedures under consid- 
eration in the First Committee proceeded on the assumption that each of 


86 DC(IT) Art. 308, para. 3. : 

167 Substantively, it would have given the Soviet Union, but no other country, effective power 
to control entry into force of the Convention. Procedurally, it would have complicated the 
already deadlocked negotiations in the First Committee regarding Council voting. 
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the relevant groups— particularly the substantive interest groups— would 
be fully represented on the Council by the specified number of states. Any 
alteration in the composition of the Council could accordingly unbalance 
the voting formulas -protecting the various interests. However, the serious- 
ness of this problem has been significantly attenuated by the fact that under 
the new text, consensus is required for major decisions of the Council. 

The Chairman of the Group of Legal Experts preferred the second op- 
tion and recommended the following text: “The first Council shall be consti- 
tuted in a manner consistent with the purposes of article 161 if the provisions 
of that article cannot be strictly applied.”1° 

The President decided to adopt that text.!® In addition, in an effort to 
reduce the likelihood of a problem, the new text also provides for a delay 
of 12 months after the date of deposit of the 60th instrument of ratifica- 
tion-before the Convention enters into force.!” Thus, states will have an ad- 


168 Conf. Doc. FC/20 (1980). The precise language suggested by the Chairman of the Group 
of Legal Experts was not the subject of negotiation, since most debate concentrated on the 
underlying option. 

It seems reasonably clear that the provision applies only in case it is impossible, from among 
the parties to the Convention, to satisfy all of the requirements regarding Council composition 
in a manner consistent with Article 161. It also seems reasonably clear that a deviation from 
strict compliance with Article 161 is only permissible to the extent it is necessary to deal 
with the effect of the absence from among parties to the Convention of one or more states 
nécessary to satisfy a particular requirement. 

While the term “first Council” is unclear, it also seems reasonably clear that the deviation 
from strict application of Article 161 can persist only as long as the absence that necessi- 
tated it persists. If a state ratifies the Convention ‘after entry into force, and if its election to 
the Council would result in elimination of at least one reason fer deviation from strict applica- 
tion of Article 161, then it should be elected to the Council és soon as practicable, and the 
arrangements made to deal with its absence eliminated. 

What is not clear is the precise meaning of the phrase “in a manner consistent with the 
purpose of article 161.” The main reason for this is that it is difficult to determine in ad- 
vance the precise nature of the problem, given the large number of alternative possibilities. 
Since any deviation from the strict requirements of Article 161 could have a major effect on 
the legitimacy and effectiveness of the Authority during the delicate initial period of its 
existence, one presumes that all concerned would make every effort to ensure that the arrange- 
ments on Council composition command a consensus, including in particular the support of 
those states parties that are members of the group affected. Tne need to obtain the support 
of such states is, if not explicitly stated, then certainly implicit in the new provision in Article 
161, paragraph 2(c), which specifies that each group of states parties to be represented on 
the Council is represented by those members, if any, which are nominated by the group. 

18 DC(IT) Art. 308, para. 3. The President of the conference, recognizing the close links be- 
tween this issue and the negotiations in the First Committee regarding the Council, solicited the 
views of the Chairman of the First Committee on this matter during the resumed session. The 
First Committee Chairman recommended that “there be no modifications in the text pending 
further negotiations concerning article 161.” It is possible to interpret that recommendation 
as meaning either no change from the current ICNT, which contained no provision dealing 
specifically with composition of the Council in connection with entry into force of the Con- 
vention (ICNT/Rev.2 Art. 301), or no change from the clause recommended by the Chairman 
of the Group of Legal Experts on Final Clauses. The President apparently chose the latter 
interpretation. The collegium as a whole, of course, decided on al! the new articles incorporated 
into the DC(IT). 

179 DCT) Art. 308, para. I. 
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ditional 11 months in which to ratify in order to be parties when the Con- 
vention enters into force. 


Reservations 


The conference has approached the question of reservations in a way 
that reflects some basic differences between the emerging Convention on 
the Law of the Sea and other multilateral treaties. 

First, whatever their different priorities, most states have engaged in the 
negotiations in a serious effort to make law on one point or another bind- 
ing on other states. A major reason for seeking a rule of law in the first 
place is a concern that in its absence behavior might not conform to a de- 
sired norm, or any norm. 

Permitting reservations would undermine these objectives with respect 
to parties to the Convention. It would also weaken any potential argument 
that the provision in question represents a rule of international law binding 
on all states, whether or not they are party to the Convention. A major 
maritime power could hardly be expected to agree to permitting reserva- 
tions, for example, in derogation of basic navigational freedoms such as the 
right of transit passage through straits. 

Second, even if such a result were politically acceptable (which is very 
doubtful), reservations to the most controversial part of the text—the deep 
seabed mining regime and machinery—would generally not be possible or 
efficacious for structural reasons. The organization and functions of the Au- 
thority and the rules by which it operates must in principle be the same for 
all. 

The major practical function of a reservation to a text like the deep seabed 


mining provisions is to make a statement on the record interpreting the text . 


or giving notice to the organization and the other parties of certain expec- 
tations. Neither kind of statement is a true reservation.’ Thus, to the extent 


that the deep seabed mining regime is not one of the major positive fea-- 


tures in the Treaty for a particular state, a liberal attitude on true reserva- 
tions will do nothing significant to improve that situation, but may well 
undermine other provisions that state does find attractive. 

Third, the very size and complexity of the Convention suggests only 
superficially the possible desirability of permitting reservations. Peering be- 
neath the surface, one finds in much—if not all—of the details “safeguards” 


that were, and in most cases remain, a condition for agreement to more gen- 


eral or “basic” provisions. Representing as it does the result of a long-term 
shift in the law of the sea from a relatively “pure” dichotomy of regimes 
based almost exclusively on either a territorial or a nationality (flag) con- 
cept toa much more complex functionalism, in many respects the principles 


171 Under the Vienna Convention on the Law of Treaties, UN Doc. A/CONF.39/27 (1969), 
entered into force Jan. 27, 1980, reprinted in 63 AJIL 875 (1969), 8 ILM 679 (1969), a reserva- 
tion is defined as “a unilateral statement, however phrased or named, made by a State; when 
signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude 
or to modify the legal effect of certain provisions of the treaty in their application to that 
State.” Art. 2(1)(d). 
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and the detail of the Convention are inseparable. Indeed, at least in some 
cases it may be said that the detail is its essence. 

For these and related reasons, the general view in the conference was 
that in principle reservations either should be prohibited or r should be per- 
mitted only in very limited and specified cases.” 

It was generally recognized that a negotiation on reservations is in fact a 
negotiation on the substance of the issue dealt with by the article in question. 
Accordingly, the text—following the general trend of debate—provides 
that a reservation or exception may not be-made “unless expressly permitted 
by other articles” of the Convention. 

This conservative approach to the question of reservations emerged to- 
gether with a liberal view regarding declarations or statements that are not 
properly regarded as true reservations under international law. Thus, 
declarations or statements at the time of signature or ratification are per- 
mitted without restriction as to name or purpose’ so long as they “do not 


1? An uninitiated observer listening to the debate might have reached a different con- 
clusion, since a number of vocal speakers argued passionately in favor of some reservations. 
Upon closer analysis, however, one recognized that a large majority of those speakers were 
from one of two groups. Some spoke for delegations that have yet to reconcile themselves on 
the record to particular provisions to which there is simply no chance that reservations would 
be permitted {e.g., the 12-mile territorial sea, transit passage of straits, the protections for coastal 
state fisheries interests). Others—indeed the more numerous zroup—are deeply engaged in 
ongoing negotiations regarding delimitation of the economic zone and continental shelf be- 
tween states with opposite or adjacent coasts. For substantive or tactical reasons, these dele- 
gations do not wish to close the door on the possibility of reservations to the delimi- 
tation articles (and perhaps to Article 121 on islands and rocks). 

1 The explanatory memorandum of the President states that, for an article to be construed 
as permitting a reservation or exception, it must use the word. UN Doc. A/CONF.62/L.58 
(1980). 

The reference to exceptions is intended to cover the optional exceptions to the Conven- 
tion’s dispute settlement procedures set forth in Article 298. The reason for this reference to 
“exceptions” is basically political, not legal. It serves as a reminder that the chapter on settle- 
ment of disputes itself contains, as part of the substantive package, the functional analog to an 
elaborate provision on reservations to that chapter. 

The reference to exceptions also enables delegations that oppose all reservations to accept 
the provision at present as drafted, since the final Convention (Art. 298) clearly will allow “ex- 
ceptions” even if it does not allow reservations. Should there be no other article in the end 
that specifically permits reservations, the reference to exceptions preserves the technical ac- 
curacy of this article and thus could help save the conference from the potentially difficult 
task (albeit not the technical desirability) of achieving consensus on changing the text and 
deleting the cross-reference to other articles at the last minute. None of these political con- 
siderations, of course, may justify confusing reservations and exceptions from the perspective 
of legal draftsmanship. 

A footnote states that the “article can be regarded only as provisional pending the conclu- 
sion of discussion on outstanding substantive issues such as that relating to the delimitation 
of maritime zones as between adjacent and opposite States and to settlement of disputes 
thereon, where the final solution might include provision for reservations.” The footnote 
also states that the article is based on the assumption that the Convention will be adopted by 
consensus. Delimitation issues aside, the reference to consensus in this context is understood by 
some delegations to mean that the so-called transitional provision will not appear in the 
Convention. 

_'4 Including, but not limited to, “the harmonization of national laws and regulations with 
the provisions of” the Convention. i 
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purport to exclude or to modify the legal effect of the provisions of this 
Convention in their application to that State Party.” 


Relation to Other International Agreements 


The question of the effect of the new Convention on earlier treaties and 
of later agreements on the Convention, where the same states are party to 
both, is rife with legal complexity. The new texts!” deal with three general 
classes of agreements. 

(1) Agreements, existing or future, ‘aires permitted or preserved by other 
articles” of the Convention. Such agreements are not affected by the rules in the 
new article on this subject. There are many examples of such agreements 
in the text, perhaps the most frequently cited being bilateral agreements de- 
limiting the economic zone or continental shelf between states with opposite 
or adjacent coasts.?” 

(2) Existing agreemenis. The Law of the Sea Convention would not alter 
rights and obligations under existing agreements: 


e compatible with the Law of the Sea Convention, and 


e that do not affect the enjoyment by other states parties of their 
rights or the performance of their obligations under the Law of the Sea 
Convention. 


This rule states the basic principles regarding the effect of a later treaty on 
an earlier one. The text is derived from the Vienna Convention on the Law 
of Treaties.1” 

(3) Agreements made subsequent to the Law of the Sea Convention. No 
problem arises with respect to an agreement made subsequent to the Law of 
the Sea Convention if that agreement is compatible with the Convention and 
does not affect the rights and obligations of other parties. A problem would 
arise, however, if some of the parties to the Law of the Sea Convention 
agreed to modify or suspend any of its provisions as among themselves only. 
As in the Vienna Convention,’”’ there are two conditions such agreements 
must satisfy in order to protect the rights of other states parties: 


ə they must not relate to provisions of the Convention derogation 
from which is incompatible with the effective execution of the object 
and purpose of the Convention; and 


e they must not affect the enjoyment by other states parties of their 
rights or the performance of their obligations under the Convention. 180 


15 DC(IT) Art. 310. This text is derived from the definition of a reservation in the Vienna 
Convention on the Law of Treaties, note 171 supra. 

176 DC(IT) Art. 311. 

177 See id., Arts. 74, para. 4 and 84, para. 4. 

178 Supra note 171, Art. 30. The rule regarding third parties is drawn from Art. 41(1)(b) 
rather than from Art. 30(4)(b). 

18 Art. 410 

189 This provision also states that such agreements “shall not affect the application of the basic 
principles embodied in this Convention.” DC(IT) Art. 311, para. 3. This confusing clause does — 
not seem to add anything not already contained in the two conditions. If the clause is re- 
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Two.special rules are added. The first specifies that the new Convention 
“shall prevail, as between States Parties, over the Geneva Conventions on the 
Law of the Sea of 1958.18! The second rule provides, “The States Parties 
to this Convention agree that there can be no amendments to the basic 

- principle relating to the common heritage of mankind set forth in article 
136 and that they shall not be party to any agreement in derogation 
thereof.”"” This provision was added in an effort to accommodate some of 
the concerns of delegations that unsuccessfully sought a provision declaring 
the common heritage principle to be a peremptory norm of international 
law.1® It applies expressly only to the “States Parties to this Convention” 
in order to emphasize the fact that it does not address the rights of states 
under international law and is not generally regarded as declaratory of, or 
designed to create, a peremptory norm under customary international 
law.184 


Amendments and Denunciation 


The question of amendments involves reconciling the desire fa stability 
and uniformity that provides a major impetus for ratifying the Convention 
with the undoubted need for some flexibility and responsiveness to change: 
The problem of preserving consensus lies at the heart of the matter. There 
are a wealth of interests shared by only a few states that are protected by 
one or another provision of the Convention. For these states, such provi- 
sions are a critical part of the overall cénsensus package. 

Three techniques for dealing with the problem were considered by the 
conference. First, one can specify procedures applicable to the adoption 
(preparation) and entry into force of amendments that encourage consen- 
sus, or that otherwise make it difficult to ignore interests specifically affected 
by an amendment simply because they are shared only,by a minority of 
states. However, to the extent flexibility is the relevant consideration, one ~ 
would have to stop short of a rigid requirement of universal ratification 





tained, the use of the term “shall not” distinguishes it from the term “do not,” which appears 
before the two conditions for such agreements, and therefore provides the textual basis for 
concluding that it is an elaboration on the effect of the two conditions rather than an addi- 
tional condition. 

181 This text emerged from a surprisingly unemotional and nonideological debate about the 
value of the 1958 Geneva Conventions in general. The text means that the new Convention 
prevails in its entirety over the old, but that it is properly interpreted against the background 
of the 1958 Geneva Conventions, which constituted either the basis or the point of departure 
for most of the new Convention. 

18 DC(IT) Art. 311, para. 6. 

183 See 74 AJIL at 38-40; Vienna Convention, note 171 supra, Arts. 53, 64. 

184 Tt also does not restrict the right of parties to the Convention to be party to prior or future 
agreements regarding deep seabed mining so long as the agreements are applied in a manner 
that does not derogate from the provisions of Article 136 and that is consistent with the gen- ` 
eral rules set forth in Article 311 regarding other agreements. An interesting question could 
conceivably arise regarding commodity agreements that have an effect (albeit indirect) on sea- 
bed production or prices to which the Authority is not a party. It is possible that upon reflec- 
tion this tempered the enthusiasm for a jus cogens provision among land-based -producers of 
minerals. 
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before the amendment could enter into force. Moreover, with respect to 
specially affected interests, there is a technical problem in attempting to 
catalog in advance all the particular interests specially affected by particu- 
lar provisions of the Convention. 
` Second, one can provide that an amendment only enters into force for 
those states that ratify it. A state’s interests in controlling any alteration in its 
treaty obligations are thus protected. However, its interests in the overall 
stability and uniformity of the law of the sea are not. Over time it could be- 
come difficult to resist a majority practice legitimized by an: amendment. 
Moreover, this technique is not available where the same rules must apply to 
all parties for structural reasons. 

Third, the right of a’state to denounce the Convention can be set forth so 
as to operate as a restraint on the willingness of others to adopt an amend- 
ment. This is a blunt instrument that is undoubtedly effective in averting 
serious prejudice to a major interest. It is not the most desirable technique 
for “fine tuning” routine amendments. 

The Convention applies all three techniques. It expressly confirms the 
right of a state to denounce the Convention on 1 year’s notice.’ Thus, 
the third technique is available, if need be, to discourage all adverse amend- 
ments and other actions. 

The first two techniques are also applied, but in different ways to two 
different categories: 


(1) “amendments other than those relating to activities in the Area”; 
and 


2) “amendments relating exclusively to activities in the Area.” 
8 y 


“Activities in the Area” is a defined term that refers to deep seabed mining 
(seaward of the continental shelf).!8 The two categories of amendments’ 
_ are mutually exclusive with no overlap. 187 
Amendments other than those concerning deep seabed mining. With respect to 
this first category of amendments, a state party may request that a con- 
ference of states parties be convened to consider “specific amendments” 
once the Convention has been in force for more than 10 years.!® The 


185 DC(IT) Art. 317. 

188 “Activities in the Area” is defined as “all activities of exploration for, and exploitation of, 
the resources of the ‘Area.’” DC(IT) Art. 1. The “Area” is defined as the seabed and ocean 
floor and subsoil thereof beyond the limits of national jurisdiction. Ibid. While this is generally 
understood to mean the seabed and subsoil beyond the limits of the continental shelf, as de- 
fined in Article 76 (except pursuant to Article 121(3) in the case of certain rocks), the Drafting 

‘ Committee is still considering the matter. 

187 The first category applies to amendments relating only to matters other than activities in 
the Area. The absence of the word “exclusively” from the first‘category is correct. It would be 
incorrect to state that the first category applies to amendments other than those relating “ex- 
clusively” to activities in the Area, as this would permit the procedures applicable to the first 
category to be used for “mixed” amendments to circumvent the procedures applicable to the 
second category. While the text of the DC(IT) is accurate, one could also delete the word “ex- 
clusively” from the second category without changing the meaning. 

zes DC(IT) Art. 312, para. 1. 
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amendment conference would be convened if a majority of states parties 
respond affirmatively to the request within 12 months. Its decision-making 
procedures would be the same as those applicable at the current Law of the 
Sea Conference, expressly including the requirement contained in the 
Gentleman's Agreement'® that the “conference should make every effort 
to reach agreement on any amendments by way of consensus and there 
should be no voting on such matters until all efforts at consensus have been 
exhausted.”}9° 

Alternatively, an amendment in the first category may be circulated di- 
rectly to states parties for adoption by a simplified procedure without con- 
vening a conference and without any 10-year delay. If within 12 months no 
state party objects to the proposed amendment or its adoption by a simpli- 
fied procedure, then it is considered adopted.!" 

In either case, amendments are subject to ratification. The amendment 
enters into force only for the states ratifying it, after it has been ratified by 
two-thirds, but not less than 60, of the states parties.’ 

There was substantial support for the idea of adding qualitative require- 
ments for entry into force of amendments affecting particular interests of 
various categories of states, but the endeavor proved difficult and complex. 
Instead, the consensus requirement was added to the provision on confer- 
ence procedures, and the question of additional requirements for entry into 
force was left to be dealt with in connection with the negotiation of the 
amendment itself, at which time it would be easier to ascertain the precise 
effect of the amendment on different groups. Thus, an amendment may 
specify a “larger number of ratifications” for its entry into force than the 
minimum required by the Convention itself. 

Deep seabed mining amendments. With respect to deep seabed mining, the 
main question concerned the possible need for amendments during the 
approximately 20 years prior to the review conference provided for in the 
deep seabed mining texts. The Sea-Bed Authority was considered the ap- 
propriate place to consider such amendments in light of its expertise and 
_ because its decision-making procedures were being designed to protect all. 
relevant interests. ; 

Accordingly, a state party may propose an amendment relating to deep 
seabed mining at any time. It would be referred to the Council of the Au- 
thority, and would be considered adopted only if the identical text were 
approved by both the Council and the Assembly.!® Consensus is required 
for approval of amendments in the Council.’*” Before approving an amend- 


189 A ppended to the Rules of Procedure, UN Doc. A/CONF.62/30/Rev.2 (1976), reprinted in 
73 AJIL 3 n.11. i 

199 DC(IT) Art. 312, para. 2. 191 Id., Art. 313. 

192 Id., Art. 315, para. 2. See note 160 supra. 

188 DC(IT) Art. 316, para. 1. 

‘94 Given its negotiating history as an effort to accommodate those favoring qualitative re- 
quirements, the term “larger number” is properly understood to refer to qualitative as well as 
quantitative requirements additional to those specified in the Convention. 

185 DC(IT) Art. 155. 196 Jd., Art. 314. 

197 Fd., Art. 161, para. 7(d). 
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ment, the Council and the Assembly must ‘determine that it does not 
prejudice the system of exploration and exploitation pending the review 
conference. 

Seabed mining amendments, like all others, are subject to ratification.’ . 
However, by their very nature, they must enter into force for all parties at 
the same time. The Authority cannot function under different treaty pro- 
visions with respect to different states. 

Accordingly, if a seabed mining amendment approved by the Council and 

.the Assembly is ratified by three-fourths of the states parties, it enters into 
force for dll states parties 1 year later. The 1-year delay is designed to 
give a state that has not ratified the amendment time to decide whether it 
will ratify the amendment in accordance with its constitutional procedures, 
allow the amendment to enter into force for it without ratification, or de- 
nounce the Convention.?” 


Participation and the Transitional Provision 


At the suggestion of its President, the conference deferred debate on the 
question whether entities other than states may become party to the Conven- 
tion and on the fate of the “transitional provision” that currently appears 
after the text of the Convention.” The author’s earlier discussion of the 
substance of these problems need not be repeated here.?” 

There is some evidence that the European Economic Community is trying 
to find a way to deal with the problem of reciprocity of obligations that 
might arise if an economic community (not necessarily the European Com- 
munity) is a party to the Convention with respect to matters within its 
competence, but one of the member states of the community is not a party 
to the Convention (with respect to matters that remain within its compe- 
tence). 

With respect to liberation movements, it should be recalled that 60 ratifi- 
cations are required for entry into force of the Convention. Many states will 
wish to review the rules, regulations, and procedures drafted by the Pre- 
paratory Commission before deciding on ratification. Thus, it is unlikely 
that the Convention will enter into force before the mid-1980’s. Under these 


198 Td., Art. 315, para. 2. 

199 Amendments to Annex VI, the Statute of the Law of the Sea Tribunal, also enter into 
force for all states parties. Such amendments can only be adopted by consensus at a con- 
ference or by the simplified “no objection” procedure, or, in the case of the Sea-Bed Disputes 
Chamber, by the procedure applicable to seabed mining amendments. DC(IT) Ann. VI, 
Art. 42. 

200 There was also some private discussion of whether states could withdraw their instru- 
ments of ratification during the l-year period in order to avert denunciation of the Conven- 
tion by others. One suggestion was that it might be prudent for seabed mining amendments 
to contain a provision authorizing the Council of the Authority to delay their implementation 
where necessary to avoid prejudice to the effectiveness or universality of the Convention, or 
simply authorizing the Council to fix the date for their application after their entry into force. 

201 The transitional provision accordingly is not a part of the Convention pursuant to Article 
318, which incorporates only the annexes by reference. 

202 74 AJIL 40-45. 
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circumstances, is it not possible to view an insistence that liberation move- 
ments be allowed to become parties as a tacit admission that they are not 
expected to be in any different position by the mid-1980’s? Is this not 
political reason enough to avoid pressing the issue? 

Supporters of the Convention face a difficult battle for ratification, given 
the widespread fears regarding the Sea-Bed Authority. They cannot afford 
to antagonize those who as a matter of principle or politics are unlikely 
to support a treaty with liberation movements in general or the Palestine 
Liberation Organization in particular. What is needed is a solution that 
frees the Convention of these issues while giving maximum possible scope 
to the expression of political sentiments regarding national liberation and 
decolonization. One may speculate that possible elements of such a solution 
might include the following: 


e Along with states, regional economic communities to which 
states have transferred competence and certain associated states could 
be parties to the Convention. The relevant legal instrument for de- 
termining whether they have the necessary internal and external com- 
petences would be the constitutive agreements with or among states, 
be it the agreements establishing an economic community or the agree- 
ments defining the basic relationship between ‘a state and an associated 
state. 


e Observers at the conference would in principle be accorded simi- 
lar status in organs established by the Convention such as the Assembly 
of the Sea-Bed Authority. 


e A resolution adopted by consensus would affirm the obligations 
of states with respect to the lawful inhabitants of areas under foreign’ 
occupation and dependent territories, in particular’ as regards the 
‘natural resources of the territorial sea, economic zone, and continental 
shelf. 


VIII. THe DRAFTING COMMITTEE 


“During the ninth session, and a 3-week meeting in New York in June, 
the Drafting Committee continued and largely completed its work on har- 
monization of terms identified in various papers prepared at its request by 
the Secretariat.” This work was conducted through the six language 
groups, with the Chairman of the committee and the coordinators of the 
language groups endeavoring to work out generally acceptable results. 

The exercise was productive. However, it revealed considerable reluc- 
tance to change the text. This reluctance continues as the Drafting Com- 
mittee now undertakes an article-by-article textual review in six languages. 
The result is certain to be a document with a number of legal drafting prob- 
lems about which nothing has been done. The United States delegation 


203 The reports of the Drafting Committee are in UN Docs. A/CONF.62/L.40 (1979), L.56, 
L.57/Rev.1, and L.63/Rev.1 and Corr.1 (1980). The conference documents containing the re- 
ports of the six language groups were initially identified by the symbol LGDC, but 
soon were divided as follows: ALGDC (Arabic), CLGDC (Chinese), ELGDC (English), FLGDC 
(French), RLGDC (Russian), and SLGDC (Spanish). This article was completed prior to the 
meeting of the committee that began Jan. 12; 1981. 


1981] CONFERENCE ON THE LAW OF THE SEA 255 


drew attention to this point, noting the routine clause that the text is equally 
authentic in all six languages% and the assumptions regarding the nature 
of the work in the. Drafting Committee that lay behind such a clause. 
Almost every article not copied verbatim from another treaty was negotiated 
in English and translated into the other languages by the Secretariat after 
the fact, in many cases very rapidly at the end of a session. 

The Drafting Committee will not easily find solutions to the many prob- 
lems of harmonization, concordance, and consistency that exist throughout 
the text. The resulting situation may inevitably yield a rule for interpreting 
this large and complex Convention not far removed from the following for- 
mulation suggested lightheartedly by one participant: the use of the same 
terms in different places does not necessarily indicate that the same meaning 
is intended; the use of different terms in different places does not neces- 
sarily indicate that a different meaning is intended. 


IX. CONCLUSION: THE PREAMBLE 


` During the first part of the ninth session, the Informal Plenary devoted 
several meetings to the Preamble. Views were divided between those who 
preferred a short preamble such as that contained in the [CNT and those 
who preferred a longer and more philosophical preamble.” 

The Preamble ultimately adopted contains a succinct statement of the im- 
mediate purposes of the “legal order for the seas and oceans” established. by 
the Convention. It begins with a reference to facilitating the traditional 
uses of the seas for international communication. For the first time in a 
global international convention of this sort, it mentions not only “equity” 
but “efficiency” as the purpose of that legal order with respect to utiliza- 
tion of ocean resources. It expressly affirms that the achievement of “such 
goals” —including in addition the “study, protection and preservation of the 
marine environment” — will “contribute to the realization of a just and equi- 
table international economic order.” The view that there is an inherent . 
contradiction among these various objectives is thus rejected.” 


204 DC(IT) Art. 320, 

2065 The concern of the former group was that the negotiation of a long preamble could re- 
vive and stimulate ideological disputes and bog down in efforts by delegations to color the 
interpretation of the substantive articles. The structural accommodation successfully pursued 

_ by the President involved a somewhat longer preamble than in the ICNT, but on the under- 
standing that objectionable “code words” could not be used, and that the Preamble could not 
reflect or emphasize only one point of view. 

20 While economists may differ as to whether all aspects of the Convention are e fully con- 
sistent with those goals, the important point is that to the extent the Preamble is a guide to the 
values to be applied in interpreting the text of the Convention, those values include both 
equity and efficiency in utilization of ocean resources. 

207 ‘Two interesting drafting problems arose. One concerned the verb to be used in referring 
to the principles contained in the Declaration of Principles Governing the Sea-Bed and Ocean 
Floor, and the Sub-soil thereof, beyond the Limits of National Jurisdiction, GA Res. 2749 
(XXV) (1970). The declaration calls for a convention to “give effect” to the principles. Some 
countries feared that the use of such a term might be interpreted to imply that the principles 
can be ignored pending entry into force of the Convention. The conference settled naturally 
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Perhaps the most important clause in the Preamble is the reminder that 
the underlying purpose of a convention setting forth basic rules of law and 
dispute settlement mechanisms binding on all is to “contribute to the 
strengthening of peace, security, co-operation and friendly relations among 
all nations.” 

Members of the legal profession, particularly those learned in the history 
and philosophy of law, might well regard such a statement as obvious and 
trite. Yet the debate on the Convention, even in the United States and 
some Western European countries, is so barren of reference to the values 
inherent in law and order as to raise disquieting doubts about the commit- 
ment to these traditional Western values. Public order is a basic sequireme ny 
even (or perhaps especially) for rational economic man. 

The weight to be accorded these considerations will determine the fate of 
the Convention. Such values were central to the extraordinary moral leader- 
ship of the conference demonstrated by its late President, Ambassador 
Hamilton Shirley Amerasinghe. 





enough on the verb summum bonum: “Desiring by this Convention to develop the principles em- 
bodied in” the declaration (emphasis added). 

The second problem concerned the ICNT preambular clause that matters not regulated by 
the Convention continue to be governed by “customary international law.” While the substance 
of the principle was generally acceptable, in the course of the technical redrafting-the term was 
changed to “general international law” because a few delegations from newly independent 
countries had a philosophical aversion to the implication of antiquity in the word “customary.” 


BLOCKING EXTRATERRITORIAL JURISDICTION: 
THE BRITISH PROTECTION OF TRADING 
INTERESTS ACT, 1980 


By A. V. Lowe* i Ç 


x ; I. INTRODUCTION 


The Protection of Trading Interests Act,! passed by the United Kingdom 
Parliament on March 20, 1980, is one of the most remarkable pieces of legis- 
lation to emerge in recent years from that body. It effects a significant shift 
in British policy relating to the control of international restrictive practices, 
and is of considerable interest to international lawyers. The aim of the 
Government in introducing the measure was, in the words of the Secretary 
of State for Trade, “to reassert and reinforce the defences of the United 
Kingdom against attempts by other countries to enforce their economic and 
commercial policies unilaterally on us.”? This aim is secured, in general 
terms, by a combination of three measures. Firstly, an extension of the 
power of the British Government to forbid compliance by British citizens 
and businesses with orders of foreign authorities, where those orders have 
extraterritorial effect and prejudice British trading interests. Secondly, 
a prohibition on the enforcement by United Kingdom courts of foreign 
judgments involving the award of multiple damages and of certain other 
judgments touching upon the control of restrictive practices. Thirdly, the 
establishment of a right for British citizens or businesses against whom 
foreign courts have awarded multiple damages to recover the noncom- 
pensatory element from the original plaintiff by an action in a.United 
Kingdom court. 

Although the Act is directed against foreign authorities generally, it is 
well known that it is primarily intended to deal with what are seen as in- 
cursions upon British jurisdiction and trading interests by the authorities of 
the United States. In order to understand the significance of the Act, it is 
therefore necessary to recall the long and troubled history of Anglo-Ameri- 
can relations in the matter of transnational restrictive practices. Ac- 
cordingly, the remainder of this paper is divided into four main sections. 
The first explains briefly the factual background, dealing with American 
claims to extraterritorial jurisdiction in trade matters and the British re- 
sponse to these claims up to and including the Shipping Contracts and Com- 
mercial Documents Act of 1964,3 which was superseded by the 1980 Act. 
The second section steps aside from this factual review, in order to consider 
the basic conceptions of jurisdiction underlying the British position. 


* Faculty of Law, University of Manchester, United Kingdom. 
11980, c. 11; in force March 20, 1980, 

2973 Part. Des., H.C. (5th ser.) 1533 (1979). 

3 1964, c. 87; repealed by section 8 of the 1980 Act. 
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‘Thirdly, events during the years between the passing of the 1964 Act and the 
introduction of the Protection of Trading Interests Bill into Parliament in 
1979 are discussed. Finally, the provisions of the 1980 Act are analyzed. 


II. ANGLO-AMERICAN JURISDICTIONAL CONFLICTS UP To 1964 


The main concern of the prolonged Anglo-American disagreement over 
jurisdiction is the extraterritorial scope of American antitrust laws and of the 
regulations, particularly those relating to the shipping industry, that are 
superimposed upon those laws. Disagreement has been particularly pro- 
nounced in the shipping field because of fundamental differences of ap- 
proach between British and American shipping policies. In Britain, cartels 
of shipowners, known as conferences, have been accepted for more than 
a century as a necessary evil if stable, regular, and efficient scheduled 
shipping services are to be maintained. This view has been supported by a 
series of governmental inquiries, from 1909 onwards.‘ To this day, it re- 
mains the firm and deliberate policy of the British Government to exempt 
international shipping conferences from the application of general British - 
(and, at least at present, of EEC) competition legislation, and to allow opera- 
tors freely to enter into conference agreements. In the United States, on the 
other hand, conferences are regarded as being in principle subject to, and 
therefore violations of, the antitrust laws. The Alexander Report of 1914 
recognized that the exigencies ‘of shipping economics demanded some 
degree of cooperation among shipowners, and proposed that conferences be 
given a limited degree of antitrust immunity, coupled with close govern- 
mental scrutiny and regulation. This system was adopted and is essentially 
that in force ogay, the Federal Maritime Commission (FMC) acts as the 
regulatory agency.° 

No international R are likely to arise as long as American laws are 
applied only to American nationals,® or to the conduct of persons of what- 
ever nationality within American territory. Even cases, such as Nord- 
deutscher Lloyd,’ in which the existence of an intraterritorial element (there a 
contract that was “in force” in a U.S. port) was held to justify the applica- 
tion of American law to extraterritorial conduct “connected” with such an 
element, seem to have caused no significant international problems. But as is 
well known, since the Alcoa case American courts have considered that ef- 


4 See REPORT OF THE COMMITTEE OF F Inquiry INTO SHIPPING, CMND. No. 4337, at 115-36 
(1970). 

5 U.S. DEPT. OF Justice, THE REGULATED OCEAN SHIPPING INDUSTRY, chs. 2 and 3 (1977); 
cf. Llorca, Antitrust Exemption of Shipping Conferences, 6 J. Mar. L. & Comm. 287 (1975); 
Kryvosruka, American Ocean Shipping and the Antitrust Laws Revisited, 11 id. at 67 (1979). 

ë Although the assertion of jurisdiction over foreign companies on the basis of American 
shareholdings has given rise to objections; see, e.g., 973 PARL. DEB., H.C. (5th ser.) 1537 (1979); 
letter of Sept. 27, 1979, from J. Brian Atwood to Senator Edward M. Kennedy, Dept. of State 
File No. P79 0150-2322, reprinted in part in 74 AJIL 179 (1980). 

7 United States v. Norddeutscher Lloyd, 223 U.S. 512 (1912). 

8 United States v. Aluminum Company of America, 148 F.2d 415 (1945). See the penetrating 
discussion by Raymond, A New Look at the Jurisdiction in Alcoa, 61 AJIL 558 (1967), 
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fective protection for American economic interests against abusive practices 
of foreign companies demands that even wholly extraterritorial conduct 
should be subject to the jurisdiction of American courts when it produces 
effects upon United States trade or commerce. Although limited by require- 
ments that these effects should be substantial and the intended, or at least 
the obvious, result of the defendants’ actions, this “effects” doctrine clearly 
widens the scope of the application of American law enormously. For ex- 
ample, agreements between British shipowners and British road haulers for 
the carriage of British manufactured goods from their place of manufac- 
ture to a British port for carriage to the United States, might be held to fall 
within the jurisdiction of the FMC and of American antitrust law because 
the terms of such agreements would have a substantial and intended effect , 
upon the price at which such goods were imported into the United States. 
Thus, the British Government's policy of allowing shipowners freely to en- 
gage in concerted practices in order to rationalize and stabilize their services 
is compromised by the necessity for observance of the prescriptions of 
American law, even in relation to conduct entirely within the United King- 
dom, by those with significant trading interests in America. . 

American claims to substantive jurisdiction have been accompanied by ~ 
claims to extensive jurisdiction in procedural matters, particularly in 
ordering the production before American tribunals of documents held 
abroad by foreigners. While it is a defense to an order for production that 
compliance is expressly forbidden by the law of the state where the docu- 
ments are located, foreigners are expected to make a good faith attempt 
to secure é¢xemption from such foreign law. Ultimately, however, the fact 
that the extraterritorial conduct of foreigners is mandated by the law of - 
the local state will in general afford a defense to charges of violation of 
orders for the production of evidence, and, indeed, of substantive American 
laws.® 


It should not be surprising that successive British Governments have __ 


resented what amounts to the superimposition of American commercial 
policies upon the operation of many companies in Britain. This resentment ` 
has been made clear on many occasions. For example, during the grand 
jury investigation of the foreign petroleum industry in 1952, a letter was 
sent to the Anglo-Iranian Oil Company, requiring it not to produce docu- 
ments requested by the grand jury, and stating: 


Her Majesty’s Government consider it contrary to international 
comity that you or your officers should be required, in answer to a sub- 
poena couched in the widest terms, to produce documents which are 
not only not in the United States of America, but which do net even 
relate to business in that country.!® 


While the constitutional basis of this order has been well described as 


® See, e.g., Sovereign Compulsion Defense in Antitrust Litigation, 72 ASIL Proc. 97 (1978). 

10 Reprinted in INTERNATIONAL Law ASSOCIATION, REPORT OF THE Firry-First Con- 
FERENCE [hereinafter cited as ILA, 51st Report] 569 (1964). Cf, BRITISH PRACTICE IN 
INTERNATIONAL Law [hereinafter cited as BrrrisH PRacTIcE] 1963, at 13 (ed. E. Lauterpacht). 
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“wholly obscure,” the British Government adhered to this position in 
later years, objecting both to orders for the production of evidence before 
foreign tribunals and to the assertion of regulatory powers by foreign 
authorities. In the years immediately before 1954, there was a series of 
incidents involving claims by United States authorities to extraterritorial 
jurisdiction that provoked objections from British authorities. In 1960, a 
grand jury investigation of the shipping industry and the Montship case, 
in which almost two hundred foreign shipowners and 11 Governments 
challenged the right of the Federal Maritime Board (as it then was) to 
require the filing of documents located outside, and relating to business 
outside, the United States, both resulted in British protests.!? During the 
following year, Britain and 11 other states entered formal objections to 
the provisions of the “Bonner Bill” that involved the ascription of extra- 
territorial jurisdiction to the FMC.” Debates in Parliament at this time 
evidenced continued, and increasing, British concern at the extent of the 
FMC’s claims to control of British shipping." Meetings of the major ship- 
ping nations produced a number of further protests against the jurisdic- 
tional claims of American authorities.!® These protests made clear not only 
- the widespread opposition to these claims, but also the fact that the opposi- 
tion was based upon the idea that American authorities were violating 
rules of international law concerning jurisdiction and not simply offending 
against principles of comity.’ 

In 1964, consultations between the United States and the major foreign 
shipping states having failed to yield an accommodation of the conflicting 
interests, the Minister of Transport introduced the Shipping Contracts and 
Commercial Documents Bill into the House of Commons." The bill came 
forward at this time because the United States had imposed a deadline of 
September 1, 1964 for agreement upon measures to overcome the jurisdic- 
tional problems in shipping control, pending which date that country was 
holding back in the actual exercise of its claimed shipping jurisdiction. 
However, such agreement seemed unlikely, and the bill was accordingly 
introduced with two connected purposes: firstly, to offer some protection to 
British shipowners against what were regarded as excessive claims to Juris- 
diction by the United States; and secondly, to strengthen the hand of the 
British Government in settling the dispute by negotiation or, if necessary, 
through the International Court of Justice or international arbitration.” 


1 Mann, Anglo-American Conflict of International Jurisdiction, 1% INT'L & Comp. L.Q. 1460, 
1462 (1964). : : 

12 ILA, 5ist Reporr 404, 579, and 582. 123 Jd. at 585-88. 

14 Extracts reprinted in id. at 588-92. 

15 See, e.g., the statements dated March 6, 1962, quoted in CONTEMPORARY PRACTICE OF THE 
UNITED KINGDOM IN THE FIELD oF INTERNATIONAL LAaw— 1962, at 15-18 (ed. E. Lauter- 
pacht); Dec. 13, 1963, Brrrisu Practice 1963, at 98 (there incorrectly dated Dec. 13, 1962). 

18 On this question generally, see May, The Status of Federal Maritime Commission Shipping 
Regulation under Principles of International Law, 54 Gro. L.J. 794 (1966). 

See 698 Par. DeB., H.C. (5th ser.) 1225-26 and 1272-73 (1964); cf. BRITISH PRACTICE 
1964, at 36 and 146. 

18 698 Part. Dees., H.C. (5th ser.) 1278 (1964). 
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The 1964 bill “secured,” in the words of its long title, “Her Majesty’s 
jurisdiction against encroachment by certain foreign requirements in 
respect of the carriage of goods or passengers by sea and in respect of the 
production of documents and furnishing of information” by means of two 
simple provisions, which became sections: 1 and 2, respectively, of the 
Shipping Contracts and Commercial Documents Act, 1964. The first related 
only to the shipping industry, and provided, in part: 


If it appears to the Minister of Transport . . . 


(a) that measures have been taken by or under the law of any foreign 
country for regulating or controlling the terms or conditions upon 
which goods or passengers may be carried by sea, or the terms or con- 
ditions of contracts or arrangements relating to such carriage; and 

(b) that those measures, in so far as they apply to things done or to be 
done outside the territorial jurisdiction of that country by persons car- 
rying on business in the United Kingdom, constitute an infringement of 
the jurisdiction which, under international law, belongs to the United 
Kingdom, 
the Minister . . . may give to any person in the United Kingdom who 
carries on such a [sc., shipping] business such directions for prohibiting . 
compliance with any such requirement or prohibition [sc., imposed or 
threatened under measures included in (a) above] as he considers 
proper for maintaining the jurisdiction of the. United Kingdom.” 


The procedure laid down was that the Minister might designate particular 
foreign measures, or classes thereof,” whereupon ocean carriers became 
obliged to notify the Minister of any requirements threatened or imposed 
upon them under those measures.”! Willful failure to notify the Minister of . 
such requirements—for example, surreptitious compliance with the injunc- 
tions of the foreign law—entailed liability to a fine of up to one thousand 
pounds.” Although notification of the Minister was expected to be in prac- 
tice the usual prelude to the exercise of the Minister’s powers to forbid. 
compliance with the “foreign” (a term of art that excludes possessions and 
dominions of the British Crown”) requirements,” it was not a necessary 
prelude: the Minister was authorized to exercise his powers upon his own 
volition. 

The second section was not confined in its application to shipping, but 
provided that wherever it appeared to any Minister of the Crown: 


(a) that any person in the United Kingdom has been or may be re- 
quired to produce or furnish to any court, tribunal or authority of a 
foreign country any commercial document which is not within the 
territorial jurisdiction of that country, or any commercial information 
to be compiled from documents not within that jurisdiction; and 

(b) that the requirement constitutes or would constitute an infringe- 
ment of the jurisdiction which, under international law, belongs to the 
United Kingdom, 


19 Section 1(1) and (2). ` 20 Section 1(1). 

21 Section 1(2). 22 Section 3(1). 

23 See 698 Part. DeB., H.C. (5th ser.) 1274 (1964); cf. Re Campbell, [1920] 1 Ch. 35. 
°4 See 698 Par. Des., H.C. (5th ser.) 1216 (1964). 
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that Minister may give directions to that person prohibiting him from 
complying with the requirement in question, or from complying with 
that requirement except to such extent or subject to such conditions as 
may be specified in the directions.” 


Here, “commercial” information and documents meant any information or 
record of such information relating to business of any description.” While 
the immediate purpose of the Act was to afford protection to British ship- 
owners, the Government was alive to the probability that the American 
antitrust laws would also be invoked from time to time in respect of other 
industries. 

Thus, the 1964 Act enabled the British Government to forbid compliance 
with substantive regulations of foreign authorities relating to shipping, and 
with any foreign orders for the production of evidence, where such regula- 

_tions or orders related to matters outside the territorial jurisdiction of the 

. foreign state, were addressed to “British businesses,” and infringed British 
jurisdiction under international law. The Act sought only to secure British 
jurisdiction, making infringement of that jurisdiction a condition of the ex- 
ercise of the “blocking” power. This is not the approach of the 1980 Act, 
which has largely disconnected the blocking power from the criterion of in- 
fringement of jurisdiction. One reason is the inherent vagueness of the con- 
cepts of “jurisdiction” and “infringement of jurisdiction” as they existed in 
the 1964 Act. 

The Shipping Contracts and Commercial Documents Act did not elabo- 

‘rate upon the meaning of either of those concepts, leaving them for deter- 
mination by the Minister concerned. However, the view of jurisdiction im- 
plicit in that Act can be inferred with some certainty from the parliamentary 

‘debates on the 1964 bill and other British statements on the topic of jurisdic- 
tion in the years before and immediately after the passage of that bill into 
law. Before the narrative of the background to the 1980 Act is resumed, it 
will be convenient to discuss this British view of jurisdiction. 


Ill. Tue BRITISH VIEW OF JURISDICTION 


Nowhere in the various British protests against the assumption of extra- 
territorial jurisdiction, either before or after the passage of the 1964 Act, 
was any attempt made to establish the existence of a rule of international 
law expressly forbidding the assumption of such jurisdiction. Invariably, it 
was simply asserted that such claims were not acceptable under international 
law. It is therefore clear that Britain did not subscribe to the view, advanced 
in the Lotus case,” that international law allows states complete freedom in 
determining the ambit of their legislation except where a specific rule of 


*5 Section 2(1). No procedure for notifying ministers of relevant requirements by foreign 
authorities was laid down. 

26 Section 2(4). 

27 [1927] PCIJ, ser. A, No. 10, at 18 et seg. See, e.g., I. DeLupis (née DETTER), INTERNA- 
TIONAL LAW AND THE INDEPENDENT STATE 23-24 (1974). 
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international law circumscribes that freedom. In this, British practice ac- 
corded with that of other states, including the United States.” 

It may be added in passing that it is extremely difficult to accept the view 
that there is a presumption in favor of the legality of claims to legislative 
jurisdiction. Neither the Court nor the parties placed heavy reliance upon 
such a presumption in the Lotus case,” and there seems to be no evidence 

“in practice or doctrine of any attempt to prove the existence of a rule pro- 
hibiting a contested exercise of jurisdiction. It would in any event be difficult 
to establish a prohibitive rule. Were a novel claim to jurisdiction to be con- 
tested when it was first exercised, there would probably be no practice built 
up in opposition to it.from which a rule could be inferred, and so a tribunal 
would have to declare the claim permissible if the alleged presumption were 
to be followed. The prohibitive rule could only emerge through abstract 
declarations of opinio juris made before the claim,” or by protesting, but not 
litigating, early examples of the claim in question. In the latter case, protest- 
ing states would run the risk of being defeated by the emergence of a body, 
of support for the claims outweighing the opposition.*! States could not 
‘claim the privileges of “persistent objectors”? because, according to the 
presumption, the claim of jurisdiction would not be the first step towards the 
establishment of a rule permitting that jurisdiction, but an exercise of a re- 
sidual freedom already existing within the prohibitive rules of international 
law. It seems likely that the Court in the Lotus case only intended the pre- 
sumption to apply in cases such as that then before it, where there is a clear 
connection with the forum, accepted i in international law as a proper “link- 
ing point” or basis for the exercise of extraterritorial jurisdiction; prohibitive 
rules in this context would concern matters such as sovereign and diplo- 
matic immunities. If it intended more than this, it was probably wrong.* 

According to the British view, it was up to the United States to demon- 


*8 See, eg, DIGEST OF Unirep Srares PRACTICE IN INTERNATIONAL Law [herein- 
after cited as U.S. Dicest] 1973, at 197-98; U.S. Dicesr 1975, at 339-40. See also Moore's 
Report on Extraterritorial Crime and the Cutting Case, FOREIGN RELATIONS OF THE UNITED STATES, 
1887, at 757. 

29 The court based its decision upon an examination of the actual practice of states, and used __ 
“objective territoriality” as an alternative ground for that decision; cf. H. LAUTERPACHT, THE 
DEVELOPMENT OF INTERNATIONAL LAW BY THE INTERNATIONAL Court 360-62 (1958). 
France, of course, argued that it was up to Turkey to prove its right to exercise jurisdic- 
tion; see, e.g., [1927] PCIJ, ser. C, No. 13-II, at 211, 282. Even Turkey attempted to establish 
its right by assembling state practice; id. at 230-40 and 312. Turkey also cited the views of a 
number of jurists, all of whom seemed to assume that novel claims to Jurisdicuon had to be 
justified by the claimant state; see id. at 239. 

3 Considered in this light, United Nations resolutions have a much more important role in 
establishing prohibitive rules of law than permissive rules, where some additional activity in 
the way of state claims might reasonably be expected. 

3%! The Court in the Lotus case weighed evidence supporting and opposing the Turkish claim 
and, finding that the former heavily outweighed the latter, decided in favor of Turkey. 

32 See I. BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL Law 10 (3d ed. 1979). 

33 The case has been much criticized. See the literature cited in, 2 WorLD Court REPORTS 
20—21 (ed. Hudson, 1935); Fitzmaurice, The Future of Public International Law, in INSTITUT DE 
Droit INTERNATIONAL, LIVRE DU CENTENAIRE 1873-1973, at 196, 216 (1973). 
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strate the international legality of its claims to extraterritorial jurisdiction. 
This could be done by adducing evidence of state practice and opinio juris 
supporting claims of the type in question; reliance upon an alleged pre- 
sumption in favor of the legality of claimed jurisdiction would not dis- 
charge this burden. 

Five years after the passage of the Shipping Contracts and Commercial 
Documents Act, the British Government made clear its view of what the 
rules of international law established by state practice were. In an aide- 
mémoire to the Commission of the European Communities,*4 the British 
Government stated: 


On general principles, substantive jurisdiction in antitrust matters 
should only be taken on the basis of either 


(a) the territorial principle, or 
(b) the nationality principle. 


There is nothing in the nature of antitrust proceedings which justifies 
a wider application of these principles than is generally accepted in 
other matters; on the contrary, there is much which calls for a narrower 
application. 


The “effects” doctrine was not regarded as a permissible basis for the exer- 
cise of jurisdiction.” . 

Even if there had been substantial support in state practice for the “ef- 
fects” doctrine in 1964, this would not have changed Britain’s legal position 
greatly. As was noted in the 1969 aide-mémoire, “the United Kingdom 
Government have for their part consistently objected to the assumption of 
extraterritorial jurisdiction in antitrust matters by the courts or authorities 
of a foreign state when that jurisdiction is based upon what is termed the 
‘effects doctrine.’ ”° Accordingly, as a “persistent objector,” Britain would 
have been able to deny the lawfulness of such jurisdictional claims not 
simply on the basis that they were invalid erga omnes, but more particularly 
on the basis that they were not opposable to Britain.%” 

The British Government expressly rejected one theory that has sometimes 
been advanced to justify assertions of extraterritorial jurisdiction. In the de- 


* British PRACTICE 1967, at 58, reprinted in I. BROWNLIE, supra note 32, at 310. The aide- 
mémoire also emphasized the British view that the separate personality of foreign corporate 
subsidiaries had to be respected when claiming jurisdiction on the basis of nationality. 

33 At one point in the 1964 debates, the Attorney-General appeared to countenance “effects” 
jurisdiction; 698 Par, DeB., H.C. (5th ser.) 1280 (1964). This was clearly a slip; see Mann, 
supra note ll, at 1464. i 

36 Supra note 34. f 

3 As Norway by its protests precluded the possibility that any 10-mile limit on closing 
lines in bays would become opposable to it; Fisheries Case (United Kingdom v. Norway), 
[1951] IC] Rep. 116. Equally, had Britain acquiesced in or otherwise approved the American 
claims, those claims would have been opposable to it. It is questionable whether alleged 
“general” rules of international Jaw have any determinative significance in such disputes, or 
whether international legal relations are not more satisfactorily analyzed in terms of bilateral 
obligations. For a pioneering application of this latter view, see Z. J. SLouka, INTERNATIONAL 
CUSTOM AND THE CONTINENTAL SHELF (1968). Cf. G. L. Tunxin, THEORY OF INTERNATIONAL 
Law, ch. 4, esp. 125-26 (trans. Butler 1974). 
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bates on the Shipping Contracts and Commercial Documents Bill, the At- 
torney-General noted that ` 


some American lawyers . . . have taken the view that if the law of 

either country could have dealt with-a particular problem, and if British 

law does not deal with it, then American law is entitled to do so. The ad- 

vantage which will be given by the Bill is that both in the American ` 
court and in the International Court no one will be able to say, once the 

Minister has made a direction [sc., prohibiting compliance with the 

foreign order] that there is, as it were, a vacuum in British law and 

therefore American law is entitled to operate.* 


Here the precise point was that ministerial orders made under the bill 
would afford British defendants the defense of “sovereign compulsion” in 
American courts. But it is important to note that while this tactic overcomes 
the “vacuum” theory on its own terms, it does not evidence any acceptance ` 
of that theory. In many cases, concurrent jurisdiction was not admitted. 
Exclusive British jurisdiction was claimed. To assert the vacuum theory in 
this context would amount, from the British viewpoint, to fusing the inter- 
national law rules on jurisdiction and the municipal law rules on sovereign 
compulsion. The supposition that the sovereignty of foreign states demands 
respect only when it is exercised by the promulgation of laws regulating 
the matter in question is patently inappropriate where the foreign state 
consciously implements a laissez-faire policy, as does Britain in the case of 
` shipping conferences.*® The defense of sovereign compulsion therefore 
would not accommodate British interests even were concurrent jurisdiction 
conceded. But there was no general concession that American claims to ex- 
traterritorial jurisdiction occupied the ground of concurrent jurisdiction. ` 
It is clear from the parliamentary debates that the basic British complaint 
was that in many cases the American authorities were acting wholly beyond 
the jurisdiction allowed to them by international law. The creation of the 
power to issue ministerial prohibitions against compliance with American 
orders was not intended to pull back from America a section of “unused” 
jurisdictional ground, as the “vacuum” theory would have had it; it was 
intended to reinforce the fence around that ground, to stop the American 
authorities from getting in.“ i l 
, One final point needs to be made. The Government was asked during 
the debates on the 1964 bill whether the “infringement of jurisdiction which, 


3 698 Park. Des., H.C. (5th ser.) 1282 (1964); cf. id. at 1218. 

3 State-operated fleets are not subject to the antitrust laws and attendant regulations, 
although they can achieve the same results as shipping conferences. Thus, shipping policies of 
states with centrally planned economies are accorded greater respect than those of states adopt- 
ing a laissez-faire approach. Cf. Victor, Multinational Corporations: Antitrust Extraterritoriality and 
the Prospect of Immunity, 8 J. INT'L L. & Econ. 11 (1973); Mannington Mills, Inc. v. Congoleum 
Corp., 595 F.2d 1287, 1293 (1979). Recent legislation dealing specifically with controlled car- 
riers, however, is bringing U.S. shipping policy to bear on these fleets; see Daschbach, The 

` Evolution of American Maritime Policy and its Implications, 11 J. MAR. L. & Comm. 387, 388-89 
(1980). ` 

© See the remarks of the Attorney-General, 698 ParL. DeB., H.C. (5th ser.) 1277, 1280 

(1964). 
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under international law, belongs to the United Kingdom,” which would have 
justified a ministerial order under the Act, was to be understood as referring 
only to jurisdiction that belonged exclusively.to the United Kingdom or 
whether it also referred to jurisdiction that belonged concurrently to the 
United Kingdom and some other state.“ The question was not answered 
directly, but the Attorney-General stated: 


Our view is that where [a shipping contract] . . . is a matter for con- 
current jurisdiction the ordinary rules of international law will look 
at the substance of the matter and will see which of the two laws ought 
to be paramount. Then, applying the rules of international law, one 
can see that it is a matter which our courts or the American courts 
ought to deal with.” 


_ The Attorney-General presumably had in mind cases where, for example, 


the presence of a British ship in an American port would clearly give the 
American authorities some jurisdiction, but where the British Government 
would not accept the right of the American authorities to assert jurisdiction 
over all the contracts entered into and decisions taken in connection with 
the preceding voyage. 

However, ‘this leaves some uncertainty surrounding the Act. The At- 
torney-General’s words must not be read too literally. Presumably, if juris- 
diction were in truth concurrent, then neither state, as a matter of law, 
could be denied the right to exercise it in good faith. Furthermore, the 
notion of “paramountcy” of jurisdiction is difficult to pin down, having re- 
ceived little discussion—although general principles of international law,“ 
and to some extent state practice,* would suggest that were a doctrine of 
“paramountcy” to be accepted, priority would be given to states claiming 
territorial jurisdiction in conflicts of this kind. This is implicit in the state- 
ment in the 1969 aide-mémoire that jurisdiction based on nationality must 
“not involve interference with the legitimate affairs of other States.”*® It 
also underlies the rules of English law that 


[n]o action may be brought in an English court against an individual 
in respect of any act done by him which was authorized by the sovereign 
or government of a foreign state within the territory of that state, even 
when the individual is a British subject. Nor may criminal liability be 
imposed in such circumstances, even though the act may be criminal 
according to English law.*’. 


This suggests that what might commonly be regarded as concurrent juris- 


"Td. at 1243. 42 Id. at 1282-83. 

43 Cf. F. A. MANN, STUDIES IN INTERNATIONAL Law 93 (1973). 

4 See, e.g., G. SCHWARZENBERGER, INTERNATIONAL Law 119 (3d ed. 1957). This idea is also 
evident in the concept of self-determination. 

45 See the remarks of the British Attorney-General, [1978] A.C. 547, 594-95; the case of 
John S. Reeves (1953), in 9 M. WHITEMAN, DIGEST oF INTERNATIONAL Law 66 (1968); U.S. 
DIGEST 1977, at 452. But see Akehurst, Jurisdiction in International Law, 46 Brit. Y.B. INT'L L. 
145, 167-69 (1975). i 

*8 Supra note 34. 

4718 HALSBURY’S Laws oF ENGLAND, para. 1547 (4th ed. 1977). 
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diction should be allocated to one state, with priority given to claims on the 
basis of territoriality, which would preclude the other state from exercising 
it. For example, under such a system contracts negotiated in Britain between 
. British shippers and carriers would be a matter oe English law alone, even 
if the ships in question entered American ports. 

A problem would remain even if Jurisdiction were allocated as suggestéd. 
Two or more states may receiye an “allocation” of jurisdiction in respect 
of a single trade transaction. One may act in such a way as to undermine 
the efficacy of the other’s right to exercise jurisdiction, but without exceed- 
ing its own jurisdiction under international law. Here the British view seems 
to have been that such unilateral action would be unacceptable, even if not 
actually unlawful.* But the 1964 Act, resting as it did upon jurisdictional 
criteria, allowed no action in such cases, even though at least some of the 
objectionable American claims might have been thought to fall into this 
category. 

In short, the British position was that claims to extraterritorial jurisdic- 
tion had to be justified under customary international law, and thai the 
claim to “effects” jurisdiction was not accepted in international law, or at 
least was not opposable to Britain. If jurisdiction were concurrent, it seems 
to have been thought that the territorial claim should generally prevail to the 
exclusion of claims on other bases; however, this view is difficult to recon- 
cile with the concept of concurrence, and it may be that no more than a 
principle of comity was being advanced here. Where two states did rightly 
have jurisdiction over a particular matter, neither should seek to impose 
regulations on it without the consent of the other, presumably again as a 
matter of comity rather than of law. The difficulties of employing the 1964 
Act, which was aimed at infringements of British jurisdiction,-in cases where 
jurisdiction might have been considered to be concurrent, or where an ac- 
tivity spanned more than one jurisdiction, led to the abandonment of the 
“jurisdictional standard” in the 1980 Act. 


IV. Events BETWEEN 1964 AND 1979 


The passage of the 1964 Act was followed by a period in which an un- 
easy truce existed, although no general agreement was reached with the 
United States authorities." Indeed, it was subsequently found necessary to 
use the power to issue orders to British businesses under the 1964 Act, 
prohibiting compliance with American demands for the production of evi- 
dence on the grounds that the demands infringed British jurisdiction.» 

More constructively, Britain renewed its diplomatic efforts to secure an 
accommodation of British and American interests in this matter. In 1964, 
after the passage of the Act, an Ad Hoc Committee established by the Or- 


48 Cf. Trinidad Shipping and Trading Co., Ltd. v. G. R. Alston and Co., [1920] A.C. 888. 

49 See, e.g., ILA, 51sr Report 588; BritisH Practice 1964, at 37. 

50 BririsH Practice 1965, at 128. ` 

51 [1968] Star. Inst., No. 1382. An order was issued in the course of American proceed- 
ings involving the British company, Beecham; The Times (London), May 16, 1973, at 26. The 
order was later revoked at Beecham’s request; id., Sept. 17, 1973, at 24. 
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_ ganisation for Economic Co-operation and Development (OECD) and in- 
cluding representatives of the United States and of states whose shipping 
was affected by U.S. shipping laws, approved a Draft Agreed Minute on an 
Exchange of Shipping Information.” This informal document was aimed at 
‘action then threatened by the FMC, and included an undertaking on th= 
part of the shipping states to use their good offices to facilitate the produc- 
tion of certain statistical information sought by the United States, in returr: 
for an abandonment by the United States of proceedings for failure to pro- 
duce that information in cases where it was produced voluntarily through 
the good offices of the foreign government. Thus, the United States would 
obtain information that all the states concerned agreed was properly of con- 
cern to it, without relying upon claims of extraterritorial jurisdiction in 
order to do so. 
The OECD eeaned its interest in this field, producing in 1967 a 
recommendation concerning. cooperation among member countries on 
‘restrictive business practices affecting international trade, and in 1973 a 
recommendation concerning a consultation and conciliation procedure on 
restrictive business practices affecting international trade. These were 
directed at restrictive practices in general, rather than international ship- 
ping in particular, and appear to have done little to ease the jurisdictional 
problems arising from the enforcement of the American Shipping Act. 
The recommended procedures, however, have been employed in investiga- 
tions of multinational enterprises, and they paved the way for the conclu- 
sion of the 1976 treaty between the United States and the Federal Republic 
of Germany concerning cooperation regarding restrictive business prac- 
tices.>4 
Meanwhile, there were indications that the United States was becoming 
more flexible in its approach to jurisdictional questions. The important 
decisions in 1976 in the Timberlane case,” and more recently in Mannington 
Mills have contributed to the evolution of a doctrine, based upon con- 
siderations of international comity, according to which American courts 
should decline to exercise jurisdiction when factors such as the vital na- 
tional interests of foreign states outweigh the interests of the United 
States. Welcome as such signs of accommodation are, they offer little hope 
of a satisfactory solution to the jurisdictional problem. Apart from the 
objections that foreign states would not accept that American courts are the 
most suitable bodies to weigh the interests of the foreign states concerned,*” 


5 BRITISH Practice 1964, at 155. 

5 OECD, RESTRICTIVE BUSINESS PRACTICES OF MULTINATIONAL ENTERPRISES 61, and 
passim (1977). The OECD recommendations require no more than cooperation in the exercise 
of intraterritorial jurisdiction. 

5 U.S. Dicesr 1976, at 479. Cf. the Canada-United States Joint Statement Concerning Co- 
operation in Anti-trust Matters, Nov. 3, 1969, reprinted in 8 ILM 1305 (1969). 

55 Timberlane Lumber Co. v. Bank of America, 549 F.2d 597 (1976). Cf. RESTATEMENT 
(SECOND) OF THE ForEIGN RELATIONS LAw oF THE Unirep States §40 (1965), cited in 
Timberlane. 

5° Mannington Mills, Inc. v. j: Coñgoleutn Corp., 595 F.2d 1287 (1979), 73 AJIL 691 (1979). 

57 American courts have given little sign of actually declining jurisdiction, even when apply- 
ing these tests. 
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and that, in any event, foreign states would in many cases consider that the 
American courts had no jurisdiction at all, whether or not those courts ul-- 
timately decided to exercise it, the’main defect of the Timberlane approach 
is that it proceeds, after the event, on a case-by-case basis. Because foreign — 
businesses could not know the exact circumstances in which a case might be 
brought against them—a problem greatly exacerbated by the right of 
private individuals to institute antitrust actions—and therefore could not 
predict either the nature or “weight” of the factors to be balanced by the. 
American court, they would still be obliged to conduct their activities in 
accordance with American regulations wherever there was a mere possi- 
bility that they might be found to be subject to American jurisdiction." 
This would be so-even if the American regulations were at variance with 
their domestic legal regime, and the state within which they operate would 
deny the existence of American jurisdiction. 

Itis not surprising that, despite the Timberlane decision and the panegyrics 
upon international comity delivered by the American Attorney General 
at the 1977 meeting of the American Bar Association’ and by an Assistant 
Attorney General at the 1978 meeting of that body,® opposition to Ameri- 
can jurisdictional claims continued to be voiced. Two incidents stand out. 
First was the action brought by the Westinghouse Corporation against Rio 
Tinto Zinc (RTZ), a British company, alleging that RTZ was part of an in- 
ternational uranium cartel that had pushed the price of uranium up so as 
to render Westinghouse’s obligations under supply contracts commercially 
impracticable. Westinghouse was sued for two billion dollars for nonper- 
formance of these contracts, and then used this sum as the basis for a six- 
billion-dollar treble damage action against some of the uranium producers, 
including RTZ.* During this time the American market for uranium, which 
represented about three-quarters of the world market, was protected in the 
interests of American producers by an effective import ban on uranium. 
The British Trade Secretary expressed his view of the case thus: 


The actions of the non-United States uranium producers reflected 


58 PARL. DeB., H.C., Standing Committee F, Protection of Trading Interests Bill [hereinafter 
cited as Committee F}, Second Sitting 52-53 (Dec. 6,:1979): “because it has special trading 
interests in the United States, BP [British Petroleum, Ltd.] takes great care that’every one of its 
contracts, whether in the United States or anywhere else . . . complies wholly with United 
States anti-trust legislation.” 

59 Griffin B. Bell, International Comity and the Extra-territorial Application of Anti-trust Laws, 
reprinted in 51 AustL. L.J. 801 (1977). It is unclear whether comity is seen here as a rule or 
rules, a principle, a goal, or an attitude. See also the speech by U.S. Associate Attorney General 
Michael Egan to the International Bar Association, Atlanta, Georgia, Nov. 3, 1977 (copy ane 
plied by U.S. Information Service). 

60 John H. Shenefield, The Extra-Territorial Impact of U.S. Antitrust Laws: Causes and Con 
sequences, remarks to the American Bar Association, New York, Aug. 9, 1978 (copy supplied 
by U.S. Department of Justice). This curious paper appears almost to equate “effects” juris- 
diction with “objective territorial jurisdiction”; such an equation would entail a substantial re- 
duction in U.S. jurisdictional claims. 

êt The British Secretary of State remarked: “I note that Westinghouse had not included 
among the defendants, the French producers that were involved. I cannot regard that as an 
_ accident, in view of Westinghouse’s interests in France.” 973 Pari. Des., H.C. (5th ser.) 
1540 (1979). 


270 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


policies of the Governments of the uranium-producing countries in- 
volved and were a direct result of the earlier United States protectionist 
embargo. Even the United States Government, despite their general 
claims to extra-territorial jurisdiction, decided to take only the most — 
modest proceedings against one United States company in this case. 


Why, then, should a United States company be able to drag foreign 
companies, including one of our leading companies, before a United 
States court in order to obtain massive damages for activities by non- 
United States companies outside the United States at a time when they 
were even denied access to the United States market?® 


His remarks epitomize British objections to the reach of American law, 
and to what Britons see as the enforcement of that law against foreign 
business practices in order to protect purely American interests and the 
use of that law for the benefit of individual American businesses even in 
cases where considerations of international comity preclude governmental 
action. : 

In the course of the uranium litigation and the associated grand jury 
proceedings,® the question of the right of the American courts to obtain 
evidence from British directors of RTZ arose on appeal before the House 
of Lords. The British Attorney-General intervened in that case and argued 
that: 


(1) The anti-trust laws of the United States of America (“U.S.”) 
should not provide jurisdiction for U.S. courts to investigate non-U.S, 
companies and non-U.S. individuals in respect of their actions outside 
the U.S... . 


(2) For the purposes of United Kingdom sovereignty the U.K. 
does not recognise any such investigation as having any validity or as 
being proper. 


(3) The matters set out above are rendered a fortiori by virtue of the 
penal character of the anti-trust laws. 


(4) Any use of the U.S. anti-trust laws or procedures for the above 
purposes, except with the authority of the U.K., is an invasion of and, 
prejudicial to U.K. sovereignty. 


The arguments were accepted by the House of Lords, which found no dif- 
ficulty in speaking with the same voice as the Executive.® This case, and par- 
ticularly the difficulty of proving an infringement of British jurisdiction, 
which alone prevented use of the powers under the 1964 Act,® was an im- 
portant factor in the decision to bring forward new legislation. 


8 Id. at 1541. 

8 The basic facts are conveniently summarized in [1978] A.C. 547, 606; and 72 ASIL Proc. 
105 (1978). i - 

5 In re Westinghouse Uranium Contract, [1978] A.C. 547, 591-92. The Attorney-General’s 
intervention in this case is a most important exposition of British views on jurisdiction; id. at 
589-95. For another recent statement of British views, see the Diplomatic Note No. 196, 
presented to the U.S. Department of State on July 27, 1978, reprinted in 49 Brit. Y.B. INT'L L. 
390 (1979). 

8 11978] A.C. at 616-17 and 650-51. 

86 The Attorney-General stated: “Here there are difficulties in the use of section 2(1)(b) of 
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On the shipping front, further developments constituted a second reason 
for advancing the new legislation. In January 1978, only weeks after the 
House of Lords decision in the Westinghouse case, the states represented in 
the Consultative Shipping Group (CSG)® issued a joint statement concern- 
ing American regulatory policy." Drafted against a background of U.S. 
demands for stronger action against shipping conferences, the statement 

_made clear the views of the CSG Governments on the jurisdictional issues 
involved: 


r 


They [sc., the CSG Governments] have maintained, and still maintain, 
that they accept neither the right of the US government to impose its own 
views on the regulation of events and activities taking place wholly or 
largely within the territories of other nations, nor the concept that one 
government should seek to regulate unilaterally and in its own interest 
activities of an industry which are international by nature and of equal 
and vital concern to other governments. 


On the subject of powers to forbid the production of evidence sought by 
American authorities, the paper commented that “[t]he object of such 
powers is riot to frustrate the regulatory processes within the United States 
but to protect the legitimate jurisdiction and interests of [CSG] govern- 
ments.”” Objects and effects are, of course, different things, and it was 
recognized that blocking statutes were no solution to the jurisdictional dif- 
ficulties. The paper accordingly emphasized the willingness of the CSG 
Governments to seek a negotiated settlement of the dispute.” 

Later that year, Congress passed a bill amending the Shipping Act of 
1916” in a manner that threatened to prejudice the possibility of a negotiated 
solution. The bill sought to strengthen the powers of the FMC in dealing 
with secret rebating, a practice in which shipping conferences depart from 
the tariffs agreed with the FMC by giving covert “kickbacks” to shippers who 
use only the conference’s services. The bill allowed the FMCG, in effect, to 
suspend operations in American ports of carriers engaged in illegal rebating 
for up to 1 year, without allowing the President to disapprove a suspension 
for foreign policy reasons. President Carter vetoed the bill on the grounds 
that it might prejudice current negotiations with CSG countries, aimed at a 
compromise on shipping policy.” A series of meetings in 1978 produced 
some progress -towards that aim, which culminated in the adoption in 
November of that year of an agreed record concerning the talks.” The 


the Act of 1964 [supra note 25] but if at any stage it turned out to be available Her Majesty’s 
Government would not hesitate to use it.” [1978] A.C. at 595. 

§’ Belgium, Denmark, Finland, France, the Federal Republic of Germany, Greece, Italy, 
Japan, the Netherlands, Norway, Spain, Sweden, and the United Kingdom. ' 

& Consultative Shipping Group, United States Policy Towards Regulation of Liner Shipping 
(January 1978) (copy supplied by UK Department of Trade). 

© Id. at 1. 7 Id. at 2. 

™ Id. at 7 and 8. - 7? H.R. 9518. 

73 [1979] U.S. Cope Conc. & Ap. News 303. The veto message is dated Nov. 4, 1978. A 
revised version of this law, giving a power of disapproval on foreign policy grounds to the 
President, was later adopted as Pub. L. No. 96—25, June 19, 1979, 93 Stat. 71. 

7411979] U.S. Cone Conc. & Ap. News 303 and 322.. 
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record, which was not a legally binding instrument but rather a statement of 
common understanding and intent, stated: 


CSG governments indicated that, where the FMC is investigat- 
ing a CSG conference line for suspected illegal rebating within U.S. 
jurisdiction and firstly, had exhausted the possibilities for obtaining 
evidence from within the United States or on a voluntary basis, and 
secondly, could specify what kinds of further evidence it needed from 
within a CSG country, the CSG country concerned would undertake 
as an act of comity to seek the cooperation of and encourage the 
carrier to provide the necessary evidence to allow a settlement to be 
reached.” 


. Promising as this agreement was, it was not enough to resolve the dispute. - 
In June 1979, a grand jury handed down criminal indictments against a 
number of British shipping companies and individuals alleging violations of 
the antitrust laws.” The then British Government had made strong protests 
at the institution of the grand jury proceedings; more protests were made 
when the indictments were handed down.” The imposition of the highest 
possible fines on the companies and individuals, who had entered pleas of. 
nolo contendere in order to avoid the costs of defending the actions, caused 
further unrest in Britain.” This was increased by the knowledge that 

following upon the fines, other actions were being instituted by the FMC and 
about 30 private interests, which had begun treble damage suits.” These 
events occurred shortly after the election of the new Conservative Govern- 
ment in Britain. That Government decided, against the background of these 
events stretching back over three decades, that the time had come to take 
dramatic action in defense of British interests trading overseas. The Protec- 
tion of Trading Interests Bill was the result. 


V. THE PROTECTION OF TRADING INTERESTS ACT, 1980 


This Bill is not anti-American, or indeed anti-anybody. . . . It is de- 
signed to protect and not to provoke. . . . Itis a legitimate exercise of 
our own sovereignty. 


The Government believe that negotiation and discussion between 
sovereign Governments are always the best way to settle international 
trading problems and disputes, and therefore I hope that I shall have 
little cause to use the discretionary powers conferred by this Bill. But I 
wish to leave no doubt that I will be prepared to use it in the defence 
of the legitimate economic and trading interests of our country.® 


These words, used by the Secretary of State in commending the Protection 
of Trading Interests Bill to the House of Commons, exemplify the mixture 
of frustration and determination with which this enactment was adopted by 
Parliament. Reluctant as many members were to take unilateral action over 
the long-standing jurisdictional dispute, there was general agreement that 


% Id. at 323. 
78 973 Par. DeB., H.C. (5th. ser.) 1538 (1979). 
7 Id. at 1538 and 1547. 78 Td. at 1551 and 1589. 


79 Id. at 1589. 8 Td. at 1546. 


1981] THE UK PROTECTION OF TRADING INTERESTS ACT | 273 


the time had come to increase the protection available in the defense of 
British interests. As was noted above, three main procedures are established 
by the Act: firstly, it provides for the issue of prohibitions on compliance with 
orders of foreign authorities; secondly, it mandates the nonenforcement of 
certain foreign judgments by British courts; thirdly, i it allows recovery of the 
“penal” element of multiple damage awards given by foreign courts. 

Prohibitions on compliance with foreign orders are dealt with in sections 
1 to 4 of the Act. By section 1, the Secretary of State is empowered to take 
certain steps: 


If it appears to the Secretary of State— 


(a) that measures have been or are proposed to be taken by or under 
the law of any overseas country for regulating or controlling inter- 
national trade; and 

(b) that those measures, in so far as they apply or would apply to 
things done or to be done outside the territorial jurisdiction of that 
country by persons carrying on business in the United Kingdom, are 
damaging or threaten to damage the trading interests of the United 
Kingdom.*! . 


The steps that may be taken are closely modeled upon those in the 1964 
Act. Thus, the Secretary may require that he be notified by the person con- 
cerned of “any requirement or prohibition imposed or threatened to be im- 
posed” pursuant to such measures upon any person carrying on business in 
Britain.” Further, the Secretary “may give to any person in the United 
Kingdom who carries on business there such directions for prohibiting 
compliance with any such requirement or prohibition as aforesaid as he con- 
siders appropriate for avoiding damage to the trading interests of the 
United Kingdom.”® Exercise of the Secretary’s powers is subject to parlia- 
mentary control, but not to appeal in the courts.* 

These powers are wider than those in the earlier Act, in that they relate 
to measures® for the control of international trade (which includes business 
of any description),** and not just shipping regulations. Thus, for example, 


8t Section 1(1). 8 Section 1(2). 

53 Section 1(3). 

*4 Committee F, supra note 58, First Sitting 11, 14-16 (Dec. 4, 1979). While the Secretary's 
decision cannot be appealed, it is, of course, subject to judicial review and is liable to be set aside 
on the grounds of bad faith, etc.; id. at 23. 

5 The Government declined to define “measures,” but the term was understood by the Trade 
Secretary to cover 


any regulatory provision . . . made under the law of an overseas country. This would 
include rules, regulations, directions, orders, licences, permits and consents, Those are a 
few examples of how we define “measures” in this case. However, it does not cover 
judgments, arbitration awards or contracts made in pursuance of such overseas regulatory 
provision. 


Id. at 22. Were an American court to refuse to accept sovereign compulsion as a defense, the 
matter would be taken up on the diplomatic plane; cf. 698 Part. Des., H.C. (5th ser.) 1277 
(1964). 

86“ “(T]rade’ includes any activity carried on in the course of a business of any description and 


‘trading interests’ shall be construed accordingly.” Section 1(6). 
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the activities of the Securities and Exchange Commission and. the Com- 
modity Futures Trading Commission might fall within the scope of this 
Act.’ Of much greater significance, however, is the change in the criterion 
for the exercise of “blocking” powers. The reference to measures that in- 
fringe “the jurisdiction which, under international law, belongs to the 
United Kingdom’”® is abandoned. It.is replaced by a reference to measures 
that “are damaging or threaten to damage the trading interests of the United 
Kingdom.” Accordingly, technical infringements of British jurisdiction that 
do not prejudice British trading interests are to be disregarded; but meas- 
ures that do prejudice those interests may always be the subject of an order 
under this Act without its being necessary to show an infringement of British 
jurisdiction. Thus, action may be taken even in cases where there is no doubt 
that the foreign authorities have jurisdiction. This represents a shift towards 
the analysis of the problem in terms of competing sovereignties, rather than 
competing jurisdictions. Rather than seeking to allocate control over inter- 
national trade according to nice jurisdictional criteria, a task whose diffi- 
culty is overshadowed only by its practical pointlessness, the Act adopts 
the principle that the trading practices of persons carrying on trade in 
Britain are to be regulated only by, or with the acquiescence of, the British 
Government, whether or not any other state claims concurrent jurisdiction 
over them. Opposition to foreign jurisdictional claims in the abstract may 
be put to one side, but opposition to the exercise of that jurisdiction in 
a way prejudicial to British economic sovereignty is reinforced. 

' This step down from rarefied debate over jurisdictional principles is wel- 
come, because it might facilitate an accommodation of British and Ameri- 
can interests tailored to the trading needs of those countries. It may also be 
necessary. In the light of the enthusiasm of the Commission (though not, as 
yet, of the Court) of the European Communities for the “effects” doctrine,” 
it is likely to become increasingly difficult for Britain to reject that doctrine. 
It could even be argued that were the doctrine to be established as a part 
of Community law, Britain would be bound to accept its validity. It might 
indeed appear that Britain has already espoused that doctrine in the 1980 
Act, since “blocking” orders may relate to conduct anywhere outside the 

` territory of the state promulgating the measures in question. But this is not 
a claim to “effects” jurisdiction. Orders are only enforceable in respéct of 
_ conduct within the United Kingdom, except in the case of British citizens 


87973 Par. DeB., H.C. (5th ser.) 1541 (1979). 

88 Supra note 19 and accompanying text. 

89 See Allen, The Development of EEC Antitrust Jurisdiction over Alien Undertakings, LEGAL ISSUES 
IN EUROPEAN INTEGRATION, No. 2, 1974, at 34, 43—78. Cf. the remarks of the Attorney-General, 
[1978] A.C. 547, 594. Despite claims to the contrary in the Eighth Report on Community Competition 
Policy, the European Court has not yet given its blessing to the “effects” doctrine. 

8° The Community regards itself as exercising sovereign powers delegated to it by member 
states. A decision of the European Court declaring the doctrine to be a part of Community law 
would arguably be tantamount to a declaration in support of the doctrine by an organ of the 
British state. 
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and companies.®! Thus, the Act claims no more than “territorial” and “na- 
tional” jurisdiction. Extraterritorial effects on British trade are no more than 
the occasion for the exercise of intraterritorial (or national) jurisdiction: no 
jurisdiction is claimed over the extraterritorial causes. 

Section.2 of the Act allows the Secretary of State to direct persons within 
the United Kingdom not to comply with requirements, actual or imminent, 
by foreign courts, tribunals, or authorities to produce commercial docu- 
ments or information located outside the territorial jurisdiction of any such 

- authority.” This power may be exercised in four cases. Two are concerned 
with the securing of British sovereignty. They cover cases where it appears 
to the Secretary that a requirement 


(a) . . . infringes the jurisdiction of the United Kingdom or is other- 
wise prejudicial to the sovereignty of the United Kingdom; or 
(b) if compliance with the requirement would be prejudicial to the 
security of the United Kingdom or to the relations of the government 
of the United Kingdom with the government of any other country.” 


The other two grounds for the exercise of the blocking power are that the 
requirement is l 


_ (a) . . . made otherwise than for the purposes. of civil or criminal 
proceedings which have been instituted in the overseas country; or 
(b) if it requires a person to state what documents relevant to any 
such proceedings are or have been in his possession, custody or power 
or to produce for the purposes of any such proceedings any documents 
other than particular documents specified in the requirement.” 


These latter grounds allow the blocking of “fishing expeditions.” 

These provisions are similar to those in the 1964 Act, but again the 
grounds for ministerial action are uncoupled from the criterion of 
infringement of jurisdiction. As in section 1, it is enough if the foreign 
demand or request® is prejudicial to British sovereignty. The reference to 
sovereignty in general is necessary because requests for evidence rarely 
prejudice trading interests in the direct way that regulatory measures may 
do so. But the principle is the same: the British Government is to have the 
power necessary to ensure that it, and no foreign authority, may determine 


% Section 3(2). . ; : 

% Section 2 is supplemented by section 4, which provides that British courts should not make 
orders under the Evidence (Proceedings in Other Jurisdictions) Act, 1975, c. 34, relating to the 
provision of evidence requested by foreign tribunals, where the Secretary of State certifies that 
the request “infringes the jurisdiction of the United Kingdom or is otherwise prejudicial to the 
sovereignty of the United Kingdom.” The 1975 Act regulates the taking of evidence by British 
courts on. behalf of other courts. 

% Section 2(2). _ % Section 2(3). 

% “(T]he making of a request or demand shall be treated as the imposition of a requirement if 
it is made in circumstances in which a requirement to the same effect could be or could have 
been imposed.” Jd., §2(5). Only the requirements of a “court, tribunal or authority” of an 
„overseas country are included. Section 2(1){a). 
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business policy in Britain. The American Government pointed out® that the 
section would allow the British Government to prohibit an American in 
Britain from producing evidence before American courts, even if the 
requested information were located in a third country. Two factors limit the 
possibility of such wide application of the Act. First, as the diplomatic note 
replying to the American observations put it, “[section 2] is discretionary, 
and when deciding whether to exercise his discretion the Secretary of State 
could be expected to take into account all the aspects of any case including 
the extent of U.K. and other interests and considerations of international 
comity.”*” Second, directions can only be enforced in respect of the 
addressee’s conduct in Britain: it could not be an offense under the section 
for a non-British citizen to deliver up to an American court documents 
located outside Britain.® 

Added to these discretionary “blocking” powers under sections 1 and 2 is 
the absolute obligation imposed on British courts by section 5 not to enforce 
foreign judgments awarded for multiple damages or designated “com- 
petition judgments,” or those on a claim for contribution in respect of a 
judgment in either of the former categories. The Secretary of State is given 
the power, subject to parliamentary control, to designate “competition judg- 
ments.” He may ; 


make an order in respect of any provision or rule of law which appears 
to him to be concerned with the prohibition or regulation -of 
agreements, arrangements or practices designed to restrain, distort or 
restrict competition in the carrying on of business of any description or 
to be otherwise concerned with the promotion of such competition as 
aforesaid.” l 


It will be noticed that there is no jurisdictional question raised here at all. 
` Enforcement is to be refused even when there is no doubt that the foreign ' 
court had jurisdiction. 

The obligation to refuse enforcement, even of the compensatory 
portion of awards and even where jurisdiction is not in issue, was seen by 
the British Government as merely a-clarification of British law. Multiple 
damage awards are regarded as penal in character, and so unenforceable 
under a commonly accepted principle of private international law.’ 


% In Diplomatic Note No. 56, at 2—3 (Nov. 9, 1979) [hereinafter cited as U.S. Note] (copy 
supplied by UK Department of Trade). The U.S. Embassy took the “somewhat novel approach” 
of asking that the comments in the note be brought to the attention of Parliament during the 
process of the bill. A copy was placed in the library, and it was referred to on several occasions 
during debates; Committee F, supra note 58, First Sitting 34 (Dec. 4, 1979). 

§7 Diplomatic Note No. 225, at 2 (Nov. 27, 1979) [hereinafter cited as UK Note] (copy sup- 
plied by UK Department of Trade). 

38 Section 3(2). 

9 Section 5(4). A move to extend the provisions of the section to judgments for punitive 
damages, judgments in class actions, judgments in cases where jurisdiction over a UK company 
was based solely upon foreign shareholdings therein, and judgments relying upon measures for 
regulating or controlling international trade designated uncer section 1 was rejected; 
Committee F, supra note 58, Second Sitting 43-59 (Dec. 6, 1979). 

100 973 PARL. DEB., H.C. (5th ser.) 1546, 1548, and 1566 (1979); UK Note at 3. 
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Similarly, the unenforceability of competition judgments “reflects the prin- 
ciple whereby sovereign states do not accept an obligation to enforce the 
public economic policies of other sovereign states.” ™® In relation to the com- 
pensatory element of multiple damage judgments, it was said that, 


[blearing in mind the objectionable features which appear to Her 
Majesty’s Government to arise from the impact of private treble damage 
actions on international trade,.as well as the general principle just 
mentioned, Her Majesty’s Government sees no justification for propos- 
ing that there should be a specific provision enabling U.K. courts to be 
used to enforce a part of such judgments.” 


In the absence of a treaty, states are not obliged to allow the use of their 
courts for the enforcement of foreign judgments. Uncongenial as this atti- 
tude might appear in the context of the statute as a whole, it raises no im- 
portant points of principle in either international or municipal law. 

The most striking provision in the new Act is section 6, which allows the 
recovery of multiple damage awards by “qualifying defendants,” that is, 
British citizens or companies or persons carrying on business in the United 
Kingdom.'’® The section applies where a qualifying defendant has paid 
(voluntarily or by execution against his property)! an amount on account 
of a multiple damage award, either to the successful party in the action or 
to another party entitled to a contribution from the qualifying defendant.!% 
There are two exceptions. First, where the qualifying defendant was or- 
dinarily resident (or, if a company, had its principal place of business) in 
the state where the award was given at the time that the original pro- 
ceedings were instituted, and second, where “the qualifying defendant 
carried on business in the overseas country and the proceedings in which 
the judgment was given were concerned with activities exclusively carried _ 
on in that country.” Subject to these exceptions, a qualifying defendant 
may recover the noncompensatory part of any damages paid over by him, 
from the party in whose favor the original judgment was given. That party 
may not be the party to whom he paid the damages, if he paid by way of a 
contribution to the original defendant. The qualifying defendant may bring 
his action for recovery in a British court, which is to entertain the claim even 
if the person from whom recovery is sought is not within the jurisdiction of 
the court. Again, no infringement of British jurisdiction has to be proved, 
nor is application of the section a matter for ministerial discretion. It is a 
definite right to recovery, which courts are obliged to enforce. 


101 UK Note at 3; 973 Par. Des., H.C. (5th ser.) 1546 (1979). 

2 UK Note at 3. 

103 Section 6(1). Companies incorporated in territories for whose international relations the 
British Government is responsible are included together with those incorporated in the United 
Kingdom. Section 6(1)(b). 

1% Section 6(6). - : 

1% Section 6(1). The section applies only to judgments and orders given after the passing of 
the Act. Section 6(8). g 

108 Section 6(3). 

107 Section 6(4). 108 Section 6(5). 
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The provisions of section 6 caused serious concern, both to the United 
States Government and within the British Parliament. In its diplomatic note 
concerning the bill, the U.S. Government strongly urged deletion of clause 6 
(as it then was). In its view, it interfered with the private treble damage 
action, which was seen as a complement to governmental enforcement, the 
awards acting as an incentive to the victims to act as “private attorneys- 
general.” The clause seemed to be based on the theory that all multiple 
damage awards are impermissible under international law unless they fall 
within’ the exceptions to the definition of “qualifying defendant” (which 
concern the ordinary residence or principal place of business of the de- 
fendant, and judgments relating exclusively to activities within the forum 
state). The United States commented: 


We do not understand the theory under which non-United Kingdom 
corporations doing business in both the United Kingdom and the 
United States but having a principal place of business elsewhere 
should be entitled to have a United Kingdom court undo what a United 
States court has done. We also believe it is unrealistic to insist that a 
judgment relate to activities “exclusively” undertaken within one state’s 
territory. 


Furthermore, exception was taken to the fact that there was no room for the 
exercise of discretion by Government ministers under the clause. 

The British reply to these observations was concerned more with political 
than with legal justifications for the “clawback” remedy. Arguing that the 
system of “private attorneys-general” is “inappropriate and in many respects 
objectionable in its application to international trade,” the British note 
referred in particular to the “motive on the part of the plaintiff to pursue 
defendants for private gain thus excluding international considerations of a 
public nature,” and also to the double jeopardy produced by the coexistence 
of civil and criminal penalties, as two basically undesirable features of the 
system. To these were added concern over the “questionable” application of 
certain procedural rules to non-U.S. nationals engaged in international 
trade: for example, jurisdiction over defendants outside the United States, 
the acceptance of allegations in the plaintiff’s pleadings in the defendant’s 
absence, the “wide and prejudicial” discovery procedures, and the imposi- 
tion of penalties “totally out of proportion to the alleged mischief, particu- 
larly where the activities concerned were entirely legal where they oc- 
curred.” The reply continued: , 


Finally, and most important, the U.S. courts claim subject matter 
jurisdiction over activities of non-U.S. persons outside the U.S.A. to an 
extent which is quite unacceptable to the U.K. and many other nations. 
Although in recognition of international objections to the wide reach of 
anti-trust law enforcement in civil cases, the U.S. courts have begun to 
devise tests which may limit the circumstances in which the remedy may 
be available, these tests remain within these wider claims to jurisdiction 
to which Her Majesty’s Government object. 


108 US. Note at 6. 
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For all these reasons, Her Majesty's Government have reluctantly 
reached the conclusion that a limited countervailing remedy should be 
provided to persons in the U.K. who have, while engaged in interna- 
tional trade, been penalised under laws of this kind." 


. The reply also expressed the view that it would be wrong in principle to 
confer a discretion upon the Secretary of State “for the sole purpose of 
creating a private right.” 

The American objections to the availability of the remedy to non-British 
corporations, and to the unreality of the reference to activities “exclusively” 
within the forum state, were answered in Parliament. On the first point, it 
was argued that foreign businesses incorporated or carrying on business in 
Britain are subject to British laws, and therefore entitled to the protection of ' 
the British courts."!! On the second, regarding the meaning of the term 
“exclusively” in the context of the section, the Attorney-General said: 

Where there is a subordinate, or subsidiary, business ‘which is 
acting in, say, the United States, all its activities are there and nowhere 
else, we think that it would be unfair to give it the clawback protection 


under subsection (1). We are trying to distinguish what one might calla 
wholly domestic operation within the United States jurisdiction.” 


He might have added that, in interpreting the phrase, the courts would be 
most unlikely to allow a defendant to secure for himself the right to clawback 
protection simply by going outside the United States for a part of a course of 
conduct that was in reality a “domestic operation.” Nonetheless, there are 
clearly many cases where activities almost exclusively concerned with 
American markets will not be denied clawback protection. ` 

_ In the House of Commons there was considerable dissatisfaction with © 
the .clawback proposals. Some felt that further diplomatic efforts should 
have been made to solve the dispute, some that the right to “hit back” 
at American plaintiffs-would trigger off new counteractions in American _ 
courts. Others thought that the section should be strengthened by allowing 
recovery of the whole amount of damages paid when the foreign award was 
based exclusively upon conduct outside the jurisdiction of the fcreign 
country, or by allowing the recovery of monies from British subsidiaries of 
the successful foreign plaintiff. Neither of these proposals was accepted: 
the Government view seems to have been that permitting “clawing back” of 
the compensatory element of foreign awards was less easily justified as a 
matter of international law than the system proposed in the bill, and that 
recovery from associated companies offended against the principle of cor- 
porate separateness which underlies British practice on jurisdiction over 
companies." With pressure to strengthen the clawback system meeting _ 
pressure to weaken it in the interests of diplomacy, it was predictable that the 
middle way chosen by the Government would prevail. It did, and the pro-, 
visions of the bill were adopted with only minor amendments. 


0 UK Note at 4. 

11 Committee F, supra note 58, Second Sitting 74 (Dec. 6, 1979). 
12 Jd, at 71. 

13 Jd. at 66-68; 976 Part. DeB., H.C. (5th ser.) 1033 (1979). 
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The clawback system is primarily intended to neutralize foreign claims to 
excessive jurisdiction over British businesses. The exceptions in subsections 
6(2) and (3), under which “qualifying defendants” are denied the right to 
recover where they had strong links with the foreign state concerned, con- 
fine the scope of the section substantially. In essence, the right exists 

only against “extraterritorial” judgments of the foreign court. Nonetheless, 
` as the United States Government observed, section 6 “could sometimes be 
used to thwart the exercise of jurisdiction acceptable under even the most 
conservative jurisdictional theories.”!* Insofar as the section were to be so 
used, it seems impossible to deny that it would violate American sovereignty. 
.The words of the Declaration on Principles of International Law come 
to mind: 


No State may use or encourage the use of economic, political or any 
other type of measures to coerce another State in order to obtain from 
it the subordination of the exercise of its sovereign rights. . . 


Every State has an inalienable right to choose its political, economic, 
social and cultural systems, without interference in any form by another 
State.” 


But these principles cut both ways. Britain’s main aim in adopting this new 

Act was to defend its economic system against subordination to American 

law. The clawback provisions are regarded as necessary to secure that aim. - 
They may offend against principles of comity and good neighborliness, 

but it would require considerable imagination to construct an argument un- 

der which these provisions were pronounced unlawful while American 

claims to extraterritorial jurisdiction were upheld. 


VI. CoNCLUDING REMARKS 


The original British blocking statute of 1964 was based upon the protec- 
tion of Britain against infringements of its jurisdiction. However, this ap- 
proach is plagued with difficulties where jurisdiction.over at least some part 
of international trading activities is concurrent. Hence the change of ap- 
proach in the new Act. Rather than starting from the premise that inter- 
national law allocates jurisdiction between states according to certain rules, 
which must be protected against encroachment, the new Act seems to start 
from the premise that British sovereignty must include the right to protect 
and regulate British business, and to assert such jurisdiction as is necessary 
in the circumstances to achieve that end."’* This may be seen as a move away 
from attempts to confine exercises of sovereignty within controversial rules 
of jurisdiction, towards the establishment of boundaries of effective juris- 
dictional competence by the exercise of sovereignty. 

This change of approach evidences the unsuitability of the classical rules 
on jurisdiction for the regulation of international trade. These rules de- 


114 U.S. Note at 5. 

u5 Annex to UNGA Res. 2625 (XXV) 1970, reprinted in 65 AJIL 243 (1971), 9 ILM 1292 
(1970). 

116 See, e.g., 973 Paru. DeB., H.C. (5th ser.) 1541 (1979). 
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veloped alongside the concept of sovereignty and originally were closely 
allied to notions of allegiance, on the basis either of presence within the 
sovereign’s territory or of nationality. The consolidation of these rules dur- 
ing the period in which sovereignty emerged as the basic principle of inter- 
national law coincided with a period in which, to the extent that states did 
try to regulate international trade, they did so by means of mercantilist 
devices such as tariffs, bounties, and trading prohibitions which operated 
within the range of the classical rules concerning jurisdiction. The rise of 
laissez-faire policies put no greater pressure on the jurisdictional rules. 
There was little need to develop a system for the rational allocation of legis- 
lative competence to regulate international transactions until the great in- ' 
crease in governmental interference in business during the last hundred 

years, itself coupled with an increasing perception of the extent to which 

foreign private trade operations could inflict legally cognizable injury upon 

the citizens of a state. The rules of jurisdiction had by this time largely 

crystallized, and done so in a form that could not satisfactorily deal with 

problems in which elements of cause and effect and the location of actors 

and actions are very much more difficult to pin down than they are.in 

criminal incidents which are the paradigms of international law rules on - 
jurisdiction. 

There is clearly a need for a new theoretical basis for the allocation of 
competence to regulate international business transactions. It is not enough 
to announce the “principle of the exclusive competence of the State in-re- 
gard to its own territory” as the “point of departure in settling most ques- 
tions that concern international relations.” Important as residual pre- 
sumptions of law flowing from sovereignty might be in cases of doubt, 
questions of sovereignty and jurisdiction in the economic sphere need a 
starting point that gives clearer recognition to the fact of economic inter- 
dependence. Recourse to principles or rules of comity, well suited to the 
problems of private international law where competing sovereign interests 
rarely arise, is unlikely to be the answer. Comity is too uncertain in its 
origins, its content, and its method of application to be relied upon as a 
self-imposed restraint upon the jurisdictional claims of states, suitable as it 
might be as a guiding principle for the diplomatic settlement of economic 
conflicts. What is needed is a refinement of the concept of sovereignty in 
international law, so that it can accommodate both notions of the independ- 
ence of states and of the increasing interdependence of states, without 
losing its coherence as a legal principle. United Nations declarations on 
economic rights and duties of states, stressing that “every State has the 
sovereign and inalienable right to choose its economic system” without out- 
side pressure or interferencé,"!* have dealt with particular aspects of this 
problem, but it is still necessary to devise a more general theory of economic 
sovereignty capable of supporting the superstructure of rules of jurisdic- 


u Island of Palmas Case (Netherlands, United States, 1928), 2 R. Int'l Arb. Awards 829, 
838. 
` H8 See, e.g., the Charter of Economic Rights and Duties of States, GA Res. 3281 (XXIX) 
1974, reprinted in 69 AJIL 484 (1975), 14 ILM 251 (1975). Cf. Bowett, International Law and 
Economic Coercion, 16 Va. J. INT'L L. 245 (1976). 
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tion, responsibility, and so on, that is required for the regulation of inter- 
national economic relations. ` ; 

It seems probable that this particular jurisdictional dispute will be e 
on a narrower basis.'’® In shipping and antitrust matters, British and Ameri- 
can policies are similar enough for the possible resort to a compromise, 
based on parallel measures dealing with commonly accepted abuses in these , 
fields and on jurisdictional restraint coupled with procedures for consulta- 
tion and cooperation where activities concern both jurisdictions. Other 
states share the British concern about American regulatory practices. ° 
The prevalence of this concern, and the international nature of the tradés 
chiefly involved, suggests that some such functional compromise might be 
reached within a body such as the OECD. However, necessary as a solution 
to the instant dispute is, others are bound to arise in the future. It is to be 
hoped that this extraordinary piece of British legislation may stimulate a re- 
consideration of the basic principles of sovereignty and jurisdiction in inter- 
national law. 


™8 The continuation of the dispute is having serious repercussions. Negotiations concern- 
ing the draft Anglo-American Civil Judgments Convention have been abandoned by the ` 
British Government, partly because of difficulties over the recognition and enforcement of 
awards of very high damages in personal injury and product liability cases and partly, it is 
believed, because of similar difficulties concerning awards in antitrust cases involving claims to 
excessive jurisdiction. Cessation of negotiations was reported in a Parliamentary Answer on 
June 26, 1980, 987 Part. Des., H.C. (5th ser.) 267 (1980). 

20 Other CSG states are reexamining their legislative defenses against American claims to 
extraterritorial jurisdiction and might follow the British lead in introducing provisions pro- 
hibiting enforcement of antitrust awards and introducing a clawback system, cf. 973 PARL. 
Des., H.C. (5th ser.) 1583 (1979). Were other states to adopt clawback provisions, section 7 
of the 1980 Act would allow for the reciprocal enforcement of clawback judgments. 

For the recently enacted French law on the communication of documents and information 
to foreign natural or legal persons, see p. 382 infra. 


THE ACT OF STATE DOCTRINE OF THE UNITED 
- KINGDOM: AN ANALYSIS, WITH COMPARISONS 
- TO UNITED STATES PRACTICE 


By Michael Singer* 


INTRODUCTION 


Until quite recently the doctrine of act of state had long occupied a quiet 
backwater of English jurisprudence. Some cases of the last few years, how- 
ever, have indicated that this doctrine may assume considerable importance 
in the future. In this respect the English experience is similar to that of the 
United States, where act of state cases were relatively rare and received little 
attention for many years before Sabbatino.' This coincidence should cause 
little surprise for, as the cases in both nations make clear, there are common 
underlying causes. Act of state doctrine developed in an era when govern- 
ments corifined themselves to a narrow range of activities. Nowadays, how- 
ever, the doctrine is being strained to cope with the activities of states whose 
governments own and develop natural resources, and engage in inter- 
national trade, while maintaining an approach to property and contrac- 
tual rights vastly different from that of the United Kingdom and the United 
States. - a 

In general, the main areas of tension between old doctrine and present 
reality have been different in the United Kingdom from those in the United 
States. United States corporations have over the years invested in the 
development of the resources of other countries to such an extent that in 
several cases those countries have come to regard themselves as essentially 
controlled by the United States; so it is not surprising that a good number of 
the act of state cases now reaching its courts concern expropriation. In 
addition, the United States has antitrust laws with considerable extraterri- 
torial reach, but trades with states whose policies mandate a noncompeti- 
tive economy; an organization in such a state may plead an act of state 
defense to a claim for damages under the U.S. antitrust acts. 

In the United Kingdom, on the other hand, act of state claims arise mainly 
in the setting of contractual disputes. For generations the United Kingdom 
has been a world center for contractual activity. Many commodities are 

- traded through London without ever physically reaching the United King- 
dom. The sources of these commodities, however, include states whose 
policies mandate subjugation of contractual rights to the government’s view 


* M.A. (Cantab.), Ph.D. (London), J.D. (Stanford). 

The writer wishes to express his particular gratitude to Professor John Barton of Stanford 
Law School for his unstinting encouragement and guidance during the preparation of this - 
paper, and to Professor Rosalyn Higgins of the University of Kent at Canterbury for her 
stimulating criticism of an earlier version of the paper. 

1 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964). 
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of the public good; thus, a complaint of nondelivery against ari organization 
from such a state may be met by an act of state defense. While there are 
occasional expropriation cases in the United Kingdom, as well as tort actions 
involving issues similar to those in the United States antitrust cases, and 
while contract cases do reach the United States courts, the dichotomy be- 
tween types of act of state cases in the two nations is still considerable, and 
must be taken into account in any comparative analysis. 

Our purpose in this paper is to chart the development of the various 
conceptual bases of the English act of state doctrine, and to consider likely 
future trends and their desirability. Comparisons with the United States will 
be frequent. It is often not immediately clear whether a particular act of 
state concept should be properly regarded as a principle of international 
law, a requirement of public policy, or a consequence of separation of 
powers. In such inquiries insight may be gained by relating different ap- 
proaches to act of state doctrine in the two jurisdictions to differences in 
public policy views or in separation of powers principles. 

In our conclusions we argue that present-day commercial needs require 
some revision of English practice. Our suggested model derives from recent 
jurisprudential developments in the United States. In particular, we 
propose harmonization of the act of state and sovereign immunity doctrines 
in a fashion that balances the commercial and sovereign interests of the state, 
and that is arguably inconsistent with the approach taken by recent 
sovereign immunity legislation. 


I. HISTORY AND DEVELOPMENT OF THE ACT OF STATE DOCTRINE 


Lord Denning? has claimed that the act of state doctrine originated in the 
case of Duke of Brunswick v. King of Hanover.’ Plaintiff in that case was actually 
not the then Duke of Brunswick but the former Duke, who had been de- 
posed and now lived in England. Succession to the Duchy was assumed by 
the King of Hanover, defendant in the case, brother to the former Duke, 
and additionally an English peer. Giving judgment for the new Duke in an 
action by the former Duke for an accounting of certain funds seized in 
Brunswick, the court said “that a foreign sovereign . . . cannot be 
made responsible [in England] for an act done in his sovereign character 
in his own country; . . . the courts of this country cannot sit in judgment 
upon an act of a sovereign . . . done in the exercise of his authority 

_ vested in him as sovereign.”* 

If the English act of state doctrine had indeed originated in Duke of 
Brunswick, its jurisprudential sources would be somewhat obscure, for in all 
the speeches in the House of Lords in that case, not a single precedent or 
source of authority was cited. Lord Langdale M.R. in the Chancery Court 
below’ had granted the King of Hanover’s demurrer on the basis of his per- 
sonal immunity from suit. Some argument was needed on this point because 


? Occidental Petroleum Corp. v. Buttes Gas & Oil Co., [1975] 1 Q.B. 557, 572D. 
? (1848) 2 H.L. Cas. 1. *Id, at 17, per Lord Cottenham. 
5 (1844) Ch. 6 Beav. 1. 
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of doubts whether sovereign immunity could be claimed by a British subject. 
In the House of Lords, the basis for the decision was also mainly sovereign 
immunity.® | 

In addition, Lord Langdale had stated: “I should, if it were necessary for 
me to decide the question, be disposed to think that [defendant’s action was] 
connected with political and State transactions, and is itself, what in common 
parlance is said to be . . . an act of State.”” In the House of Lords only 
Lord Campbell pursued this line of argument, and based it firmly upon the 
principle that “[t]he Court of Chancery must be kept within its jurisdiction.”* - 

Thus, far from originating in Duke of Brunswick, the act of state dcctrine 
is most directly referred to in that case by the House of Lords as an estab- 
lished part of the principles governing the jurisdiction of the courts. Yet 
Lord Denning’s claim is meaningful in its context, for Duke of Brunswick 
was one of the earlier cases in which the validity of the acts of a foreign 
sovereign was questioned in an English court. It is in this connection that the 
term “act of state” is generally employed in the United States, and Lord 
Denning was, it seems, referring to the origin of this aspect of the doctrine, 
in response to a plea that it should be adopted into the law.of the United 
Kingdom. Indeed, he distinguished “three separate doctrines” of act of 
state.® One of these doctrines is sovereign immunity; Duke of Brunswick typi- 
fies the traditional doctrine, and the modern approach will be discussed in 
section II. The second is the U.S.-style doctrine of respect for foreign 
governmental acts. And the third is the doctrine allowing, under certain 
circumstances, as a defense to a tort action that defendant “acted under the 
_ orders of the British Government or a foreign government.”” 

Lord Denning’s second and third doctrines will serve as the starting point 
for our analysis, although, with respect, we do not feel that his categoriza- 
tion corresponds precisely to the separate doctrinal strands that over several 
centuries have interwoven to form the modern English act of state doc- 
trine. In particular, the reference to foreign governments under his third 
doctrine should instead be dealt with under the other two, as we shall later 
endeavor to justify. The third doctrine would then focus on the most 
venerable of the principles underpinning the English act of state doctrine, 
that of the royal prerogative. 


Acts of the Crown 


We have chosen to begin with the third of our doctrines because it is most 
readily separated from the entanglement. Indeed, we shall present the thesis 
that this doctrinal strand is irrelevant to the important act of state consid- 


€ Defendant's dual status required that the focus be on acts of a sovereign character rather 
than of a private character. See text at note 4 supra. 

7 (1844) Ch. 6 Beav. at 60. 8 (1848) 2 H.L. Cas. at 27. 

$[1975] 1 Q.B. at 573B. The process of distinction has since developed apace; one writer 
has declared the existence of no less than seven “different kinds of act of state.” Allott, The 
Courts and the Executive: Four House of Lords Decisions, [1977] CamsripGE L.J. 255, 270. 

1° [1975] 1 Q.B. at 573G. 
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erations of the present day, and that its future role in this area will 
be negligible. 

Traditionally, it must be admitted, the prerogative has been regarded as 
central to act of state doctrine. Indeed, it is common parlance to speak of 

“act of state in the English sense” —meaning the royal prerogative. In the 
first edition of Halsbury’s Laws of England," act of state is dealt with under 
the heading “Public Authorities and Public Officers,” and is defined as “the 
exercise of the existing residuum of the prerogative.” And S. A. de Smith 
regards it as “not clear how far the royal prerogative in foreign affairs and 
the concept of an ‘act of State’ are coterminous.”” 

The special nature of the prerogative in foreign, as opposed to domestic, 
affairs derives from the constitutional struggles of the 17th century. In the 
renowned case of Entick v. Carrington," the Earl of Halifax, a Secretary of 
State, acting in the King’s name, had authorized a search of plaintiff’s house 
for documents containing “gross and scandalous reflections and invectives 
upon his majesty’s government.”* In giving judgment for plaintiff in an ac- 
tion for trespass against the persons who conducted the search, Lord Cam- 
den, the Lord Chancellor, made it abundantly clear that such a power to 
search must derive from the common law or from statute;!* royal authority 
could not oust the jurisdiction of the courts, regardless of the conceded ` 
necessity of suppressing libels.’* Lord Camden expressed his reasoning in 
terms redolent of the philosophy of John Locke: “The great end, for which 
men entered into society, was to secure their property. That right is pre- 
served sacred and incommunicable in all instances, where it has not been 
taken away or abridged by some public law for the good of the whole.””” 

But foreigners, living in foreign countries, had in no way entered into 
the society in which this constitutional turmoil was;taking place; why then 
should they gain the protection of Entich v. Carrington? And indeed, in Buron 
v. Denman”! it became clear that they had not. Defendant, a commander in 
the English Navy, had set fire to plaintiff’s “barracoons” (barracks for 


1 23 Hatsspury’s Laws OF ENGLAND 304 (Butterworth ed. 1912). Later editions have adopted 
varying classifications and analyses. 

12S. A. DE SMITH, CONSTITUTIONAL AND ADMINISTRATIVE Law 121 (1971). 

13 (1765) 19 State Trials 1029. f 14 Id. at 1031. 

15 Compare the refusal of the U.S. Supreme Court to tolerate presidential seizure, without 
congressional authority, of domestic steel mills when a strike threatened the supply of war 
materials during the Korean War. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 
(1952). 

18 (1765) 19 State Trials at 1066. The courts’ jealous sensitivity to attempted encroachment 
on the rights of subjects under the banner of the prerogative has by no means abated. Re- 
sponding to a claim by the BBC that it had been established as an instrumentality whereby 
the Crown exercised its supposed “prerogative right to a monopoly” of wireless telegraphy, 
and hence was not liable to income tax, Lord Diplock stated: “it is 350 years and a civil war too 
late for the Queen’s courts to broaden the prerogative. The limits within which the executive 
government may impose obligations or restraints upon citizens of the United Kingdom with- 
out any statutory authority are now well settled and incapable of extension.” British Broad- 
casting Corporation v. Johns, [1965] 1 Ch. 32, 97E. 

17 (1765) 19 State Trials at 1066. 38 (1848) 2 Ex. 167. 
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housing slaves) in the process of releasing two British subjects held as 
slaves in West Africa by plaintiff. The Crown later “adopted and ratified 
the act of the defendant.” The court found that slavery at the time was 
neither piratical under international law nor contrary to the law of Spain, 
plaintiff’s country of allegiance. Consequently, plaintiff “had a property in 
his slaves, and might maintain trespass for their seizure.” But the Crown’s 
ratification, which was found to render defendant’s action an act of state, was 
fatal to plaintiff's case. . , 

As our above discussion suggests, there are grounds for not applying the 
full vigor of Entick v. Carrington to the Buron facts: the nationality of the 
plaintiff; the place where the event: occurred, abroad rather than in 
England; the arena of Crown activities, foreign rather than domestic affairs. 
It is remarkable, however, that Buron contains no hint that Entick v. Carring- 
ton even existed and needed to be distinguished. In Buron the sole question 
was whether an act of state had occurred; once this was affirmatively de- 


termined, the case was over. The court did not consider whether the Crown ` 


had the right to undertake that particular act of state. But in Entick v. 
Carrington the court had asserted its authority to determine the limits of the 
prerogative, and it would be reasonable to expect such an inquiry in all 
subsequent prerogative cases. Since Buron undertakes no inquiry into the 
limits of the Crown power employed in firing the barracoons, we may 
wonder whether that power was, after-all, an exercise of the prerogative. 
To assert otherwise runs counter to the authority of Halsbury (first edition) 
and de Smith, but there is nevertheless some precedent for the view that 
Buron and Entick v. Carrington involve distinct Crown powers. The question 
arose tangentially in Nissan v. Attorney General,” where plaintiff, appealing 
on a point of law from a preliminary hearing, sought and obtained a ruling 


that he might proceed with his claim against the Crown for compensation . 


for the taking and using of his hotel in Cyprus by British troops. All events 
had occurred after passage of the Cyprus Act, 1960, which ended British 
sovereignty over Cyprus. But, distinguishing Buron, plaintiff in Nissan was a 
British subject. Lord Reid was the only member of the House of Lords to 
consider that the protection of Entick v. Carrington: should extend to British 
subjects outside the realm.” The other members of the House of Lords 
felt that the “free hand in the conduct of foreign relations” granted to the 
Crown by the subject might be taken as “assent to consequent executive ac- 
tion” for the purpose of appraising damages;” but since they held that the 


19 This might go to the procedural right to bring an action against the English Crown in 
the English courts, as well as to the substantive right to be free from the exercise of discre- 
tionary Crown authority. See, e.g., Johnstone v. Pedlar, [1921] 2 A.C. 262. 

7011970] A.C. 179. 

21 Jd. at 207. Compare the decision of the United States District Court for the District of 
Columbia in Berlin Democratic Club v. Rumsfeld (410 F.Supp. 144 (1976)), holding that the 
U.S, Constitution prohibited wiretapping without a judicial warrant by the U.S. Army of U.S. 
citizens in Germany. Note also, and compare with note 19 supra, the court’s holding that an 
Austrian citizen, also a victim of the wiretap in Germany, lacked standing to sue in federal 
court. 

22? [1970] A.C. at 235, per Lord Wilberforce. 
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act in question was not in fact an act of state, the degree to which Entick 
v. Carrington applies to British subjects abroad was not decided in Nissan. 

The plaintiff in Nissan had sought to bring his‘case within the holding of 
Burmah Oil Co. v. Lord Advocate.” In Burmah Oil, British troops had destroyed 
plaintiff's property in Burma during the Second World War to prevent its 
falling into the hands of the advancing Japanese forces. There was no statute 
to authorize this action, and Burma was within the sovereignty of the 
Crown, so plainly an Entick v. Carrington analysis was called for. The House 
of Lords held by a narrow majority that the prerogative entitled the Crown 
only to “take and pay,” not to take without payment, under the circum- 
stances of the case.” In Nissan, however, the Crown argued: | 


Even if the occupation was an exercise of the royal prerogative, no 
‘claim can be sustained, since it was an act of state done in performance 
of a treaty between the sovereign and the Republic of Cyprus. 
[W]hen the act is done outside the realm the Crown is entitled to plead 
act of state, irrespective of the nationality of the victim. An action done 
outside the jurisdiction by the Crown in exercise of the royal preroga- 
tive can give no rise to a claim. The plea of act of state does not make an 


unlawful act lawful: it prevents the courts from having cognisance 
of it.” 


But what precisely is it that “prevents the courts from having cognisance” 
of such acts? After Entick v. Carrington, it certainly cannot be the exercise of 
the prerogative. If we disentangle the semantics of the Crown’s argu- 
ment, the claim appears to be that the action of the British forces in Nissan 
constituted two things at once: first, an exercise of the prerogative; second, 
an act of state. What the Crown meant here by act of state will emerge 
from our discussion. 

The Lords, however, although the dicta are less than clear, preferred to 
regard prerogative and act of state as mutually exclusive exercises of 
sovereign power, somewhat along the lines taken in Keir and Lawson’s Cases - 
in Constitutional Law:*" 


It is customary to describe the acts of the Crown in. foreign affairs 
not as Prerogative acts but as acts of State. . . . The distinction is not 
altogether easy to defend, for there seems little doubt that all acts done 
by the discretionary authority of the Crown, other than those author- 
ized by statute, are of the same legal nature, whether they are per- 
formed within or outside the realm. As, however, the term act of State 
is in modern law reserved to describe an act done by the Crown to a 
foreign State or a foreigner outside the allegiance, the two terms seem 
now to be mutually exclusive. 


23 The criteria are discussed below; see text at note 62 infra. 

24 [1965] A.C. 75. Burmah Oil is a UK corporation. 

25 If the Crown takes without payment, is the failure to pay cr the taking itself the unlaw- 
ful act? This question will occupy us further in section III. 

6 [1970] A.C. at 188D-E. 

27D. Kerr & H. Lawson, Cases IN CONSTITUTIONAL Law 155 (5th ed. 1967). The dis- 
cussion of acts of state in the sixth edition at 144-53 (1979) displays some uncertainty as to how 
Nissan should be incorporated into the doctrinal framework. 
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This seems plain enough, albeit curious: we have two names for the exercise 
of much the same power, according to where or against whom the power is 
exercised: But now the authors continue: “Whereas in respect of acts done 
within the realm the courts are not obliged to abandon jurisdiction at the 
mention of Prerogative . . . they cannot enquire into the validity of an act 
of State.” The courts cannot inquire? Once again, how is this to be recon- 
ciled with Entick v. Carrington? The authors proceed to give us a hint: 
“Doubtless the Crown is bound to act in accordance with the dictates of in- 
ternational law, but the obligation can be enforced only by diplomatic 
means.” 

They refer for support to Secretary of State for India v. Kamachee Boye 
Sahaba,” where the Privy Council stated: “The transactions of independent 
States between each other are governed by other laws than those which 
Municipal Courts administer; such Courts have neither the means of de- 
ciding what is right, nor the power of enforcing any decision which they may 
make.” This articulates an important principle underlying act of state doc- 
trine: we shall call it the international relations principle.” Postponing closer 
examination of this principle, we merely remark for the moment that, as the 
above quotation indicates, it is closely related to Lord Denning’s second doc- 
trine, and purports to rest on generalized notions about the competence of 
judicial institutions, as well as on doubts about their powers. As such it will, as 
we shall see, retain its vitality when foreign governmental acts affecting 
British subjects are at issue. 

The prerogative, however, is quite irrelevant to the task of an English- 
court considering the propriety of foreign governmental acts. There is, after 
all, no reason why an English court should trouble itself over other countries’ 
separation of powers doctrines.” Acts of state can be performed by 
legislatures just as by executives.” Thus, our chief purpose in identifying the 
role of the prerogative in acts of state performed by the British Government 
is to ensure that prerogative-based effects will be excluded as we now turn to 
acts of state performed by foreign governments. 


Foreign Governmental Acts 


Lord Denning’s second doctrine is of particular interest in the context of a 
comparative study of United Kingdom and United States jurisprudence. 
Our discussion will indicate that the force of the international relations 
principle has waned to the point where it rarely prompts English courts to 
consider themselves incompetent to accept jurisdiction of a case and to rule 
on its merits. 

As above, we begin with a citation to the first edition of Halsbury’s Laws of 
England: 


28 (1859) 13 Moo. P.C. 22, 75. ` 

28 We discuss below the extent to which this doctrinal principle is explicitly recognized as 
such by the courts, rather than being merely an abstraction created by the present writer. 

3 But see Mann, The Sacrosanctity of the Foreign Act of State, 59 L.Q. Rev. 42 (1943). 

31 This was conceded in 1° Congreso del Partido, discussed in section IV below. 
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ork Foreign Governments — 


The official, acts of every state or potentate whose independence 
has been recognised by the Crown, and of their authorised agents, are 
acts of State. No action can be brought in respect of such acts, even 
where the agent is a British subject, and where, in carrying out the act of 
State, he is committing an offence against English law. . . . These 

_matters, it is submitted, belong in strictness to private or public 
international law, and depend upon considerations different from acts 
of State in the point of view of municipal law.* 


Halsbury’s mention of public international law is a reference to what we 
have described above as the international relations principle. It appears in 
English law as early as Blad v. Bamfield. %3 Peter Blad, a Dane, was arrested in 
England for trespass and trover, arising from his seizure of defendants’ 
goods in Iceland. Blad proceeded to seek from the Court of Chancery a 
perpetual injunction restraining the actions against him, on the grounds that 
his seizure of the goods was justified by the terms of “letters patent from 
the King of Denmark for the sole trade of Iceland.”** Defendants, however, 
claimed 


that they had a most undoubted right of trade in Iceland, and by the 
articles of peace with Denmark, were to use their commerce with the 
subjects of Denmark without molestation; that if the King of Denmark 
had granted any patents of privilege contrary to the freedom of trade, 
they were illegal, and a breach of the treaty in question.*® 


Lord Nottingham granted the perpetual injunction. Two major reasons - 
emerge. First, 


the very manner of the defence offered by the Defendants hafs] made 
it directly a case of state; for they insist upon the articles of peace to - 
justify their commerce, which is of vast consequence to the public; for 
every misinterpretation of an article may be the unhappy occasion 
of a war. = 


Second, 


to send it to a trial at law, where either the Court must pretend to 
judge of the validity of the king’s letters patent in Denmark, or of the ex- 
position and meaning of the articles of peace; or that a common 
Jury should try whether the English have a right to trade in Iceland, 
is monstrous and absurd.*” 


Thus, first the court will decline jurisdiction in this area because decision- 
making power belongs exclusively to the executive. Second, the court is 
anyway incapable of judging the merits of such a case. We shall see that 
although both of these principles survive to the present day, they have be- 
come much weaker. An act of a government, British or foreign, is not ac- 
cepted as being an act of state (in what we have called the international re- 


32 HALSBURY’S Laws or ENGLAND, supra note 11, at 310-11 (references omitted). 
33 (1674) 3 Swans. 604. 34 Id, at 607. 

35 Id. at 605. ; 36 Jd. at 606. 

37 Fd. at 607. 
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lations sense) merely because that government says it is; the terminology, 
and consequently the ensuing deference, are reserved for governmental acts 
ofa particular character, undertaken for particular kinds of reasons. But be- 
fore attempting to characterize the acts that the English courts are willing 
to denominate acts of state, we observe that the criteria involve govern- 
mental motives and purposes. Motives that an English court finds unaccept- 
able, as we shall see in section III, may lead to denial of act of state status. 

The focus of inquiry in the United States is somewhat different, for there 
the courts have developed the “sitting in judgment” notion of Duke of 
Brunswick in a curious fashion. The phraseology was borrowed (without 
acknowledgment) by the U.S. Supreme Court in Underhill v. Hernandez” 
as a disavowal of any claim to pass upon the validity of the acts of a foreign 
sovereign. The courts of the United States have not stopped at this point, 
but have progressed from refusing to enter judgments denying validity to 
foreign governmental acts to refusing even to acknowledge that such 
foreign acts may be offensive in character.” If the former is a doctrine of 
respect, the latter might well be regarded as one of embarrassment. One 
would search far to find support in international law for the proposition 
that the courts of one country ought not to describe in apt terms the acts of 
the government of another country. Indeed, the United States courts derive 
authority for their position not from international law, but from the separa- 
tion of powers mandated by the United States Constitution, the judicial 
fear being that the Executive may be “embarrassed” in the conduct of its 
foreign policy.” 

In the English courts, however, the doctrine of embarrassment has gained 
no substantial ground. In the light of English constitutional history since the 
time of the Stuarts, this is perhaps hardly surprising.“ In the influential 
case of In re Claim by Helbert Wagg & Co., Upjohn J., giving judgment as 
final court of appeal under the Distribution of German Enemy Property 
Act, 1949, considered whether measures taken under the Moratorium Law 
enacted by Germany in 1933 should be honored by the court. 


In my judgment these courts must recognize the right of every foreign 
State to protect its economy. That, however, is subject to the 
qualifications that this court is entitled to be satisfied that the foreign 
law is . . . a law passed with the genuine intention of protecting its 
economy . . . and is nota law passed ostensibly with that object, but in 
reality with some object not in accordance with the usage of nations. 
The title and expressed purpose of such legislation are not conclusive 


upon the point. . [T]his court is entitled to enquire what manner 
of legislation it really was, and for that purpose to see what was done 
under it.? 


38 168 U.S. 250, 252 (1887). 

33 Hunt v. Mobil Oil Corp., 550 F.2d 68 (2d Cir. 1977), cert. denied, 434 = S. 984 (1977). 

40 Ibid. 

4! Sir Wilfrid Greene M.R. stated: “I do not myself find the fear of the embarrassment of 
the executive a very attractive basis upon which to build a rule of English law.” Kawasaki 
Kisen Kabushiki Kaisba of Kobe v. Bantham Steamship Co., [1939] 2 K.B. 544, 552. 

“ In re Claim by Helbert Wagg & Co., [1956] 1 Ch. 323, 351-52. 
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A recent case® involved a decree of the Polish Government rendering 
illegal further performance by the Polish state organization Rolimpex of a 
contract for the supply of sugar to the English corporation Czarnikow 
Ltd. Although the case turned’ on how closely Rolimpex was connected 
with the Polish Government,* their Lordships expressed views on the 
relevance of the motives of the Polish Government in passing the decree. 
These views varied, but no member of the House of Lords doubted the 
propriety of hearing evidence on the question of the motives of a foreign 
government. Lord Wilberforce, in a speech agreed with by Lords Fraser and 
Keith, was conscious that such inquiries “would involve English courts in 
difficult and delicate questions as to the motivation of a foreign State,” but 
allowed that such motivation might be established by “clear evidence and 
definite findings.” Viscount Dilhorne and Lord Salmon in separate 
speeches also referred to the motives of the Polish Government, as estab- 
lished by the findings. Thus, disregarding for the present the court’s views 
‘as to what should follow from them, there is no suggestion that it might be 
improper to make such findings. 

- The Court of Appeal faced the embarrassment doctrine squarely in the 
Buttes case. Allegedly, Buttes Gas and Oil Co. had conspired with the ruler 
of the Persian Gulf state of Sharjah to procure acts of the Governments of 
Sharjah, the United Kingdom, and other states, and thus had deprived 
Occidental Petroleum Corporation of a concession. These allegations had 
been made in London by the chairman of Occidental; they formed the 
basis of a defense and counterclaim in an action by Buttes for libel. In an 
appeal and cross-appeal from an order that the defense was admissible but 
that the counterclaim should be struck from the pleadings, counsel for 
Buttes argued that it was improper to “inquire into the political motives or 
policy reasons for such acts of state.” Counsel for Occidental responded 
that the authorities “do not forbid proving what in fact exists.”* 

Occidental succeeded on this point. Lord Denning rested on the grounds 
that defendants in a libel action ought not, for fear of serious injustice, be 
barred by the doctrine of act of state from pleading the justification of truth. -- 
He then continued: “Once it is decided to admit the plea of justification, 
what about the particulars for conspiracy? Seeing that all the facts will have 
to be investigated on the plea of justification, I can see no ground for 
shutting them out on the conspiracy issue.”*® Roskill L.J. reached a similar 
conclusion, on the basis of doctrine less original but perhaps more amply 
supported by authority. “It is not easy for one party to procure the striking 
out of an opponent’s pleading where the paragraphs complained of so 


43 Czarnikow v. Rolimpex, [1978] 3 W.L.R. 274. 

44 A consideration that will occupy us further in section IV. 

4$ [1978] 3 W.L.R. at 279. 

46 [1975] 1 Q.B. 557. The House of Lords refused leave to appeal in this case. 

47 Td, at 564D. In an earlier action for conspiracy, the U.S. courts accepted such an argu- 
ment. Occidental Petroleum Corp. v. Buttes Gas & Oil Co., 331 F.Supp. 92 (C.D. Cal. 1971), 
aff'd per curiam, 461 F.2d 1261 (9th Cir. 1972), cert. denied, 409 U.S. 950 (1972). 

48 [1975] 1 Q.B. at 567C. 3 Id. at 574F. 
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obviously raise difficult and controversial matters of law.”® In support of 
` this position Roskill L.J. cited speeches from Nissan, in which the clearest 
support came from Lord Pearson: “I think that the question whether some 
governmental act was an act of state depends upon the nature of the act and- 
(sometimes at any rate) upon the intention with which it was done, and the 
intention is to be inferred from words and conduct and surrounding circum- 
stances.”* 

A somewhat bizarre aberration occurred recently in The Uganda Company 
(Holdings) Ltd. v. Government of Uganda,” where Donaldson J. stated: 


[T]he litigation would involve the Court in expressing an opinion 
on the meaning and effect—and perhaps the propriety ——of Ugandan 
legislation in a suit to which the Government of that State would be a 
party. I do not think that even the most enthusiastic supporter of the 
restrictive doctrine of sovereign immunity would hold that it extends 
this far. 


The rather surprising last sentence would seem to diverge somewhat from 
the trend of English jurisprudence. 

Professor R. Y. Jennings has suggested® that procedural differences be- 
tween the legal systems of the United Kingdom and the United States may 
have contributed to the development of disparate attitudes towards striking 
out a claim on act of state grounds. In the United States the pleading is 
wholly written and any “embarrassment” caused by references to a foreign 
power is immediately and abundantly clear. In the United Kingdom, how- 
ever, much of the submission is oral. Furthermore, the first hearing will 
normally be before arbitrators® or a judge sitting without a jury.*® There is 
thus a judicial temptation to hear everything that might feasibly be relevant 
to a decision, and decide later what part, if any, is to be struck. Indeed, | 
Roskill L.J., offering “advance sympathy” to the trial judge on the Buttes 
counterclaim, stated: 


But if in the event of objections to evidence arising (since he will 
obviously be trying the case without a jury) he thought it right to receive 


5 7d, at 578A. 34 

5111970] A.C. at 238A. It is to be noted that here a case involving inquiry into the motives 
of the British Government was cited in support of the propriety of such an inquiry with re~ 
spect to a foreign government. There is no suggestion that there should be greater reluc- 
tance to inquire in one case or the other. In Nissan Lord Reid alone felt that political con- 
siderations precluded judicial inquiry into the motives of the Crown. Id. at 212F-213A. 

52 [1979] 1 Lloyd’s List L.R. 481, 487-88. Plaintiffs eventually dropped their case before 
appeal. See Higgins, The Death Throes of Absolute Immunity: The Government of Uganda Before the 
_ English Courts, 73 AJIL 465, 470 (1979). 

53 The cause of action in Uganda. Holdings arose before passage of the State Immunity Act, 
1978. However, Lord Denning had already suggested incorporation of the restrictive 
theory of sovereign immunity in the Trendtex case ({1977] 1 All E.R. 881), and the court 
here was arguing under that hypothesis. The 1978 Act, together with its U.S. counterpart, 
will be discussed in section II. 

54 Private communication. 55 As in Rolimpex. 

56 See “Notes,” in 25 Hatspury’s STATUTES OF ENGLAND at 749 (3d ed. 1970). 
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such evidence de bene esse to such extent as he ren fit, for myself I 
do not think he could be criticized for so doing. . . 7 


In section II, dealing with sovereign immunity, we shall discuss some recent 
indications that the embarrassment doctrine may be aca in the 
United States. 

Governmental motives are integral to the definition of an act of state in 
the international relations sense. Perhaps the most frequently quoted 
characterization is that of Fletcher Moulton L.J. in Salaman v. Secretary of 
State for India:*® 


An act of State is essentially an exercise of sovereign power, and hence 
cannot be challenged, controlled, or interfered with by municipal - 
Courts. Its sanction is not that of law, but that of sovereign power. 

[I]t is a catastrophic change, constituting a new departure. Municipal 
law has nothing to do with the act of change by which this new de- 
parture is effected. Its duty is simply to accept the new departure. 


This definition plainly was not intended to encompass the day-to-day acts 
of routine government. Indeed, “[mlJost of the decided cases are concerned 
with acts of annexation, or transfer of territory.” S. A. de Smith puts 
matters bluntly: 


Many of the decisions on act of State have an archaic flavour. Only 
one such case [Nissan] has come before an English court in the last 
twenty years; most of the authorities are concerned with the annexation 
of territory in India and Southern Africa in the heyday of imperial 
expansion, when judges often seemed to be as executive-minded as 
the executive.® 


The House of Lords demonstrated in Nissan that the range of application of © 
the international relations act of state doctrine was not to be unduly 
broadened: 


Any ordinary governmental act is cognisable by an ordinary court of 
law (municipal not international). An act of state is something 
not cognisable by the court: if a claim is made in respect of it, the 
court will have to ascertain the facts but if it then appears that the act 
complained of was an act of state the court must refuse to adjudicate 
upon the claim. . . . This is a very unusual situation and strong evi- 
dence is required to prove that it exists in a particular case.® 


In Nissan plaintiff’s hotel had been seized for use as British command 
headquarters. The context would seem to make this an archetypal act of state 
case, but the House of Lords drew an important distinction: 


[T]he question arises whether the Crown are intending by this plea of 
act of state to say that they decided as a matter of state action to take 
possession of the plaintiff's property and to deprive him of it and 


57 [1975] 1 Q.B. at 581D. 58 [1906] 1 K.B. 513, 639-40. 
59 Nissan, [1970] A.C. at 231G, per Lord Wilberforce. 

8° S, A. DE SMITH, supra note 12, at 137-38. 

6 [1970] A.C. at 237F-H, per Lord Pearson. 
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decided as a matter of state policy to do so without paying any com- 
t 62 


pensation. I would hope not. 
Nissan was an appeal on a point of law from a preliminary hearing, and it 
remained open to the Crown to establish as a matter of fact that the failure 
to pay compensation sprang from policy considerations. Plainly, this would 
have been difficult. 

Nissan involved an alleged act of state by the British Crown. But as we 
have seen, the arguments of justiciability and judicial competence apply with 
equal force to the acts of foreign governments. Among the governmental 
actions at issue in Buttes was a decree by the ruler of Sharjah extending his 
territorial waters—a classical act of state.® Lord Denning stated: “None of 
the claims in this action or counterclaim seeks to challenge the validity of 
any foreign legislation or decrees. Even the validity of the decrees of the 
ruler of Sharjah is not in question. All that is sought is compensation for 
the consequences of them.”® Nissan and Buttes are a far cry from Salaman. 
Indeed, Nissan is virtually indistinguishable by result from Burmah Oil. 
Plainly, the courts are not inclined to extend the range of acts for whose 
consequences no remedy can be obtained. 


Though the conception of an act of state as illustrated in Buron v. Den- 
man. has been so recognised that it cannot now be overthrown I would 
hope that occasions for dependence on it as a defence will become in- 
creasingly rare. I am referring to times of peace and to times not 
affected by sudden emergencies.® 


Perhaps the most important question concerning the surviving remnant 
of the international relations act of state is whether it is to incorporate 
acts undertaken in pursuit of economic hostilities by one nation against an- 
other. Such acts might include, for example, canceling one’s nationals’ 
debts to another nation because that nation now has a new, disliked govern- 
ment. If such acts are to be considered in a sphere outside the cognizance 
of municipal courts, then it would make no difference whatsoever if they 
were in conflict with international law.® This self-imposed limitation, of 


® Id. at 218D, per Lord Morris of Borth-y-Gest (emphasis added). 

6 Even counsel admitted: “The conspiracy charge does not involve the court in deciding 
whether the decree of the ruler of Sharjah or the acts of Her Majesty’s government in the 
area are valid or invalid: it is accepted that such an inquiry would be contrary to international 
law.” [1975] 1 Q.B. at 563D. We feel, however, that it may be premature to elevate the prin- 
` ciple of nonjusticiability of international disputes in municipal courts to the status of a rule of 
international law. The furor following People v. McLeod (1 Hill 377 (N.Y. 1841)), in which an 
attack by Canadian forces on Fenian forces in U.S. waters had led to a murder charge against 
one of the Canadians, indicates that disparate views may be held on such matters. The affair is 
discussed in W. H. Moore, Acr oF STATE IN EnGuisH Law 126-31 (1906). See also the 
opinion of Learned Hand in The Florence H (248 Fed. 1012, 1017 (S.D.N.Y. 1918)), suggesting 
that courts should be oblivious to such international considerations, leaving the Executive to 
make any subsequent adjustment it wishes by diplomatic action. 

*[1975] 1 Q.B. at 573F. A fine distinction, whose ramifications will occupy us in section IH. 

55 Nissan, [1970] A.C. at 220B, per Lord Morris of Borth-y-Gest. 

8° Compare Wade, Act of State in English Law: Its Relations with International Law, 15 BRIT. 
Y.B. INT'L L. 98, 104 (1934). 
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course, was the basis of the decision in Sabbatine. It would seem reason- 
able to assert, however, that the growth of international law, and the in- 
crease in its application in municipal courts,*” undermines the basic premise 
that such matters are nonjusticiable, except, as perhaps in the case of the 
United States, as demanded by the constitutions of individual nations. The 
approach of Nissan and Buttes indicates that the English courts are tending 
towards this latter view. 

Thus, we submit that little remains of the international relations act of 
state doctrine. It may be, however, that its spirit survives in the form (albeit 
itself now vitiated) of Lord Denning’s first doctrine, that of sovereign im- 
munity, to which we next turn. 


IL. SOVEREIGN IMMUNITY AND THE EMBARRASSMENT RATIONALE 


As Duke of Brunswick indicates, the early cases tied sovereign immunity 
closely to the principle that acts of a government in its sovereign capacity 
may be questioned only by other governments. Although in the United 
States considerable stress has at times been placed on the fundamental dis- 
tinction between sovereign immunity and act of state, we shall argue that in 
substantial part this distinction stems from a peculiarity of the United States 
Constitution: the courts themselves determine which matters are justiciable, 
and thus define the act of state doctrine; but Congress determines the juris- 
diction of the federal courts, and thereby the bounds of the sovereign im- 
munity doctrine. We submit that England lacks any basis for making such a 
distinction. Furthermore, there are indications that a blurring of the distinc- 
tion may be occurring in the United States in the wake of legislative activity 
in the sovereign immunity arena. , 


Recent Sovereign Immunity Legislation 


In the Foreign Sovereign Immunities Act of 1976% (the FSIA) and the 
State Immunity Act, 1978, the United States and the United Kingdom re- 
spectively have adopted the restrictive theory of sovereign immunity.®® The 
critical distinction between the restrictive theory and the former absolute 
theory of sovereign immunity is that under the restrictive theory a state is 
not immune from proceedings relating to its commercial activities (acta jure 
gestionis), as opposed to its sovereign activities (acta jure imperii). While both 
statutes give some indication of where the line between the two types of ac- 


87 See text at note 61 supra. 

68 98 U.S.C. §§1330, 1332(a)(2), (3), and (4), 1391(£), 1441(d), 1602-1611, reprinted in 71 
AJIL 595 (1977), 15 ILM 1388 (1976). 

6 In both nations judicial activity had to some extent anticipated the legislative changes. 
See Victory Transport Inc. v. Comisaria General, 336 F.2d 354 (2d Cir. 1964), cert. denied, 
381 U.S. 934 (1965); Trendtex Trading Corporation v. Central Bank of Nigeria, [1977] ` 
1.All E.R. 881. See also Higgins, Recent Developments in the Law of Sovereign Immunity in the 
United Kingdom, 71 AJIL 423 (1977); Delaume, The State Immunity Act of the United Kingdom, 73 
id. at 185 (1979); and Delaume, Long-Arm Jurisdiction Under the Foreign Sovereign Immunities 
Act, 74 id. at 640 (1980). i 
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tivity is. to be drawn,” there is nevertheless considerable scope for judicial 
interpretation. This point will occupy us further in section IV. 

In the United States, cases involving the Foreign Sovereign Immunities 
Act have already reached the courts. An important interpretation has re- 
cently been given in the setting of an alleged attempt by a Polish state or- 
ganization to dominate the U.S. electric golf cart market. In Outboard Marine 
Corporation v. Pezetel,™ plaintiff, a United States corporation, sought 
damages for defendant’s alleged violations of the antitrust acts, claiming that 
these had caused the demise of plaintiff’s electric golf cart manufacturing 
subsidiary. Defendant tried to infiltrate the embarrassment doctrine as a 
sovereign immunity claim: “Pezetel . . . argues that the antitrust laws can- 
not apply to a foreign sovereign because they involve inquiry into the mo- 
tives of that government and this may result in embarrassment and insult.”” 

The court’s response was twofold. First, “because breach-of-contract 
claims often involve a question of intent, this argument is not readily 
squared with defendant’s position that contract claims are cognizable under 
the FSIA.”” There is something of a hint here that the embarrassment 
doctrine will not be allowed to thwart the purpose of the Act. 

As its second response, the court referred to the standard nanba in 
the Act for distinguishing commercial from sovereign activities: “the FSIA 
explicitly instructs that the test in determining whether the activity is com- 
mercial is the nature of that activity and not its purpose.”” In this case it was 
easy to find that the activity was commercial in nature. 

The matter was less straightforward in JAM v. OPEC,” a treble damages 
antitrust action by a trade union against the Organization of Petroleum Ex- 
porting Countries and each of its 13 member states.” The damage claimed 
was the detriment to plaintiff of having to pay higher retail prices for gaso- 
line as a result of defendants’ price-fixing activities in the oil market. Plain- 
tiff endeavored to characterize defendants’ activities as commercial, relying 
on the legislative history of the Foreign Sovereign Immunities Act. “Para- 
graph (c) of section 1603 defines the term ‘commercial activity’ as including a 
broad spectrum of endeavor . . . includ[ing] the carrying on of a com- 
mercial enterprise such as a mineral extraction company . . . or a state 
trading corporation.””? The court, however, made an interesting observa- 
tion: 


In determining whether the activities of the OPEC members are 
governmental or commercial in nature, the Court can and should ex- 
amine the standards recognized under international law. The United | 
Nations, with the concurrence of the United States, has repeatedly 


7 28 U.S.C. §1603(d); State Immunity Act §3(3). 

7 461 F.Supp. 384 (1978). 72 Jd. at 395. 

73 Ibid, ” Ibid. 

73 [1979] 2 Trade Cas. 79,002 (C.D. Cal.). 

16 OPEC was dismissed from the action at the outset, it being admitted that it had not been 
legally served with process. None of the defendants entered an appearance. 

[1976] U.S. Cope Conc. & Ap. News 6614-15, cited by the court at [1979] 2 Trade 
Cas. at 79,012 n.14. 
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recognized the principle that a sovereign state has the sole power to 
control its natural resources. . . . The defendants’ control over their 
oil resources is an especially sovereign function because oil, as their 
primary, if not sole, revenue-producing resource, is crucial to the wel- 
fare of their nations’ peoples. . . . It is difficult or impossible to sep- 
arate the OPEC governments as governments from their role as oil 
producers.” 


Plainly, this is a doctrine to be sipped in small doses. Involvement of a na- 
tion’s natural resources, however, does seem reasonable grounds for 
prompting a court to take especial care in categorizing the activity at issue. 

It is noteworthy that the mandate in the Foreign Sovereign Immunities 
Act to consider the nature rather than the purpose of the activity was of little 
help to the court in JAM v. OPEC. In such a case the two concepts are in- 
extricably bound together, and a court may have no choice but to fall back on 
municipal and international precedent, often ambivalent, governing the dis- 
tinction between acta jure imperii and jure gestionis. We shall have more to say 
about this distinction in section IV. For the present we observe only that 
IAM v. OPEC indicates that a court’s duty to characterize foreign govern- 
mental acts precludes the development of an embarrassment doctrine 
within the sovereign immunity arena that was urged, and rejected, in Pezetel. 
The possible effect of this preclusion on the act of state embarrassment 
doctrine will be considered in the next subsection. 

The Foreign Sovereign Immunities Act requires a court to undertake an- 
other type of scrutiny.of foreign governmental acts. The expropriation 
clause” denies sovereign immunity where “rights in property taken in vio- — 
lation of international law are in issue,” subject to certain requirements of 
jurisdiction over the property.® It is to be noted that the State Immunity 
Act has no corresponding provision. This accords with the fact that expro- 
priation cases are less significant in the United Kingdom than in the 
United States, as mentioned in. our introductory remarks. 

The focus of the expropriation clause is quite different from that of the 
commercial activities clause. Under the latter clause the courts must dis- 
tinguish commercial from sovereign activities. Under the expropriation 
clause, however, the courts will normally be dealing with activities essentially 
sovereign in nature and must determine whether such admittedly sovereign 
acts meet the stated requirements. This clause has yet to receive judicial 
interpretation, but it would seem to require the courts to undertake exactly 

-the inquiries that under the banner of act of state they have most stoutly 
resisted. Our argument below that the commercial activities clause is likely 


78 [1979] 2 Trade Cas. at 79,011. 

79 28 U.S.C. §1605(a) (3). s 

8 The legislative history of this section of the FSIA includes a further effort by Congress 
in its continuing endeavors to instruct the Supreme Court in the rudiments of international 
law. “The term ‘taken in violation of international law’ would include the nationalization or 
expropriation of property without payment of the prompt adequate and effective compensa- 
tion required by international law.” [1976] U.S. Cope Conc. & Ap. News 6618. Compare 
the Sabbatino Amendment, 22 U.S.C. §2370(e)(2). f 
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to insinuate itself into act of state doctrine applies with se force to the 
expropriation clause. 

The approach of the English courts to foreign sovereign acts that fail to 
conform to requirements specified by English law will be discussed as a ques- 
tion of limitation of conflict-of-laws principles in section III. 


Interaction with Act of State 


The relation between sovereign immunity and act of state was at issue in 
Alfred Dunhill of London, Inc. v. The Republic of Cuba.** After the Cuban 
Government nationalized the assets of cigar manufacturers, U.S. importers 
of Cuban cigars paid interventors appointed by the Cuban Government not 
only for postnationalization shipments but also, in error, for prenationaliza- 
tion shipments. The interventors subsequently rejected the importers’ 
demands for return of the monies mistakenly paid, and interposed an act 
of state defense when litigation ensued. A majority of the Supreme Court 
held, however, that the interventors had no sovereign authority, and hence 
there had been no act of state.” 

Four members of the Supreme Court majority were prepared to go 
further, and fashion a commercial exception to act of state doctrine by 
analogy with the restrictive theory of sovereign immunity: 


The State Department has concluded that in the commercial area the 
need for merchants “to have their rights determined in courts” out- 
weighs any injury to foreign policy. This conclusion was reached in the 
context of the jurisdictional problem of sovereign immunity. We reach 
the same one in the choice-of-law context of the act of state doctrine.’ 


Thus, in principle, the separation of powers requirement that it is for the 
judiciary to determine the scope of the act of state doctrine was not ques- 
tioned by the justices in the Dunhill plurality. In practice, however, it seems 
that they would not allow that scope to diverge greatly from that of the 
sovereign immunity doctrine, as determined by the other governmental 
branches. . 

The four dissenters regarded the Cuban refusal to refund the overpay- 
ment as a sovereign act pursuant to the nationalization decree. They also 
doubted whether forming a commercial exception to act of state doctrine 
would be responsive in every case to the concern that the courts not be- 
come involved in sensitive political issues.” The dissenters at first included, 
but later omitted, the footnote: 


Nor is the argument in favor of a broad “commercial act” exception 
advanced by the observation that “in their commercial capacities 
foreign governments do not exercise powers peculiar to sovereigns,’ 
and that the issues-involved are therefore “unlikely to touch very 


81 425 U.S. 682 (1976). i ? 82 Id. at 693. 

33 While the FSIA had not yet been enacted, the State Department had long urged the virtues 
of the restrictive theory, and the courts had moved towards accepting it. See note 69 supra. 

4425 U.S. at 706. 

85 Justice Stevens declined to express any opinion on this aspect of the case. Id. at 715. 
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sharply on ‘national nerves.” . . . Speaking generally, without ref- 
erence to any particular case, whether a nation purports to be acting in 
a sovereign capacity would appear to be as good an indicator as any 
of the sensitivity of the issues involved. 


It is fruitless to speculate why the dissenters withdrew these observations. 
In any case, they would have been considerably undermined by the passage 
of the Foreign Sovereign Immunities Act. The very characterization of 
foreign acts that the dissenters sought to avoid is now compelled by the Act. 
Of course, a court might still rely on separation of powers and refuse to 
adjudicate the claim on the merits; but the post-Act argument against further 
judicial involvement is intrinsically weaker than the pre-Act argument 
against any judicial involvement. Furthermore, the judicial branch would 
now be confronting the combined will of the legislative” and executive 
branches. In such circumstances the pressure to yield is much greater than 
when the courts are faced with an executive determination alone.®® 

Although only four justices in Dunhill explicitly supported the formation 
of a commercial exception to act of state doctrine, the case has been cited 
as having actually created such an exception. The congressional debates on 
the Foreign Sovereign Immunities Act referred to Dunhill in this way.* 
In Hunt v. Mobil Oil Corp., the Second Circuit stated that “Dunhill declined 
to extend the act of state doctrine to situations where the sovereign has 
descended to the level of an entrepreneur.”® The act in question in Hunt, 
however, was found not to be commercial.” 

In Pezetel, defendant claimed, in addition to sovereign immunity, that 
“even if jurisdiction exists, the Court should decline to exercise it under the 
act-of-state doctrine.”® The court, however, refused to treat Pezetel as any- 
thing other than a trading entity so that, as in Dunhill, no act of state had 
taken place. The court, clearly aware of the true holding of Dunhill, then 
made an interesting observation: 


it is unnecessary to reach the question considered in Dunhill .. . 
whether commercial activity of a sovereign state falls outside the protec- 
tive mantle of the act-of-state doctrine. Suffice it to say that should the 


8 96 S.Ct. 1878 (1976), as first published in the advance sheets. These comments, a contin- 
uation of the present note 15 to the dissent, do not appear in the final published edition of 
the reports. 

87 See [1976] U.S. Cope Conc. & Ap. News 6618-19 for the view that a commercial excep- 
tion to the act of state doctrine is necessary for the proper working of the FSIA. - 

88 Compare Justice Jackson’s celebrated concurrence in Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579, 634 (1952). 

8971976] U.S. Cope Conc. & Ap. News 6619. 

% 550 F.2d 68, 73 (2d Cir. 1977). 

91 See also National American Corporation v. Federal Republic of Nigeria, 448 F.Supp. 622 
(S.D.N.Y. 1978), aff'd, 597 F.2d 314 (2d Cir. 1979). This case arose out of the same crisis 
at the port of Lagos, caused by excessive cement purchases by the Government of Nigeria, as 
did Trendtex. The district court considered the effect of the FSIA on act of state doctrine, and 
decided that “an act of state affords only limited legal protection.” But the court’s reasoning 
was obscure, and in any case the Second Circuit affirmed on other grounds, explicitly stating 
that it was not considering the act of state defense; 597 F.2d at 324 n.14. 

8? 461 F.Supp. at 394. 
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question arise again, it would have to be evaluated in light of the 
FSIA which by its terms denies immunity to commercial acts of the 
sovereign.” 


It is too early to know how. far and how fast the Foreign Sovereign 
Immunities Act will affect U.S. act of state doctrine. It does seem that the 
trend is towards formation of a commercial exception as proposed by the 
Dunhill plurality. ` 

Once such an exception is formed, it is hard to see how the embarrass- 
ment doctrine can survive intact in act of state cases. In Dominicus Americana 
Bohio v. Gulf & Western Industries Inc.,*4 a district court has gone far in its 
rejection of the embarrassment doctrine. Plaintiff in that case claimed that 
defendant, coveting plaintiff’s beachfront property in the Dominican Re- 
public, had improperly influenced officials of the Dominican Republic to: 
take actions detrimental to plaintiff. Defendant, predictably, advanced an 
act of state defense. The court, however, relied on the Foreign Sovereign 
Immunities Act to decide that a government’s commercial acts could not 
furnish an act of state shield for a defendant; the opinion gave no precise 
indication of the reasoning that had led to this conclusion. The court 
continued: 


It is problematic whether closing the LaRomana airport to the plaintiffs, 
ordering their marina to be dismantled, and rerouting the road that 
would serve Dominicus—all acts alleged to have been part of a con- 
spiracy to injure Dominicus’ business—were acts engaged in pursuant 
to the police power of the authorities or acts of a commercial nature. 
It would be inappropriate to make such determinations on the present 
record without permitting discovery.” 


Our prediction is that the Dominicus court will prove to have correctly 
anticipated the fate of the embarrassment doctrine in act of state cases in 
the United States. 


III. ConFiict or Laws 


We have seen in section I that only in a rare case will the doctrine of Blad 
v. Bamfield reassert itself and prompt an English court to decline jurisdic- 
tion on act of state grounds. Thus, we may proceed to the task of analyzing 
the English courts’ approach when they accept jurisdiction over the subject 
matter in cases involving acts of foreign governments. Now considerations 
of conflict of laws immediately arise, in that the very act in question is a 
foreign law purporting to settle the case. Whether foreign law should be ap- 
plied, however, is for an English court to be determined according to 
English conflict-of-laws rules. In this section we shall first survey these con- 
flict-of-laws rules insofar as they are relevant to our discussion. Then we 
shall investigate certain limitations on these rules imposed by considerations 
of public policy and, possibly, international law. We shall see that these 
limitations are addressed to considerations similar to those underlying the 


3 Id. at 398. n %4 473 F.Supp. 680 (S.D.N.Y. 1979). 
% Id. at 690. 
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expropriation clause in the U.S. Foreign Sovereign Immunities Act. Finally, 
we shall survey the remedies available when these limitations are over- 
stepped. 


General Principles 


Courts and commentators tend to use the term “act of state” loosely, 
to cover any situation in which an official act of a foreign government is 
accorded respect. Consequently, close reading of the cases may be required 
to ascertain whether they are being decided according to international rela- 
tions act of state or conflict-of-laws principles. The distinction between the 
two approaches emerged clearly in the proceedings that led to Blad v. 
Bamfield. Earlier, in Blad’s Case,” the Privy Council had not been aware of the 
international aspects of the case that later led the chancery court to dis- 
miss it as nonjusticiable. The Privy Council accordingly denied Blad’s peti- 
tion for a stay of proceedings, declaring that England’s acceptance of con- 
flict-of-laws principles sufficed to guarantee justice in the case: “[there is] 
no injury to the Dane to let the suit go on, for whatever was law in Denmark, 

would be law in England in this case, and would be allowed as a very good 
justification in the action.”®* 

An illustration of a conflict-of-laws decision masquerading as foreign rela- ` 
tions act of state is to be found in Carr v. Fracis Times & Co.® Appellant, a 
British naval officer acting under orders of the British Government, seized 
ammunition being shipped by respondents.” The events took place within 
the territorial waters of Muscat, and the defense was that they had been 
authorized by a local proclamation, which in turn “was an act of State by the 
Sultan, the absolute despotic ruler of Muscat.”!% Indeed, the expression 

“act of State” appears several times in the speech of the Earl of Halsbury in 
the case, but the grounds on which the decision rested may be stated very 
briefly: “it was a perfectly lawful act according to the law of Muscat,” and 
the court found that Muscat law properly ruled the case.’ | 

Carr v. Fracis Times relied on the important case of Dobree v. Napier. 
Defendant, Sir Charles Napier, was admiral of the Portuguese Navy, and a 


38 (1673) 3 Swans. 603. 97 Id, at 604. 

8 [1902] A.C. 176. 

9 Presumably, the circumstances were not such as to justify the seizure urider the pre- 
rogative. No reference to this appears in the House of Lords decision, and we have been un- 
‘able to obtain a record of the decision of the Court of Appeal entering judgment in favor of 
Fracis Times for the value of the ammunition. 

100 [1902] A.C, at 177. 

11 Jd, at 180. The court knew that such was the law of Muscat because the Sultan had said 
so: “no English tribunal is capable of . . . saying that the Sultan of Muscat was wrong in his 
exposition of his own law.” Ibid. Judicial deference to executive determinations of the facts 
in international cases is still considerable, but no longer total. For an example of a refusal by 
the House of Lords to accept an executive pronouncement as to the facts of an international 
situation, see Carl Zeiss Stiftung v. Rayner & Keeler Ltd. (No. 2), [1967] 1 A.C. 853. It is 
usual, however, for'a court to accept executive statements on such matters as the de facto 
occupation of territory, where the court lacks capacity to form its own independent conclusions. 
Such statements have been pleasingly called “facts of state”; W. H. Moore, supra note 63, at 33, 

102 (1836) 2 Bing. N.C. 781. 
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British subject. In the former role he had seized plaintiff’s ship for run- 
ning a blockade established along the coast of Portugal; the ship was then 
duly condemned in a Portuguese prize court. English conflict-of-laws rules 
clearly required absolute respect for the Portuguese judicial decision. 
However, there remained the question whether defendant’s service in the 
forces of a foreign power, illegal by English statute,* rescued plaintiff’s 
cause of action. How, after all, could an act committed in breach of a statute 
constitute’ a defense to a tort action, rather than, as might be expected, 
constituting grounds for one? The court, however, approached this issue 
from another direction: “The seizure by the Queen of Portugal must be 
admitted to be justifiable. . . . The Plaintiffs, therefore, in contemplation 
of law, have sustained no legal injury by reason of the seizure.” One 
might coin for this approach the maxim ex jure non oritur injuria. But Lord 
Denning’s approach in Buttes! demonstrates that another approach is feas- 
ible, for there a foreign decree was held valid, yet its proper application 
within the foreign territory was the basis of a claim for damages. We shall 
consider this matter further in the subsection “Remedies” below. 

Luther v. Sagor both asserts the principle of acceptance of foreign 
governmental acts under English conflict-of-laws rules and indicates limita- 
tions on that principle which will be important for our discussion of limi- 
tations below. The Soviet Government of Russia had passed a decree “de- 
claring all mechanical sawmills . . . to be the property of the Republic.”’™ 
The decree, under which plaintiff’s mill had been seized, made no provision ' 
for compensation. Defendant had purchased from the Russian Government 
a quantity of wood originating from plaintiff’s mill, and an action was now 
brought for a declaration that plaintiff was entitled to the wood. 

English conflict-of-laws rules render property situated in a foreign 
country subject to. that country’s laws, which, it would seem, disposes of the 
case. Plaintiff, however, relying on rather weak authority, claimed that 
“the decree of confiscation . . . isin its nature so immoral, and so contrary 
to the principles of justice as recognised by this country, that the Courts 
of this country ought not to pay any attention to it.”!”° The court unani- 
mously rejected plaintiff's argument. Scrutton L.J. expressed his views in 
terms demonstrating how an attempt to limit rules granting validity to 
foreign governmental acts implicates the same considerations that we dis- 
cussed under international relations act of state. 


{I]t appears a serious breach of international comity, if a state is 
recognised as a sovereign independent state, to postulate that its legis- 
lation is “contrary to essential principles of justice and morality.” Such 
an allegation might well with a susceptible foreign government become 
a casus belli; and should in my view be the action of the Sovereign 


103 Jd, at 795. 


4 Foreign Enlistment Act, 59 Geo. 3, c. 69 (1819). 
10 2 Bing. N.C. at 796.. 106 See text at note 64 supra. 
107 [1921] 3 K.B. 532. 108 Ibid, 


109 A. Dicey & J. Morris, THe Conriict or Laws 558 (9th ed. 1973). 
1101921] 3 K.B. at 545. 
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through his ministers, and not of the judges in reference to a state 
which their Sovereign has recognised. . . 111 


With tangible property, the governing conflict-of-laws principle, as we 
have seen, is based on the situs of the property. With contractual obligations, 
it is the proper law of the contract."* Our main discussion of state impair- 
ment of contractual obligations is reserved for section IV, but it is convenient 
at this stage to consider briefly how property and contractual rights fit into a 
common framework. Arguments, analogous to those in Luther, were made in 
Kahler v. Midland Bank Lid.' for limiting the proper law rule. In March 
1939, Kahler, a Jew resident in Czechoslovakia, owned securities in safe 
deposit in the Midland Bank in London. The German authorities permitted 
him to leave only on condition that he authorize a Czechoslovakian bank to 
dispose of all his securities, including those in London. Nevertheless, there 
was no dispute before the court as to Kahler’s ownership of the securities."4 
In the meantime, however, a Czechoslovakian currency control law had 
supervened to prohibit Czechoslovakian banks from parting with securities 
to “currency foreigners” such as Kahler; the issue was whether the Midland 
Bank was answerable to the Czechoslovakian bank, or rather to Kahler. The 
House of Lords did not find the Czechoslovakian regulations offensive. 
Lord Simonds said that the law was not in his opinion “a law of such penal or 
confiscatory nature that it should be disregarded by the courts of this 
country.”"> With this determined, the matter was reducible to English con- 
_ flict-of-laws rules. Czechoslovakian law was held to be the proper law of the 

contract, and Kahler did not gain possession of his securities. 

The attitude of the courts of the United Kingdom to contracts whose 
proper law is foreign was cogently expressed in Adams v. National Bank of 
Greece & Athens. A Greek decree had retroactively abolished certain suc- 
cessor liabilities of the National Bank regarding loan interest payable in 
London. In holding for the bank, Morris L.J. said: 


those who need recourse to Greek law must take it as they find it. If 
they assert that Greek law can endow, they must recognise that Greek 
law can disendow. If they aver that Greek law can create, they must 
accept that Greek law can change. If they need to have the foundation of 
Greek law on which to build a claim, they can hardly say that Greek law 
as it used to be suits them far better than Greek law as it is." 


11 Jd. at 558-59. The fears expressed have been described as containing an “obvious ex- 
aggeration.” M. WOLFF, PRIVATE INTERNATIONAL Law 177 n.l (2d ed. 1950). 

12 “(T]he system of law by which the parties intended the contract to be governed, or, 
where their intention is neither expressed nor to be inferred from the circumstances, the sys- 
tem of law with which the transaction has its closest and most real connection.” A. Dicey & 
J. Morais, supra note 109, at 721. U.S. courts will nowadays similarly respect the parties’ expressed 

_ intention. Scherk v. Alberto-Culver Co., 417 U.S. 506 (1972). But if no intention is expressed, 
they will undertake an interest analysis to determine the proper law, rather than concern 
themselves with inferred intention. See RESTATEMENT (SECOND) OF ConFLicT oF Laws §187 
(1971). = 

113 [1950] A.C. 24. 114 See text at note 128 infra. 

us [1950] A.C. at 27. This finding has been widely criticized. 

16 [1959] 2 All E.R. 362. 

u7 Id, at 365-66. The House of Lords reversed, finding that the proper law of the contract 
was English, not Greek. [1960] 2 All E.R. 421. 
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In Kleinwort, Sons & Co. v. Ungarische Baumwolle Industrie AG,™® the 
Hungarian Government had decreed it illegal for Hungarian nationals to 
pay money outside Hungary. Defendant thereupon claimed relief from a 
contract with plaintiff. The court, however, held that the proper law was 
English, and enforced the contract. We shall return to cases of this kind in 
section IV. 

Thus, the approach of the English courts to foreign decrees affecting con- 
tractual rights is based upon the proper law of the contract, as determined 
by English conflict-of-laws rules. Conceptually, this is analogous to the rule 
governing foreign decrees that affect title in property. As we have seen, 
such decrees are valid if the foreign state had sovereignty over the property, 
and this is a matter of territorial sovereignty." The cases, however, have 
hinted at limitations to these rules, and we shall explore these limitations in 
the next subsection. 

Before turning to the limitations, we remark that for property in England 
the rule that territorial sovereignty governs seems now to be absolute. Bank 
voor Handel en Scheepvart v. Slatford™™? concerned ownership of gold bars de- 
posited by a Dutch company in a London bank prior to the outbreak of war 
in 1939. In 1940 the Royal Netherlands Government, exercising its 
sovereign powers from London with the approval of the British Govern- 
ment, issued a decree transferring property belonging to persons resident in 
the occupied Netherlands to the Dutch state for as long as might be neces- 
sary. There was no argument about the purpose of the decree, which was to 
prevent such property from being used against the interests of the 
Netherlands, and was therefore much in accord with British public policy. 
In a closely reasoned argument, Sir Patrick Devlin reached a definitive con- 
clusion: “property in England is subject to English law and to none other.”™* 
The court took the utmost pains to make it clear that the nature and pur- 
pose of the foreign decree were wholly irrelevant; the matter rested in 
territorial sovereignty. Public policy had been argued as a basis for giving > 
effect to the decree,’ but the court felt that any such approval of foreign 
legislation on the part of the British Government should not be inferred by 
the court in the absence of parliamentary action. “[I]t would put it in 


118 [1939} 2 K.B. 678. Compare Regazzani v. Sethia, [1957] 3 All E.R. 286. 

119 
[T]he only reason why a foreign act of State is recognized here is that the legal rela- 
tionship in question is subject to its law. If, therefore, that law has to be applied, the 
Court sitting here must apply it in its entirety and "must consider itself sitting in” the 
country whose law it applies. 


Mann, supra note 30, at 155, citing Collier v. Rivaz, (1841) 2 Curt. 855. Quaere whether the 
“reason” given in the first sentence above is not a circularity. 

120 [1953] 1 Q.B. 248. The issue discussed here was not appealed. In an appeal on other 
grounds the judgment was reversed by the Court of Appeal, and reinstated by the House of 
Lords sub nom. Bank voor Handel en Scheepvart v. Administrator of Hungarian Property, . 
[1954] A.C. 584. 

121 [1953] 1 Q.B. at 260. Earlier cases had differed; see Lorentzen v. Lydden & Co., 
[1942] 2 K.B. 202. 

2 The Dutch decree was upheld in the state of New York on the grounds of its harmony 
with the public policy of the United States. Anderson v. N. V. Transandine Handelmaat- 
schappij; 28 N.Y.S. 2d 547 (1941), aff'd, 289 N.Y. 9 (1942). 
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the power of the Crown to legislate in a way which might affect the rights 
of British subjects—for example, creditors of a foreign national—without 
the authority of Parliament.” The influence of Entick v. Carrington can 
plainly be felt here. 


Limitations 


We have seen suggestions in the cases cited in the previous subsection 
that the rules discussed there may not always be absolutely determinative of 
whether a foreign decree will be accepted. The limits were explored in 
Helbert Wage: i 


[T]he true limits of the principle that the courts of this country will 
afford recognition to legislation of foreign States in so far as it affects 
title to movables in that State at the time of the legislation or contracts 
governed by the law of that State rest in considerations of international 
law, or in the scarcely less difficult considerations of public policy as 
understood in these courts.’ 


. Although dicta abound, there are few cases in which a foreign decree, 
exercised within its proper jurisdiction, has actually been rejected by an 
English court because of considerations of international law or public policy. 
In Anglo-Iranian Oil Co. v. Jaffrate [The Rose Mary], ” title to a cargo of oil in 
Aden harbor was contested. The oil had been extracted from the concession 
granted to plaintiff company by the Imperial Government of Persia and 
subsequently nationalized by the successor Iranian Government of Dr. 
Mossadegh. Campbell J., sitting in the Supreme Court of Aden, held that the 
nationalization decree was contrary to international law, and refused to 
honor it. 

No English court has ever gone so far in a case involving title to property, 
- although it has been stated that “English courts will not recognise the validity 
of foreign legislation aimed at confiscating the property of particular indi- 
viduals or classes of individuals.” ?® Oppenheimer v. Cattermole”’ concerned a 
German decree of 1941 that deprived Jews living outside Germany of their 
German citizenship and property. The validity of the decree was questioned 
in the curious setting of a claim by a British taxpayer that the decree was 
void. Thus, he argued, he remained a German citizen, and under a treaty 
between the United Kingdom and the German Federal Republic his 
German pension was not subject to United Kingdom income tax. Lord 
Cross, in a speech agreed with by Lords Hodson and Salmon, said: “a law of 
this sort constitutes so grave an infringement of human rights that the courts 
of this country ought to refuse to recognise it as a law at all”? l 

Lords Hailsham and Pearson disagreed with the majority on this point 
which was, it may be mentioned, extraneous to the grounds on which the 
case was decided. “[F]oreign municipal law is not a question of law but of 
fact, and the only way known to English law of disregarding an unpleasant 


123 [1953] 1 Q.B. at 262. 124 [1956] 1 Ch. at 349. 
125 [1953] 1 W.L.R. 246. 12 Helbert Wagg, [1956] 1 Ch. at 346. 
127 [1975] 1 AH E.R. 589 (H.L.). 128 Fd; at 567D-G 
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fact is to create the legal fiction that it does not exist.” The minority also 
felt that declaring the decree void would confer German nationality on 
many who would not want it. Lord Salmon responded: “I doubt whether 
the question whether an enactment is so great an offence against human 
rights that it ought not to be recognised by any civilised system of law 
can depend on its impact on the facts of any particular case.” 

Apart from discriminatory decrees, foreign decrees in respect of 
property within the foreign territory will generally be recognized under the 
rule of Luther v. Sagor. In Helbert Wagg, Upjohn J., while agreeing with 
The Rose Mary decision on its facts (as a discriminatory decree), stated that the 
broad principle formulated in that case, that confiscation of private property 
must be confined to that of subjects of the foreign state, was not recog-. 
nized in England as a limitation to the rule of Luther v. Sagor.**! It seems 
that in this area the English courts will be slow to encroach on what they re- 
gard as the province of the foreign government to determine what is in the 
public good. 

Similarly, although foreign governmental acts may validly amend the 
rights of parties to contracts properly subject to the foreign jurisdiction, an 
English court will deny recognition to the foreign act if it finds the govern- 
mental motive unacceptable. Thus, Germany could not cancel, rather than 
merely suspend, liability for payment of interest by German nationals 
to enemy nationals in time of war, even though the law governing all aspects 
of the contracts and debts was German; English public policy found the 
latter acceptable, but not the former.’ As we shall see in section IV, there 
are indications that it may not be acceptable for a government to act with the 
motive of relieving its nationals from disadvantageous contracts—unless, 
perhaps, they are disadvantageous enough. 

Thus, we see that the English conflict-of-laws rules prescribe the appli- 
cation of such foreign law as is deemed consonant with certain principles. 
In Helbert Wagg these principles were viewed as deriving primarily from 
public policy, but in Oppenheimer the focus was on international law. Ir must 
be admitted, however, that references to international law remain rare. This 
> may perhaps be due in part to judicial habit, stemming from the incapacity 
of English courts to reject acts of Parliament as contrary to international 
Jaw." It may be that the trend is towards relying on international law, but 
there are too few cases for us to make this claim with any degree of 
confidence. 


129 Id, at 555G. With the greatest respect, this would seem to confuse the fact of the existence 
of a certain state of affairs with the manner in which the English courts will respond to it. 
See the subsection “Remedies” below. 

18011975] 1 AR E.R. at 572E. Some courts, including the Israeli Supreme Court, have recog- 

“nized the German expatriation decree on the grounds that to reject it would result in indi- 
vidual hardship or revulsion due to retention of German nationality. See Mann, The Present 
Validity of Nazi Nationality Laws, 89 L.Q. Rev. 194, 204 (1973). 

131 Luther v. Sagor is, on its facts, authority only for the proposition that a foreign state may 
seize the property of its own nationals without paying compensation. See note 137 infra. 

182 In re Fried Krupp, [1919] 2 Ch. 188. 

183 Republic of Italy v. Hambros Bank, [1950] Ch. 314. 
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Remedies 


A pervasive doctrinal difficulty in cases of the type being considered in 
this section, where sovereign acts are at issue, is that the party “responsible” 
for the acts is not before the court. In England there is in general no juris- 
diction over a foreign state itself for the consequences of an actus jure imperii, 
no matter how offensive the foreign act may be to the English courts. The 
State Immunity Act provides that foreign states are immune from the juris- 
diction of the English courts except in proceedings relating to their commer- 
cial transactions, and in certain other cases of no concern to us here. In 
section IV we shall explore the limits of the commercial transactions excep- 
tion, but for the moment we shall assume that the acts under discussion 
would be classified by an English court as sovereign in nature. 

Nor do the courts of the United States have jurisdiction over foreign states 
in their sovereign capacity, except as provided by the expropriation clause 
of the Foreign Sovereign Immunities Act.* This clause grants such juris- 
diction only in cases where the expropriated property (or property ex- 
-changed for it) reaches the United States in connection with a commercial 
activity of the expropriating state.!3 

Jennings’** has considered the approaches available to a court confronted 
with an offensive act but having no jurisdiction over the sovereign perpe- 
trator. In’ particular, he attempts a solution to an “intriguing puzzle” of 
interest to us here: what a municipal court should do in a “case where a 
government has nationalised alien property without having paid com- 
pensation.” !?7 


What makes this situation particularly interesting is that the actual 
taking of alien property is by virtue of a right of nationalisation recog- 
nised in modern international law. The payment of compensation 
is . . . the only missing ingredient for complete legality. Is it then logi- 
cal to hold, as the court held for instance in the Rose Mary case, that in 
refusing to recognise the nationalisation decree as effective to shift title 
to the property, a foreign court is merely having regard to the rule of 
international law? At first sight a more plausible solution would appear 

` to be to recognise the effectiveness of the nationalisation decree to shift 
title, and to regard the outstanding claim to reparation as a question 
distinct from that of title to property." 


The author, however, proceeds to point out that if failure to pay compen- 
sation is an international delict, then “there arises a claim in the state of 


134 And in certain other cases of no concern to us here. 

138 28 U.S.C. §1605(a)(3). 

86 Jennings, Nullity and Effectiveness in International Law, in CAMBRIDGE ESSAYS IN INTER- 
NATIONAL Law 64 (1965). 

137 We join Jennings’s footnote: 


This article is not concerned with the argument one way or the other about the 
limits international law places upon the power to expropriate alien property; it will be 
assumed, purely for the purposes of argument, and without prejudice, that international 
law requires the payment of prompt, just and effective compensation. 


Id. at 79. 
1338 Td. at 79-80. 
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the injured alien for reparation in respect of that delict.” Distinguishing 
the reparation claim as “an entirely different creature of the law” from the 
compensation that was due, the author deduces “that it is not at all logical 
or even permissible to explain the situation in terms of a mere outstanding 
obligation to pay compensation,” and continues: 


And it would seem to follow from this that it is both logical and proper 
for a municipal court to refuse to recognise, łe., to treat as a nullity for 
all purposes of the forum, a foreign expropriation decree that fails to 
satisfy any international law rule requiring the payment of prompt 
compensation.° 


There is perhaps room for differing views as to how far logic alone com- 
pels the last statement. Admitting that what a court orders in such a case is 
reparation rather than compensation, why should this reparation not focus 
solely on the delict in duty to compensate? The question whether “taking 
without compensation” is properly regarded as a monad international delict, 
or can be separated into a legal act plus a delict, remains unanswered by 
the foregoing analysis. 

We would nevertheless agree that an English court should indeed treat 
failure to compensate (assuming that compensation is required by inter- 
national law or the public policy of the United Kingdom) as nullifying the 
act for which compensation is required. We submit, however, that this stems 
from pragmatism rather than logic. English courts, as we have observed, do 
not have jurisdiction over the sovereign parties from whom compensation 
would be due. Nullity is therefore, in general, the sole means of fashioning 
a remedy at their disposal. This was apparent in The Rose Mary (in the courts 
of Aden) and in Oppenheimer. If Carr v. Fracis Times were to be tried in 
England today, a court might be asked to regard the proclamation by the 
Sultan of Muscat as a nullity. There would then be no law authorizing the 
seizure, and damages for it could be sought against the officer responsible. 

How do Nissan and Buttes fit into this analysis? In Nissan, the fact that acts 
of the British rather than a foreign government were at issue enabled the 
court to remedy directly a failure to compensate for a taking. Since the court 
has jurisdiction over the Crown in matters not governed by the prerogative, 
an award of damages was feasible. Nissan illustrates our earlier contention!” 
that doctrine stemming from the existence of a limited prerogative is of little 
help in cases involving foreign governmental action. 

In Buttes, it will be recalled, Lord Denning stated: “None of the claims in 
this action or counterclaim seeks to challenge the validity of any foreign 
legislation or decrees. . . . All that is sought is compensation for the con- 
sequences of them.”!® It is hard to escape the conclusion that Lord Denning 
is being disingenuous here. Being adversely affected by foreign legislation 
does not in itself generally state a cause of action.’ It is tempting to sug- 
gest that Lord Denning was tacitly regarding the Sharjah act as an abuse of 


13 Td. at 80 (emphasis added). 140 Thid. 

141 See text at note 98 supra. 142 See text at note 30 supra. 

143 See note 64 supra. ; 

14t Although it may possibly do so if there is a prior contract; this is a sharply contested issue. 
See section IV below. 


` 


310 © THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75° 


sovereign power. Then, by finding that a private party induced the 
sovereign act, he was able to seize upon the immediate and effective remedy 
of awarding damages against that party. Thus, he was spared from having to 
wrestle with the problems, discussed above, arising when the sovereign, as 
sole party responsible for the acts at issue, is not within the jurisdiction of 
the court. A remaining, and unresolved, difficulty with this approach is that 
it does not explain how a private party can share responsibility for legisla- 
tive acts of a supposedly autonomous sovereign state." 

Furthermore, unless it is assumed that the Sharjah action was indeed 
being impugned, it is not immediately clear under what head of tortious lia- 
bility damages were granted against Buttes. If the state of Sharjah had only 
done what, as sovereign, it was entitled to do, how could Buttes face lia- 
. bility for causing the acts? It is not a tort in England simply to interfere with 
the economic interests of another unless unlawful means are employed.'* 
Although in Buttes it was in fact alleged that “[Buttes] together with the 
then ruler of Sharjah . . . wrongfully and fraudulently conspired and 
agreed together to cheat and defraud [Occidental],”"*” we would still be 
dealing with a conspiracy to injure that employed no acts or means in them- 
selves unlawful. That such conspiracies may on occasion nevertheless be 
actionable was established in the leading case of Quinn v. Leathem.'* But 
Quinn v. Leathem was a case in which the aim of the conspiracy was solely 
to inflict injury. It is well established that a conspiracy to increase business 
profits is not actionable, regardless of the injury inflicted in the process, as 
long as only means in themselves lawful are employed.*** There seems little 
doubt in Buttes that gain was the motivating force for both Buttes and the 
ruler of Sharjah. Thus, if no unlawful act was committed, there would seem 
to be no grounds for imposing liability upon Buttes. 

We conclude that there is no satisfactory theory in English law under 
which Buttes can be held liable without tacitly challenging the validity of 
the Sharjah decree. It may be observed that in Buttes both Roskill and Penny- 
cuick L.JJ: doubted whether the decrees were valid, on the grounds that the 
area affected was outside the sovereign territory of Sharjah, while Roskill 
L.J. also considered that the decrees might be invalid for overe DpS the 
bounds of acceptable sovereign action. 

143 The courts of the United States have traditionally refused to consider such a possibility, 
since it would involve an inquiry into the motives of a foreign government. Hunt v. Mobil 
Oil Corp., 550 F.2d at 72. However, the Foreign Corrupt Practices Act of 1977, 15 U.S.C. §78 
dd—2, creates the criminal offense of bribing foreign government officials to influence govern- 
ment decisions. Tort liability may in general be founded on breach of a statute, so a cause of 
action might be stated by a claim that a bribe had resulted in governmental action detrimental 
to plaintiff. It is thus arguable that this Act undermines the Hunt rationale in a fashion 
analogous to that in which the FSIA affects Dunhill. 

46 Allen v. Flood, [1898] A.C. 1. f 147 [1975] 1 Q.B. at 577A. > 

148 [1901] A.C. 495. , 

‘149 Thus, traders may combine to reduce prices and thus drive other competitors out of 
business, as long as the purpose is to further their own trade interests. Mogul Steamship Co. 


v. McGregor, Gow & Co., [1892] A.C. 25. Some types of combination have since been pro- 
hibited by statute, but these are not relevant to the Buttes case. 
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< IV. STATE IMPAIRMENT OF CONTRACTUAL OBLIGATIONS 


The subject matter of this section is, as we mentioned in the introduction, 
the most important part of modern English act of state doctrine. It is also the 
most complex, for it embodies all the themes discussed in earlier sections, 
interwoven with delicate problems of contractual interpretation. 

In the first subsection we shall review the law of England governing con-, 
tracts to which the Crown is a party. On that foundation we shall discuss an 
important recent development in the similar United States doctrine. 

In the second subsection we consider contracts to which a foreign state 
or one of its organizations is a party. We shall argue that the English courts 
have adopted an irrelevant decisional standard derived from sovereign im- 
munity doctrine, and suggest that it be replaced with an analysis of the com- 
mercial interests at stake in a contract. 

Finally, we consider the interaction of the doctrines explored in the 
second subsection with sovereign immunity. We examine a recent important 
case that calls into question the viability of the distinction between acta jure 
imperii and acta jure gestionis as a basis for sovereign immunity doctrine. 


Contracts with the Crown 


We are concerned in this section with the extent to which the Crown 
may plead that, by virtue of its sovereignty, it is not obliged to adhere to 
the stated terms of a contract. The law was succinctly set out by Lord Den- 
ning in the Court of Appeal hearing of Czarnikow v. Rolimpex.'*° 


[I]n Comrs of Crown Lands v. Page! . . . Devlin LJ... . divided 

government acts into two categories: (i) those which a government does 

for the public good in the interests of the country as a whole; and (ii) 

those which it does so as to avoid its own liabilities under a particular 

contract or contracts. So far as the first category is concerned, a 

government cannot fetter its duty to act for the public good. It cannot 

bind itself, by an implication in the contract, not to perform its public 

duties. This first category is illustrated by Comrs of Crown Lands v. Page. 

But, so far as the second category is concerned, it does appear that a 

government can bind itself to perform a contract with an implication — 
that it will not do anything with or in connection with that particular 

contract so as to hinder or prevent the performance of its obligations 

thereunder. That second category is illustrated by . . . Board of 
Trade v. Temperley Steam Shipping Co Ltd.” 


The cases referred to by Lord Denning, together with the Amphitrite 
case,™? in which the Crown was declared constitutionally incapable of “by 
contract hamper[ing] its freedom of action in matters which concern the 


150 [1978] 1 All E.R. 81, 89A—B. The references in the quotation to “a government” should 
for the purposes of this section be read as referring to the Crown. 

151 Commissioners of Crown Lands v. Page, [1960] 2 All E.R. 726, 735-36. 

1? Board of Trade v. Temperley Steam Shipping Co. Ltd., [1926] 2 Lloyd’s List L.R. 76, 78. 

153 Rederiaktiebolaget Amphitrite v. R., [1921] 3 K.B. 500, 503-04. 
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welfare of the State,” have been- extensively discussed in the literature. 
The commentators all accept that executive necessity must permit ‘the 
Crown to act contrary to its contractual obligations. However, it has been 
argued with some vigor that this doctrine should be limited to withholding 
the remedies of specific performance and injunction against the Crown; it 
does not, it is argued, “fetter” the executive to require it to compensate for 
the losses suffered by government contractors, except in emergencies. The 
cases to the contrary are distinguished as dealing with war powers, or as 
involving an implied contractual term that public necessity would enable the 
` Crown to avoid its liabilities without paying damages. It is also observed that 
in Amphitrite it was said in dictum that in its commercial contracts the Govern- 
ment is obliged to perform or pay damages. 

The present writer is not convinced that the threat of damages is invari- 
ably less of a “fetter” than is a decree of specific performance. Professor 
Rosalyn Higgins has observed: “Certainly the argument that the payment of 
substantial damages is tantamount to specific performance, is unconvinc- 
ing. Except for war ‘the actions of [government bodies] are never so urgent 
and necessary that they must act irrespective of cost.’ ”!*° However, it is not 
clear which way the second sentence cuts. If a public body cannot afford the 
damages for a breach, then indeed it will not breach. Such a situation may 
well be desirable if one agrees that it is better for the public to be denied a 
benefit than for contractors with the government to be singled out to pay for 
it. Nevertheless, the public body will be acting precisely as if specific per- 
formance had been granted against it.*°® 

In any event, the cases offer little positive support for the proposition 
that when the Crown, in acting for the public good, violates the terms of its 
contracts, it must pay compensation. Even if this does not seem an attrac- 
tive rule of law, presumably government contractors have long been aware 
of the realities of the situation,’ and have negotiated contractual terms ac- 
cordingly.’ It is certainly inefficient to have every contractor variously esti- 
mating the likelihood of contractually violative governmental action,® and 
this deficiency alone ought to prompt a change to a rule requiring compen- 
sation. Yet it must be observed that a change affecting preexisting contracts 
would constitute a windfall to the contractors. 

In the United States the courts have developed, under the Due Process 


154 J, D. B. MITCHELL, THe CONTRACTS OF PUBLIC AUTHORITIES (1954); Hogg, The Doctrine 
of Executive Necessity in the Law of Contract, 44 Aust. L. J. 154 (1970); Higgins, The Availability 
of Damages for Reliance by a Government on Executive Necessity, in INTERNATIONAL LAW AND 
Economic ORDER, FESTSCHRIFT FUR F. A. MANN 21 (eds. Flume, Hahn, Kegel, & Simmonds, 
1977). : 

5 Higgins, note 154 supra, at 33 (quoting Hogg, supra note 154, at 157). 

186 Similarly, the argument that free speech may be as much “chilled” by fear of substantial 
damage awards as by injunctions was accepted in New York Times v. Sullivan, 376 U.S, 254 
(1964). i 

157 Certainly since Wiliam Cory & Son Ltd. v. London Corporation, [1951] 2 K.B. 476, 
discussed by Hogg, supra note 154, at 157. 

158 Compare Coase, The Problem of Social Cost, 3 J.L. & Econ. 1 (1960). $ 

159 Compare G, CALABRESI, THE COST OF ACCIDENTS (1970). 
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and Contract Clauses of the Constitution, a remarkably similar doctrine of 
government contracts. Most cases have turned on the line between the two 
categories of government acts as set out by Lord Denning in Rolimpex,!® 
although the line seemed for many years to be irrelevant, as the 1930's 
ushered in a long period of extreme judicial deference to the Government’s 
view of the public good. Recently, however, an abrupt change occurred in 
the important case of United States Trust Co. v. New Jersey.!® Justice Black- 
mun’s prevailing opinion’ revitalized the Contract Clause, developing 
jurisprudence of considerable interest to us here. 

United States Trust Co. concerned the New York Port Authority, an entity 
established by the states of New Jersey and New York to coordinate and 
improve transport facilities. The Authority was financially independent, 
with funds derived primarily from private investors. In 1960 the Authority 
took over a bankrupt railway network. Fear that the prospect of inevitable 
losses from the railway operation would damage investor confidence led the 
two states in 1962 to enact legislation constituting a covenant that strictly 
limited the extent to which the Port Authority could subsidize passenger 
facilities from its profitable freight operations and motor vehicle tolls. . 

In the 1960’s and early 1970’s, the worsening mass transit and air pollu- 
tion problems of the region, as well as the national energy crisis, led to plans 
for a vast increase in passenger rail services and for discouragement of the 
use of motor vehicles by increased bridge and tunnel tolls. But although 
the latter would generate substantial surplus revenues, the 1962 statutory 
covenant prevented the diversion of these funds to mass transit projects. 
Consequently, in 1974 both states passed legislation repealing the covenant. 
In United States Trust Co. this action was held to violate the Contract Clause. 


Mass transportation, energy conservation, and environmental 
protection are goals that are important and of legitimate public 
concern. Appellees contend that these goals are so important that any 
harm to bondholders from repeal of the 1962 covenant is greatly out- 
weighed by the public benefit. We do not accept this invitation to en- 
gage in a utilitarian comparison of public benefit and private loss. . . . 
[A] State cannot refuse to meet its legitimate financial obligations 
simply because it would prefer to spend the money to promote the 
public good rather than the private welfare of its creditors.1° 


Justice Blackmun mentioned various lesser contractual impairments that 
the states might have considered, but expressed no opinion as to whether 
even they would have been constitutional. We would submit, however, that 
the heart of the matter lies in a brief note responding to the suggestion in the 
dissent that the harm to the bondholders was relatively small: “For the same 
reason, however, contractual obligations of this magnitude need not impose 
barriers to changes in public policy. The States remain free to exercise their 
powers of eminent domain to abrogate such contractual rights, upon pay- 


180 The U.S. cases are fully discussed by J. D. B. MITCHELL, supra note 154. 

161 431 U.S. 1 (1977). 

1€ This was a four to three decision. Justices Stewart and Powell did not participate. 
163 431 U.S. at 28-29. 
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ment of just compensation.” Thus, as in Nissan, government may take 
what it needs—as long as it pays compensation. 

Furthermore, Justice Blackmun put forward an entirely unprecedented 
doctrine to support the imposition of liability on the states. Admitting that 
in reviewing economic legislation the courts will generally defer to the 
legislative judgment, the Court continued: “[In the present case], however, 
complete deference to a legislative assessment of reasonableness and neces- 
sity is not appropriate because the State’s self-interest is at stake. A govern- 
mental entity can always find a use for extra money, especially when taxes 
do not have to be raised.”!%6 

The dissenters sharply rejected the notion of a stricter standard of review 
in cases where a state endeavors directly to impair its own contractual obli- 
gations. 


I would not want to be read as suggesting that the States should | 
blithely proceed down -the path of reondiating their obligations, finan- 
cial or otherwise. . . . [But] any city or State that enters the market- 
place is well aware that, should it treat its creditors abusively, the market 
is apt to exact “justice” that is quicker and surer than anything that 
this Court can offer.’ 


With respect, this argument misses an important issue. New Jersey and 
New York may have concluded that the present benefit conferred by re- 
peal of the 1962 covenant was worth any increase in borrowing costs that the 
market might exact in future bond issues. But if United States Trust Co. had 
been decided the other way, every state would thereafter have to pay, for 
example in the form of a marginally higher interest rate on its bonds, for 
the risk thus transferred to its creditors. That would be a curious form of 
“justice.” 

It may be remarked that the interests of the Port Authority were identified 
with those of New Jersey and New York. This may seem scarcely to need 
pointing out, for the Port Authority engaged in pursuits valuable to the com- 
munity as a whole, and if any vital activity could not be financed by the Port 
Authority, the funds would have to be supplied by the states. We shall see in 
the next subsection, however, that quite similarly constituted organizations 
have been treated by the courts as if their interests and those of their govern- 
ments were wholly unconnected. 

The bonds involved in United States Trust Co. were widely held, and it might 
.be argued that a state’s self-interest is always at stake in contracts between a 
citizen of the state and an alien, for any advantage to the former accrues 
to the wealth of the state as a whole. While no state is likely to intervene in 
isolated cases, it may be otherwise if in a whole range of contracts citizens 
occupy one role-and aliens another. This, however, is properly the subject 
of the following subsection. 


184 Td. at 29 n.27; see also id. at 30 n.28. 185 See text at note 62 supra. 
166 431 U.S. at 26. 187 Td. at 61-62. 
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State Contracts with Foreign Nationals 


The cases in which a sovereign takes action to disencumber itself of con- 
tractual liability to a private party typically fall into a particular pattern. 
_ Initially, the. sovereign acting as entrepreneur enters into a commercial 
contract. Subsequently, however, the sovereign performs a legislative or 
executive act incompatible with performance of the contract. We have seen 
this pattern in the previous subsection in the context of the contractual 
obligations of the Crown and of the United States and its individual states. 

In the past, the doctrine of absolute sovereign immunity prevented 
foreign sovereigns from being brought before the English courts on breach- 
of-contract claims. Now, however, the State Immunity Act will allow an ac- 
tion to be brought against the foreign sovereign for nonperformance of the 
original commercial contract. The question then arises to what extent the 
sovereign’s subsequent act is relevant to the English court. In the absence of 
directly controlling past decisions, a partial answer may be obtained by 
widening our perspective to include cases where a foreign sovereign acts to 
relieve its subjects rather than itself from contractual liability to aliens. We 
have seen several such cases in earlier sections. f 

Our earlier discussion of conflict-of-laws principles would indicate that 
when a contract is governed by English law, a foreign decree, regardless of 
its purpose, is quite simply irrelevant. Nevertheless, the traditional weight of 
authority in England is that the courts will not enforce a contract, or award 
damages for its breach, if performance would be unlawful by the law of the 
country where the contract is to be performed. Thus, in Ralli Bros. v. Com- 
pania Naviera Sota y Aznar,™® a charter party, governed by English law, for 
delivery of jute in Spain was invalidated by a subsequent Spanish law setting 
a maximum freight rate for jute below that specified in the contract. While 
this rule has been referred to as an exception to the control of the proper 
law,!® the better view would seem to be that it is part of the English 
frustration of contracts doctrine.” 

It may be objected that the Ralli doctrine cannot apply to contracts entered 
into by the sovereign itself, for no party may act to frustrate its own con- 
tract.!7! However, it might still be asserted that an implied term in any con- 
tract entered into by a sovereign is that public needs may supervene. 

These issues were argued at length in Czarnikow v. Rolimpex.'” Rolimpex 
was a Polish state trading organization entrusted with the export and import 
of various basic commodities. Under Polish law Rolimpex was a legal 
person separate from the Government, although it was under the super- 


168 [1920] 2 K.B. 287. 

169 A, Dicey & J. Morris, supra note 109, at 781. 

170 fd, at 783; G. C. CHESHIRE, PRIVATE INTERNATIONAL Law 234-35 (9th ed. 1974; 
10th ed. 1979 unavailable to the writer); Mann, The Proper Law of Contracts Concluded by Inter- 
national Persons, 35 Brrr. Y.B. INT'L L. 34 (1959). 

11 Maritime National Fish v. Ocean Trawlers, [1935] A.C. 524. 

1721978] 1 All E.R. 81 (C.A.), [1978] 2 All E.R. 1043 (H.L.). 
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vision of the Minister of Foreign Trade and Shipping. However, in prac- 
tice Rolimpex made its own day-to-day trading decisions. 

During the summer of 1974, Rolimpex entered into several forward con- 

tracts with the London sugar dealers Czarnikow, and obtained the export 
' licenses required by Polish law. In the autumn of 1974, heavy rains and 
flooding damaged the sugar beet crop, and it turned out that total production 
would be slightly below the needs of the domestic market. The Polish 
Government reacted by prohibiting the export of sugar. Consequently, Ro- 
limpex could not deliver, and abrogated the contracts with Czarnikow. 
Meanwhile, the price of sugar on the world market had risen considerably 
above the contract price, and Czarnikow sued for damages. The Court of 
Appeal dismissed the action, and the House of Lords affirmed. 

Two aspects of this case serve to muddy the issues. First, the contracts 
incorporated the Rules of the London Refined Sugar Association. The Rules 
left Rolimpex responsible for obtaining export licenses, but rendered 
the contracts void in case of “Government intervention.” The tension be- 
tween these provisions was a matter of contractual interpretation of no 
concern to us here, but which pervaded the reasoning of the decision. 
Second, the dispute came to the courts from an arbitrators’ decision which 
the House of Lords read as foreclosing further consideration of the intent of 
the Polish Government. 

The arbitrators found that there had been no collusion or conspiracy 
between Rolimpex and the Polish Government. On the contrary, the 
management of Rolimpex had been informed of the export ban only after 
its imposition, and had protested it. As to the reasons for the export ban: 


In their award the arbitrators found . . . that sugar was available on 
the world market to meet the shortage in the Polish market but the 
Council of Ministers resolved not to purchase sugar on the world 
market because of the high price and the loss of foreign exchange 
that such a purchase would have entailed; that the ban was imposed to 
relieve the anticipated shortage in the domestic market; that its effect 
was to throw the losses caused by the partial failure of the Polish 
sugar crop on overseas traders and consumers. . . 178 


The courts were bound by these factual findings of the arbitrators as to the 
` purpose of the Polish Government in imposing the export ban.'™ But this 
should not have preempted the question, which is one of law, whether “pur- 
pose” in the sense used here ought to be the decisive factor. After all, the 
purpose of New Jersey in United States Trust Co. could be read as the im- 
provement of mass transit facilities. If purpose is to be equated with ulti- 
mate aim, and the means employed to attain that aim regarded as wholly 
irrelevant, a government may break its contracts at pleasure. A government 
can always find a publicly beneficial use for extra money.?” 


173 Cited in [1978] 2 All E.R. at 1046G—H. 

574 See, e.g., id. at 1048A, per Lord Wilberforce. 

™ To be sure, there may come a point where contractual obligations are financially so 
burdensome that performance would threaten the economic stability of a nation. It has been 
recognized that various sovereign remedies, such as devaluation and foreign currency restric- 
tions, remain open to a state in such circumstances. See Kahler, text at note 113 supra. But 
these are general remedies, not invidiously singling out the holders of state contracts. 
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Lord Denning in the Court of Appeal was indeed troubled by the means 
adopted by the Polish Government to ensure a sufficient supply of sugar for 
its people. On the hypothesis that Rolimpex could be regarded as a depart- 
ment of the Polish Government, he accepted that Rolimpex should not be 
permitted to rely on the force majeure clause of the Rules: “18(a) Should the 
delivery . . . be prevented . . . by Government intervention > . . be-, 
yond the Seller’s control .. . “the contract shall be void... without 
penalty payable or receivable.” Lord Denning reached this conclusion by - 
` extending the Temperley doctrine to the acts of all governments. Thus, 
Poland might intervene in its own contracts “for the public good,” and this 
allowed it to ban sugar exports—as long as it paid compensation. As for 
banning exports without paying compensation: “[That] cannot be con-: 
sidered for the public good. . . . That . . . course was not open to the 
government. No implication can be read into the contract so as to per- 
mit it,” ; 

This reasoning suggests a stimulating approach. The contract will be read 
so as to limit “Government intervention” in a government’s own contracts 
to acts that (according to the principles discussed in the subsection “Limi- 
tations” above) the English courts recognize as within the proper exercise 
of sovereign power. If, however, the governmental act is regarded as an 
abuse of sovereign power, the English courts will regard it as no law at all 
(under the doctrine of the subsection “Remedies” above), and one should 
therefore not assume that the parties meant to include it in Rule 1&(a). 

In the House of Lords, however, Lord Wilberforce stated: 


I have very great doubt whether the doctrine developed by [Temperley], 

which is very much one of English constitutional law, can viably be trans- 

planted into the constitutional climate of foreign states, particularly 

such states as Poland which we are entitled to know have an entirely 

different constitutional structure from ours. Such a transplantation, if 

possible at all, would involve English courts in difficult and delicate 

questions as to the motivation of a foreign state, and as to its. 
concept of public good, which would be unlikely to correspond 

with ours.'78 . 


With respect, this is a regrettable statement. The “transplantation” proposed 
by Lord Denning would actually avoid the delicate questions feared, and 
would in no sense impose English constitutional notions on the internal 
structure of other states. All it would do is refuse to recognize enrichment 
at the expense of aliens as a valid public purpose of a foreign state, and 
support this view by adopting an objective means scrutiny as in United States 
Trust Co. 

Lord Denning felt that the Temperley distinction could apply only if 
Rolimpex could be identified with the Polish Government. The arbitrators 
found, however, that Rolimpex was not so closely connected with the 
Polish Government that it was precluded from relying on the export ban as 
governmental intervention within Rule 18(a).1” Lord Denning accepted this 


178 Quoted by the court at {1978} 1 All E.R. at 88A-C. 


"7 Td. at 89E. _ 3811978} 2 AN E.R. at 1047H-]. 
179 Cited in id. at 1047A. 
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determination, and so found that Rolimpex could rely on the export ban 

under Rule 18(a). Thus, he allowed that a government might do in regard 

to the contracts of its state enterprises what it would not be permitted to do 
_in regard to its own contracts. 

Under this dichotomous approach, the crucial determination to be made 
is whether a particular state enterprise is properly to be regarded as an or- 
gan of government. With the question stated in this way there is a tempta- 
tion, which the courts in Rolimpex were unable to resist, to relate the matter 
to a determination of status for claiming sovereign immunity.!® -There is’ 
some irony here. While sovereigns enjoyed absolute immunity, the courts 
took pains to ensure that it was extended only to entities exercising 
genuinely sovereign powers. The result was.a body of precedent under 
which it is difficult to establish that a state enterprise is an organ of govern- 
ment.'*! This precedent now survives to facilitate a claim by a state trading 
enterprise that it is sufficiently distant from the government either to rely on 
force majeure as in Rolimpex, or to rely on government intervention to frus- 
trate its contract as in Ralli. Thus, a doctrine developed to ensure that suits 
were not avoided by a spurious sovereign immunity claim now serves to al- 
low their dismissal by an act of state defense. 

We would submit that the formal status of a state trading organization 
ought to be irrelevant in a case such as Rolimpex. The crucial question 
should instead be whether the government’s commercial self-interest was at 
stake. As in United States Trust Co., it is a question of pragmatism rather than 
of legal status. Neither the Port Authority nor Rolimpex had direct power to 
impose taxation; but their activities were crucial to the respective states, and 
public money would if necessary have had to be found to ensure that these 
activities continued.' Unless such an approach is adopted, foreign govern- 
ments will be at liberty to immunize their state trading enterprises from 
serious losses in a variety of transactions, including their commodity deal- 
ings in the London market.'® 

Once it is determined that a government did intervene, other than for an 
acceptable public purpose, in a contract where its self-interest was at stake, 
that act of intervention should be treated by an English court as having no 
legal effect. It should not trigger the Ralli doctrine and frustrate the con- 
tract; nor, absent express language to the contrary, should such “unlaw- 
ful” governmental acts be granted the status of “Government intervention” 
within the meaning of a contract. Otherwise, the purpose of the State Im- 
munity Act may be thwarted by a formalistic reorganization of the func- 
tions of a foreign state. 


180 See, e.g., [1978] 1 All E.R. at 89H. 181 See Trendtex, [1977] 1 All E.R. 881. 

18? Compare text at note 198 infra. 

183 Note that under English law the prospect of a party’s suszaining severe financial loss 
does not serve to frustrate a contract. See Tsakiroglou & Co. v. Noblee Thor] GmbH, [1962] _ 
A.C. 93, 115 (H.L.) (holding that closure of the Suez Canal did not frustrate a c.i.f. contract). 
` Compare and contrast the U.S. practice: “Increased cost alone doces not excuse performance 
unless the rise in cost is due to some unforeseen contingency which alters the essential nature 
of the performance.” U.C.C. §2-615, Official Comment 4 (1978). 
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Whether damages should be available when the act causing a breach of 
contract is undertaken for an acceptable public purpose is an issue as keenly 
contested with regard to foreign governments as with the Crown.'™4 The 
arguments on each side are as before, with the additional consideration in 
favor of damages that their being available would accord with the rights of 
„private parties against foreign states under contracts governed by inter- 
national law.!% ` 


Interaction with Sovereign Immunity 


Suppose now that a government improperly intervenes in its own con- 
tract. Under the State Immunity Act, suit could be brought for breach of the 
original commercial contract. Once again, the law purporting to justify the 
intervention should be rejected as no law at all and should not excuse 
performance. However, the sovereign might argue that this is the wrong 
perspective from which to`view the case, but that one should instead begin 
by inquiring whether the act giving rise to the breach was undertaken for 
reasons of state. If so, however offensive the act may be, the sovereign, it 
would be argued, would be immune from suit on any claim arising out òf 
that act. 

The issue of how to classify governmental acts breaching commercial 
contracts arose in 1° Congreso del Partido, an Admiralty action currently pro- 
ceeding through the English courts.’ In February 1973, the Cuban state 
enterprise Cubazucar contracted to sell sugar to a Chilean company, Iansa. 
Shipments were to be made on vessels chartered from another Cuban state 
enterprise, Mambisa. The Allende Government was in power in Chile when 

‘the contracts were made, but performance had not been completed at the 
time of the right-wing coup in September 1973. 

The Cuban Government found the new regime of President Pinochet 
politically repugnant, and immediately severed all diplomatic and commer- 
cial dealings with it. The Cuban Government ordered the diversion of two 
ships respectively being unloaded in Chile and at sea nearing Chile. Later it 
disposed of the sugar elsewhere. It also enacted a law freezing all assets 
within Cuba belonging to organizations in which the Chilean Government 
had any interest, a category into which Iansa fell.’*” Iansa had already paid 
for the diverted sugar cargoes. The assets were to remain blocked until such 
time as Chile had a government acceptable to Cuba. 

The dispute over the sugar contracts found its way into the English 
courts through arrest of a ship, the 1° Congreso del Partido, being built at 
Sunderland for Mambisa. The actions were in contract for the value of the 
cargoes, and in tort for wrongful conversion of the cargoes. Goff J. held that 


184 See the subsection “Contracts with the Crown” above. 

18 Higgins, note 154 supra, at 29-30. Compare The Republic of Peru v. Dreyfus Brothers, 
[1888] 38 Ch. 348. 

186 [1978] 1 AH E.R. 1169 (Q.B.D.), [1980] i Lloyd’s List L.R. 23 (C.A.). 

187 Although the relevant “assets” were not all “within” Chile. J 
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the Republic of Cuba was the owner of the Congreso. He then held that the 
Republic was entitled to claim sovereign immunity. 

Some brief comments upon the opinion of Goff J. will suffice here, since 
it has been fully discussed—and strongly criticized——elsewhere.'® Goff J. 
rejected plaintiff’s argument that Cuba, having started as a trader in regard 
to the sugar cargoes, was essentially locked into that role, and could not ele- 
vate an act breaching a commercial contract to the status of actus jure 
imperi.'*° Plaintiff further argued that the purpose of the restrictive doctrine 
of sovereign immunity’ was “to give contracting parties the same certainty 
in commercial transactions as they have when contracting with private citi- 
zens.”}%! Goff J., however, said that immunity under the new doctrine “is 
restricted where the foreign sovereign does not act as such”; 1 and a 
sovereign may be acting as such in breaching a commercial contract. 
Furthermore, he commented, this approach granted equality of commercial 
uncertainty, since private foreign parties could plead force majeure in respect 
of government intervention’**—that is, an act of state defense. 

An equally divided two-judge Court of Appeal affirmed.’ Waller L.J. 
focused on the determination that the breach resulted from “a foreign policy 
decision which bore no relation to commercial interests”! The propriety 
of such a decision was not to be questioned in an English court. 

Lord Denning, however, focused on the contract: 


When the government of a country enters into an ordinary trading trans- 
action, it cannot afterwards be permitted to repudiate it and get out of 
its liabilities by saying that it did it out of high governmental policy or 
foreign policy or any other policy. It cannot come down like a god on to 
the stage—the deus ex machina—as if it had nothing to do with it 
beforehand. It started as a trader and must end as a trader. It can be 
sued in the Courts of law for its breaches of contract and for its wrongs 
just as any other trader can. It has no sovereign immunity.’ 


From a policy perspective, the relationship between the holding of the 
Court of Appeal in 1° Congreso and that of the House of Lords in Rolimpex is 
somewhat uneasy. The two cases leave a lacuna between the sovereign im- 
munity and act of state doctrines which is an invitation to abuse. Rolimpex 
allowed a faint glimmer of hope that a truly egregious interference by a 
government might fail to relieve its state enterprise of contractual liability. 


188 Higgins, note 69 supra. 

18911978] 1 All E.R. at 1192G. Similarly, Carey v. National Oil Corp., 453 F.Supp. 1097 
(C.D.N.Y. 1978), where the Libyan Arab Republic was found to have induced its national oil 
corporation to breach certain contracts not for commercial reasons but as a deliberate 
weapon of foreign policy, and so could claim sovereign immunity. 

19 The court, following Trendtex, was applying the restrictive theory of sovereign immunity, 
as later embodied in the State Immunity Act. See note 69 supra. 

1% [1978] 1 All E.R. at 1193A. 19 Id., at 1193C. 

1 Td, at 1193D. 

194 Leave to appeal to the House of Lords has been granted. 

385 [1980] 1 Lloyd’s List L.R. at 35. 196 Td, at 32. 
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But the granting of sovereign immunity is not contingent upon the act’s 
being found acceptable to the court; “the sovereign is immune from process 
precisely because the domestic court will not adjudicate on his actions.”19" 
Thus, 1° Congreso would now signal a government in such a case that all _ 
will be well if it first strips the state enterprise of its assets, since the govern- 
ment itself would remain safely immune from suit. 

Lord Denning’s view that immunity should not be available for an act 
breaching the sovereign’ s commercial contract avoids this tension between 
act of state and sovereign immunity. The present writer respectfully agrees 
with this approach, and would submit that it is the only consistent policy 
position. 

The question of immunity for“an act compelling a state enterprise to 
breach its contract is more thorny. Lord Denning was prepared to find in 
1° Congreso that “(t]he Cuban government induced its state organisation to 
repudiate [the contract to carry sugar] and . . . then bought the vessel 
and, by its conduct, adopted the repudiation as its own.” This does seem a 
trifle strained, but there is no precedent for a more direct approach. In- 
deed, the Foreign Sovereign Immunities Act explicitly extends immunity to 
claims of tortious interference with contract rights.” Unfortunately, a 
dichotomy between contract and tort claims invites foreign governments to 
structure their state trading enterprises accordingly. Once again, liability 
is readily avoidable unless the commercial self-interest analysis of United 
States Trust Co. is undertaken. 

If immunity is denied, any theory of damages must be consistent 
with act of state cases. Thus, if a sovereign breaches its contract for other 
. than an acceptable public purpose, its act should be denied legal effect 
and it should pay damages for the breach. This conclusion is in harmony 
with our approach to Rolimpex.**! 

It is remarkable that, so soon after the introduction of the restrictive 
theory of sovereign immunity, a case should occur in which the viability of 
the classification on which the whole theory rests should be so fundamentally 
called into question. It remains to be seen how the House of Lords will 
balance the conflicting policy considerations involved in 1° Congreso. 


187 [1978] 1 All E.R. at 1195G, per Goff J. See also {1980} 1 Lloyd’s List L.R. at 36, per 
Waller L.J. 

188 The Cuban Government certainly had sufficient financial control over Mambisa to follow 
such a course. See [1978] 1 All E.R. at 1188G. Note also the recent concern in England over 
the growing tendency of substantial companies to trade through flimsy subsidiaries, and to let 
the latter collapse rather than pay their debts. The Sunday Times (London), Dec. 9, 1979, 
at 72, col. 1. 

19 [1980] 1 Lloyd’s List L.R. at 31. 200 28 U.S.C. §1605(a)(5)(B). 

%1 Were immunity to be denied in 1° Congreso, it might be argued on the merits that hos- 
tility between the Cuban and Chilean regimes was so strong that English cases relating to con- 
tracts between subjects and enemy aliens should control; these permit abrogation of contracts 
and freezing of assets. Ertel Bieber v. Rio Tinto Co., [1918] A.C. 260; Arab Bank v. Barclay’s 
Bank, [1954] A.C, 495. Similarly, Sardino v. Federal Reserve Bank of New York, 361 F.2d 
106 (2d Cir. 1966), cert. denied, 385 U.S. 898 (1966). 
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CONCLUSIONS. 


If one durable principle emerges from our analysis, it is that the act of 
state and sovereign immunity doctrines should be maintained in harmony. 
Wherever there is divergence, it may be possible to evade the judicial 
scrutiny allowed by one doctrine by taking shelter under the other. Dunhill 
and 1° Congreso point to the dangers entailed in allowing either doctrine to 
reach beyond the other. 

Total accord between the two doctrines, however, is not possible. An indi- 
vidual injured by a foreign government’s abuse of sovereign power cannot 
sue that government for redress in the English courts. Such matters remain 
the province of international negotiation. Yet that individual may claim in an 
action against a private party in the English courts that the foreign decree 
should be treated as not a law at all. In a case where the decree is mani- 
festly abusive, such a claim will succeed. This may itself give rise to injustice, 
in that not all parties aggrieved by an unjust foreign decree will be able 
to bring a suitable defendant within the jurisdiction of the English courts. 
But, given the protracted and uncertain nature of international proceedings 
for reparation, municipal courts may offer the only real possibility of 
redress, and any refusal on their part to honor iniquitous foreign decrees 
can hardly be regretted. 

The importance of harmony between the two doctrines is particularly 
apparent in the context of the activities of state trading enterprises. The 
status of such enterprises within their governments should not be de- 
terminative of a claim based on governmental intervention in a contract. It 
is all too clear that this criterion is subject:to such severe evidentiary prob- 
lems as to be essentially unworkable. Furthermore, to allow cases to turn on 
considerations of status invites foreign governments to pattern their rela- 
tionships to their state trading enterprises accordingly. The mechanical de- 
termination of status should be replaced with a less formalistic inquiry’. 
into whose self-interest was truly at stake in the contract. If the state stood to 
benefit, then the state should be considered party to the contract. The distri- 
bution among its trading enterprises of functions—and of assets—that a 
government finds appropriate to its organizational needs should not be per- 
mitted to set up a formalistic barrier against a claim based on a contract 
made for the benefit of the state as a whole. Private parties can rarely be 
aware of the whole inner structure of a foreign state’s government, and 
ought not to be charged with such knowledge to their detriment. 

The factors should be weighed in a full hearing on the merits. A sovereign 
should not be permitted to avoid the hearing by claiming immunity on the 
grounds that the act whereby it breached the contract was an actus jure 
imperi. The court should focus on the contract, take jurisdiction, and deter- 
mine if the act causing the breach was a permissible exercise of sovereign 
power. This is precisely the inquiry to be undertaken in actions against 
nonsovereign entities, and no foreign sovereign should be permitted for its 
own benefit to open a fissure between the English sovereign immunity and 
act of state doctrines. 
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Many modern English act of state cases are contract cases, particularly 
concerning the sale of goods. English policy respecting such contracts is 
that, absent very special circumstances, they are to be performed. The 
English doctrine of frustration is narrow, and would not have been triggered 
by the circumstances under which the export ban in Rolimpex was imposed. 
Foreign governments should not be permitted effectively to intrude their 
theories of frustration into English contracts. If any contractual risks are not 
to their taste, they may insure against them, contract around them, or in- 
corporate them into the contract price, as private parties do. The Rolimpex 
decision has added an element of uncertainty into this process of assign- 
ing risks by contract, and this is to be regretted. England’s role as a world 
center for contractual activity is vital to the economic well-being of the na- 
tion, and in such circumstances commercial certainty is by no means too 
trivial a purpose around which to shape a legal doctrine. 

In the context of expropriation, municipal courts have little power to 
shape the future conduct of foreign governments. Thus, the policy con- 
sideration most stimulating for doctrinal developments in the contractual 
setting is lacking here. It is therefore to be expected that the English courts 
will continue to be slow to intervene except, as Oppenheimer indicates, in the 
most egregious cases. 


NEGOTIATING BY CONSENSUS: DEVELOPMENTS IN 
TECHNIQUE AT THE UNITED NATIONS 
CONFERENCE ON THE LAW OF THE SEA 


By Barry Buzan* 


The Third United Nations Conference on the Law of the Sea (UNCLOS 
HI) is important not only because of the scope and substance of the issues 
with which it is concerned, but also because it represents a major interna- 
tional experiment in decision making by consensus. Most of the attention 
it has attracted so far has been focused on the problems, progress, and 
prospects of the conference as a unique event.’ Given the magnitude of the 
matters at stake, not to mention the drama of the proceedings, this is natural 
enough. In addition, there is the risk of a severe blow to the process of in- 
ternational negotiation in general, and to the United Nations system in par- 
ticular, should UNCLOS III fail.? Only a few writers have so far begun 


* Department of International Studies, University of Warwick, England. The author would 
like to thank the Nuffield Foundation for funding part of the research on which this paper is 
based. 

Much of the research for this paper was in the form of interviews with delegates and officials 
at six of the substantive sessions of the Third United Nations Conference on the Law of the Sea 
between 1974 and 1978. The number of interviews totals around 180, and the number of 
individuals around 70, nearly all of these from Western and Third World countries, The inter- 
views were all open-ended in nature, though mostly arranged beforehand, and the inter- 
viewees were all aware that I was an independent academic observer not affiliated with any 
government, nongovernmental organization, or newspaper (despite use of a press identifica- 
tion to obtain admission to the sessions). Since participants at a conference are never them- 
selves fully in the know about everything that is going on, and since their perspectives are dis- 
torted by the pressures of day- to-day events, they can both singly and collectively be an un- 
reliable source. I have tried to minimize this source of error by cross-checking important 
information both across interviews and against the published and unpublished reports of other 
researchers. Confidentiality, of course, is a condition of such interviews, and it is therefore not 
possible to specify sources. 

1 The bibliography on UNCLOS is now enormous. Very useful overviews can be found, 
inter alia, in Miles, The structure and effects of the decision process in the Seabed Committee and the 
Third United Nations Conference on the Law of the Sea, 31 INT'L ORGANIZATION 2 (1977); and 
the series of sessional reports by Stevenson & Oxman, The Preparations for the Law of the Sea 
Conference, 68 AJIL 1 (1974); The Third United Nations Conference on the Law of the Sea: The 
1974 Caracas Session, 69 AJIL 1 (1975);—The 1975 Geneva Session, 69 AJIL 763 (1975); and 
Oxman, The Third United Nations Conference on the Law of the Sea: The 1976 New York Session, 
71 AJIL 247 (1977);—The 1977 New York Sessions, 72 AJIL 57 (1978);—The Seventh Session 
(1978), 73 AJIL 1 (1979);—The Eighth Session, 74 AJIL 1 (1980). For Professor Oxman's 
report on the ninth session, see p. 211 supra. The present author’s contribution to this litera- 
ture includes SzaBeD Pourries (1976). 

2 It can be argued that failure to produce a full, agreed convention on the law of the sea 
would constitute failure inasmuch as the conference would not have fulfilled its declared 
objective. Such an argument, however, would ignore the various lesser levels of accomplish- 
ment which might be seen by many as very substantial achievements. These range from partial 
conventions down to widespread use, as a guide to unilateral lawmaking by states, of general 
frameworks developed at UNCLOS. See Law or THE SEA: CONFERENCE.OUTCOMES AND 


324 


1981] . NEGOTIATING BY CONSENSUS - 325 


systematically to discuss procedural developments at UNCLOS in terms 
other than those relating to the success or failure of the conference itself. 
Jonathan Charney and Bernard Oxman have pointed out the significance 
of procedural developments and precedents,’ Robert Eustis has begun the ` 
exploration of UNCLOS as a model of multinational negotiation,* and Ed- 
ward Miles has argued that nothing similar to UNCLOS should be tried 
again. United Nations concern about problems in the process of inter- 
national negotiation in general is demonstrated by General Assembly 
Resolution 32/48 (December 8, 1977), requesting a report on the techniques 
and procedures used in the elaboration of multilateral conventions.® 

Following up the view that process in international negotiation is an im- 
portant problem in its own right, this paper will examine the innovations in 
negotiating by consensus that have been developed at UNCLOS, and will 
attempt to derive lessons from this experience for the further use of con- 
sensus rules. An exercise of this sort requires justification, and the argu- 
ments here are firstly, that consensus represents an important and neces- 
sary development in international negotiating technique, and secondly, that 
the innovations being tried at UNCLOS are both useful and generalizable. 
Before we move on to the UNCLOS experience with consensus, it is worth 
outlining these justifications in more depth. 


I. THE IMPORTANCE OF CONSENSUS PROCEDURE 


There are at least two lines of argument that can be used to establish 
the importance of consensus procedure: 


(1) presentation of evidence of a‘trend towards its use in practice 
instead of other techniques, and 


(2) political arguments demonstrating the merits of consensus as com- 
pared with alternative decision-making procedures. 


A trend towards the use of consensus in international forums has existed 
since the mid-1960’s, and has been observed by a number of authors.’ 








IMPLEMENTATION (Miles & Gamble eds. 1976). There is also the problem that a successful 
outcome in procedural terms (i.e., a convention) may prove to be a failure in practical imple- 
mentation. 

3 Charney, United States Interest in a Convention on the Law of the Sea: The Case for Continued 
Efforts, 11 Vand. J. TRANSNAT'L L. 39 (1978); and Oxman, 71 AJIL at 247. 

‘Eustis, Procedures and Techniques of Multinational Negotiation: The LOS HI Model, 17 VA. J. 
INTL L. 219 (1977), 

5 Miles, An Interpretation of the Caracas Proceedings, in Law OF THE SEA: CARACAS AND 
Bryonp 40 (Proceedings of the 9th Annual Conference of the Law of the Sea Institute, 
Christy et al. eds., 1975). 

€ This report was originally due by the 34th session (1979), but had not yet become avail- 
able at the time of writing. 

7 Jenks, Unanimity, the Veto, Weighted Voting, Special and Simple Majorities and Consznsus as 
Modes of Decision in International Organisations, in CAMBRIDGE ESSAYS IN INTERNATIONAL Law: 
Essays in Honour or Lord McNair 48, 56-61 (1965); Vignes, Will the Third Conference on 
the Law of the Sea Work According to Consensus Rules? , 69 AJIL 119, 119-22 (1975); Okularczyk, 
Consensus in the Decision-Making Process of the United Nations Organs, 1 Stup. INT'L REL. 
121, 126-32 (1973). 
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If consensus is loosely taken to mean some form of decision making by con- 
sent that does not involve recourse to voting, then numerous examples of 
bodies that practice it can be cited, as they are by the above-mentioned 
authors. These include, inter alia: the’ Sea-bed Committee (1968-1973), 
the Committee on the Peaceful Uses of Outer Space, the Economic Com- 
mission for Europe, the United Nations Development Programme (UNDP), 
the United Nations Conference on Trade and Development (UNCTAD— 
particularly in the commodity subcommittees, but also in the special concilia- 
tion procedure provided for in the rules of both the Conference and the 
Trade and Development Board),* the UN Advisory Committee on Peace- 
ful Uses of Atomic Energy, the Advisory Committees on the UN Emer- 
gency Force (UNEF) and the Congo Operation (ONUC), and the Interna- 
tional Law Commission (ILC);® and sometimes the UN General Assembly, 
the UN Security Council,!® the Governing Body of the International Labour 
- Organisation (ILO), and the Executive Directors of the International Mone- 
tary Fund (IMF) and the International Bank for Reconstruction and 
Development (IBRD). Delegates interviewed by the author at UNCLOS also 
pointed out that consensus, or consensus-like, procedures were used in the 
League of Nations Secretariat, at the 1932 Disarmament Conference (in 
particular by Arthur Henderson), and contemporarily in’some bodies of the 
North Atlantic Treaty Organization (NATO). Ronald Meltzer notes that 
. consensus procedures derived from UNCLOS were used in the Ad Hoc 
Committee on restructuring the economic and social sectors of the UN sys- 

tem during 1976 and 1977.” Indeed, in its 1980 Draft Convention on the 

Law of the Sea, UNCLOS itself gave consensus decision-making procedures 
a major role. in the Council of the proposed International Sea-Bed 
_ Authority.” 

The reasons underlying this trend can be explained in terms of our second 
line of argument: the comparative merit of.consensus in relation to other 
decision-making procedures. C. W. Jenks, Alice Haemmerli, and Jonathan 
Charney have already made this case in some detail," and there is no need 
to do more than review it briefly here. The key problem in contemporary 
international decision making is the divorce of power from voting majorities 
resulting from the expansion of membership in the international system. 
This renders majority voting increasingly useless for lawmaking decisions 
because of the danger of powerful alienated minorities. Indeed, given the 
prominence of ideological divisions in the system, majority voting is highly 
likely to produce important disaffected minorities. Since weighted voting is 
politically unacceptable except in some specialized organizations (the IMF, 


8 Jenks, supra note 7, at 59-61; and Okularczyk, supra note 7, at 130-31. 

? On the procedures of the ILC, see UN Doc. A/CN.4/325, at 21-27 (1979). 

10 See also S. BAILEY, VOTING IN THE SEecurITy CounciL 75-83, 198-99 (1969). 

n Meltzer, Restructuring the UN System: Institutional Reform Efforts in the Context of North-South 
Relations, 32 INT'L ORGANIZATION 994, 1004—06 (1978). 

22 UN Doc. A/CONF.62/WP.10/Rev.3, Art. 161 (1980). 

18 Jenks, supra note 7; Haemmerli, International.Norm-Creation for a Divided Society: A Reap- 
pratsal of Some Perennial Problems, 20 Oris 315 (1976); and Charney, supra note 3. 
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the IBRD, some commodity organizations), the traditional decision- 
making procedures of the United Nations and its predecessors are seen as 
being no longer adequate to the task of international rule making. The need 
is for a technique that will ensure very broadly based support for decisions 
in a highly divided system, and it is on this ground that consensus exer- 
cises its appeal. As Charney puts it: 


The consensus system assures that decision-making at a multilateral 
negotiation of a convention will not be dominated by the numerical 
superiority of any group of nations. Rather, procedural significance will 
be given to the variations in the power of nations. Since it is difficult 
to obtain acceptance of voting systems that overtly recognize the dif- 
ferences in nations’ importance, the consensus approach permits the 
maintenance of an egalitarian procedure which in practice may assure. 
that multilateral negotiations reflect the real geopolitical power of the 
participating nations.* 


This characteristic of consensus only becomes important if global-level 
negotiation remains a central activity of the system’s members.. Gilbert 
Winham argues that “[wle are entering an era in which international 
negotiation appears to be the predominant mode of relations between 
states.”"® That assumption underlies this paper, and is the justification for 
attempting to derive lessons about the use of consensus from the UNCLOS 
experience." Although a move towards isolation and autarchy is theo- 
retically possible, it does not seem likely. Rather, structural trends in the in- 
ternational system seem more likely to produce both sets of issues and a set of 
actors that will increase the need for large-scale international negotiations. 
Interdependence does not appear to be on the wane, and the burgeoning 
scope, variety, speed, and intensity of human activity on and off the planet 
can scarcely fail to generate new and pressing problems of a global nature. 
In addition, the demand to participate in, and influence, the management of 
the international system will tend to increase as power (generally and in 
terms of “issue power”) becomes more dispersed, as witnessed by contem- 
porary pressures for North-South negotiations of various kinds. Since the 
diffusion of power has been a main trend in the system for the past 
two decades, with no sign of slowing down, higher levels of participation 
become not only a necessary condition for effective system-level action, but 
a political inevitability.’ 

Both of these basic conditions push strongly towards the continued use of 
global-level negotiations as a necessary central element in international rela- 
tions. The logic of a deepening economic and environmental interdepend: 
ence also points towards an increasing need for higher level outcomes in the 
form of specific agreements directly affecting important areas of govern- 


14 For a discussion of weighted voting in international economic organizations, see Zamora, 
Voting in International Economic Organizations, 74 AJIL 566 (1980). 
1$ Charney, supra note 3, at 43. . 
6 Winham, Negotiation as a Management Process, 30 WorLD Pot. 87, 111 (1977). 
17 For the contrary view, see Ruggie, On the Problem of ‘the Global Problematique’: What Roles 
for International Organisations?, 5 ALTERNATIVES 517, 537-38 (1980). 
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ment and business behavior. In this, too, UNCLOS might be more of a 
pointer towards the future because of its hard legal objectives than the 
string of “softer” UN conferences held during the 1970’s with their more 
discursive and declaratory mandates. Clearly, an autopsy on UNCLOS will 
be more interesting if it can be used to implement design improvements in 
subsequent members of the species, than if it merely gives insight into the 
innards of a unique monster. 

Put crudely, these arguments lead to the conclusion that the practice of 
global democracy of some sort is going to be a necessary condition for deal- 
“ing with planetary problems. This will be so regardless of whether such 
democracy is desirable, and perhaps even regardless of whether it is work- 
able. The low esteem in which UNCLOS is widely held because of the 
slowness of its proceedings stands as a warning of possible developments: 
the dominance of form over function in the international system should 
not by now surprise anyone. It would obviously be better under such con- 
ditions if large-scale global negotiations could be made more efficient. If 
the projections outlined above are seen to be at all likely in the array of 
possible futures, then to that extent it behooves us to learn as much as we can 
from the struggle with consensus techniques that has gone on at UNCLOS 
III. As Miles observes: “the rules of the Third UN Conference on the Law 
of the Sea have become a precedent for any future international con- 
ference in which similar incompatibilities between substantive capabilities 
and coalition size obtain.”?® 

It is important to note in this regard that UNCLOS is much more useful 
if observed as a prototype or trial run for consensus, than if viewed as a 
make-or-break test case. In other words, the outcome at UNCLOS should 
not be used to make conclusive judgments about the efficacy of consensus 
procedures. Since many of the innovations in procedure at UNCLOS were 
made in the heat of conference crises, the level of errors and problems is 
characteristic of early prototypes rather than of fully evolved production 
models. Given the need for consensus procedures, the orientation of this 
paper will be towards suggesting design improvements derived from the 
UNCLOS experience, rather than towards looking for grounds on which to 
condemn or promote the UNCLOS model. 

Two procedural i innovations in particular will occupy our attention here. 
The first is the formalization of consensus procedure in the UNCLOS 
rules.” It sets a precedent both in terms of the act of formalization itself, 
and in terms of the particular rules laid down. Nearly all prior use of con- 
sensus has been conducted informally, and has been based simply on the 
consent of the actors involved. Formalization opens up the prospect of wide- 
spread emulation along the lines of the extensive use of General Assembly 
rules by many bodies as a standard agreed package. 

The second, and more interesting, innovation is the set of techniques 
evolved at UNCLOS in order to push the process of consensus formation. 


18 Thid. 19 Miles, supra note 1, at 180. 
20 UNCLOS III, Rules of Procedure, UN Doc. A/CONF.62/30/Rev.2 (1976). 
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This we will call the active consensus procedure to distinguish it from passive 
consensus procedure, which is the mere substitution of consensus for voting 
as a way of making decisions. Passive consensus is often used to avoid voting 
when there is fear that a destructive polarization will result from a vote. 

By itself, however, it poses the danger that discussion will drag on inter- 
minably, and that the outcome may be no decision at all. Active consensus 
procedure addresses this problem, and offers some hope that consen- 
sus can be turned into an effective, as well as politically necessary, technique. 
Several important experiments in this direction have been tried at 
UNCLOS, and they will be the primary focus of attention in what follows. 

The question of the utility of these innovations will be discussed in the con- 
text of the UNCLOS experience in the following sections. The question of 
their potential for transfer to other forums can be dealt with here. That 
such a transfer is necessary is implicit in the argument thus far, and the 
case cited by Meltzer?! indicates that it may already be beginning. 
There seems no obvious reason why these techniques could not be used in 
forums other than UNCLOS, and more than 20 senior delegates to 
UNCLOS interviewed on this question by the author agreed unanimous] 
that positive consensus procedures could, and probably would, be used 
elsewhere. The most likely source of resistance to consensus procedure 
comes from those states who see advantage in the present form of majority 
voting. Under present conditions, this logic points towards the Group of 77, 
many of whose members are weak states reliant on combined voting power 
as one of their principal sources of influence. 

As we shall see, this group did oppose the use of consensus rules by 
UNCLOS, but finally came around to accepting them. The reason for this 
turnaround was the refusal of powerful minorities to negotiate under ma- 
jority voting rules, combined with a very widespread desire to have an inter- 
nationally agreed regime for the oceans. In other words, the nature of the 
issues at stake was such that states could only reap maximum advantage in 
the context of an internationally agreed regime. Competitive unilateral 
action would entail heavy countervailing costs (such as enforcement costs in 
defense of claims to territorial sea not recognized by major ocean users), 
as well as the loss of many advantages arising from coordinated behavior. 
Although the particular issues here are unique to the law of the sea, the 
structure of choices in relation to cooperation and unilateral action is a para- 
digm for the politics of interdependence. While the character of the law of 
the sea. issues may represent a relatively advanced case of global interde- 
pendence, there can be little opposition to the contention that interde- 
pendence is increasing as a structural characteristic of the international sys- 
tem. On this basis, UNCLOS can be seen as part of a trend, regardless of 
the idiosyncracies of its issues. Consensus procedures are the most obvious 
form for the pursuit of interdependence politics, and UNCLOS may well 
represent the first major acknowledgment that international cooperation in 
the interests of all can only be conducted in this way. Dreams of majori- 


21 Note 11 supra. 
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tarianism divorced from power will simply have to be abandoned in the face 
of realities stemming from pressing problems of global management and 
coordination. On this argument, the major barrier to the more widespread 
use of consensus may well be crumbling as a result of structural pressures 
from the system itself. 

One other difficulty remains in éstablishing the utility of this discussion, 
and that is separating the influence of process from the influence of sub- 
stance in relation to any lessons one might hope to learn from the UNCLOS 
experience. It hardly needs to be said that process factors are only part 
of what determines the ease or difficulty, swiftness or slowness, and even- 
` tual success or failure of a negotiation. A host of other factors bear on the 
outcome of any such event, all interacting in a complex matrix within which 
each conditions the impact of others in a variety of ways. These include 
the nature of the issues at stake (complexity, salience, familiarity); the depth 
of disputes and the ease of availability of grounds for agreement; the com- 
plexity and character of the political alignments; the personalities involved 
and the interplay among them; the impact of external events, both related 
and unrelated, on the course of the negotiations; the skill and political 
weight of national delegations; the choice of national policy positions and 
negotiating strategies; and suchlike. Any one of these could exercise a de- 
cisive influence on the outcome of any particular negotiation. As for 
UNCLOS, while it is possible to identify factors that have had a major 
influence on the proceedings thus far,” it is not possible to assign weights 
to them with any degree of reliability. In other words, the influence of 
process factors cannot be disentangled from the influence of other factors 
bearing on the negotiations. 
` Consequently, it is impossible to make definitive arguments about the role 
of process factors at UNCLOS, and that exercise will not be attempted 
here. However, inability to separate out the precise influence. of process 
factors in a particular negotiation does not condemn us to silence on the 
subject. Process factors are clearly important enough in their own right to 
warrant separate study, and are amenable to analysis in terms of their in- 
ternal logic and structure. Case evidence needs to be treated with caution, 
since it may reflect the impact of other factors: for example, can the slow- 
ness of UNCLOS best be explained by the impact of consensus rules or by 
the complex nature of the issues, the multiplicity of competing alignments, 
the nonobviousness of grounds for agreement on some issues, and the dif- 
ficulties of assembling such a vast package deal? Nevertheless, such evidence 
can provide useful guidance to the vulnerability of particular procedures to 
influence from other factors. Since our purpose here is not to assess the 
performance of consensus, but merely to suggest ways in which the tech- 
" niques might be improved, precise differentiations of this impossible kind 
` are not necessary to our task. The fact that UNCLOS îs something of a 
paradigm for the politics of international interdependence provides addi- 
tional validity to its use as a case study. The basic fact, however, is that 


. 7 See B. Buzan, supra note 1, at 269-300. 
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UNCLOS isthe only major experiment we have with consensus procedures, 
and inasmuch as those procedures are considered important for future use, 
we have to learn from it what we can despite the limits on rigorous analysis. 


' ` IL. THE UNCLOS EXPERIENCE WITH CONSENSUS 


The day-to-day proceedings of UNCLOS have been discussed in detail 
in many works reporting on sessions of the conference, and it is not my in- 
tention to repeat or summarize that exercise here. The purpose of this sec- - 
tion is to outline the two innovations introduced above—the formalization 
of consensus rules and the development of positive consensus procedures— 
as a basis for discussing lessons in the final section. We will be dealing de- 
scriptively with the history of UNCLOS between 1973 and 1980, but only 
with regard to the negotiating peores The substantive side of the confer- 
ence will be ignored. 

The battle over the rules of procedure for UNCLOS is well docu- 
mented,” and need not detain us. The rules that resulted are important be- 
cause they represent a major instance of formalization in a tradition of con- 
sensus that is still largely unformalized. The key items are the Gentleman’s 
Agreement and the four rules that make it operational (Rules 37—40),”4 
and taken together, these provide a standard package for implementing pas- 
sive consensus procedure. The Gentleman’s Agreement contains the only 
explicit mention of consensus, and requires that the “Conference should 
make every effort to reach agreement on substantive matters by way of con-. 
sensus and there should be no voting on such matters until all efforts at 
consensus have been exhausted.” Rules 37 through 40 define voting rights, 
required majorities, and a variety of procedures by which voting may be de- 
ferred in order to ensure that all efforts at reaching consensus have been 
exhausted. 

The particularities of these rules, however, are less important than the . 
nature of the political forces that led to their adoption. The confrontation 
was between a powerful minority with major marine interests and capa- - 
bilities, and a weak majority largely motivated by local concerns and with no 
major maritime capabilities. Since the issues at stake were characterized by 
high levels of interdependence, and since the desire for an agreed regime 
was high on both sides, the political necessity of operating by consensus 
was much stronger than the inclusion of rules on voting would seem to im- 
ply. It was necessary to have voting rules in order both to give the weak 

some leverage and to guard against the tendency of consensus procedures 
` to drift into paralysis because of a lack of pressure to come to decisions. 
But while provisions for voting were needed as part of the rules package, 
actual resort to their use on substantive issues would in all likelihood have 


r 


23 Sohn, Voting Procedures in UN Conferences for the Codification of International Law, 69 AJIL 
333 (1975); Miles, supra note 1, at 180- 85; Vignes, supra note 7, at 123; -B, Buzan, supra 
note 1, at 216-18. 

74 UN Doc. A/CONF.62/30/Rev.2, note 20 supra, at 8-9, 17 (1976), aiiai in the appendix 
to this article at p. 347. 
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indicated a breakdown of the negotiations. In other words, the argument is 
that the sensitivity of the political balance underlying UNCLOS was suffi- 
ciently great that a successful outcome of the negotiations could only be 
achieved by the use of consensus procedures throughout. Resort to voting 
on substantive matters would mean a failure to accommodate some impor- 
tant interest. It would not only jeopardize the package-deal- -building enter- 
prise, but also weaken the creation of a harmony sufficient for the effec- 
tive management of a highly interdependent issue-area. The condition of 
high interdependence thus necessitated the conduct of business by consen- 
sus. Forced victories by one side or the other on particular issues would 
be won only at the expense of an overall agreed package desired by all. 
The kind of behavioral commitment required from states for a workable 
law of the sea convention necessitated a level of final agreement close to 
consensus (consensus here as a description of collective opinion rather 
„than a process of decision making: in Daniel Vignes’s terms, consensus does | 
“not imply unanimity, but a very considerable convergence of opinions 
and the absence of any delegations in strong disagreement, however few in 
number”).”° 

‘The first part of the UNCLOS experiment with consensus began at its 
opening substantive session in Caracas in.the summer of 1974 and contin- 
ued until the middle of the 1975 Geneva session. During this time, UNCLOS 
attempted to work with passive consensus procedures, trusting in the gen- 
erally high desire for a successful outcome to provide momentum towards 
compromise. In a sense, this was merely a continuation of the procedure 
used in the Sea-bed Committee during the previous 6 years, with the addi- 
tion of formalized rules and the more intense atmosphere of a full-scale 
conference. The continuity between the two is emphasized by the fact that 
UNCLOS inherited the mandate entrusted to, but not completed by, the 
Sea-bed Committee, namely, to produce an informal single negotiating text 
(ISNT) that could be used as a basis on which to negotiate a convention.”® 
The idea of producing a negotiating text by negotiation was paradoxical 
from the start, since it was clear that if it was actually produced in this way, 
it would constitute a negotiated test with all the baggage of status and com- 
mitment that that implies. In the event, neither the Sea-bed Committee nor 
UNCLOS was able to complete this task using passive consensus procedures. 


35 Vignes, supra note 4, at 124. 

6 A single negotiating text is one in which single, as pasia to sets of alternative, draft 
articles are provided for all issues on the agenda. It represents a major step away from a situ- 
ation in which each agenda item is cluttered with alternative texts representing the principal 
contending positions. Such a text is not negotiated—it has no status and implies no commit- 
ment—but it does serve as a coherent basis on which to negotiate, and it performs the vital 
function of pulling states away from their varied starting positions towards a common posi- 
tion. To be useful, a single negotiating text must reflect the main trends of opinion, and it is 
likely to have a substantial influence on any agreed outcome. The decision to produce a single 
negotiating text in a negotiating body like the Sea-bed Committee, instead of getting the 

_ International Law Commission to produce a draft convention as it had done for UNCLOS 
I and II, was taken because of the intensely political nature of the struggle over the new ocean 
regime. A major transformation in international law had to be handled through political rather 
than through legal mechanisms. 
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The Sea-bed Committee had bequeathed to the conference a massive jumble 
of alternative texts on almost every important item, and although some 
progress on pruning and ordering was made at Caracas, a daunting task 
still remained. as 

It is clear from the present historical perspective that the magnitude cf the 
task facing UNCLOS did not begin to be fully appreciated until the middle 
of the conference’s second substantive session in April 1975. Despite the 
glacial progress of the Sea-bed Committee between 1968 and 1973, the pre- 
vailing opinion in 1974 was that UNCLOS would require only two, or at 
most three, sessions to complete its work. By the middle of the 1975 ses- 
sion, it was abundantly clear that continued use of passive consensus pro- 
cedures would not produce an ISNT by the end of the session, and per- 
haps would never do so. Given strong expectations at the time of a reason- 
ably early completion of the conference’s work, it was justifiably feared 
that such an outcome would jeopardize the whole future of the law of the 
sea. Both the conference in general and the 1975 session in particular had 
reached a crisis. 

Although one cause of this crisis was simple misunderstanding of how 
much was involved in producing an ISNT, a major cause of the difficulty 
was the low incentive to initiate compromise which is implicit in passive con- 
sensus procedures. Because of the highly divided nature of alignments at 
UNCLOS,” there was, in addition, a particularly strong need for reconcili- 
ation mechanisms, and this compounded the problem of passive consensus. 
Under passive consensus procedure, it becomes rational strategy to hold 
out as long as possible in the hope that the other side will concede first. 
Nearly all the incentives direct activity into the building of strong positional 
alliances, and there is no structural pressure to move to bargaining and com- 
promise other than the general desire on the part of participants to have an 
agreed outcome. The situation at Geneva reflected this pattern and was a 
powerful illustration of the point made by Robert Keohane about the UN 
General Assembly: because it has no “extensive common interests or 
sentiments to bind its members together. . . . it isa general principle that 
whoever can take advantage of the rules of procedure will do so.””* 

At UNCLOS, the rules were being used to indulge in an extensive exer- 
cise in competitive coalition building. By mid-April 1975 the situation was 
so critical that the whole UNCLOS experiment with consensus was in danger 
of collapse. New procedures had to be found if such a crash was to be 
avoided. What was needed was something to generate momentum towards 
compromise, and restore a pace of progress that would offer some hope of 
successful conclusion within the foreseeable future. 

It was under these circumstances that UNCLOS began to evolve the set of 
techniques here labeled active consensus procedure. Since the problems of 
passive consensus do not appear to result from factors unique to UNCLOS 


2? On which see Buzan, ‘United We Stand . . .’: Informal Negotiating Groups at UNCLOS II, 
4 Marine Pory 183 (1980). 

78 Keohane, The Study of Political Influence in the General Assembly, 21 INT'L ORGANIZATION 
221, 233 (1967). j 
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—though they do appear to be exacerbated by extensive divisions of opin- 
ion in the context of interdependence issues—it is worth examining these 
developments in some detail as possible guides to application elsewhere. 
Conference President H. S. Amerasinghe put to the delegates an inspired 
(and, as Miles notes, “controversial” and “desperate”*) proposal. He sug- 
gested that the Chairmen of the three main committees be mandated to 
produce informal ISNT’s covering the agendas of their respective com- 
mittees. Although many delegates were unhappy about this leap into the 
dark, the proposal was adopted by consensus on April 18, 1975. This ac- 
-ceptance illustrates an important and neglected point: namely, that dele- 
gates have a right to agree as well as a right to disagree. Although many 
of them did not like the President’s proposal, they realized that without some 
such procedural innovation the existing structure of negotiation would 
not give them a reasonable chance of producing a law of the sea conven- 
tion on which they might be able to agree. Neither incentives to compro- 
mise, nor mechanisms for the discovery of nonobvious grounds for com- 
promise, were encouraged by passive consensus procedures. Most dele- 
gations wanted a convention, and were therefore prepared to swallow this 
innovation as their only apparent hope of avoiding failure. 

This innovation dominated the six subsequent sessions of UNCLOS, and 
lies at the heart of active consensus procedure as developed at the confer- 
ence. The essence of it was that the delegations agreed to transfer to the 
Chairmen their collective right and responsibility to draft an ISNT. Its im- 
mediate advantage was that it solved the sessional crisis. A concrete output 
would be achieved by the Geneva session, which would not only restore mo- 
mentum, but also provide a basis for negotiation at the next session. The 
instruction to the Chairmen to draft ISNT’s thus overcame in a single leap 
the inability of either the Sea-bed Committee or the conference to nego- 
tiate such a text. , eas 

While the original intention behind this innovation appears to have been 
limited to solving the sessional crisis, the method quickly took on a life of 
its own and became the central procedural mechanism of the conference. 
By having the Chairmen draft ISNT’s, some of the paradoxes involved in 
negotiating a negotiating text were muted. The Informal Single Negotiating 
Texts were very much informal.” They did not bind anyone, including their 
authors, and they had no official status as anything but a coherent basis on- 
which to negotiate. The conference, however, easily succumbed to the lure 
of this precedent. Without formally deciding to do so, it extended the 
process of the 1975 session to subsequent sessions, the idea being to trans- 
form the ISNT incrementally from a negotiating text to a negotiated one. 
The principal agency in this transformation was to be the Chairmen, who 
would retain their power to produce new texts (revisions) on the basis of 
negotiations at the sessions. Thus, although the name negotiating text would 


29 Miles, supra note 1, at 198. 

3 UN Doc. A/CONF.62/WP.8, pts. I-IV (1975), pts. I-III reprinted in 14 ILM at 682, 710, 
and 743, respectively, and pt. IV in 15 id. at 61. The conference President produced part 
IV to cover settlement of disputes, which was not part of the mandate of any committee. 


198 1] NEGOTIATING BY CONSENSUS 335 


continue to be used, the hope was that the texts would steadily become more 
and more negotiated. When all serious pressure for revision had died away, . 
the final product should be an agreed text negotiated by consensus. 

In other words, the Chairmen were to provide the crucial source of mo- 
mentum that the negotiations had lacked up to 1975. Left to themselves 
under passive consensus rules, the delegates could probably never have 
overcome their differences sufficiently to produce an agreed single text. 
Using active consensus procedures, however, the delegates were no longer 
solely responsible for initiating compromises. In addition, they had also to 
respond to compromises initiated by the Chairmen. This concentration of 
power in the hands of the Chairmen had several salutary effects. First, it 
assured an outcome to the various stages of negotiation, and thus removed 
the uncertainty of earlier sessions. Second, it provided incentives to the dele- 
gates themselves to initiate compromises for fear of leaving their fate in the 
Chairmen’s hands. Third, it offered prospects of progress towards an 
agreed convention. And fourth, it offered a mechanism whereby compro- 
mises worked out amongst interested private groups of delegates could be 
given some kind of working status in relation to the conference as a whole. 
This latter point was becoming especially important.at the 1975 session 
because of important work being done in a private group of leading dele- 
gates chaired by Jens Evensen. The Evensen group was making progress on 
several texts relating to the major issues within the exclusive economic zone, 
and had nearly completed a vital text on the central problem of fishing. 
Before the President’s innovation, it was not clear how these could be given 
status as potentially key compromises. As it turned out, the Evensen text on 
fishing was incorporated into the ISNT, and acquired an increasingly ne- 
gotiated status as it remained unaltered through several revisions of the 
text.*! The function of the power vested in the Chairmen was thus much 
more to serve as a stimulus to others, than it was to enable the Chairmen 
to act as authors themselves. Their most useful roles were as selectors, 
prompters, and legitimizing agents for compromises worked out by private 
groups of delegates. It might almost be said that the more a Chairman had 
to draft himself, the less successful he was.” 

This method of working was unique to UNCLOS at the time of its incep- 
tion. Although there were no direct precedents for it, the sources of the idea 
are not hard to find. Many delegates interviewed by the author were able to 
suggest examples from other negotiations where strong chairmen had 
played influential roles in the drafting process. Indeed, several such individ- 
uals had already emerged at UNCLOS during the 1974 and 1975 sessions. 
Andrés Aguilar had played a central role at the 1974 session in producing a 


3 On the Evensen group, and the relationship between informal (private) and formal (of- 
ficial) structures at UNCLOS, see Buzan, supra note 27. See also Oxman & Stevenson, supra note 
1, 69 AJIL at 764, 769-70. 

% There exists a Drafting Committee as part of the formal structure of UNCLOS, but it 
was politically emasculated by a fight for the chairmanship in 1973. Its formal task is anyway 
not to take political initiatives in proposing-compromise formulations, but to turn agreed 
formulations into proper legal language. 
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text containing a limited number of alternative formulations (“main trends”) 
for each item on the agenda of the Second Committee.” Christopher Pinto 
played a pivotal role as Chairman of a working group of the First Committee 
at the Geneva session, using his place in the chair to initiate texts and re- 
' visions on difficult items facing that committee.** Perhaps the most obvious 
model was Jens Evensen, whose private group operated on the basis of. 
repeated revisions made by him in the light of discussion on the group of 
earlier drafts. The text on fisheries mentioned above was a sixth revision by 
this process, and the general parallel between his method and that adopted 
‘by the conference is striking. Nevertheless, all the interviewed delegates 
agreed that nothing similar to the UNCLOS innovation had occurred either 
in scale of operation or extent and explicitness of formalization. 

So far, we have only discussed the active consensus procedure at UNCLOS 
in general outline. It is important to remember that this procedure was 
adopted as an emergency measure, and that no clear sense existed of how it 
should be developed and applied. UNCLOS had to feel its way along, adapt- 
ing and adjusting to new problems as they arose, and tinkering with the 
method in the hope of achieving better efficiency. This effort was naturally 
slow and time-consuming, as well as error prone, and contributed signifi- 
cantly to the plodding pace of the conference overall. Itis worthwhile sketch- 
ing in some of the detail of this evolution over the 6 years 1975-1980. 

The “standard procedure” outlined above was adhered to through the 
end of the 1977 session. At the session following Geneva (New York 1976), 
a set of Revised Single Negotiating Texts (RSNT’s) was produced by meth- 
ods similar to those used: for the original ISNT’s. A further 1976 session 
in New York failed to produce a revision to the revision, and although the 
technique appeared to be working well in most respects, the ISNT and 
RSNT for the First Committee (international seabed regime and machinery) 
were becoming more, rather than less, contentious. A second revision was 
nonetheless achieved at the 1977 session, and all the texts were gathered 
into a single document labeled the Informal Composite Negotiating Text 
(ICNT). The First Committee, however, was still surrounded by con- 
troversy, and it was apparent that new approaches would be required if 
the impasse there was not to threaten progress towards the package deal as 
a whole. Although part of the problem in the committee stemmed from the 
complexity of the issues, and the depth of political division on preferred out- 
comes, part of it arose from the conduct of the Chairman. Many delega- 
tions felt that he was abusing his position by taking too large a part in the 
drafting of the texts—to the point where he would alter agreed negotiated 
compromises according to his own lights, which was undoing the bargaining 


33UN Doc. A/CONF.62/C.2/WP.1 (1974). Miles, supra note 1, at 185-86, charac- 
terizes this text as “the major achievement of . . . the Caracas session.” 

34 UN Doc. CP/cab.12/C.1 and Rev.1 (1975). 

35 8 UNCLOS III, OrrrcraL Recorps, UN Doc. AICONE, 62/WP.10 and Add.1 (1977), 
reprinted in 16 ILM 1108 (1977). 
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_ process and undermining the utility of the process of incremental revision 
towards consensus.** ; 

A two-pronged solution to this problem was attempted at the 1978 ses- 
sion. First, seven negotiating groups were set up in order to deal with the 
remaining hard-core issues still confronting the conference.” Three of 
these dealt with First Committee issues; they served both to dilute the in- 
fluence of its Chairman and to concentrate more working effort on the prob- 
lems. These seven groups largely replaced the three committees as the domi- 
nant formal working structures of the conference during the 1978 and 1979 
sessions, and several more specialized groups were added in 1979.38 Most 
of these groups were similar in function to the larger committees. That is to 
say, the Chairmen performed the same consensus-building function, al- 
though in relation to a narrower mandate, and with no direct power to 
amend the ICNT. The formation of these groups thus amounted to an ex- 
tension of the method adopted in 1975. A broader set of Chairmen were at 
work on a narrower set of problems, but using essentially the same active 
consensus procedure as before. This might be seen as a natural develop- 
ment relating to the narrowing range of problems remaining before the con- 
ference as well as a particular response to the difficulty in the First 
Committee. 

This latter observation can also be applied to the second prong of the solu- 
tion attempted at the 1978 session. A change in the rules was introduced 


to restrict the power of the committee Chairmen to make changes in the 
ICNT. It read: 


Any modifications or revisions to be made in the Informal Composite 
Negotiating Text should emerge from the negotiations themselves and 
should not be introduced on the initiative of any single person, whether 
it be the President or a Chairman of a Committee, unless presented to 
the Plenary and found, from the widespread and substantial support 
prevailing in Plenary, to offer a substantially improved prospect of. a 
consensus. . . . The revision of the Informal Composite Negotiating 
Text should be the collective responsibility of the President and the 
Chairmen of the main committees, acting together as a team headed by 
the President. The Chairman of the Drafting Committee and the Rap- 
porteur-General should be associated with the team. . . .*° 


While this change was clearly aimed at the Chairman of the First Com- 
mittee, it also had a very substantial formalizing effect on the ICNT. By 
making revision of the ICNT subject to highly restrictive conditions, the new 
rule effectively upgraded the text on its path from negotiating to negotiated 
status. The revision team, or “collegium,” of the President and the three 
committee Chairmen provided a central machinery not only for handling 


3 Interviews with delegates. See also, inter alia, Smith, The Seabed Negotiations and the LOSC — 
Ready for Divorce? , 18 VA. J. INT'L L. 43, 44-46, 55 (1977); Miles, supra note 1, at 222; and 
Oxman, supra note 1, 72 AJIL at 58-59. 

3? UN Press Release SEA/63 (1978). 38 UN Press Release BR/79/33, at 3 £1979). 

3810 UNCLOS III, Orricrat Recorps 6, 8, UN Doc. A/CONF.62/62 (1978). ©- 





338 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


the work of the specialized negotiating groups, but also for coordinating 
the final stages of consensus building in relation to the remaining hard- 
core problems. 

This move represented a necessary consolidation stage in the evolution of 
active consensus procedure. Important “settled” areas that had resulted 
from the revision process were given a measure of protection (especially 
the provisions on the exclusive economic zone and the territorial sea), and 
the consensus-building machinery was adjusted to meet the more specific 
tasks of the middle and later stages of negotiation. Specialized working 
groups could be (and were) set up to deal with specific remaining problems,” 
most of these continuing to work on the basis of a chairman in a consen- 
sus-building role who would eventually feed his report into the revision 
team. This process did not move swiftly, and it was only a few months short 
of 2 years before another revision to the text was produced (ICNT/Rev.1, 
April 1979). A further revision: (ICNT/Rev.2)* was produced after the 
_ first meeting of the conference in 1980, on the basis of a dozen reports from 
the Chairmen of various working groups, and a third revision (September 
22, 1980) was produced following the final 1980 meetings. This last docu- 
ment incorporated a substantial breakthrough on the core problem of de- 
cision making in the Council of the proposed Sea-Bed Authority, and was 
titled “Draft Convention on the Law of the Sea (Informal Text).”* 

At the time of writing, this was as far as active consensus procedure had 
developed at UNCLOS. The achievement of the process up to this stage 
had been very considerable: large parts of a consensus text had been nego- 
tiated, and steady, if slow, progress was being made on a dwindling set of 
remaining problems. Whilst some serious difficulties still remained, particu- 
larly over the criteria for delimiting marine boundaries, the prospects for a 
successful outcome sometime in 1981 looked good. 

One sticky procedural problem remained unresolved, and that was how to 
complete the formalization of a negotiating text into a negotiated one. The 
whole process that had produced the five revisions up to the spring of 1980 
had been carried out on the basis of nonbinding informality. The fiction of 
a negotiating text had been maintained even after the rule change of 1978, . 
and was an important element in maintaining the commitment of delega- 
tions to the whole procedure. At some point, however, the formal transfer ` 
to a negotiated text has to be made, and some smooth procedure for ac- 
complishing this transfer is going to be a necessary part of any useful ac- 
tive consensus technique. Since the consensus text is an enormously complex 
package deal, it would be highly vulnerable to any procedure that opened it 
up to item-by-item approval or the possibility of reservations on ratification. 


“ For example, the Working Group of 21 on First Committee matters, the Group of Legal 
Experts on the Settlement of Disputes Relating to Part XI (seabed), the Group of Legal Ex- 
perts on Final Clauses, and the Group of 38 on continental shelf issues. See UN Press Release 
BR/80/9, at 27 (1980). ; 

“UN Doc. A/CONF.62/WP.10/Rev.1 (1979), reprinted in 18 ILM 686 (1979). 

# UN Doc. A/CONF.62/WP.10/Rev.2 (1980). 

*® UN Doc. A/CONF.62/WP.10/Rev.3 and Add.1 and Corr. | (1980), reprinted in 19 ILM 1131 
(1980). i 
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Even to subject it to the formal process of voting laid down in the UNCLOS 
Rules of Procedure (see appendix) might be dangerously divisive. As of - 
the end of the 1980 sessions, UNCLOS had still not solved this problem. 
Although the third revision was clearly several more notches along the way 
to being a negotiated text, the conference had not met its 1980 objective of 
achieving a full transformation of status. The third revision, despite its high- 
sounding title, was still an informal text. This delay had the advantage of © 
saving a prematurely formalized text from exposure to piecemeal amend- 
ment attempts, and there were hopeful signs in a footnote to Article 309 
that the Draft Convention might be both formalized and adopted by a 
single consensus decision. 

Whatever transpires at UNCLOS, the logic of active consensus procedure 
would seem to require that it not be abandoned right to the end of the nego- 
tiating process. Since the procedure is used to produce a package deal that 
encompasses a large number of implicit and explicit bargains and trade- 
offs, to treat it as anything but an indivisible whole endangers the entire 
achievement.“ It is hard to overstress the importance of the integral link be- 
tween consensus procedures and a package deal outcome in the UNCLOS 
approach to negotiation. As argued above, voting rules must be there, 
but they must not be used. The only sensible conclusion to the negotiating 
techniques evolved at UNCLOS is to adopt the final revision by consensus. 
A revision should not be considered final until no significant substantive 
difficulties remain, at which point its adoption by consensus becomes quite 
literally a formality. If such a level of agreement cannot be achieved, then 
the formal rules would come into operation for a majority adoption. Under 
the circumstances, however, adoption by consensus is clearly the most desir- 
able option and the one that should be pursued first. Like the emerging 
Law of the Sea Convention, active consensus procedure is a delicate 
package that one tampers with at one’s peril. 


III. OBSERVATIONS ON THE UNCLOS EXPERIENCE 


Observations about the utility of consensus procedure and about the na- 
ture of the techniques for implementing it have already been made above, 
and do not require further consideration here. There are three additional 
areas where observations on the UNCLOS experience might prove useful 
to others considering the use of consensus procedures: the role of chair- 
men, temporal factors in the method, and the quality of output. 


The Role of Chairmen 


The position of chairman is obviously crucial to the effective working of 
active consensus procedure.* The chairman carries a heavy burden in the 


The argument about indivisibility of the package is also made by Eustis, supra note 4, at . 
252-54, though he assumes a final decision by voting. 

45 This observation is also made by Okularcezyk, supra note 7, at 136-37; and by Miles, 
supra note l, at 186. Jaipal, A Personal View of Consensus Making in the UN Security Council, 
2 INT'L Security 195 (1978), gives some insight into the chairman’s position, although he is too 
diplomatic to reveal much of interest. The discussion of chairmen here includes the Presi- 
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process—well beyond the range of tasks normally associated with the chair- 
ing of a committee—and as the fiasco in the First Committee illustrates, 
the wrong type of person can easily disrupt the efficacy of the method. The 
chairman must be a person of many parts. He must have knowledge of the 
subject sufficient to enable him to devise workable and acceptable compro- 
mises. He must have the personal prestige to command the respect of con- 
tending senior delegates. He must have a reputation for impartiality and 
fair dealing, preferably combined with a moderate or middle-ground na- 
tional position on the issue at hand. He must have sufficient support from 
his delegation and government to allow performance of a major task not 
directly tied to furtherance of national policy. And he must have a large 
capacity for work, together with the necessary diplomatic skill to handle 
delicate matters of timing, initiative, status, and personal relations. The 
chairman has to accomplish the tricky act of balancing the exercise of 
enough influence to move things along on the one hand, against the danger 
of arousing sufficient opposition to destroy his authority on the other. Indi- 
viduals capable of performing to this specification are necessarily a fairly 
scarce commodity. 

Styles vary considerably, and there seems to begno rigid prescription for 
what produces the most effective leadership. In some cases the method is 
very centralized; the chairman listens to the different cases and then pro- 
duces his own text with very little allowance for feedback. In other cases 
the chairman may be relatively passive as a formulator, acting more in the 
traditional role of go-between among the contending interests. In yet other 
cases, the chairman may play an active role in generating proposals, but sub- 
mit everything to repeated rounds of intensive feedback until consensus is 
reached. These variations depend not only on the personalities involved, but 
also on the nature of the issues and the character of the political divisions 
arising from them. The chairman needs to be a person of sufficient wit to 
make correct judgments on these matters in a variety of complex and dif- 
ficult circumstances. 

A particular danger is that delegates might become alienated from the 
process of negotiation. If the method itself becomes a source of controversy, 
it obviously ceases to be a viable procedure. If the negotiations become too 
concentrated in a small group around the chairman, as happened in the 
spring 1976 session in the First Committee, it naturally creates resentment 
on the part of the excluded majority. Although elitism is a tendency of the 
method, and necessary for its overall efficiency, if too blatant it can generate 
reactions that might seriously undermine any agreement achieved. It may be 
that no reconciliation is possible in some disputes, and if that is the case, 
then no methodological innovation will help. Short of that situation, how- 
ever, there are many opportunities to lose a possible agreement through 
bungled negotiating technique. 


dent of the conference, who is in many respects the most important of the formal chairmen. He 
not only chairs the Plenary sessions, but also leads the revision team, and is responsible 
for managing and adjusting the consensus method overall. 


+ 
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The experience of UNCLOS indicates also that positive consensus tech- 
niques work best when maximum scope is given to the work of informal 
compromise groups like the Evensen group. These groups can act as a ma- 
jor source of input into the revision process, and are an important private 
component of the process as a whole. There should be no conflict between 
work on this private level and the more formal work done by the. insti- 
tutionalized chairmen, committees, and working groups. The informal com- 
promise groups are much more flexible devices than the officially created 
ones, and can experiment with solutions without risk of serious damage to 
the negotiations if they fail. They represent delegate initiative and volun- 
tary cooperation, and when successful, require the more formal level prin- 
cipally for the legitimization and incorporation of their achievement.* 

The obvious conclusion arising from this discussion is that committee 
chairmen, including, indeed most importantly, the conference President, 
should be chosen with considerable care when active consensus procedures 
are going to be used. In the case of UNCLOS, the Chairmen were chosen 
by normal UN procedures, with no knowledge that they were soon to be 
entrusted with such great responsibility. With the exception of the First 
Committee, UNCLOS was lucky, but the difficulty experienced by the con- 
ference in trying to circumvent an unsuitable chairman once he is estab- 
lished, illustrates the need for rigorous selection. A change in the procedure 
for selecting chairmen would inevitably produce much political wrangling 
because of the potentially powerful influence a chairman might have on the 
outcome. Thus, even with foreknowledge, this problem cannot be overcome 
easily; neither can it be avoided. In addition, the conventions within the 
UN system for the distribution of status positions are very deeply rooted, 
and questions of regional prerogative and equitability might well outweigh 
factors of individual suitability. Thus, it might be worth considering dis- 
sociating the position of text drafter from that of committee chairman. 
This would relieve some of the political pressure on the choice, though by no 
means all of it, and would allow greater flexibility of selection, perhaps 
including a greater subdivision of work than was used initially at UNCLOS. 


Temporal Factors in the Method 


A major difficulty with consensus method is the slowness with which it 
leads to an outcome. The charge of interminability is frequently laid against 
UNCLOS, and although the size and Byzantine nature of the agenda bear 
much responsibility, consensus procedure, even the active variant, is by na- 
ture slow moving. The need to reconcile differences without the pressure of 
voting is almost bound to be drawn out unless the issues are very simple 
and the differences very mild. The criticism of slowness, however, only has 
substance if there is some faster way of proceeding towards general agree- 
ment, and it is not at all clear that such an alternative exists. As argued 


46 Buzan, supra note 23. Okularczyk, supra note 7, at 135, also argues for the importance of 
informal groups using evidence from other cases, but Eustis, supra note 4, at 254—55, gives 
less weight to their role in relation to formal structures. 
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earlier in this paper, negotiation by consensus may be a necessary condition 
- for the management of some global interdependence issues. In addition, it 
may be preferable to alternative methods despite its slowness because of the 
other advantages it offers. 

Failure to appreciate that slowness would be a cost of consensus procedure 
has been a consistent feature of UNCLOS, and has caused much frustra- 
tion'and disappointment. The conference has been judged by standards ap- 
propriate to negotiations using conventional UN rules of procedure, and its 
snail’s pace has persistently been taken as a sign that negotiations were stall- 
ing or breaking down. While this may have been the case, given that 
consensus methods are no guarantee of success, it was not necessarily so. 
UNCLOS thus suffered a lot of bad publicity as a result of either misunder- 
standing of, or misguided optimism about, its experiment with procedure. 
This reaction against slowness is the more surprising given the 6 years’ ex- 
perience of the Sea-bed Committee, which should have provided a basis 
for more realistic expectations. While subsequent users of consensus pro- 
cedure may be able to avoid the problem of false expectations, they will 
still have to cope with other difficulties arising from protracted negotiation. 

Some of these difficulties are suggested by the UNCLOS experience, 
though there may well be others. Perhaps most obvious is the danger that 
progress in the negotiations will be outrun by developments in events if the 
former is too slow. At UNCLOS there seemed to be some danger of this 
in relation to both national claims to coastal areas and moves towards the 
mining of polymetallic nodules from the deep seabed. If issues are outpac- 
ing negotiations, then the consequences may be myriad problems of shift- 
ing alignments, eroding commitment to agreements already achieved, and 
change in the nature of objectives. Such additional complications can slow 
the progress of negotiations even further, and thus compound the prob- 
lem.“ Related to this is the problem of the criteria by which progress is 

„evaluated. Given the painstaking, incremental nature of the process, it may 

not always be clear whether the pace of progress is sufficient or not. At 
UNCLOS this difficulty was enhanced by the fact that there was no over- 
view of the process itself, and therefore high uncertainty over what consti- 
tuted desirable movement. The long gap between 1977 and 1979 without a 
revision to the ICNT might well have signaled a false path in negotiating 
technique, but there was no way of knowing it at the time. Under any cir- 
cumstances, the use of consensus is likely to generate uncertainties over 
progress, if only because the package deal has something of an all-or- 
nothing character and is not a firm construction until it is completed. Un- 
certainty of this sort has a potentially corrosive effect on commitment to the 
negotiation over the long haul, and measures would need to be taken to 
minimize this. Such measures would involve walking a fine tightrope be- 
tween the creation of an over-sanguine atmosphere on the one hand, and 
the masking of genuine crises on the other. 


41 This problem is discussed in detail in B. Buzan, supra note 1, particularly ch. 11. 
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Wavering commitment may express itself in moves such as the reopening 
of issues already settled over several revisions,” or in unilateral legislation 
by participating states.“ Some protection against the former action can be 
obtained by the progressive formalization of agreed areas, for example, 
by stiffening the requirements for further revisions to a text. Unilateral 
legislation may not always be a problem if it harmonizes with areas of agree- 
ment already achieved in the negotiation. This was true, for example, of the 
numerous 200-mile fishing zones declared during the later 1970’s. When 
the issue is still unresolved, however, such legislation might have highly 
disruptive effects on willingness to continue negotiating, as was threatened 
by the Group of 77 in response to moves toward ‘unilateral legislation on 
nodule mining by the United States.*° 
_ Duration also influences the dynamics of negotiation, which produces ef- 
fects not found in shorter events. The phenomenon of a large-scale nego- 
tiation (i.e., many issues and a large number of participants running over 
many distinct sessions) may be worth studying in its own right to see what 
effect, if any, sessional divisions have in comparison with single-session con- 
ferences. One such effect noticeable at UNCLOS might be called the law of. 
disproportionate emphasis. It states: as a negotiation proceeds, the real im- 
portance of the issues at the center of the day-to-day discussions tends to 
decline, but the delegates’ perception of the importance of these issues tends 
to remain constant throughout. The real importance of issues tends to de- . 
cline because, as William Zartman argues, the key turning point in a nego- 
tiation is when general agreement is made on some acceptable set of norms, 
or “referent principles,” on the basis of which specific provisions can be 
worked out.®! Once this has occurred, the rest of the negotiation is merely 
a search for implementing details. The ideas of a 200-mile economic zone 
and an international regime and machinery for the resources of the deep 
seabed might be classed as “referent principles” at UNCLOS. Talks then 
proceed to the many more detailed questions that are consequent tc these 
larger decisions (e.g., the definition of the margin, sharing fisheries, navi- 
gation rights, and the. rights and duties of the Sea-Bed Authority). 

From the delegate’s perspective, however, it is understandably easy to lose 
sight of the relative weight of a referent principle that may have been estab- 
lished years before— perhaps even before the delegate came to participate 
in the negotiations. Delegates’ work is very intense during sessions, as maxi- 
mum effort is poured into solving whatever problem is at hand (or prevent- 
ing some rival from solving it in an unacceptable way). A sessional perspec- 


48 Oxman, supra note 1, 73 AJIL at 38. 

4 Unilateralism is advocated as a way of pushing the development of international law by 
Gotlieb & Dalfen, National Jurisdiction and International Responsibility: New Canadian Approaches 
to International Law, 67 AJIL 229 (1973). 

5° See UN Docs. A/CONF.62/BUR/SR.41 (1978); A/CONF.62/77 (1979); and A/CONF.62/ 
106 (1980). The actual passage of such legislation by the United States in the summer of 1980 
does not seem to have caused major difficulties in the negotiations, but this does not mean that 
it would not have done so if passed earlier in the 1970's. 

51 Zartman, Negotiations: Theory and Reality, 29 J. INT'L Arr. 69, 71—77 (1975). 
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tive easily takes over in which the issues under dispute at the current ses- 
sion are seen as the key issues in the way of progress towards an overall 
package deal. 

This law goes some way to explaining the enormous amounts of time and 
energy that go into haggling over relatively small issues in the latter stages 
of a negotiation like UNCLOS. This haggling not only strings out the nego- 
tiations, but at worst can lead to a threat of failure. Towards the end of a 
long negotiation, some groups tend to become very intransigent over small 
issues. This can have a variety of causes. There may be a feeling that they 
have conceded to their limit, and that a stand has to be made for sym- 
bolic reasons. There may be a calculation that bargaining leverage is 
strong towards the end when a whole package deal hangs in the balance. 
Groups that have not done well may see this time as a last opportunity. 
There may even be a degree of negotiating fatigue, which leads to short 
tempers and lack of imagination. Consensus rules, with their opportunities 
for delay and defense, offer maximum scope for the law of disproportion- 
ate emphasis to come into play. 

On the more positive side, the slowness of consensus procedure can have 
some beneficial effects. If, as Winham argues, one “should view negotia- 
tion as an adjustment process occurring internally within actors as well as 
externally between actors,” then a generous provision of time gives scope 
for this adjustment to take place. This consideration may be particularly 
important in relation to complex interdependence issues. On such issues, 
_ F.C. Iklé’s point that an actor’s anticipated minimum baseline position is not 

fixed, but floats according to the flow of negotiation, applies with particu- 
lar force. A related. point is that time is also available for searching out 
acceptable and workable grounds for agreement. When issues are very 
complex, as at UNCLOS, and’actors may not have defined their own posi- 
tions very clearly, it is entirely possible that the grounds for agreement 
will not be obvious. If this is the case, as might well be argued for First 
Committee matters, then a great deal of creative negotiation may be neces- 
‘sary in order to discover an acceptable formula. The active consensus pro- 
cedures are well suited to this task, as is the multi-session format, which 
allows tempers to cool when a blind alley has been followed too far.*4 


52 Winham, Practitioners’ Views of International Negotiation, 32 WorLD Pot. 111, 132 (1979). 

53 F, IkLé, How Nations NeGotiare 192 (1964). 

54 Adjustment in a different sense may be necessary for foreign ministry establishments if 
long, multi-session negotiations become a feature of international relations. Such negotiations 
need to be treated more like standing international organizations than like short-term meet- 
ings, and failure to do so can create difficulties. A lengthy, specialized negotiation may 
well benefit from having relatively stable delegate lists. If there is too high a turnover of 
delegates, then personal ties and information are constantly lost, and much energy has to be 
consumed in resocializing new participants. The advantages of attaching key individuals to 
specific negotiations, however, may clash with career patterns and rotation procedures in many 
foreign ministries. The peculiar demands of UNCLOS, and the political difficulty of accepting 
its slow progress, have made it unpopular with some foreign office establishments, and this may 
be a factor in willingness to use consensus techniques in other forums. If UNCLOS itself 
turns out a success, this resistance might be minimal. But if UNCLOS fails to complete its 
task, then its record might be used to try to condemn consensus procedures in general. 
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Quality of Output 


Three points arise in relation to the kind of output one can expect from 
consensus procedures: the problem of ambiguity in the final drafts; the 
question of what constitutes an acceptable form of output; and the question 
of the level of agreement that can be achieved on a scale running from soft 
(definition and elaboration of issues), through medium (establishing princi- 
ples, norms, guidelines, recommendations, and suchlike), to hard (con- 
ventional law with significant effect on important areas of state behavior). 

. The problem of ambiguity in final drafts is not specific to consensus pro- 
cedures—even the UN Charter is a bit of a lawyer’s feast. But given the 
large amount of negative power implicit in consensus procedures, it is 
reasonable to fear that their product might contain more than the usual 
amount of vague and ambiguous drafting. Such drafting commonly indi- 
cates a failure to resolve political differences and a consequent decision 
either to blur the meaning or else to formulate the provision in such a way 
as to contain the disputes.” The principal danger arising here is that while 
ambiguity may be politically useful in the negotiations, it may lead to ineffec- 
tive law shot through with implementation problems,* especially if the’ ob- 
` jective of the negotiation is a hard level of agreement. There is no escaping 

this problem, but a number of countervailing pressures are available. 
Skilled and well-informed work by the text drafter/chairman, plus en- 
couragement of good sense on the part of delegations to produce a work- 
able as well as acceptable agreement, could go a long way towards minimiz- 
ing this risk. Comprehensive dispute settlement procedures are another 
bulwark, although the anticipation of these should not be used as an ex- 
cuse for lax drafting. A package deal agreement on which reservations are 
forbidden would also encourage the good sense of delegates, since they 
would have to live with all the consequences of their work if they wanted 
any of the benefits. 

The question of what constitutes an acceptable form of output from con- 
sensus procedure links to the problem of slowness discussed above. The 
UNCLOS experience points to the durability of an agreed convention as a 
final outcome, but also underlines the potential for unilateral action to be- 
come a complement, as well as a threat, to the negotiating process. Where 
unilateral action threatens to preempt the negotiations by laying down 
revisionist national positions before the development of an international 
consensus on the matter, then a risk is run of undercutting the will to nego- 
tiate. Territorial sea claims beyond 12 miles during the early 1970’s and 

-threats to pass unilateral legislation on nodule mining are examples. When 


5 Both Meltzer, supra note 11, at 1008 and 1015, and Okularczyk, supra note 7, at 146-48, 
point to this danger. Examples of ambiguous outputs are: the 200 meters or limits of exploi- 
tation criteria for the edge of the continental shelf in the 1958 Geneva Convention on the 
Continental Shelf, the use of the undefined term “peaceful purposes” in the 1970 Declara- 
tion of Principles resulting from the work of the Sea-bed Committee, and the more recent 
attempt in Negotiating Group 7 at UNCLOS to contain competing positions on principles for 
delimiting sea boundaries between states (see UN Press Release SEA/396, at 30-31 (1980)). 

5° On aspects of this problem in relation to sea boundaries, see B. Buzan, A SEA OF 
TROUBLES? Sources OF DISPUTE In THE New Ocean RecimeE (Adelphi Paper No. 143, 1978). 
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unilateral legislation follows the emergence of an international consensus, 
however, it may serve to relieve pressure on governments and to sustain 
their commitment to negotiate on the whole package. The major example 
. here is the set of unilateral claims to 200-mile economic zones which fol- 
lowed the establishment of that idea as a “referent principle” for the con- 
ference during 1974 and 1975. In this sense, international negotiation 
(towards conventional law) and unilateral action (towards customary law) 
can be complementary.*” The slowness of negotiation by consensus may 
make this interaction more common, and it may have a useful effect in miti- 
gating the problem that negotiations will be outrun by issue developments. 
The interaction of the two levels allows each to lend legitimacy to the other, 
and can strengthen the status of the emerging package deal before it is com- 
plete. This strengthening may be very valuable if the negotiation is under 
stress for other reasons. One qualification here is the warning given by Ox- 
man, that early implementation of portions of an emergent convention may 
reduce incentives to overcome the remaining difficulties, and thus com- 
pound the problem of slowness.*® This tendency would weigh against the 
general point made by both Winham and Zartman that a widening area of 
agreement in a negotiation tends to increase commitment and momentum 
towards a successful conclusion.*® 
Finally, there is the question of the level of agreement that can be achieved 
using consensus procedures. Vignes argues that consensus procedures are 
not suitable for “decisions requiring great clarity and involving precise legal 
consequences for states,”®° a point echoed by Haemmerli’s argument that 
consensus procedures produce lowest common denominator outcomes.™ 
In other words, these writers contend that consensus procedure can only be 
used for soft or medium-level outputs. While this may well be true for con- 
sensus procedures confined to the passive mode, it does not seem to be a 
sound analysis of the active consensus procedures developed at UNCLOS. 
The emerging Law of the Sea Convention is a powerful example of inter- 
. national law with precise consequences for states. Even if UNCLOS were now 
to fail, its achievement up to ICNT/Rev.3 would still be sufficient to indi- 
` cate that consensus procedure can be used to produce hard legal outcomes. 
In this sense, the active consensus procedures developed at UNCLOS are 
potentially of great importance. They point the way to a major advance-in 
international decision-making procedures beyond the standard UN ma- 
jority rules, which no longer fit the needs of an expanded international 
community. Any lessons that can assist in making consensus procedure 
more efficient are thus well worth learning. Active consensus procedures 
seem to be the key element in upgrading the capability of consensus, and | 
it would be worthwhile giving serious consideration to alternative ways of 
performing this vital, momentum-giving function. The UNCLOS experi- 
ment with chairmen has not been wholly satisfactory, at least in part be- 
_ cause of its pioneering nature, and other issues and forums might require 
different machinery. The importance of UNCLOS is not that it offers a 
57 Gotlieb & Dalfen, supra note 49. 58 Oxman, supra note 1, 73 AJIL at 38. 


5 Winham, supra note 16, at 104; and Zartman, supra note 51, at 75. 
© Vignes, supra note 7, at 121. *! Haemmerli, supra note 13, at 338. 
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ready-made model for emulation. To think that would be to repeat the error 
of revolutionaries trying to recreate classical Soviet, Chinese, or Cuban 
models in their own unique environments. UNCLOS is simply a path 
breaker. It shows that a Certain direction can be traveled and invites future 
attempts to build smoother and more efficient highways.” 


` 


APPENDIX 
UNCLOS RULES OF PROCEDURE ON DECISION-MAKING* 


Rule 37 (Requirements for Voting) 


1. Before a matter of substance is put to the vote, a determination that 
all efforts at reaching general agreement have been exhausted shall be made 
by the majority specified in paragraph 1 of rule 39. 


2. Prior to making such a determination the following procedures may be 
invoked: 


(a) When a matter of substance comes up for voting for the first time, the 
- President may, and shall if requested by at least 15 representatives, defer the 
question of taking a vote on such matter for a period not exceeding 10 
calendar days. The provisions of this sub-paragraph may be applied only 
once on the matter. f 


(b) At any time the Conference, upon a proposal by the President or upon 
motion by any representative, may decide, by a majority of the representa- 
tives aaa and voting, to defer the question of taking a vote on any mat- 
ter of substance for a specified period of time. 


(c) During any period of deferment, the President shall make every ef- 
fort, with the assistanċe as appropriate of the General Committee, to facili- 
tate the achievement of general agreement, having regard to the over-all 
progress made on all matters of substance which are closely related, and a 
report shall be made to the Conference by the President prior to the end of 
the period. 


(d) If by the end of a specified period of deferment the Conference has 
not reached agreement and if the question of taking a vote is not further 
deferred in accordance with subparagraph (b) of this paragraph, the deter- 
mination that all efforts at reaching general agreement have been exhausted 
shall be made in accordance with paragraph 1 of this rule. . 


(e) If the Conference has not determined that all efforts at reaching 
, agreement had been exhausted, the President may propose or any repre- 
sentative may move, notwithstanding rule 36, after the end of a period of 
no less than five calendar days from the last prior vote on such a deter- 
mination, that such a determination be made in accordance with paragraph 
1 of this rule; the requirement of five days’ delay shall not apply during 
the last two weeks of a session. 


3. No vote shall be taken on any matter of substance less than two work- 
ing days after an announcement that the Conference is to proceed to vote 


6? This last argument applies principally to active consensus procedures. The UNCLOS Rules 
of Procedure may well be a useful model for the simpler matter of passive consensus. 
* UN Doc. A/CONF.62/30/Rev.2, at 8-10, 17 (1976). 


348 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


on the matter has been made, during which period the announcement shall 
be published in the Journal at the first opportunity. 


Rule 38 (Voting Rights) 


Each State represented at the Conference shall have one vote. 


Rule 39 (Required Majority) 


1. Decisions of the Conference on all matters of substance, including the 
adoption of the text of the Convention on the Law of the Sea, as a whole, 
shall be taken by a two-thirds majority of the representatives present and 
voting, provided that such majority shall include at least a majority of the 
States participating in the session of the Conference. ` 


2. Rule 37 shall not apply to the adoption of the text of the Convention 
as a whole. However, the Convention shall not be put to the vote less than 
four working days after the adoption of its last article. 


3. Except as otherwise specified in these rules, decisions of the Con- 
ference on all matters of procedure shall be taken by a majority of the repre- 
sentatives present and voting. 


4. If the question arises whether a matter is one of procedure or of sub- 
stance, the President shall rule on the question. An appeal against this rul- 
ing shall immediately be put to the vote and the President’s ruling shall 
stand unless the appeal is approved by a majority of the representatives 
present and voting. 


Rule 40 (Meaning of the phrase “representatives present and voting” and of 
the term “States participating”) 


1. For the purpose of these rules, the phrase “representatives present and 
voting” means representatives present and casting an affirmative or nega- 
tive vote; representatives who abstain from voting shall be considered as not 
voting. 


2. Subject to the provisions of rules 1 to 5 and without prejudice to the 
powers and functions of the Credentials Committee, the term “States partici- 
pating” in relation to any particular session of the Conference means any 
State whose representatives have registered with the Secretariat of the Con- 
ference as participating in that session and which has not subsequently noti- 
fied the Secretariat of its withdrawal from that session or a part of it. 
The Secretariat shall keep a Register for this purpose. 


Declaration incorporating the “Gentleman’s Agreement”! made by the President and 
endorsed by the Conference at its 19th meeting on 27 June 1974. 


Bearing in mind that the problems of ocean space are closely interre- 
lated and need to be considered as a whole and the desirability of adopting 
a Convention on the Law of the Sea which will secure the widest possible 
acceptance. 


The Conference should make every effort to reach agreement on substan- 
tive matters by way of consensus and there should be no voting on such 
matters until all efforts at consensus have been exhausted. 


1 Approved by the United Nations General Assembly at its 2169th meeting on Novem- 
ber 16, 1973. 


NOTES AND COMMENTS 


Tue 1981 OccASIONAL ELECTIONS TO FILL Two VACANCIES 
ON THE INTERNATIONAL COURT OF JUSTICE 


The deaths of Judge Richard R. Baxter (United States of America) on 
September 25, 1980 and of Judge Salah El Dine Tarazi (Syrian Arab 
Republic) i in a traffic accident on October 4, 1980! provided the first occasion 
since the establishment of the present International Court of Justice on 
which two vacancies among the members of the Court existed simultane- 
ously. Both vacancies occurred shortly after the opening of the 35th ses- 
sion of the General Assembly (September 16) but, having regard for 
requirements imposed by the Statute, not leaving time enough for the 
nomination process to be completed and elections to be held before the 
scheduled closing date of that session (December 16).? This note has the 
limited purpose of indicating the main issues that arose during the process 
of filling those two vacancies. 

The relevant provisions of the Statute, in the formal sense, are Article 
5, paragraph 1 (which lays down certain time limits relevant to the date on 
which any elections can be held, namely, three months after the Secretary- 
General has sent the invitation to the national groups to submit nomina- 
_ tions), and Article 14, which lays down how occasional vacancies are to be 
filled, imposing in connection therewith specific duties and powers on the 
Secretary-General and the Security Council. In its original (1920) form, the 
_Statute of the Permanent Court did not contain those specifics, which were 
added when the Statute was revised in 1929 (the revisions entering into 
force on February 1, 1936). Then what is now Article 15, to which we will 
return, was transferred to its present place from its former place as the 
second sentence of Article 14 of 1920. These provisions, as they were estab- 
lished in 1945, are thus identical with the corresponding provisions of the 
revised Statute of the Permanent Court (with only formal changes conse- 
quent upon the replacement of the League of Nations and its organs by 
the United Nations and its organs). On the other hand, the terms of office 


‘International Court of Justice communiqués 80/9 and 80/10, Sept. 29 anc Oct. 6, 
1980. And see the tributes by the President of the Court (Sir Humphrey Waldock) opening 
the oral proceedings in the WHO Agreement with Egypt case (ICJ Doc. CR.80/4, at 6). For the 
circumstances in which Judge Baxter came to be nominated, see the obituary notice by Oscar 
Schachter in this Journal, 74 AJIL 890, 891 (1980). 

2 UN Doc. A/BUR/35/1, para. 9 (1980). 

3 Article 5, paragraph 1 of the Statute reads: 


1, At least three months before the date of the election, the Secretary-General of the 
United Nations shall address a written request to the members of the Permanent Court of 
Arbitration belonging to the states which are parties to the present Statute, and to the 
members of the national groups appointed under Article 4, paragraph 2, inviting them to 
undertake, within a given time, by national groups, the nomination of persons in a posi- 
tion to accept the duties of a member of the Court. 


349 


350 THE AMERICAN JOURNAL OF INTERNATIONAL LAW. [Vol. 75 


of all members of the Permanent Court, regardless of the date of their 
election, came to an end simultaneously. Today, however, following the re- 
vision of Article 13 of the Statute introduced in 1945, which staggered the 
` terms of office after the first election, the terms of office of one third of the 
members of the Court—five judges—come to an end on February 5 of 
each third year, and elections to replace them are normally held during 
the session of the General Assembly immediately preceding that date. - 
_ Article 15-of the Statute (in 1920 the second sentence of Article 14) 
provides that a member of the court elected to replace a member whose term ` 
of office has not expired shall hold office for the remainder of his predeces- 
_ sor’s term. If that language is unchanged, its substance must now reflect 
‘the staggered terms of office following from the new text of Article 13. 
At the same time, as will be seen, despite the virtually unchanged texts 
(except for Article 13), in fact the whole election process in the United Na- 
tions (as something distinct from the nomination process) is different from 
what it was in the League, and the League precedents must all be ap- 
_ proached with caution. This aspect was particularly evident in the occasional 
elections of 1981. 


` THE PRACTICE OF THE LEAGUE OF NATIONS 


The League of Nations was twice faced with the problem of multiple 
vacancies existing simultaneously, but coming into existence at different 
times. This occurred in 1929 and in 1936. On each occasion it adopted 
somewhat different procedures, although in each case the point of depar- 
ture was either the nomination process or the election process itself. The 
date of the termination of the term of office in question was not relevant. 

` In 1929 the two vacancies were caused by the deaths of Judges Weiss 
(France) on August 31, 1928 and Viscount Finlay (United Kingdom) on 
March 9, 1929. These vacancies were to be filled during the tenth (Ordinary) 
Assembly (September 1929). The vacancies having occurred at different 
times, two separate invitations had been sent to the national groups regard- 
‘ing nominations, and two separate lists of candidates were communicated 
to the Assembly and Council.‘ At the opening of the session, the General 
Committee was asked by the Assembly to make suggestions as to the pro- 
cedure to be followed, since this was the first occasion on which the Assembly 
and the Council of the League had been called upon to fill two vacancies 
simultaneously. The General Committee explained that the question arose 
whether a separate election should be held in respect of each vacancy, 
or whether the two vacancies should be filled simultaneously by the method 


Article 14 provides: 


Vacancies shall be filled by the same method as that laid down for the first election, sub- 
ject to the following provision: the Secretary-General shall, within one month of the oc- 
- currence of the vacancy, proceed to issue the invitations provided for in Article 5, and 
the date of the election shall be fixed by the Security Council. 


1 League of Nations Doc. A.26.1929.V; and for changes in the list, Docs. A.59.1929.V and 
A.61.1929.V (mimeo). ` 
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known as scrutin de liste, i.e., by holding a single ballot or series of ballots 
for both vacancies together; each voter would be entitled to vote for as . 
many candidates as there were vacancies, and those candidates at any ballot 
obtaining the requisite majority would be considered elected. The General 
Committee pointed out that this was the method prescribed for the first elec- 
tion of members of the Court and had been adopted in 1921, and that it 
would “seem that it should apply on the present occasion, since under the 
terms of Article 14 of the Court’s Statute, vacancies are to be filled ‘by the 
same method as that laid down for the first election.’ ” This advice was ac- 
cepted, and on September 19, 1929, the election was held on that basis in the 
Assembly and the Council.® 

It will be noted that the report of the General Committee did not give 
rise to any discussion at the time, and the late Judge Hudson, in his annual 
commentary on the work of the Permanent Court, likewise reports that elec- 
tion without comment.® Later in the year, however, he seems to have had 
second thoughts, for he wrote: “No question arose as to the regularity of this 
procedure, and as only one ballot was necessary, it produced no serious 
consequence; but its propriety may well be questioned” (emphasis supplied).” 
Much later, he was more severe, and moved the thrust of his objection from 
the issue of propriety, linked with the fact that only a single ballot had in 
fact been required, to that of legality (which would be independent of the 
number of ballots required). In 1943 he wrote: “[t]he constitutionality of 
such a procedure is difficult to justify.” On the other hand, a semi-authori- 
tative commentary on the Statute of the Permanent Court, prepared in 
close cooperation with the Registry of the Court, describes the procedure 
without comment.® 7 

The situation that arose in 1936 was more complicated (and the general 
international situation much more ominous). Moreover, technically, the va- 
cancies each occurred before the amendments to the Statute, negotiated in 
1929, had formally entered into force, although by the end of 1935 it 
was accepted that the entry into force of the Protocol of Revision seemed 
“no longer to encounter any difficulty.” By the time the election took place 
in the fall of 1936, the final text of the Statute of the Permanent Court 
was controlling. 


- Š Records of the 10th (Ordinary) Session of the League Assembly, Plenary Meetings, 
LEAGUE OF Nations O.J., Spec. Supp. 75, at 126, 450 (Doc. A.57.1929.V). At this distance of 
time it is impossible to establish what, if any, were the underlying political factors influenc- 
ing that decision, but it will be noted that the two vacancies each related to members of the 
Permanent Court having the nationality of permanent members of the Council of the 
League of Nations. 

€ Hudson, The Eighth Year of the Permanent Court of International Justice, 24 AJIL 20, 38-39 
(1930). 

1 Hudson, The Election of Members of the Permanent Court of International Justice, id. at 718, 725. 

8 M. Hupson, THe PERMANENT COURT OF INTERNATIONAL Justice, 1920-1942, at 249 
(1948). . 

9 INSTITUT FUR AUSLANDISCHES ÖFFENTLICHES RECHT UND VOLKERRECHT, STATUT ET 
RÈGLEMENT DE LA Cour PERMANENTE DE JUSTICE INTERNATIONALE: ELEMENTS D "INTER- 
PRETATION 60 (ed. Schenk von Stauffenberg, 1934). 

19 See M. Hupson, supra note 8, at 140. 
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The first vacancy was caused by the death of Judge Schiicking (Germany) 
on August 25, 1935, too late for the vacancy to be filled during the 16th 
(Ordinary) Assembly held during the next month. The second vacancy was 
caused by. the resignation of Judge Kellogg (United States of America) on 
September 9, 1935, likewise too late for the 16th (Ordinary) Assembly. 
The question of the date of the election was placed on the agenda of the 
- 89th meeting of the Council.. Baron Aloisi (Italy) was asked to submit a 
report on whether any measures should be taken with a view to filling the. 
two vacancies “at an earlier date than the next ordinary session of the As- 
sembly.” In his report, he hesitated to propose the convening of a special 
session of the Assembly for that purpose (in those days, permanent missions 
to the League of Nations in Geneva were few), but suggested that the Secre- 
tary-General should invite the national groups to submit their nominations 
` as soon as possible, and that the Council should decide 


that the election should be included in the agenda of the first session 
of the Assembly which takes place after the end of the period of three 
months which must elapse between the issue of the invitations to the 

- national-groups and the date of the election. By this means it will be 
possible to fill the vacancies before next September [1936] if, in the 
interval, a session of the Assembly takes place at a date which satisfies 
the requirements of the Court’s Statute regarding the nomination 
of candidates. 


Without discussion, the conclusions of that report were adopted at the 
Council’s meeting of September 28, 1935." 

An additional complication was caused by the resignation on EA 15, 
1936 of Judge Wang (China). At its 91st session in January 1936, the Council 
adjourned consideration of the measures thus necessitated,” and at its 92d 
session on May 11 it appointed a Committee of Jurists, composed of the 
legal advisers of the delegations of the United Kingdom, Spain, France, 
Italy, Poland, and Chile (Sir William Malkin, Lépez-Olivan, Basdevant, 
Perassi, Kulski, and Gajardo).'* Two questions had to be considered: (1) 
the measures necessitated by the resignation of Judge Wang; and (2) the 
conditions under which a state that had accepted the Statute but was not a 
member of the League could participate in those elections (this latter issue, 
which arose out of the 1929 amendments to the Statute of the Permanent 
Court, now Article 4, paragraph 3, of the Statute, is regulated in the United 
Nations by General Assembly Resolution 264 (II) of October 8, 1948). The 
Committee of Jurists submitted its first report on May 12. On the first 
question, it was of opinion that the national groups should be invited to : 
nominate not more than two candidates for the seat in question. “In the 
Committee’s opinion, this view is not contrary to the decision taken by the 
Assembly in 1929 (election of the successors of M: Weiss and Lord Finlay). 


116 Leacue or Nations O.J. 1203 (1935). 

12 17 id. at 125 (1936). 

13 Jd. at 539. The Italian delegate did not attend any of the committee’s meetings. See 
next note and Minutes of the First Committee, Leacur or Nations O.J., Spec. Supp. 156, 
at 78 (1936). 
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That decision related to the election, not to the nomination of candidates.” 
The committee went on to point out that the election had been placed on 
the agenda of the next ordinary session of the Assembly, subject to the 
Council’s approval, which was then given. The committee ended this part of 
the report by intimating that it proposed to study further the question 
whether there must be a single election for the three vacancies, or whether 
there must be separate elections." 

In the meantime, the 16th ordinary session of the Assembly had been 
recalled in a resumed session to discuss the dispute between Ethiopia and 
Italy, and the Secretary-General, on the basis of the Council’s decision of 
September 28, 1935, announced his intention to place on its agenda the elec- 
tion to fill the Schiicking and Kellogg vacancies. This gave rise to strong 
objections by Italy, which requested that the election take place at the 17th 
ordinary session, as originally decided. Whatever the political reasons for 
that request at that particular moment, when there was no candidate of 
Italian nationality involved (Judge Anzilotti having been reelected in the 
general election of 1930), the practical consideration was advanced that 
the rules for the participation of nonmember states in the election had not 
yet been adopted. In those circumstances, the Council decided to postpone 
the election." l 

The Committee of Jurists submitted its second report on July 11, 1936. 
On the method of election to the three vacant seats, it started by pointing 
out that the national groups had been invited to make two sets of nomina- 
tions, the first for the Schücking and Kellogg vacancies, and the second 
for the Wang vacancy. From that point of departure, the report continued: 


It would seem to follow that, on the present occasion, two separate 
elections should take place. There will be one election by scrutin de 
liste, at which the two seats for which the first series of nominations was 
made will be filled from among the candidates on the list resulting from 
those nominations. There will be a second election for the third seat 
only, at which only the candidates nominated for that seat will be 
eligible.’ 


On September 25, 1936, this proposal was adopted by the Council without 
discussion, and in that form the question came before the 17th ordinary 
session of the Assembly, where it was first referred to the First Committee 
(Constitutional and Legal Questions).?” l 

In the First Committee, a fairly long discussion (in League terms) took 
place, centered on the issue of whether there should be two elections as 
proposed by the Council, or one election by scrutin de liste for all three 
vacancies. The latter view was put forward by Politis (Greece) and was sup- 


x 


14 17 Leacue oF Nations O.J. 566 (Doc. C.245.1936.V). On May 11 the Italian delegation 
announced that it was leaving Geneva and would not take part in any further meetings. 

15 Records of the 16th (Ordinary) Session of the Assembly, pt. II, Plenary Meetings, LEAGUE 
oF Nations O.J., Spec. Supp. 151, at 52 (1936). 

16 Minutes of the First Committee, supra note 13, at 76. 

1! Records of the 17th (Ordinary) Session of the Assembly, Plenary Meetings, LEAGUE oF 
Nations O.J., Spec. Supp. 155, at 50 (1930). 


354 ‘THE AMERICAN JOURNAL OF INTERNATIONAL LAw . [Vol. 75 


ported by Turkey (Sadak), Belgium (Rolin), and Latvia (Munters). Sir 
William Malkin, a member of the Committee of Jurists, while not opposed 
to the Politis proposal, gave some explanations for the committee’s proposal. 
Basically, this position was based on the fact that they were not dealing with 
an “open election,” but with an election to seats that had become vacant on 
different dates. This circumstance had affected the two nomination 
processes, and it was “therefore thought it would be more convenient to have 
two elections, so that the votes would tally with the manner in which the 
candidatures had been submitted.” 

Basdevant added 'a further explanation. The Committee of Jurists had 
taken into consideration the connection between the method of submitting 
candidatures and the election itself, and it had discussed the Politis system. 
If that method were accepted, it would have to be clearly understood that 
even with this system of a single election for the three seats, all the nomina- 


` tions made would retain their full force. That was a very important point, 


and if, in future, a similar situation arose, it would have to be understood 
that the Secretary-General would have to continue his consultations when a 
third seat fell vacant. That would, by interpretation, lead to a practice which 
was not, perhaps, absolutely in harmony with the letter of the Statute. In 
the present case there would have to be a certain elasticity in the interpre- 
tation of the situation; for partial elections following upon successive va- 
cancies, the national groups would thus be called upon to submit a larger 
list of candidates than at the general election. That situation might lead to 
protests, but that was not a reason for refusing completely the proposed 
solution. 

The Chairman (Limburg, the Netherlands) also expressed doubts over 
the Politis solution. But it was left to the Polish and Finnish delegates to 
put their fingers on the nub of the problem. The Polish delegate, Kulski, 
also a member of the Committee of Jurists, did not agree with the view that 
the seats in the Court were entirely anonymous. If the method of one single 
list and one. election was adopted, the unexpected result might be the 
elimination of judges representing very important juridical systems—“a 
result which would not enhance confidence in the Court.” The same point 
was made even more strongly by the Finnish representative (Hiitonen). - 

Agreement between the two points of view being impossible, the matter 
was put to the vote. The Politis proposal was rejected by 16 votes to 10,. 
and the Council’s proposal was then adopted unopposed.** A formal resolu- 
tion to that effect was adopted by the Assembly on October 3, and on the 8th 
the elections were held in conformity with it? Manley Hudson (United 
States) and Ake Hammarskjöld (Sweden) were accordingly elected on the 


_ first election, and Cheng (China) on the second. 


No comment seems to have been made regarding the propriety or the 
constitutionality of this proceeding, although one might have thought that 
it could have attracted the same strictures as the election of 1929. More 


18 Minutes of the First Committee, supra note 13, at 22-24, 28. 
Records of the 17th (Ordinary) Session, supra note 17, at 105-06, 110, 130. 
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surprising—in retrospect—is the fact that the possibility of holding three 
separate elections, one for each of the three vacancies, does not seem to 
have been raised. If one takes a longer retrospective look at that election, 
an impression may be gained that behind the proposal of the Committee 
of Jurists lay an unexpressed wish not to disturb the. general geographical 
distribution of seats on the Permanent Court, notwithstanding the general. 
‘deterioration of the international situation before the outbreak of the 
Second World War; the Politis proposal could have led to a change in that 
geographical distribution. 

By taking the nominating process as the point of departure, both in 1929 
and in 1936, while not being consistent in its practical application, the prac- 
tice of the League of Nations regarding the procedure for the filling of mul- 
tiple occasional vacancies among the members of the Permanent Court is 
thus confusing, and, with all respect to the eminent jurists involved, not ` 
convincing. It seems to have been dominated by political opportunism in a ` 
fluid and generally deteriorating international situation. In 1929 the | 
multiple vacancies both related to judges of the nationality of permanent 
members of the Council of the League of Nations. Theoretically, this situa- 
tion existed in 1936 as regards the Schticking vacancy, but nazi Germany 

‘by then had already turned its back on the League. The United States, 
however, had always had a judge of its nationality on the Permanent Court, 
and there seems to have been a widely held desire to protect that situation. 

` But the conclusion is inevitable that the League practice affords no stable 
or reliable precedents for the United Nations, a conclusion that becomes 
all the stronger today against the background of Article 13 of the new 

Statute and the system of staggered terms of office. i 


THE ELECTION oF 1981 
The Preelection Phase 


Article 14 of the present Statute, in this respect following the revised 
Statute of the Permanent Court, imposes an absolute and autonomous obli- 
gation on the Secretary-General, within 1 month of the occurrence ofthe 
vacancy, to proceed to issue the invitations to the national groups in accörd- 
‘ance with Article 5. So far as is known, it has not been the practice of any of 
the Secretaries-General to consult even informally with regard to the per- 
formance of this statutory duty. Also under Article 14, the date of the elec- 
tion shall be fixed by the Security Council, which has a free hand in the 
matter, subject only to the observance of the 3-month rule for the submis- _ 
sion of nominations.” In the present instance the Secretary-General. com- 
plying strictly with Article 14, on October 1, 1980 issued the formal invita- 
tions to the national groups to submit nominations for the Baxter vacancy 
by December 1 (later extended to December 10), and on October 8 he is- 


7° Note in this respect the proceedings in the 1,236th meeting of the Security Council on 
Aug. 10, 1965 and Resolution 208 (1965), regarding the date of the election to fill the vacancy 
caused by the death of Judge Badawi. 


, 
` 
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sued similar invitations for the Tarazi vacancy, to reach him by De- 
cember 10. ` 

On November 7 the Saran: -General sent a formal note to the Security 
Council, in which he stated that the 3-month time limit would expire on 
January 8, 1981. He suggested that the Council might wish to decide that the 
elections to fill the vacancies should take place “during a resumed 35th ses- 
sion of the General Assembly in January 1981.” (At the time, it was merely a 
surmise that the General Assembly would not conclude all its business by its 
scheduled terminal date.) The note to the Security Council continued with 
the following statement: “While it will be. necessary, on the occasion of the 
elections, to ballot separately for each vacancy, those ballots would be held 
at the same meetings of the Security Council and the General Assembly. 
The reason for balloting separately derives, inter alia, from Article 15 of 
the Statute. . . .” The Secretary-General reminded the Council that 
Judge Baxter’s term would have run until 1988 and Judge Tarazi’s until 
1985. In that way, the point of departure, which in the practice of the League 
of Nations had been the nomination process, Decane the unexpired por- 
tion of the term of office.”! 

The Security Council, after the usual informal discussions, dealt with this 
matter at its 2,255th meeting on November 12, 1980 when, by 15 votes to 
none, it adopted Resolution 480 (1980) without formal discussion. The op- 
erative paragraph of that resolution “decides that the elections [emphasis 
supplied] to fill the vacancies shall take place on 15 January 1981 at a meet- 
ing of the Security Council and at a meeting of the resumed thirty-fifth 
session of the General Assembly.”?? 

On November 18, 1980, the Secretary-General transmitted the text of the 
Security Council’s resolution to the President of the General Assembly, 
suggesting that the President “may wish to propose to the General Assembly 
that the following additional subitem be included in the agenda of the 
thirty-fifth session of the Assembly under agenda item 15 (Elections to fill 
vacancies in principal organs): ‘(c) Election [emphasis supplied] of two mem- 
bers of the International Court of Justice. ” At the 81st plenary meeting on 
December 4, this: proposal was adopted, with a slight modification in the 
wording of the subitem, as follows: “(c) Election of two members of the In- 
ternational Court of Justice: (i) Vacancy caused by the death of Judge 
Richard R. Baxter; (ii) Vacancy caused by the death of Judge Salah El Dine 
Tarazi.”* The order of the sub-subitems thus corresponds to the order in 

which the vacancies occurred. 

' At this point two unusual aspects may be noted. 

The first is the fixing of the date of the election. Normally, the Security 
Council has contented itself with indicating the session of the General As- 


21 UN Doc. $/14246, to be published in 35 UN SCOR, Supp. (Oct.~Dec. 1980). 

22 The Draft Resolution S/14253 was prepared in what is now the customary manner, in 
informal consultations of the Security Council, and was placed before the formal meeting of 
the Security Council in an anonymous way. 

2 35 UN GAOR, Ann. (Agenda Item 15), UN Doc. A/35/244 (1980). For the item as adopted 
on the agenda itself, correctly subdivided into two sub-subitems, see UN Doc. A/35/252/ 
Add.3 (1980). 
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sembly during which an occasional election will be held. This is the first 
occasion on which it has determined the actual date, and in doing so also 
called for a resumption of the current session of the General Assembly, 
reparei of whether that organ would otherwise be resuming its current 
session.” 

It might also.be noted, although in theory this should not affect the out- 
-come of the elections, that by holding them in January 1981 they would in 
effect be placed in the hands of the permanent missions to the-United Na- 
tions exclusively, without the benefit of that leavening which comes from the 
representatives in the Sixth Committee, customary when the elections take 
place during a regular session of the General Assembly. 

Secondly, the election-of members of the Court— whether a regular or an 
occasional election—is normally a separate agenda item on the agenda of 
the General Assembly, and there are many reasons why it is desirable to 
maintain that practice. The composite item “Elections to fill vacancies in prin- 
cipal organs,” which was item 15 of the agenda of the 35th session of the 
General Assembly, comprised bitterly contested elections for nonper- 
manent seats on the Security Council and elections for the Economic and 
Social Council, and only served to accentuate the political character of those 
elections and to increase the opportunities for “trade-offs.” The justifica- 
tion in the present instance for including these elections as a third sub- 
item of item 15 was in essence that it would simplify the procedural as- 
pects of placing a new item on the agenda of a session of the General As- 
sembly that had already commenced, and avoid the necessity to channel the 
matter through the General Committee. The propriety of this action, con- 
venient in the circumstances though it might have been, must not be left 
unquestioned, and it is to be hoped that the regular election to be held in 
the 36th session of the General Assembly will appear as a separate 
agenda item. : : 

_ On December 8, the Secretary-General published his customary 
memorandum on the conduct of the elections. The nominations received 
would be transmitted to the General Assembly and the Security Council in 
“two separate lists, one for each vacancy,” and the names of the candidates 
would appear on the ballot papers distributed during the elections. In view 
of the confusion evinced during the meetings of the League of Nations, 
the following extract from paragraph 9 of the memorandum is significant: 
“While it will be necessary, on the occasion of the elections, to ballot sepa- 
rately for each vacancy, the duration of the terms of office being different 

. , those ballots will be held at the same meetings of the General _ 
Assembly and the Security Council.” This reemphasizes the change in the 
point of departure, which first made its appearance in the Secretary-Gen- 
eral’s note to the Security Council already mentioned. In this connection, it 
might also be mentioned parenthetically that this placing of the emphasis 


% Furthermore, the date itself is not without interest as regards the Baxter vacency—5 
days before the inauguration of President Reagan. 
2 35 UN GAOR, Ann. (Agenda Item 15), UN Doc. A/35/708-S/14283 (1980). 
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on the actual length of the term of office parallels a subtle change as re- 
gards precedence of members of the Court, made in Article 3 of the 1978 
Rules of Court, in comparison with the corresponding provision in Article 
2 of the Rules of 1946 and 1972.76 

On December 17, the General Assembly at its 99th meeting decided to sus- 
pend the session until January 15, 1981, when it would reconvene for the 
sole purpose of considering four outstanding items, including the election of 
two members of the Court.?’ 

Accordingly, on December 24, two separate lists of candidates were pub-. 
lished. For the Baxter vacancy, there were two candidates, both of United 
States nationality, Oscar Schachter and Stephen Schwebel (nominated, inter 
alia, by the national group of the United States).® The situation was more 
complicated as regards the Tarazi vacancy, for which there were seven 
nominations: Ali Suat Bilge (Turkey), Abdallah Fikri el-Khani (Syria, nomi- 
nated by the Syrian national group, inter alia), Antoine Fattal (Lebanon), 
Sir Maurice Rault (Mauritius), Edilbert Pierre Razafindralambo (Madagas- 
car), Sompong Sucharitkul (Thailand), and Mustafa Kamil Yasseen (Iraq). 
Of these, only El-Khani and Rault had been nominated by their respective 
national groups.”® 


The Elections of January 15 


As decided, then, the elections took place on January 15, 1981 at the 100th 
plenary meeting of the 35th session of the General Assembly and simul- 
taneously, but independently, at the 2262d meeting of the Security Council. 

At the commencement of the meeting of the General Assembly, and fol- 
lowing normal practice, the Secretary-General formally notified the Presi- 
dent of the General Assembly (Baron von Wechmar, Federal Republic of 
Germany) of eight member states that were in arrears in the payment of 
their financial contributions due to the Organization within the terms of 
Article 19 of the Charter: the Central African Republic, Chad, Comoros, 
the Dominican Republic, Grenada, Mauritania, Senegal, and South Africa.” 
In the light of Article 19, those delegations would not be authorized to 
participate in the voting. This was a general statement, not limited to the 
election of members of the Court. In that regard, the Secretary-General’s 
December memorandum on the procedure of the elections states that the 
“consistent practice of the United Nations has been to interpret the words 


26S. ROSENNE, PROCEDURE IN THE INTERNATIONAL COURT 24 (1981). 

27 UN Doc. A/35/PV.99, at 71 (prov.) (1980). 

78 35 UN GAOR, Ann. (Agenda Item 15), UN Doc. A/35/786—S/14311 (1980). For the 
curricula vitae, see id., UN Doc. A/35/787-—S/14312. Before the election, Schachter, while 
sensible of the honor done to him by the national group of. Argentina in proposing his 
candidature, regretted that at the time he was not in a position to accept the duties of a . 
member of the Court. Id., UN Doc. A/35/786/Add.1. This left Schwebel as the sole candidate 
for this vacancy. i 

28 Id., UN Doc. A/35/788—S/14313. For curricula vitae, see id., UN Doc. A/35/789--8/14314. 
For the announcemer.. by the Government of Iraq of its support for the candidature of 
Yasseen, see id., UN Doc. A/35/790-—S/14321. For the withdrawals of the candidatures of 
Razafindralambo, Rault, and Bilge, see id., UN Doc. A/35/788—S/14313, and Adds.1—3. 

30 35 UN GAOR, Ann. (Agenda Item 97), UN Doc. A/35/792 (1981). . 
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‘absolute majority’ [in Article 10] as meaning a majority of all the qualified 
electors, whether or not they vote.” With 154 members of the United Na- 
tions, together with the three nonmember parties to the Statute, 79 votes 
constituted an absolute majority in the General Assembly." This figure was 
duly repeated by the President of the General Assembly when that organ 
turned to the business of the elections. His ruling went unchallenged, nor 
was any attempt made to invoke the provision of Article 19 by which relief 
from the operation of the rule can be granted in certain circumstances.” 

It is believed that this decision of the General Assembly may be an exten- 
sion of the practice, although it is recalled that in 1960, at the 915th meet- 
ing of the General Assembly, the Congo was included in the quorum neces- 
sary for determining the absolute majority despite that, at that date, there 
was no accredited delegation from that member state present at the General 
Assembly. In this connection, it is to be observed that the expression “abso- 
lute majority” nowhere appears in the Charter, and only in Articles 10 and 
12 of the Statute (in the latter place with an entirely different implication), 
and its application is therefore quite independent of any voting rules pre- 
scribed in the Charter for any other organ of the United Nations. At the 
San Francisco Conference of 1945, the retention of the election system was 
itself a compromise, of which an essential element was the requirement of 
the absolute majority in both the Security Council and the General As- 
sembly; and it was repeatedly stressed that the elections would be governed 
by the Statute and not by the Charter. Indeed, this is specifically laid down 
in Rule 150 of the Rules of Procedure of the General Assembly and Rule 
40 of the Provisional Rules of Procedure of the Security Council.” In the 
League, a majority of the votes cast was sufficient. 

In each organ, the elections took place in two independent parts, as en- 
visaged in the final wording of agenda item 15(c) of the agenda of the 35th 
session of the General Assembly. 

For the election to fill the Baxter vacancy (where only one candidate re- 
mained), one ballot was required in each organ. In the General Assembly, 
where 142 ballots were cast, Schwebel received 122 votes, three short of the 
record number of 125 received by Judge Sette Camara in 1978. There 
was also an abnormally large number of abstentions in this election, 19, 
together with one invalid ballot. In the Security Council Schwebel received 
‘ all 15 votes. Both the President of the General Assembly and the President 
of the Security Council (Ling Qing, China) declared the candidate elected. 
The verbatim record of the meeting of the Security Council shows that this 


3 UN Doc. A/35/708-S/14283, supra note 25, para. 12. 

32 UN Doc. A/35/PV.100, at 3 (prov.) (1981). 

33 UN Docs. A/520/Rev.13 (1979); S/96/Rev.6 (1974). For the San Francisco Corference, 
see above all the report of Subcomm. 1 V/1/B and of Comm. I V/1, and the formal report of the 
Fourth Commission. 13 UNCIO Docs. 537, 540 and 381, 389 (1945). The cautious view of the 
implication of Article 19 of the Charter on the calculation of the absolute majority required 
in the General Assembly which we have expressed elsewhere may be interpreted in the light of 
the broad practice established by the General Assembly. 1 S. Rosenne, THe Law AND 
. PRACTICE OF THE INTERNATIONAL Court 179 (1965). For a protest by South Africa, that the 
rejection of its credentials by the General Assembly deprives it of its vote in the elections of 
members of the Court, see UN Doc. A/35/802--S/14395 (March 9, 1981). 
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election was completed by approximately 11:50 a.m. (an aspect to which we 
will return). j 

` For the election to fill the Tarazi vacancy, the position was more compli- 
_ cated since, after withdrawals, there remained three Arab candidates (in- 
cluding one nominated by the Syrian national group, the only Arab candi- 
date in that position), and a candidate from Thailand (who had not been 
nominated by his national group). Four ballots were required in the General 
Assembly. On the first, the results were: El-Khani, 65; Yasseen, 65; Fattal, 
7; Sucharitkul, 5. On the second the results were: El-Khani, 69; Yasseen, 67; 
Sucharitkul, 3; Fattal, 2. On the third, the results were: El-Khani, 74; 
Yasseen, 61; Sucharitkul, 1. On the fourth and last, the results were: El- 
Khani, 84; Yasseen, 55. In the Security Council, only one ballot was re- 
quired, with the following result: El-Khani, 8; Yasseen, 6; Fattal, 1. Con- 
sequently, as before, each President declared the candidate to have been 
elected.** This election was completed by about 1:30 p.m. 

The outstanding feature of this election was the choice of the candidate 
- who, according to his curriculum vitae, seemed to have less direct experience 
with international law than the other candidates who competed in the elec- 
tion, in terms of the requirements of Article 2 of the Statute. El-Khani was 
elected over three others, one of whom had been a member of the Inter- 
national Law Commission, one of whom is at present a member (and in- 
deed a special rapporteur) of that Commission, and the third a well-known 
lawyer-diplomat with a number of important writings to his credit. This 
illustrates the extreme level of politicization, worse even than the politici- 
zation of the elections of the members of the International Law Commis- 
sion,” characteristic of this occasional election. In 1952 the Institute of In- 
ternational Law strongly recommended that the elections of the members 
. of the Court be isolated from all the other elections, as a prophylactic meas- 
ure against the excessive politicization -of the elections at the expense of 
professional qualifications of a candidate.** In theory, this election met that 
desideratum since the other elections under item 15 had already taken place’ 
during the fall. Nevertheless, the occasional election of 1981, as regards the 
filling of the Tarazi vacancy, is a brutal reminder of the difficulty of achiev- 
ing this aim. There is no rule that a vacancy should be filled by a person of the 
same nationality as his predecessor on the Court. 

It must also be noticed that as a result of the withdrawal of one nominee, 
the electors were in fact left with no choice as regards the filling of the Baxter 
vacancy, where the two original candidates each met fully the professional 
requirements of Article 2 of the Statute. We have elsewhere suggested that it 


34 Such a statement by the President of the Security Council is new, the earlier formula 
having been more general, namely, that “the candidates who received the required majority 
in the General Assembly and the Security Council are elected” (omitting the words “I de- 
clare”). On the controversy regarding which President “declares” the candidate elected, see 
UNITED NATIONS, REPERTOIRE OF THE PRACTICE OF THE SECURITY Council, 1946-1951, at 
222-23 (UN Doc. ST/PSCA/1, 1954), and my book cited in the previous note, at p. 175. 

35 Cf. Saunders, The 1971 Elections to the International Law Commission: A Comment, 66 AJIL 
356 (1972). 

36 INSTITUT DE DROIT INTERNATIONAL, 32 ANNUAIRE 474 (1952 II). 


1981} l NOTES AND COMMENTS 361 


would be desirable to present the electors with more choice, and that a good 
example could be set by the permanent members of the Security Council, by 
their presenting two duly qualified candidates, leaving the final choice to the 
electors.®” 


Precedence Between the New Judges 


By Article 2, paragraph 2 of the 1978 Rules of Court, the term of office of 
a member of the Court elected to replace a member whose term of office has 
not expired “shall begin to run from the date of the election.” This is to be 
read together with Article 15 of the Statute, quoted above. With regard to 
precedence, Article 3, paragraph 3 of the Rules of Court provides that 
members of the Court “whose terms of office began on the same date shall 
take precedence in relation to one another according to seniority of age.” 
The application of this rule in the present case gives Judge El-Khani 
precedence.*8 3 

This application of the Court’s rule on precedence, which does not 
take account of the sequence in which the two elections were held and the 
separation of the commencement of the terms of office of the two newly 
elected judges by some 90 minutes, but places the emphasis on the “date” of 
the election (not an expression that appears in Article 15 of the Statute) and 
on seniority of age, may be open to question. The records of the discussions 
that led to the 1978 revision of the Rules of Court have not been published, 
and it is therefore not possible to know if the possibility that multiple oc- 
casional elections might take place on the same “date” was considered. 
“Date”—a synonym for “day”—.is a long period of time, and its use in a 
normative text may be imprecise and lead to unexpected results—for 
instance, the provision of the new Article 94 stating that a judgment shall 
become binding “on the day of the reading” when Article 95, paragraph 1 
requires that the judgment state “the date on which it is read.” The applica- 
tion of the rule on precedence in the present instance does not appear to 
have taken into account that by the Statute, the term of office of the younger 
of the two judges elected on the same “date” commenced before that of the . 
older of the two. 


SHABTAI ROSENNE* 


57S, Rosenne, The Composition of the Court, in 1 Tue FUTURE OF THE INTERNATIONAL 
Court oF Justice 377, 387 (Gross ed. 1976). 

38 See International Court of Justice communiqué 81/2, Feb. 26, 1981. 

* Honorary member, American Society of International Law; member, Institute of Inter- 
national Law; Ambassador-at-Large and member of the Israel delegation to the 35th session 
of the General Assembly. The views expressed in this note are the writer’s personal views only. 


CORRESPONDENCE 


The American Journal of International Law welcomes short 
communications from.its readers. It reserves the right to determine 
which letters shall be published and to edit any letters printed. | 


To THE Eprrors-IN-CHIEF: 
January 2, 1981 


I read with interest the article by Hurst Hannum and Richard B. Lillich 
entitled The Concept of Autonomy in International Law (74 AJIL 858). Grant- 
ing that the term “autonomy” is not one “that has a generally accepted 
definition in international law” (p. 858), the authors nevertheless note that it 
“is very much in vogue today” (ibid.), and thus “ripe for review” (p. 859). 
Autonomy for the inhabitants of the West Bank, for example, may well be 
he linchpin of the Camp David framework for bringing peace to the Mid- 

le East. 


To gather data for their article, the authors made 22 case studies of 
autonomous territories, including such idiocratic and/or obscure ones as the 
International Settlement of Shanghai, Tokelau, and the Ottoman millets, 
as well as the stillborn proposal for a “Free Territory of Trieste.” Although 
recognizing that no two such lists will ever be identical, given the 
authors’ stated objective of importance and variety, this reader would like to 
suggest a fascinating additional example, which might serve as a partial 
model for the holy places in Jerusalem: Mt. Athos. 


` A small, isolated peninsula in northeastern Greece, the 1000-year-old 
autonomy of this virtually independent monastic state was established in 
Byzantine times and maintained under the Ottomans. It thus antedates the 
very creation of the modern state system. Since 1927, Mt. Athos has been 
recognized as a theocratic republic under ultimate Greek suzerainty, and is 
today a self-governing community of some 20 Orthodox monasteries. The - 
present observer paid a visit to this almost timeless land in early 1979, 
.and can readily testify to its continuing vigor and functionality. 


MICHAEL M. GUNTER 
Tennessee Technological University 


CORRECTION 


The opening sentence of The Belgrade Minimal Rutes of Procedure for Inter- 
national Human Rights Fact-finding Missions, which appeared on page 163 ofthe - 
January 1981 issue of the Journal, should have read in pertinent part as 
follows: “[T]he 59th Conference of the International Law Association . . . 
approved by consensus a set of minimal procedures to protect the integrity 
of human rights fact-finding by intergovernmental organizations.” 
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CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


Marian L. NasH* 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Interna- 
tional Law, published by the Department of State. 


INTERNATIONAL ORGANIZATIONS 
(U.S. Digest, Ch. 2, §4.C) 
International Labour Organisation 


In a letter signed by Secretary of State Cyrus R. Vance on February 15, 
1980, the United States formally accepted the obligations of the Constitution 
of the International Labour Organisation, in accordance with paragraphs 
3 and 6 of Article 1 thereof, and resumed its membership in the Orgenisa- 
tion, effective February 18, 1980. The letter was handed to the Director 
General of the International Labour Office, Francis Blanchard, by Ambassa- 
dor Gerald B. Helman, U.S. Permanent Representative to the European Of- 
fice of the United Nations in Geneva. 

The United States had terminated its membership in the Organisation in 
November 1977,’ because of its concern over increasing misuse of the Or- 
ganisation and abuse of its principles. Trends that had been weakening the 
Organisation’s ability to carry out its basic mission included: erosion of the 
independence of employer and worker delegates attending ILO con- 
ferences; the relative immunity of certain countries from criticism for 
violating workers’ human rights; growing disregard for the principles of 
due process within the Organisation; and introduction of extraneous politi- 
cal issues into ILO debates. 

President Carter announced that the United States would rejoin the Inter- 
national Labour Organisation in a statement of February 13, 1980, reading 
in part: 

Since [U.S. withdrawal], a majority of ILO members— governments, - 
workers, and employers—have successfully joined together to return 
the ILO to its original purposes. Through their efforts, steps have 
been taken to strengthen the independence of employer and worker 
delegates, undertake investigations of human rights violations in a 
number of countries, including the Soviet Union, reinforce the prin- 


ciple of due process, and generally reduce the level of politicization in 
the ILO. 


* Office of the Legal Adviser, Department of State. 
1 See 72 AJIL 375 (1978). 
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I have decided, therefore, that the United States should now rejoin 
the ILO and work with other members to ensure that the true poten- 
tial of this organization is realized. This decision has the support of 
American trade union and employer organizations—-the AFL-CIO and 
the U.S. Council of the International Chamber of Commerce.” 


In response to a congressional inquiry, the Office of the Legal Adviser 
of the Department of State prepared a memorandum, under date of April 
30, 1980, stating that the President had been legally entitled to accomplish 
U.S. readmission to the International Labour Organisation without fresh 
congressional action. Excerpts follow: 


U.S. membership in an international organization is contingent upon 
either the advice and consent of the Senate to the multilateral treaty _ 
establishing the organization or Congressional authorization in a 
specific statute to accept membership. 


The first step toward the original U.S. membership in the ILO was 
_ the introduction of a joint resolution in the Senate (S.J. Res. 131) on 
June 6, 1934, and in the House of Representatives (H.J. Res. 368) on 
June 16, 1934, which authorized the President to accept U.S. member- 
ship. This resolution . . . passed the Senate on June 9, 1934, and the | 
House on June 19, 1934. A copy of the resolution was transmitted by 
the State Department via the U.S. Consul in Geneva to the International 
Labor Conference then in session. Following adoption of a resolution 
' by the Conference inviting the U.S. to become a member, President 
Roosevelt accepted ILO membership on August 20, 1934, and issued a 
formal proclamation concerning U.S. acceptance on September 10, 
1934. ... 


The Congressional joint resolution remains in the U.S. Code as sec- 
tion 271 of Title 22: 


“The President is authorized to accept membership for the Govern- 
ment of the United States of America in the International Labor 
Organization, which, through its general conference of representa- 
tives of its members and through its International Labor Office, col- 
lects information concerning labor throughout the world and 
prepares international conventions for the consideration of member 
governments with a view to improving conditions of labor.” 

(June 19, 1934, c. 676, Sec. 1, 48 Stat. 1182). 


This resolution, and the argument that it provides continuing authority 
for the President to accept membership for the U.S. in the ILO, con- 
stituted the primary legal justification for U.S. readmission without 
Congressional action. Additional support for this approach is supplied 
by the joint resolution of Congress in 1948 which authorized the Presi- 
dent to accept the new ILO Constitution and which authorized 
annual appropriations to pay necessary expenses of U.S. membership 
and participation. S.J. Res. 117, June 30, 1948, c. 756, 62 Stat. 
1151. . . . The standing authorization of appropriations remains 
codified in 22 U.S.C. Sec. 272a. . . . Nothing in the language or legis- 


2 WEEKLY Comp. oF Pres. Doc. 306-07 (Feb. 18, 1980). 
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lative history of either statutory provision weakens the argument that 
Congress granted continuing authority in 1934 and 1948. 


The original ILO Constitution comprised Part XIII of the Treaty of 
Versailles of June 28, 1919 (Articles 387-427), and the only general 
membership provision appeared in section 2 of Article 1: 


“The original Members of the League of Nations shall be the original 
Members of this Organization, and hereafter membership of the 
League of Nations shall carry with it membership of the said Organi- 
zation.” 2 Bevans 242. 


In authorizing U.S. membership in the ILO, the primary concern of 
Congress was to ensure that the U.S. became in no way entangled with 
the League of Nations. To that end, section 2 of the 1934 resolution 
declared: 


“That in accepting such membership the President shall assume on 
behalf of the United States no obligation under the Covenant of the 
League of Nations.” 


This declaration was codified in 22 U.S.C. Sec. 272 but has been 
removed from the U.S. Code as obsolete. The absence of any other 
Congressional restrictions is significant. 


Although the diplomatic history recorded in Foreign Relations of the 
United States (Vol. 1, 1934) discloses that the Department of State — 
apparently did not recommend acceptance of ILO membership until 
certain that Congress would appropriate funds to meet the U.S. finan- 
cial obligations in the ILO, the 1948 joint resolution now provides 
standing authorization of appropriations for ILO membership. Never- 
theless, in view of the substantial appropriations required to fund U.S. 
participation in the ILO, the Office of the Legal Adviser strongly 
recommended that extensive Congressional consultations be conducted 
to ensure Congressional support for U.S. readmission to the ILO and 
for the necessary appropriations to finance ILO membership. These 
consultations were carried out and are described in detail [in an attach- 
ment to the memorandum]. 


Although the 1934 Authorization dealt with an Organization which 
has since developed, the authorization to join the ILO remained in the 
U.S. Code after U.S. withdrawal from the Organization, as did the 1948 
authorization regarding annual appropriations and acceptance of the 
ILO Constitution. In view of these facts and their recognition in con- 
sultations with Congress, rejoining the ILO had a fully sufficient legal 
basis. 


DIPLOMATIC MISSIONS AND EMBASSY PROPERTY 
(U.S. Digest, Ch. 4, §1) 
Compensation for Property Damage 


By a note handed to the Secretary of the People’s Committee (the rank- 
ing official) of the Libyan “People’s Bureau” at Washington, on December 
22, 1980, the Department of State signified acceptance by the United States 


3 Dept. of State File Nos. P81 0009-1719 and 0004-1083. 
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Government of an offer of compensation from the Socialist People’s Libyan 
Arab Jamahiriya for damages and expenditures that resulted from a mob at- 
tack (“students spontaneous demonstration”) on the American Embassy at 
Tripoli on December 2, 1979. Without acknowledging responsibility for the 
attack, the Libyan Government had agreed to pay compensation in a note 
received in the Department on December 6, 1979.' Following the attack, the 
United States had reduced its mission at Tripoli to two officers, whom it 
withdrew on May 2, 1980, when the American Embassy at Tripoli was 
closed. 
The Department’s note read in part: 


The United States Government believes compensation is proper for 
the following categories of damages and expenses: 


1. Compensation for damages to office furnishings, supplies and 
equipment owned by the United States Government; 


2. Compensation for damages to vehicles owned by the United 
States Government; 


3. Compensation for damages to real properties and their contents 
owned by the United States Government; 


4. Compensation for damages to and/or loss of U.S. Government 
owned furniture and furnishings; 
A \ 


5. Compensation for damages to household and personal effects 
owned by employees of the United States Government; 


6. Compensation to the United States Government for freight- 
'. forwarding expenses; 


7. Compensation to the United States Government for actual 
expenditures due solely to the attack on the United States Embassy and 
which would not have been incurred except for the attack; 


8. Compensation to the United States Government for pre-paid 
lease expenses as the result of uninhabitable or otherwise unusable 
- real property leased by the United States Government; 


9. Compensation to the United States Government for additional ex- 
penditures occasioned by the necessity of preparing property to serve 
the needs of the United States Government in the event that a Diplo- 
matic Mission is reinstated in Tripoli or acceptance by the Government 
of Libya of responsibility for complete restoration of the Embassy office 
building located at Shari Mohammed Thabit or such other suitable 
property as mutually agreed upon. 


In conjunction with the above categories there is attached an account- 
ing of costs and expenses for which the United States Government ex- 
pects full and prompt compensation from the Jamahiriya. The United 
States Government believes that complete compensation for all items 
on the attached list should be in the form of full monetary reimburse- 
ment. As adequate replacement of damaged property must be 
procured from American sources, the United States Government ex- 
pects compensation to be in the form of U.S. currency. 


1 See further 74 AJIL 921, 923 (1980). 
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While the Department of State believes this to be a complete account- 
ing of the expenses incurred as a result of the December 2, 1979 attack 
on the U.S. Embassy in Tripoli, it nonetheless reserves the right to sub- 
mit additional claims if they become known or apparent.? 


JUDICIAL ASSISTANCE 
(U.S. Digest, Ch. 6, §6) - 
Limitation upon Department of State Role 


In a note of June 10, 1980, the Turkish Embassy requested assistance 
from the Department of State in connection with a child custody proceeding 
in a Virginia State court. The court had reportedly ruled that, because there 
was martial law in certain Turkish provinces, Turkey was not a safe place of 
residence for the children. The Embassy suggested that it was not for the 
court to “pass judgment about conditions in Turkey about which 
authoritative information is not in its possession”; rather, it was “the 
responsibility of the executive to make a policy decision about the visit and 
residence of US. citizens in foreign countries and [to] inform the judicial 
and legislative bodies.” 

The Department of State declined the Embassy’s request that it inform 
the court “officially” of the position of the U.S. Government in this regard, 
saying in a note dated June 11: 


The Department regrets that it is not legally or practically possible 
to provide the assistance requested by the Embassy in this matter. It is 
and has long been the firm policy of this Department not to take posi- 
tions concerning or to participate in litigation between private parties in 
the courts of the United States, except to the extent that applicable 
laws may so require, or to the extent that the interests of the United 
States may be affected by the litigation. In this connection, counsel 
for one of the parties was informed that the Department would seek to 
comply with a lawful subpoena or other compulsory process requiring 
the appearance of one of its officers as a witness in this proceeding, but 
that such witnesses could not be provided voluntarily. 


This practice must be followed in order to avoid prejudice to the rights of 
private parties, and to avoid inappropriate interference with the inde- 
‘pendence and integrity of the judicial process. 


Moreover, as a matter of law the Department cannot legally direct the 
United States courts to make any particular findings of fact con- 
cerning factual matters such as living conditions in foreign countries, 
and it would be highly improper for the Department to attempt to do 
so. United States courts have no legal obligation to give deference to 
the views of the Executive Branch concerning such matters. 


The Department regrets that it cannot provide the particular assist- 
ance requested. The Department would of course be prepared to con- 
firm in writing that it has not taken any action to advise or recommend 
that American citizens refrain from travel in Turkey.’ 


? Dept. of State File Nos. P81 004-0315 and 004-0337. 
Dept. of State File Nos. P80 0081-1607 and 0086-1232. 
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CLAIMS SETTLEMENT AGREEMENTS 
(U.S. Digest, Ch. 9, §3) 
United States-Israel 


On December 18, 1980, the Department of State announced that the 
United States Government had accepted the proposal by the Government 
of Israel to pay $6 million in three annual installments of $2 million each, 
beginning on January 15, 1981, as final settlement of U.S. claims arising 
out of an unprovoked attack upon the Liberty on June 8, 1967, by Israeli 
aircraft and motor torpedo boats in international waters in the eastern Medi- 
terranean. The attack occurred while the ship was some 20 miles off the 
Sinai coast during the Six-Day War. 

The Israeli Government had claimed that the Liderty had been fired upon 
in error; and it had immediately accepted responsibility for the attack and 
had agreed to make amends for the loss of life and material damage. A 
U.S. Navy court of inquiry produced evidence that Israeli armed forces 
had had ample time to identify the vessel correctly (the Liberty had been 
under “significant surveillance” from the air on three separate occasions, 
the first at 8:50 a.m. on the day of the attack, more than 5 hours before 
it began). The court considered, however, that the information before it 
was insufficient for it to make a judgment on the reasons for the decision 
to attack. The transcript of the inquiry has been publicly available for 
some time. . 

The Government of Israel had paid in full on May 27, 1968 a claim by the 
United States for $3,323,500 on behalf of the families of the 34 crewmen 
who had been killed in the attack.’ On April 28, 1969, the Government of 
Israel had paid a further amount of $3,566,457, which included 164 claims 
totaling $3,452,275 on behalf of the Liberty crew members injured in the at- 
tack, $92,437 for expenses incurred by the U.S. Government in providing 
medical treatment for them, and $21,745 for expenses incurred by the U.S. 
Government in reimbursing crew members for personal property damaged 
or destroyed in the attack.” 

On July 1, 1968, the U.S. Government had presented a claim to the 
Government of Israel for $7,644,146 for the cost of repairs to the vessel, 
estimated as of July 1967. The Government of Israel offered to pay a 
nominal sum, which the United States found unacceptable. The Liberty, a 
former World War II merchant vessel converted to a Naval auxiliary 
communications ship, was placed out of commission in reserve; further 
repairs were never made, and the ship was sold for scrap in 1970. 

The position of the parties remained unchanged until 1978, when the 
Government of Israel acceded to a request by the Government of the 
United States to proceed with negotiations to settle the claim. Following a 
series of contacts between the two Governments on this matter through 
diplomatic channels, the United States Government on December 17, 
1980, accepted the Israeli Government's offer to pay $6 million in three 
annual installments in settlement of the claim.® 


1 See 58 Derr SraTE BuLt. 799 (1968). 2 60 id. at 473 (1969). 
3 See also Dept. of State Daily Press Briefing, DPC 241, Dec. 18, 1980. 


JUDICIAL DECISIONS 


MONROE LEIGH |. 


Jurisdiction —extraterritorial effect of investigatory subpoena from Federal Trade 
Commission to alien 


FEDERAL TRADE COMMISSION V. COMPAGNIE DE SAINT-GOBAIN. 636 
F.2d 1300. 
U.S. Court of Appeals, D.C. Cir., Nov. 17, 1980. 


The Federal Trade Commission, as part of its nonpublic antitrust investi- 
gation of the U.S. fiberglass insulation industry, undertook to serve its in- 
vestigatory subpoena by registered letter mailed directly to the Paris head- 
quarters of Compagnie de Saint-Gobain (SGPM). After the company re- 
fused to comply, the FTC sought enforcement from the district court. 
SGPM contended that this mode of service was not authorized by the FTC 
Act. The district court, however, ordered enforcement. f 

The court of appeals reversed. Judge Wilkey observed that the statute 
must be interpreted in conformity with accepted principles of international 
law in the absence of any manifestation of a contrary intent by Congress, and 
he held for this and other reasons that service by registered mail on a foreign 
entity, not a party to the proceedings, at its headquarters i in Paris was un- 
authorized and hence invalid. While recognizing that the case’ involved a 
narrow issue, the court of appeals nevertheless viewed it as a matter of 
broad international consequence. Thus, Judge Wilkey referred to the 
French Embassy’s diplomatic note protesting the assertion of jurisdiction as 
inconsistent with general principles of international law and with French 
sovereignty; and he quoted with approval the conclusion of two separate 
conferences of the International Law Association that it would be a violation 
of international law for the United States “to assume jurisdiction over docu- 
ments located abroad in advance of a finding of effect upon commerce.” 
To do so would be to extend the enforcement jurisdiction of the United 
States beyond its legislative (prescriptive) jurisdiction. Therefore, the court 
concluded, “the district court’s enforcement order violated a fundamental 
principle of international law.”! 

Of special interest is the adoption by the court of the dichotomy set 
forth in the 1965 Restatement of the Foreign Relations Law between jurisdic- 
tion to prescribe and jurisdiction to enforce. Indeed, Judge Wilkey goes 
further. For purposes of analysis he uses the trichotomy proposed in the 
tentative new Restatement: jurisdiction to prescribe, jurisdiction to enforce, 
and jurisdiction to adjudicate. 


1 636 F.2d 1300, 1318. 
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Nonjustictability of political questions —act of state doctrine —illegal restraint of 
trade —attempt to monopolize . 


NortHRop Corp. v. McDonneLL Doucias Corp. 498 F.Supp. 1112. 
U.S. District Court, C.D. Cal., Sept. 5, 1980. 


In 1974, plaintiff Northrop Corporation and defendant McDonnell 
Douglas Corporation (MDC) entered into a teaming arrangement under 
which they agreed to cooperate in developing, proposing, and producing 
two derivatives of the YF—17 fighter aircraft for the Air Force and the Navy. 
Northrop undertook to develop the land-based fighter design for the Air 
Force, while MDC pursued the carrier-based design for the Navy. Although 
Northrop failed to win the Air Force design competition, MDC was success- 
ful in the Navy competition with its F-18 design. The parties thereafter 
entered into a market-sharing agreement providing that MDC would be 
the prime contractor for all F-18’s purchased by the Navy, and for all air- 
craft of the basic F-18 configuration purchased by foreign nations. 
Northrop received the largest subcontract for design, development, and 
production of F~18 major assemblies and equipment. At the same time, 
Northrop continued attempts to sell its version of the YF-17 to foreign 
governments. Concerned that Northrop’s efforts abroad might dilute its 
own F-—18 program, the Navy encouraged the parties to enter into a further 
agreement, which provided that Northrop would design, develop, and pro- 
duce for sale to the United States and to foreign governments all aircraft 
derived from the YF—17 designed only for land-based operations. Northrop 
claims that this agreement gave it exclusive rights to furnish land-based 
F—18’s to the world market. MDC’s carrier-based F—18’s, however, could 
easily be adapted for land-based use. Thus, when its production increased, 
MDC aggressively tried to sell in some of the same markets as Northrop, 
which put the two companies in competition. When Canada chose MDC’s 
version of the F~18, Northrop filed suit, charging MDC with violations of 
the teaming agreement, misappropriation of property, and attempting to 
monopolize the fighter aircraft market through unfair competition. 

The case came before the court on defendant’s motions to dismiss and for 
summary judgment. The court ordered dismissal and granted defendant’s 
motion for summary judgment. 

Applying the analysis developed in the landmark case of Baker v. Carr, 
369 U.S. 186 (1962), the court held that the instant controversy was non- 
justiciable as a political question. What Northrop essentially asked the court 
to determine was whether there would be an exclusive builder (prime con- 
tractor) for the carrier-suitable or land-based versions of the F—18 weapons 

‘system. The court concluded that Northrop would thereby make the 
judiciary the “superprocurer and sales licensor” of military weapons sys- 
tems.’ Separation of powers considerations and congressional allocation of 
responsibility for the military arsenal to the executive branch made this 
case nonjusticiable because it involved a political question. 


1 498 F.Supp. 1112, 1120. 
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Citing Underhill v. Hernandez, 186 U.S. 250 (1897), and its progeny, the 
court also held that the act of state doctrine compelled dismissal of the case. 
The claims, if litigated, would necessitate inquiry into the decisions of 
various foreign governments in order to determine whether the actions 
of MDC complained of by Northrop were causally connected to Northrop’s 
failure to make sales in those countries. The court would be required to. 
consider the sensitive area of military security decisions of foreign govern- 
ments, contrary to the act of state doctrine, which prohibits “the courts of 
one country [from sitting] in judgment on the acts of the poveriment of 
another done within its own territory.”? ' 

The court also granted defendant’s motion for summary judgment. It 
concluded that the agreements upon which these causes of action depended’ 
constituted an illegal allocation of markets and a per se violation of section ` 
1 of the Sherman Act. The court also rejected Northrop’s claim that MDC 
was attempting to monopolize the market in violation of section 2 of the 
Sherman Act. “The United States Government is the market,” observed 
the court, and the Government through implementation of its domestic 
defense and foreign policy decisions determines the market. Therefore, any 
monopoly, whether threatened or enjoyed by MDG, is a creation of the 
Government and consequently not within the scope of section 2 of the Sher- 
man Act. 


Sovereign immunity—compensation for nationalization —Treaty of Amity 
between United States and Iran of 1955 —private right of action under treaty 
—act of state defense 


AMERICAN INTERNATIONAL Group, INC., ET AL. v. ISLAMIC REPUBLIC OF 
IRAN, ET AL. 493 F.Supp. 522. l 
U.S. District Court, District of Columbia, July 10, 1980. 


Plaintiff insurance companies, who together represented all United States 
insurance operations in Iran during 1979, brought this action to recover for 
the uncompensated nationalization of their assets in Iran. Defendant Is- 
lamic Republic of Iran, a sovereign state, is a party to the Treaty of Amity, 

Economic Relations, and Consular Rights between the United States of 
America and [ran.! Defendant Central Insurance of Iran (CII), created to 
carry on the commercial enterprise of issuing reinsurance in Iran and to 
oversee the insurance industry there, is a governmental agency or instru- 
mentality of Iran within the definition of 28 U.S.C. §6103(b). Plaintiffs 
moved for partial summary judgment on the issue of liability, and the court 
granted that motion. 

On June 25, 1979, Iran nationalized the insurance industry and CII took 
control of plaintiffs’ business and assets in Iran. Deteriorating relations be- 
tween the United States and Iran led to an eventual presidential freeze on: 


? Underhill v. Hernandez, 186 U.S. 250, 252 (1897) (quoted by court). 
3 498 F.Supp. at 1123 (emphasis by court). 
' Entered into force, June 16, 1957, 8 UST 899, TIAS No. 3853, 284 UNTS 93. 
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all Iranian assets located in the United States? and Iran’s simultaneous 
repudiation of its debts to United States banks, as well as its open failure 
to honor its obligations in the United States. Plaintiffs were not compen- 
sated for the nationalization, nor does the Iranian law by which plaintiffs’ 
assets were nationalized provide for either valuation or payment of compen- — 
sation. 

The court based its grant of partial summary judgment in plaintiffs’ 
favor upon the following findings. First, defendants’ nationalization, in lack- 
ing any mechanism for adequate compensation, violated the Treaty and, 
independently, international law. International law itself calls for prompt, 
adequate, and effective compensation. (Citing Banco Nacional de Cuba v. 
Sabbatino, 193 F.Supp. 375 (S.D.N.Y. 1961), aff'd, 307 F.2d 845 (1962), 
rev'd on other grounds, 376 U.S. 398 (1964).) Judge Hart found that this doc- 
trine had been given overwhelming approval by the United Nations General 
Assembly: “Nationalization, expropriation, or requisitioning shall be based 
on grounds or reasons of public utility, security or the national interest. . . . 
In such cases the owner shall be paid appropriate compensation . . . in 
accordance with international law.”® 

Second, the court reasoned that because attempting to bring an action in 
Iran would have been futile under the circumstances, plaintiffs were not 
required to exhaust their administrative remedies in Iran. Third, the court 
held that plaintiffs could assert their rights to recover damages in federal 
court for violations of the Treaty and international law. The right of in- 
` dividuals to enforce a private right of action in a United States court “under 
the property protection provisions of a treaty of friendship, commerce, and 
navigation has consistently been upheld.”* Judge Hart also was of the opin- 
ion that Article IV, paragraph 2 of the Treaty® was self-executing and that 
plaintiffs therefore had a right of action before a United States court. 

Fourth, reasoning that it was not required to judge the validity of de- 
‘fendants’ expropriation of plaintiffs’ interests in Iran, but rather their 
failure to provide for the determination and payment of prompt, adequate, 
and effective compensation, the court held that the act of state doctrine did 
not preclude entry of summary judgment. The court further noted that de- 
fendants’ failure to compensate plaintiffs was connected with a commercial 
activity. Under the reasoning of four of the justices in Alfred Dunhill of Lon- 


? Executive Order 12170, 44 Fed. Reg. 65729 (Nov. 15, 1979); reprinted in 74 AJIL 428 (1980). 

3 UNGA Res. 1803 (XVII) (Dec. 14, 1962), para. 4. 

4493 F.Supp. 522, 525 (citing Asakura v. Seattle, 265 U.S. 332 (1924); Kolovrat v. Oregon, 
366 U.S. 187 (1961); Head Money Cases, 112 U.S. 580 (1884); and Hauensteinv. Lynham, 100 
U.S. 483 (1879)). , 

5 Art. IV, para. 2 reads: 


Property of nationals and companies of either High Contracting Party, including 
interests in property, shall receive the most constant protection and security within the 
territories of the other High Contracting Party, in no case less than that required by 
international law. Such property shall not be taken except for a public purpose, nor shall 
it be taken without the prompt payment of just compensation. Such compensation shall 
be in an effectively realizable form and shall represent the full equivalent of the property 
taken; and adequate provision shall have been made at or prior to the time of taking 
for the determination and payment thereof. 
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don, Inc. v. Republic of Cuba, 425 U.S. 682 (1976), the act of state defense 
was therefore unavailable to defendants. 

Finally, the court held that the doctrine of sovereign immunity did not 
prevent the entry of summary judgment in light of the fact that defendants 
had waived any claim to sovereign immunity by virtue of the Treaty. 

Article XI, paragraph 4 of the Treaty of Amity expressly provides: 


No enterprise of either High Contracting Party, including corpora- 
tions, associations, and governmental agencies and instrumentalities, 
which is publicly owned or controlled shall, if it engages in commercial, 
industrial, shipping or other business activities within the territories of 
the pher High Contracting Party, claim or enjoy, either for itself or its 
property, immunity therein from taxation, suit, execution of judgment 
or other liability to which privately owned and controlled enterprises 
are subject therein. 


As a commercial entity, the court reasoned, CII had waived any claim to 
sovereign immunity. Furthermore, because CII was inseparable from Iran 
and was the Iranian Government’s alter ego respecting the matters at issue, 
CII’s waiver applied equally to Iran. Judge Hart also held that defendants 
enjoyed no immunity under the Foreign Sovereign Immunities Act,® be- 
cause the action at hand was based on an act outside the United States “in 
connection with a commercial activity of the foreign state elsewhere and that 
" act caused a direct effect in the United States.”” The taking of plaintiffs’ 
property in Iran had “direct effects” in the United States, and was con- 
nected with commercial activity in creating a state insurance monopoly 
in Iran. 

Upon these findings, the court granted partial summary judgment in 
plaintiffs’ favor on the issue of liability under the claims of violation of the 
Treaty and international law. The court ordered a later hearing on the issue 
of damages, and entered a preliminary injunction restraining defendants 
from removing from the jurisdiction of the United States property in an 
amount necessary to satisfy plaintiffs’ claims. This amount was estimated to 
total approximately $35 million. Plaintiffs were required to give injunction 
security by posting a bond in equal amount. 


Sovereign immunity —execution against mixed embassy bank account 


Bircu SHIPPING Corp. v. EMBASSY OF TANZANIA. Misc. No. 80-247. 
U.S. District Court, District of Columbia, Nov. 18, 1980. 


Plaintiff, a shipowner, and defendant, the state of Tanzania, agreed to 
submit to arbitration a dispute arising out of a contract for the shipment of 
corn. Arbitration took place in New York, plaintiff secured an award, 
and thereafter, the U.S. District Court for the Southern District of New 
York confirmed the arbitration award and entered judgment in favor of the 
plaintiff under section 9 of the U.S. Arbitration Act. The New York judg- 
ment was registered in the U.S. District Court for the District of Columbia. 


€ 98 U.S.C. §§1602~1611. 
798 U.S.C. §1605(a)(2). 
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A writ of garnishment was obtained and served upon the American Security 
Bank where the Embassy of Tanzania maintained a checking account. Claim- 
ing sovereign immunity, the defendant Embassy moved to quash the writ. 

Held, immunity denied. The court reasoned that the Foreign Sovereign 
Immunities Act ($1610) allows execution when the foreign sovereign has 
waived its immunity and the property sought to be executed upon is used 
for a commercial purpose. Here, the court found that the defendant in its 
submission to arbitration had implicitly agreed to waive immunity, includ- 
ing entry of judgment on any resulting award. In addition, the court found 
that by the Embassy’s own admission the checking account was used for 
both “governmental” and “commercial” activities. 

In the court’s view, the only significant question was whether an account 
used partly for commercial activity and partly for governmental activity was 
subject to attachment in execution upon judgment. The court’s answer was 
that mixed accounts should be subject to attachment because any other an- 
swer would permit defendant foreign sovereigns to frustrate all executions 
by the simple expedient of maintaining mixed accounts. On the other hand, 
an embassy can easily protect its governmental functions by segregating ‘its 
“public purpose funds from commercial activity funds.” 

The result achieved in this brief memorandum decision by Judge Smith 
is inconsistent with the holding of the Constitutional Court of the Federal 
Republic of Germany after an elaborate consideration of general principles 
of international law.’ 


Sovereign immunity —Foreign Sovereign Immunitiés Act—substituted service 


New ENGLAND MERCHANTS NATIONAL BANK V. IRAN POWER GENERATION 
AND TRANSMISSION CoO., ET AL. 495 F.Supp. 73. 
U.S. District Court, S.D.N.Y., June 4, 1980. 


Judge Kevin Duffy held that where compliance with the service of 
process requirements in the Foreign Sovereign Immunities Act of 1976, 
28 U.S.C. §1602 et seq. (FSLA), was precluded by severance of diplomatic 
relations between the United States and Iran and where defendants had 
intentionally avoided service of process, a substituted form of service should 
be allowed. This issue arose in the context of plaintiffs’ efforts, in approxi- 
mately 90 cases against the Government of Iran and agencies and instru- 
mentalities of Iran, to seek judicial confirmation of ex parte orders of attach- 
ment of Iranian assets pursuant to New York State law. 

Plaintiffs had moved for an order directing that a substituted form of 
service be permitted. Plaintiffs argued that the present political situation in 
Iran, in addition to the severance of diplomatic relations between the United 
States and Iran, had rendered service under the terms of the FSIA impos- 
sible. Defendants countered that the FSIA provided the exclusive method 
by which process could be served and that no substituted form of service 
was permissible. 

1 Misc. No. 80-247, slip op. at 5 (D.D.C. Nov. 18, 1980). 


*In the Matter of the Republic of the Philippines, 46 BVerfGE 342, reported in 73 AJIL 
305 (1979). 
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Judge Duffy concluded that Congress did not seek in the FSIA to cover 
the problem of effecting service upon a foreign government that did not 
have diplomatic relations with the United States. Because he found nothing 
in the FSIA, or its legislative history, that prohibits a court from recogniz- 
ing a mode of service of process when all other prescribed methods have 
been frustrated , Judge Duffy reasoned that he was free to fashion a mode of 
extraterritorial service consistent with the Federal Rules of Civil Procedure. 
He held that Federal Rule 4(i) permits the court to fashion such a mode of 
service by providing that service is authorized “upon a party not an inhabi- 
tant of or found within a state in which the district court is held . . . (E) 
as directed by order of the court.” 

Judge Duffy noted that the state of Iran and its agencies and instrumen- 
talities had actual notice of the pendency and nature of the lawsuits. He 
stated that many plaintiffs had expended their best efforts to effect service 
under the FSIA and that defendants had sought refuge behind the techni- 
cal requirements of the FSIA. Judge Duffy viewed such conduct by de- 
fendants as an intentional avoidance of service of process in an effort to 
frustrate the lawsuits. 

Judge Duffy directed plaintiffs to serve the pleadings on ERT in 
. the following manner: (1) plaintiffs are to send in Farsi and in English a telex 
message to the defendants containing the text of the summons, a notice of 
suit as provided in section 1608(a)(3) of the FSIA, and a notice that a copy of 
the pleadings will be mailed under separate cover;' (2) plaintiffs are also to 
serve a copy of the pleadings upon all counsel who have filed a notice of 
appearance on behalf of any defendant; and (3) plaintiffs are to file an affi- 
davit with the clerk of the court'reciting compliance with the above re- 
quirements. 


Sovereign immunity —Treaty of Amity between United States and Iran of 1955 — 
prejudgment attachment 


New ENGLAND MERCHANTS NATIONAL BANK V. IRAN POWER GENERATION 
AND TRANSMISSION Co., ET AL. 502 F.Supp. 120. 
U.S. District Court, S.D.N.Y., Sept. 26, 1980. 


In this case, 96 civil actions were consolidated for resolution of the issue 
of the immunity of defendants’ assets from prejudgment attachment. Plain- 
tiffs are entities attempting to recover against the Islamic Republic of Iran, 
its agencies, and organizations owned or controlled by Iran. Most of the ac- 
tions are grounded in alleged contract repudiation or in alleged conversion 
resulting from Iran’s nationalization of formerly private commercial enter- 


prises. In order to preclude removal of Iranian assets from the jurisdic- 
\ 


1On June 13, 1980, Judge Duffy amended his June 4, 1980 order. Subsequent to issuing 
the opinion, the court learned that none of the companies providing telex service to Iran were 
able to send a message in Farsi, except in a phonetic version. Only an individual who could 
recognize the sounds represented by Roman letters would have understood the message. 
Thus, Judge Duffy amended his prior order to direct that plaintiffs send a telex message in, 
English and mail a copy in Farsi under separate cover. 
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tion of U.S. courts, and in order to secure eventual judgments, plaintiffs 
obtained orders of attachment pursuant to Article 62 of New York’s Civil 
Practice Law and Rules,’ applicable to the present federal suits through the 
Federal Rules of Civil Procedure.’ Upon plaintiffs’ motion to confirm these 
orders of attachment, and defendants’ cross-motions to vacate, the central 
question decided by the court in this opinion is whether Iran and its agencies 
and instrumentalities are entitled to immunity from prejudgment at- 
tachment. 

Defendants argued that pursuant to the Foreign Sovereign Immunities 
Act of 1976 (FSIA),? all their assets are immune from prejudgment attach- 
ment. Alternatively, defendants argued that to the extent that the Treaty of 
Amity of 1955 between the United States and Iran governed,* Iran was still 
immune from prejudgment attachment. 

Reviewing the development of the doctrine of sovereign immunity, Judge 
Duffy noted that the FSIA had entrusted exclusively to the judiciary deter- 
mination of the method, extent, and beneficiaries of any claim of such im- 
munity. The FSIA sets forth four distinct immunities that might be claimed: | 
jarisdictional immunity, and immunity from prejudgment attachment, 
postjudgment attachment, and execution on a judgment. The court ex- 
amined each of these possible claims briefly to set the stage for a decision 
on the question of prejudgment immunity. With reference to jurisdictional 
immunity, the court observed that “there can be little doubt that the vast 
majority of the claims asserted by plaintiffs emanate from the commercial 
activity of the Iranian defendants, rather than from any political conduct 
or so-called ‘acts of state.’”> A foreign state, its agencies, and its instru- 
mentalities are immune from prejudgment attachment unless immunity 
has been explicitly waived, and the purpose of the attachment is to secure 
an eventual judgment. (28 U.S.C. §1610(d).) Immunity from postjudgment 
attachment and execution of judgment exists unless a foreign state has 
waived its immunity, but such waiver may be either explicit or implicit. 
(28 U.S.C. §1610(a) and (b).) 

The FSIA further provides that all existing treaties to which the United 
States is a party would survive the FSIA, so that if a foreign state had previ- 
ously waived its sovereign immunity by treaty, these agreements would con- 
tinue to govern. The court then noted that the United States and Iran 
entered into such a treaty in 1955 (Treaty), and that no one had contested 
its current validity. 

Addressing the question whether Iran had waived its immunity from pre- 
judgment attachment under either the FSIA or the Treaty, the court ex- 
amined the twofold showing required by the FSIA: first, that the foreign 
state has explicitly waived its immunity, and second, that the purpose of the 
attachment is to secure satisfaction of a judgment. Looking to the Treaty for 
a possible waiver of immunity from prejudgment attachment, the court 


1 N.Y. Civ. Prac. Law & R. §§6201 et. seg. (McKinney 1980). 

2 Rule 64. 328 U.S.C. §§1602—1611. 

4 Entered into force, June 16, 1957, 8 UST 899, TIAS No. 3853, 284 UNTS 93. 
5 502 F.Supp. 120, 125. 
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found that there is no express waiver of such immunity and therefore con- 
cluded that Iran had not-waived such immunity. 

The court next turned to the question whether the Treaty itself, as a viable 
international agreement, might implicitly waive immunity from pre- 
judgment attachment. Judge Duffy reiterated the view he expressed in 
Reading & Bates, that a waiver of prejudgment attachment immunity, 
whether by statute or by international agreement, must be explicit. The court 
reasoned that this remedy is extraordinary and not lightly to be granted; 
such remedies are potentially too harassing to be freely granted. Further- 
more, the fact that this issue turns on interpretation of a contract means 
that the “consent necessary to waive [a] traditional immunity must be ex- 
press, and it must be strictly construed.”’ Such express waiver is not present 
in the Treaty. Thus, strict construction of the Treaty language and the ex- 
traordinary nature of the relief sought, as well as the likely intent of the 
parties when entering into the Treaty, all led the court to the conclusion 
that the language of the Treaty is insufficient to authorize prejudgment. 
attachment of Iranian assets. 

The court then turned to the question whether any of President Carter’s 
actions in response to the Iranian situation might have affected Iran’s claim 
of sovereign immunity. Interpreting the International Emergency Eco- 
nomic Powers Act (IEEPA),® the court noted that when this country is 
faced “with any unusual and extraordinary threat, which has its source in 
whole or substantial part outside the United States, to the national security, 
foreign policy, or economy of the United States,” the President may declare 
_ anational emergency with respect to such threat.” Under powers set forth in 
the IEEPA, the President, on November 14, 1979, issued Executive Order 
12170,” declaring that the situation with Iran constituted a national emer- 
gency, and therefore ordered blocked all the property and interests in 
property of Iran, its agencies, and its instrumentalities that are or shall be- 
come subject to the jurisdiction of the United States. In his first report to 
Congress, required under the [EEPA, the President noted that grounds for 
his action included Iran’s seizure of American Embassy personnel as hos- 
tages in Tehran and Iran’s subsequent threat both to withdraw its assets 
from the United States and to repudiate obligations owed to the United 
States and U.S. nationals. The court determined that it was against this 
background of presidential actions that Iran’s claim to immunity was to be 
weighed. l 

The court began with the proposition that sovereign immunity is a privi- 
lege granted by one sovereign to another rather than an inalienable right. 
Reasoning, then, that if one sovereign denies another the privilege of deal- 
ing with its own property as it wishes, as President Carter had done in block- 
ing Iranian property subject to U.S. jurisdiction, the foreign sovereign’s 
privilege of immunity is effectively suspended. The court found this conclu- 


€ Reading & Bates Corp. v. National Iranian Oil Co., 478 F.Supp. 724 (S.D.N.Y. 1979). 
7 502 F.Supp. at 127. 
#50 U.S.C. §§1701 et seg. ° 50 U.S.C. §1701. 

. © 44 Fed. Reg. 65, 729 (1979), reprinted in 74 AJIL 428 (1980). 


SS 


378 THE AMERICAN JOURNAL OF INTERNATIONAL Law’ _ [Vol. 75 


sion supported by the language of the IEEPA, giving the President broad 
power to “nullify, void, prevent, or prohibit . . . [the exercise of] any 
rights, power, or privilege with respect to . . . any property in which any 
foreign country or a national thereof has any interest.”!! Therefore, the 
court held, “for as long as the President’s order is in effect, the sovereign 
immunity normally granted to Iran is suspended” with respect to all 
property covered by the executive order freezing Iranian assets.” 

The court did not find merit in defendants’ argument that the freeze 
order and the regulations promulgated thereunder failed to mention the 
FSIA, the Treaty, and sovereign immunity. The court reasoned that taking 
the regulations in conjunction with the freeze order itself and the IEEPA 
grant of presidential powers, as well as with the President's reports to Con- 
gress, there could be no doubt that the President intended suspension of 
the privilege of immunity. 

Nor did the court find meritorious defendants’ argument that the 
Treasury regulations providing for licensing did not “create any right, duty, 
obligation, claim, or interest in, or with respect to, any property which would 
not otherwise exist under ordinary principles of law.” (44 Fed. Reg. 
75,353--54.) Because under “ordinary principles of law” the Iranian assets 
would be immune from prejudgment attachment, defendants argued, the 
Treasury regulations and licenses were not intended to authorize such at- 
tachments. The court held, however, that such an interpretation would 
violate the principle that regulations must be consistent with the statute 
under which they are promulgated. The purpose of the President’s freeze 
order, the court found, was to prevent Iran from withdrawing all its assets 
and thereby avoid paying its just debts. To interpret the regulations as per- 
mitting immunity from prejudgment attachment would run counter to the 
intent of the freeze order. While the Treasury regulations created no sub- 
stantive rights in the court’s view, when taken in conjunction with the freeze 
order and the President’s subsequent reports to Congress, they did ter- 
minate or dissolve Iran’s privilege of immunity from prejudgment at- 
tachment. ; 

Judge Duffy then noted that an individual’s entitlement to a prejudgment 
attachment must be tested under state law; if there existed a substantive 
basis for such an attachment there, the Treasury regulations would permit 
such proceedings.. There are three requirements under New York’s attach- 
ment statute: a proper ground for such attachment, a need for continuing 
the levy, and a probability that plaintiff will succeed on the merits of the 
underlying claim.’* Plaintiffs in these actions satisfied the first requirement 
in that they sought money damages against defendants who were nondomi- 
ciliaries not qualified to do business in the state. The court relied heavily 
on the determination of the President that Iran intended to remove all its 
assets and so avoid its just debts. Regarding the need for the levy, the court 
recognized that so long as the President's freeze order was in effect, plain- 


u 50 U.S.C. §1702(B). 

12 502 F.Supp. at 130. 

133 Jd. at 131. 

14 N.Y. Civ. Prac. Law & R. §§6211(b) and 6223(b) (McKinney 1980). 
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tiffs’ claims were “objectively secure.” However, should the President’s order 
be lifted, “the individual levies [would be] necessary to secure plaintiffs’ 
judgments and establish a priority vis-a-vis the individual claims.”* 

With respect to the U.S. Government’s suggestion of interest, the 
court found the concerns of the Secretary of the Treasury and the Deputy 
Secretary of State misplaced in that recognition of the rights of plaintiffs 
changed nothing from an international relations point of view. The court 
therefore denied the request of the United States for an indefinite stay of 
all further proceedings, relying on the opinion that the resolution of the 
matters before the court did “not, in any way, impinge on the enormous 
prerogatives vested in the President.” Finally, the court found that plain- 
tiffs had demonstrated sufficient likelihood of success on the merits in at 
least one regard: defendants were not entitled to assert the privilege of 
sovereign immunity. With respect to their claims of breach of contract, re- 
pudiation, nationalization, and conversion, the judge left to the individual 
courts before whom plaintiffs would appear the question whether their in- | 
dividual claims had merit. 

Thus, the court ruled that the orders of attachment should be confirmed, 
but determined that the defendants’ motions to vacate should be considered 
on a case-by-case adjudication, weighing each plaintiff’s likelihood of success 
on the merits of the underlying claims. 


Treaties —implied repeal of statute by subsequent self-executing treaty—Treaty of 
Friendship, Commerce and Navigation with Japan of 1953 


ZENITH Ravdio Corp. v. MATSUSHITA ELECTRIC INDUSTRIAL Co., LTD., 
ET AL. 494 F.Supp. 1263. 
U.S. District Court, E.D. Pa., June 26, 1980. 


Zenith Radio Corporation brought suit alleging, as part of a more encom- 
passing antitrust complaint, that Japanesé manufacturers of consumer elec- 
tronics products had violated the Antidumping Act of 1916 (15 U.S.C. §72 
(1976)) by willfully destroying the comparable U.S. industry through arti- 
ficially low export prices. On April 14, 1980, the U.S. District Court for the 
Eastern District of Pennsylvania granted summary judgment in favor of the 
defendants on a major portion of Zenith’s claims under the 1916 Act (494 
F.Supp. 1190 (1980)). Pending the appeal of this decision to the U.S. Court 
of Appeals for the Third Circuit (No. 80-8072), defendant Sharp Elec- 
tronics Corporation (SEC) moved for summary judgment against Zenith on 
the grounds that the remainder of Zenith’s claims under the 1916 Act were 

` barred by Article XVI(1) of the Treaty of Friendship, Commerce and Navi- 
gation between the United States and Japan (1953),' which incorporates a 
national treatment principle.” 


15 502 F.Supp. at 133. 

6 Id. at 36. 

14 UST 2063, TIAS No. 2863, 206 UNTS 143. 

2? Article XVI(1) of the Treaty provides: “Products of either Party shall be accorded, 
within the territories of the other Party, national treatment . . . in all matters affecting 
internal taxation, sale, distribution, storage and use.” 
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Defendant, a U.S.-based reseller of products of its Japanese parent cor- 
poration, contended that its resale pricing decisions were restricted by the 
1916 Act in a manner that discriminated between products originating in 
Japan and those originating in the United States, in violation of the national 
treatment principle embodied in the Treaty. The court rejected this asser- 
tion on the grounds that the FCN Treaty did not repeal by implication the 
Antidumping Act of 1916 with respect to Japanese imports. 

The court reasoned that the FCN Treaty, on which defendant relied, 
was recognized in earlier decisions to be self-executing.® A self-executing 
provision of a treaty carries the same force of law as a federal statute, and 
may thus operate as a repeal of a prior inconsistent statute. The court cited 
. Cook v. United States, 288 U.S. 102, 119 (1933), and Whitney vu. Robertson, 
124 U.S. 190, 194 (1888). The court then said: 


While a self-executing treaty provision is “equivalent to an act of the 
legislature” in its legal effect, Foster v. Neilson [27 U.S. (2 Pet.) 253, 
314 (1829)], we are aware of no decision holding that a treaty provision 
should be accorded any greater legal effect than a statute enacted by 

. Congress. Hence we deem the principles governing the implied repeal 
of statutes by subsequent statutes to apply with equal force to subse- 
quent treaty provisions. Under well-established principles concerning 
implied repeals, our inquiry is two-fold. First, we must examine the 

language of the statute and of the treaty to determine whether there is 
“a positive repugnancy” between them, [Tennessee Valley Authority v.] 
Hill [437 U.S. 153] at 190 [(1970)], quoting Wood v. United States, 41 
U.S. 342, 363 (1842), which renders them irreconcilable. Second, we 
must examine the legislative history of the Treaty to determine whether 
there is “some affirmative showing of an intention to repeal,” Hill, 
supra, quoting [Morton v.] Mancari [417 U.S. 535, 551 (1974)].4 


Regarding the first inquiry, the court concluded that while the language 
of the FCN Treaty was “fairly susceptible” of the interpretation defendant 
proposed, it by no means compelled that interpretation. The court observed 
that Article XVI(1) of the FCN Treaty appeared to be directed against 
measures such as discriminatory excise taxes assessed only on products of 
foreign origin, and thus that the language of the provision did not clearly 
reach a statute like the 1916 Act. 

In addition, the FCN Treaty limits the national treatment principle to 
“like situations,” meaning situations that apply both to importers and to 
U.S. domestic persons. The court noted that this is a qualifying phrase of 
“indefinite scope.” Because the 1916 Antidumping Act applies only to im- 





Article XXII(1) defines national treatment: “The term ‘national treatment’ means treatment 
accorded within the territories of a Party upon terms no less favorable than the treatment 
accorded therein, in like situations, to nationals, companies, products, vessels or ether 
objects, as the case may be, of such Party.” 

3E.g., In re Fotochrome, Inc., 377 F.Supp. 26, 29 (E.D.N.Y. 1974), aff’d sub nom. Foto: 
chrome, Inc. v. Copal Co., Ltd., 517 F.2d 512 (2d Cir. 1975). 

4494 F.Supp. 1263, 1266. 
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porters and not to American producers in the United States, there did not 
exist that “positive Pogay ” required to find an implied repeal on the 
face of the Treaty.* 

For its second inquiry, the court turned to the legislative history of the 
Senate’s consideration of the FCN Treaty with Japan. At that time the Senate 
Foreign Relations Committee approved similar FCN treaties with seven 
other countries. The court noted that defendant's interpretation of Article 
XVI(1) of the FCN Treaty with Japan would have the sweeping effect of re- 
pealing the Antidumping Act of 1916 also with respect to imports from these 
other countries, and from other trading partners who are parties to similarly 
phrased agreements with the United States. The court found not only an ab- 
sence of any indication that the Senate intended to repeal any existing fed- 
eral statute, but also “clear” indications that it did not intend to alter existing 
federal law. For this the court relied on statements by the Assistant Secre- 
tary of State before the Senate Subcommittee on Commercial Treaties of 
the Committee on Foreign Relations that nothing in the Treaties would 
affect existing federal law. The court also referred to earlier statements 
made by the Department.of State before the same subcommittee at a 1952 
hearing on five of the eight FCN Treaties approved in 1953, which it in- 
terpreted as saying that these Treaties would make no substantive changes 
in American antitrust law. (The court had previously held that the Anti- 
dumping Act of 1916 was part of the corpus of antitrust law.) 

Accordingly, defendant’s motion for summary judgment was denied. 


5 Id. at 1266-67. 


CURRENT DEVELOPMENTS ` 


THe 1980 FrReENcH Law on DOCUMENTS AND INFORMATION 


On July 16, 1980, France passed a law forbidding the communication 
of economic, commercial, industrial, financial, or technical documents or 
information to foreign natural or legal persons.’ In doing so, France joined a 
growing number of nations in efforts to put an end to what they perceive 
as the “abusive” extraterritorial application of United States law. 

‘The new French statute, which is sometimes called the “gag” law, is 
technically an amendment of an earlier statute that had been adopted to re- 
strain investigations by the U.S. Federal Maritime Commission.” Dissatis- 
faction with some international aspects of U.S. deregulation of airlines 
led to proposals for an extension of the 1968 law to that industry. When the 
matter came before the French Senate in 1979-1980, disagreement with 
some American practices in areas other than sea and air transportation 
was voiced. It was said that French nationals who had been sued for activities 
outside the United States that allegedly had antitrust effect in the United 
States had to settle the cases by paying large sums of money in order to avoid 
long and costly litigation. Cases were cited in which U.S. pretrial discovery 
procedures had allegedly been used in order to obtain information from 
competitors. It was also noted that the terms of the Hague Convention on 
the Taking of Evidence Abroad in Civil or Commercial Matters,” and in 
particular the reservations made by France in ratifying that Convention, 
were frequently disregarded by American litigants. 

The new British legislation limiting the extraterritorial effect of United 
States antitrust laws was given as an example of a possible remedy for 
these practices.* Accordingly, the bill before the French Senate was hastily ` 
amended to deal with the problems mentioned by prohibiting the trans- 
mittal of certain documents or information abroad in all areas of economic 
activity. The National Assembly then modified the language of the resulting 
draft to improve its clarity and the Senate assented to the modified text. 

' The “modified” statute, as translated, reads as follows: 


Law relating to the Communication of Economic, Commercial, 
Industrial, Financial or Technical Documents or 
Information to Foreign Natural 
or Legal Persons 


Article 1, Except when international treaties or agreements provide 
otherwise, no natural person of French nationality or habitually 
residing on French territory, nor any officer, representative, agent or 


1 Law No. 80-538, [1980] J.O. 1799. 

2 Law No. 68-678, [1968] J.O. 7267. 

3 Done March 18, 1970, TIAS No. 7444, 23 UST 2555. 

* Protection of Trading Interests Act, 1980, c. 11. For an examination of the Act, see Lowe, 
Blocking Extraterritorial Jurisdiction, supra at p. 257. 


382 


1981] CURRENT DEVELOPMENTS 383- 


employee of any legal entity having therein its principal office or an 
establishment, may in writing, orally or in any other form, transmit, no 
matter where, to foreign public authorities documents or information 
of an economic, commercial, industrial, financial or technical nature, 
the communication of which would threaten the sovereignty, security, 
or essential economic interests of France or public order, as defined 
by government authorities to the extent deemed necessary. 


Article 1 bis. Except when international treaties or agreements and 
laws and regulations in force provide otherwise, no person may request, | 
seek to obtain or transmit, in writing, orally or in any other form, 
documents or information of an economic, commercial, industrial, 
financial or technical nature, intended for the constitution of evidence 
in connection with pending or prospective foreign judicial or 
administrative proceedings. 


Article 2. The persons referred to in Articles 1 and 1 bis are required 
to inform the relevant ministry immediately when they are asked to 
provide any such information. 


Article 3, Without prejudice to any heavier penalties that may be 
provided by law, any violation of the provisions of Articles 1 and 1 bis.of 
the present law shall be punished by imprisonment of from two to six 
months and a fine of from 10,000 to 120,000 francs or by one of these 
penalties. 


Because the final text of the statute was drafted so precipitously, its 
true meaning is not always apparent. Consequently, it must be construed 
in the light of its legislative history.* 

Article 1 raises several questions. The first, also raised by Article 1 bis, is 
the meaning to be given to the expression “documents or information of 
an economic, commercial, industrial, financial or technical nature.” The 
legislative history does not provide a precise answer. Presumably, any kind 
of information that could be helpful either to American authorities in 
exercising their regulatory powers over French businesses or to foreign 
competitors (who could get access to it through the Freedom of Information 
Act) is to be included in that category. It is not to include information of a 
purely personal nature such as might be relevant in an ordinary estate or 


accident case. 
The additional requirement in Article 1 that divulging the information 


must threaten the sovereignty, security, or essential economic interests of 
France or public order seems to indicate that only interference with im- 
portant French interests is to be taken into consideration. This requirement 
reduces somewhat the scope of the prohibition. 

Article 1 authorizes but does not require the French authorities concerned 
to issue implementing regulations if they consider it necessary. However, 
such regulations would not restrict the effect of Article 1, but rather serve 


5 Rep. No. 210, Senare Comm. on Economic AFFAIRS (Senator Legrand), 1979-1980 leg. 
per., 2d Sess. (April 17, 1980). Rer. No. 1814, NAT'L ASSEMBLY COMM., ON PRODUCTION 
AND Excuances (Député Mayoud), 1979-1980 leg. per., 2d Sess. (June 19, 1980). Rep No 352, 
SENATE Comm. on Economic Arrairs (Senator Legrand}, 1979-1980 leg. per., 2d Sess. (June 
26, 1980). For the debates, see [1980] J.O. 2231-2236. 
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as guidelines to its application. It can be assumed that French parties from 
whom information has been requested by a foreign public authority would 
ask the competent ministry for a ruling on whether compliance would 
violate French sovereignty. 

A second question left unanswered by Article 1 is what is meant by the 
expression “foreign public authority.” Committee reports seem to indicate 
that foreign courts are not included. This impression is confirmed by 
remarks made by Joel Le Theule, the French Minister of Transportation, 
during the discussion preceding adoption of the statute by the National 
Assembly. But how, then, is one to interpret Article 1 bis? It imposes stricter 
requirements when information or documents are sought for use as evi- 
dence in connection with both judicial and administrative proceedings by 
prohibiting transmittal even when there is no threat to French sovereignty. 
Thus, a distinction seems to be made between the “transmittal” of informa- 
tion to “foreign public authorities” and its collection for use in foreign 
judicial or administrative proceedings. Yet the legislative history seems to 
indicate that the gathering of information by administrative agencies them- 
selves with a view toward its use in proceedings before them is also covered 
by Article 1 bis. Perhaps the distinction between Article 1 and Article 1 bis 
is that the stricter provision of Article 1 bis is meant to apply when the in- 
formation is sought, whether by private persons or official bodies, for use in 
formal administrative proceedings conducted in a quasi-judicial manner; 
Article 1 would apply when information is sought by foreign public authori- 
ties themselves, but not for use as evidence in formal proceedings. This con- 
clusion finds some support in statements in the legislative history that Article 
1 may be relevant to the transmittal of routine information to United 
States customs authorities. 

Article 1 bis obviously. applies to the same kinds of documents and in- 
formation as Article 1. The scope of the prohibition, however, unlike that of 
Article 1, is not defined by the nature of the documents (those whose trans- 
mittal would endanger French sovereignty) but by their intended use (as 
possible evidence in connection with foreign judicial or administrative 
proceedings, whether pending or prospective). This very broad prohibition 
might possibly be read even as prohibiting a French lawyer from inter- 
viewing a French client in connection with litigation pending in the United 
States. Accordingly, in order to be given practical meaning, Article 1 ‘bis 
must be read within the French legal context. Clearly, it was not intended to 
prevent a French lawyer from fulfilling his normal functions, that is, from 
talking to his own client about litigation pending abroad. Similarly, since 
one cannot assume that the drafters of the statute intended to engage in 
unnecessary discrimination, a foreign lawyer may discuss litigation pending 
in his country with a French client. On the other hand, it is a French 
tradition that lawyers do not interview prospective witnesses or adverse 
parties to obtain information. The legislative history makes it clear that 


€ See the answer of the Minister of Justice to written question No. 35893 (Sept. 1980), 
Gazette du Palais, Feb. 1, 2, 3, 1981, at 17. 
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foreign lawyers are not to engage in such activities in France; “legal tourism” 
will no longer be possible. 

The second purpose of Article 1 bis, as it appears from the legislative 
history, is to prevent the formal collection of documents, testimony, or other 
information through commissions issued by American courts but outside 
the Hague Convention on the Taking of Evidence Abroad, as limited by 
French reservations.” This second purpose may have resulted from several 
considerations: the feeling that if proceedings are not conducted in ac- 
cordance with the French reservations to the Hague Convention, the broad 
scope of American discovery requests will place undue burdens on French 
litigants; the fear that information obtained by American enterprises may 
be used to the detriment of French firms; and finally, the broader notion 
that proceedings related to civil or commercial litigation should be under 
the control of a judicial officer and not be left to the parties without super- 
vision. Because the Hague Convention does not apply to administrative 
proceedings, it will apparently not be possible to obtain any evidence what- 
soever for such proceedings from French nationals or residents, or from 
French companies, including French subsidiaries of American companies 
and their directors, officers, employees, representatives, or agents. 

Article 1 bis seems to have been drafted with the hope that it would stimu- 
late the renegotiation of the Hague Convention, or at least the negotia- 
tion of additional international agreements concerning the gathering of 
evidence in France by foreign public authorities. 

Article 2 of the statute obligates the persons asked to transmit any ‘mate- 
rials covered by Articles 1 and 1 bis to report such requests to the relevant 
ministry. No penalties are provided for failure to comply with Article 2. 
It is designed not only to uncover violations of the statute and to allow the 
interested ministry to act if necessary, but also to collect information that 
might subsequently give French judges grounds for refusing to recognize 
foreign judgments obtained by using evidence received in violation of the 
statute. 

Article 3 imposes criminal sanctions for violations of the prohibitions of 
Articles 1 and 1 bis. The legislative history indicates rather clearly that 
these sanctions were not imposed merely to ensure compliance with the 
prohibitions. It was also felt that French parties involved in litigation in the 
United States could invoke the criminal sanctions they would be exposed 
to in France as justification under the Fifth Amendment to the U.S. Constitu- 
tion for refusing to disclose requested information. Thus, in some respects 
Article 3 was designed as a “shield law.” It should be noted, however, that 
the drafters of the legislation were not certain themselves whether the 
“shield” would always be effective.® 


*See Amram, United States Ratification of the Hague Convention on the Taking of Evidence 
Abroad, 67 AJIL 104, 107 (1973). 

8 In this connection, the French draftsmen may have thought of the “Interhandel” case, 
Société Internationale pour Participations ‘Industrielles et Commerciales, S. A. v. Rogers, 
357 U.S. 197 (1958). 
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The French law was obviously designed to improve the position of French 
firms vis-a-vis their American competitors, and it may therefore not be 
accidental that it was enacted at a time of economic difficulties. Neverthe- 
less, some passages in its legislative history suggest that in some measure it 
grew out of a lack of understanding of U.S. law; they show that pretrial 
discovery proceedings were believed to take place outside of actual litigation. 
Consequently, it may be in the interest of the United States to make its law 
better known abroad. 


BRIGITTE ECOLIVET HERZOG 
Of the New York Bar* 


* Formerly of the Paris Bar. 


BOOK REVIEWS AND NOTES 


EDITED BY Leo Gross 


Pollution, Politics, and International Law: Tankers at Sea. By R. Michael 
M’Gonigle and Mark W. Zacher. Berkeley, Los Angeles, London: Uni- 
versity of California Press, 1979. Pp. xviii, 394. $15.95. 


This cowinner of the Society’s 1980 Certificate of Merit for a work 
in the field of international law amply deserves that honor on two bases. 
First of all, this study constitutes a well-researched and lucidly presented 
account of the subject indicated by its title: the post-World War II efforts of 
the international community, mobilized in various fora but most particularly 
in the Inter-governmental Maritime Consultative Organization (IMCO), 
to contain and control the pollution of the oceans by oil deriving largely 
from the ever-increasing seaborne trade in that commodity. All aspects of 
this continuing battle are described: the attempts to reduce the amount of 
pollution directly by establishing discharge standards and by requiring the 
use of appropriate technologies in the construction and operation of ships, 
especially tankers; the granting of rights to coastal states to intervene physi- 
cally when threatened by disabled tankers, and the various means of assur- 
ing states of financial compensation for both damage suffered and expenses 

incurred; and, finally, the still largely unsuccessful struggle to break the al- 
most complete jurisdictional monopoly of flag states over the enforcement 
of vessel-related pollution control standards and measures. Lawyers only 
rarely show ability to present involved relationships clearly, particularly 
when they are based on complicated combinations of legal, political, eco- 
nomic, scientific, and technological considerations. Here, however, the co- 
authors succeed admirably by using an adroit mixture of text, tables, maps, 
charts, chronologies, and appended descriptions, which appropriately sum- 
marize, in turn, data about the types and dangers of pollution, the economic 
interests of the principal participants, the proposals made at several stages 
in respect of various control devices, and the position taken by states at 
crucial junctures. 

Moreover, there is another level on which this work can be appreciated: 
as a thorough case study of the operation of the international legislative 
process in a particular field. In spite of its relative effectiveness, that process 
has largely been ignored by academic writers and is consequently still too 
little known; this monograph can be welcomed as adding considerably to 
our understanding of its operation, potential, and defects. As the authors 
demonstrate, the actors in that process are not only states or their fully 
instructed representatives, but in respect of this subject also corporations 
interested in oil or shipping, the insurance industry, environmental 
groups, nongovernmental organizations that represent certain of these 
interests, the secretariats of the intergovernmental organizations con- 
cerned (principally IMCO), and even individuals who in one capacity or an- 
other have assumed or been thrust into positions of leadership in this area. 
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Although the principal forum for their interaction was IMCO, early de- 
velopments occurred in the older Comité Maritime Internationale, and later 
ones were increasingly influenced by negotiations within the United Na- 
tions, especially during UNCLOS HI and in UNCTAD. Finally, the study 
demonstrates that the products of this process are not merely formal multi- 
lateral treaties (of which a number have already been adopted, and no fewer 
than five new or amending instruments were under consideration at the end 
of 1979) that frequently do not enter into force for years for lack of suffi- 
cient or certain significant ratifications; rather, important and immediately 
effective insurance arrangements were adopted voluntarily in response 
to or in anticipation of, or in the hope of deterring or blunting, bind- 
ing regulation by treaty, and a restricted regulatory competence slowly 
developed in international organizations. The interplay of these various 
factors, over a period of several decades during which there were sig- 
nificant developments both in the quantity and nature of pollution and 
in the public and governmental perception of its dangers, makes for a 
fascinating story, to which full justice is done in this instructive account. 


PauL C. Szasz 
United Nations 


International Law of the Resources of the Sea. By Shigeru Oda. (Reprinted edi- 
tion with supplements.) Alphen aan den Rijn: Sijthoff & Noordhoff, 
1979. Pp. xii, 132. Index. DA.35; $17.50. 


Die völkerrechtliche und auBenpolitische Bedeutung der Kontinentalshelf-Doktrin 
in der Staatenpraxis Griechenlands, der Bundesrepublik Deutschland und 
der Deutschen Demokratischen Republik. By Emmanuel Gounaris. (In 
the series Völkėrrecht und Internationale Politik, edited by Günther 
Doeker.) Frankfurt: Verlag Peter Lang GmbH, 1979. Pp. 261. 
Bibliography. 

Ocean Oil and Gas Drilling and the Law. By Peter N. Swan. Alphen aan den 
Rijn: Sijthoff & Noordhoff; Dobbs Ferry: Oceana Publications, Inc., 
1979. Pp. xxi, 462. Index. $45. ' 


This trio would be a welcome addition to any international law library. 
The first two works are excellent traditional legal monographs. Professor 
Swan’s work combines legal, economic, social, political, and technological 
factors in such a way as to provide a new dimension on the subject. 

Judge Oda of the International Court of Justice has revised his original 
lectures which were presented at the Hague Academy of International Law 
in 1969. This updated version drops the previous sections on ocean explora- 
tion and scientific research, leaving a succinct, but excellent, treatment of the 
international law relating to the living and mineral resources of the sea. 
Despite the author’s modest apology that the work is “not as compre- 
hensive or as up-dated as he would like,” this short work is extremely in- 
formative and would make an excellent supplementary text. 

In part I, Judge Oda thoroughly covers the law relating to living marine 
resources including coastal fishery jurisdiction, the concept of the fishery 
zone, the control of fishery resources of the high seas, and the special prob- ` 
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lems of sedentary fisheries. His treatment reflects Japan’s intense interest 
in ocean fishing and presents an outstanding analysis of existent law, 
current practice, and the proposed new law of the sea. The tables on 
national claims concerning the breadth of the territorial sea, unilateral at- 
tempts to establish fishery zones, and claims on the extent of national 
fishery jurisdictions are particularly useful. 

In discussing the exclusive economic zone (EEZ), Judge Oda reports that 
the idea was first advanced by Kenya at the annual meeting of the Afro- 
Asian Legal Consultative Committee in 1972. He finds that the United 
States “seemed prepared to make any necessary concession, if the freedom | 
of transit through straits would be guaranteed” (p. 35). Judge Oda warns 
that the practical application of the principles of UNCLOS III on the EEZ 
will not be as simple as many of the drafters have envisioned and that the 
EEZ may eventually be assimilated to the territorial sea. He concludes that 
the provisions on high seas fisheries in the Informal Composite Negotiating 
Text (ICNT) of UNCLOS III contain many shortcomings and coniradic- 
tions. Overfishing, he believes, will eventually force the international com- 
munity to accept some sort of mandatory allocation of fishery resources on 
the high seas in order to prevent the depletion of fishery stocks. 

Part II of Judge Oda’s work briefly, but informatively, covers the conti- 
nental shelf and the regime of the deep ocean floor. His tables and com- + 
mentary on existent practice are extremely useful. 

Gounaris has served both as special consultant on the law of the sea to the 
Greek Foreign Ministry and as a member of the Greek delegation to UN- 
CLOS III. He treats general international law and practice on the continen- 
tal shelf in detail, with emphasis on problems of allocating the shelf in the 
North, Baltic, and Aegean Seas. It is unfortunate that the text is only avail- 
able in German for it is obviously a definitive work. 

The author notes that the continental shelf doctrine, more than almost 
any other concept of international law, could serve other purposes than that 
for which it was originally intended, unless the questions of the seabed and 
the waters above the continental shelf can be kept separate. The concept 
of the EEZ, as espoused at UNCLOS III, has made it likely that this separate- 
ness will not be maintained for large areas of the continental shelves. The 
author reports that 15 percent of current world oil production comes from 
the continental shelves and that this figure will rise to 50 percent by the 
year 2000. He finds that rising oil prices, raw material shortages, energy 
needs, technological advances, and the lack of accepted rules for delimiting 
the continental shelves have given rise to complex legal problems and to 
questions which affect economic, military, technical, ecological, and 
scientific aspects of foreign policy. 

Gounaris examines the law and state practice relating to the coastal states 
of the North Sea and the Baltic, which he compares to the problems of the 
continental shelf of the Aegean Sea. A detailed analysis of state practice of 
the German Democratic Republic and the Federal Republic of Germany is 
offered in the hope that it may serve as a guide to resolving conflicts in 
the- Aegean. The author also deals with the continental shelf doctrine 
throughout the world, and includes extensive documentation and analysis 
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of state laws, treaties (including all treaties on delimitation of the shelf), 
and the ICNT of UNCLOS III. He treats matters such as salvage rights, 
pollution, methods of dividing the continental shelf, and the inner and outer 
limits of the continental shelf. 

The section on Greece may be of special interest to the reader because of 
the unique situation in the Aegean: Greece holds sovereignty over most of 
the islands even though many of them lie very close to Turkey. Gounaris 
notes that there are at least six oil basins in the continental shelf of Greece, 
which will meet that country’s petroleum needs for the next 37 years, and 
that the oil potential of the Aegean is more important than that of Alaska 
and Malaysia. The Aegean oil, when combined with that of the North Sea, 
will go far toward meeting the Common Market’s needs. The author con- 
cludes his excellent discussion of the conflict between Greece and Turkey 
over rights to the continental shelf by noting that the geographic situation 
would seem to demand greater cooperation between the two states rather 
than the tensions that have existed. Gounaris has produced a first-rate, 
well-researched, highly informative analysis of the continental shelf doc- 
trine. His data, maps, tables, and documentation make this a valuable 
reference work. 

Swan’s monograph is a comprehensive survey of the technological, eco- 
nomic, and legal problems of ocean oil and gas drilling in the United King- 
dom, Norway, and the United States. The author begins with an explana- 
tion of the technology involved, understandable to the layman and well 
illustrated with pictures and diagrams. The author bridges the gap for the 
would-be policy maker who is lacking in technological background and takes 
one into the world of seismic profiles, concrete gravity platforms, articulated 
columns, jetting, and blowout preventers. 

The section on proprietary considerations discusses the economics and 
legalities of exploratory data, leasing or licensing schemes, joint operating 
agreements, potential antitrust problems, contracts concerning the con- 
struction and installation of offshore facilities, financing the development 
of offshore fields, and problems of insurance coverage. 

Another section treats public law problems, focusing on administrative 
law and regulatory restraints. The U.S. law has a bewildering array of regu- 
lations and constraints that must add enormously to the cost of oil and gas 
production. The role of the U.S. Geological Survey (USGS) and the Area 
Oil and Gas Supervisor in ensuring compliance is fully described. The en- 
vironmentalist can surely take comfort in regulations that cover such diverse 
matters as plugging old wells, the control of venting or flaring gas, the 

` mandatory design of. platforms that can be removed after abandonment, 
‘corrosion protection for platforms, hydraulic and shut-in control lines ca- 
pable of automatic closure in case of fire, and blowout preventers with fail- 
safe valve systems. 

Swan has also included an extensive treatment of civil liability which 
covers manufacturer’s liability, collision, personal injury and death, oil spills, 
and special problems relating to the fishing industry. The section on oil pol- 
lution will be of particular interest to the reader as it summarizes the law 
of the three countries under study. Swan also discusses future possibilities 
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for preventing oil spills. He warns the reader that drilling is far more hazard- 
ous in the North Sea and Alaska than in the relatively safer coastal waters 
of the Gulf and California coasts, and may therefore require more stringent 
safeguards. 

Swan has created an excellent reference work for social scientists, lawyers, 
government officials, conservationists, and lay persons who are interested 
in or work with public law, but do not have extensive knowledge of offshore 
oil and gas exploration. 


ROBERT E. CLUTE 
University of Georgia 


The UN Declaration on Friendly Relations and the System of the Sources of Inter- 
national Law. By Gaetano Arangjo-Ruiz. Alphen aan den Rijn: Sijthoff 
& Noordhoff, 1979. Pp. xiii, 341. Appendix on the concept of inter- 
national law and the theory of international organisation. Index. DA.55; 
$27.50. 


The distinguished author, professor at the University of Rome and some- 
time consultant to the Italian Ministry of Foreign Affairs, is a little in the 
position, in this work, of those medieval common law judges who used 
occasionally to rebuke counsel arguing before them as to the true mean- 
ing of a statute, with the admonition not to waste further time because the 
judges themselves had drafted the statute. Arangio-Ruiz was the Italian 
representative on the UN General Assembly Special Committee on 
Principles of International Law concerning Friendly Relations and Co-op- 
eration among States from its foundation in 1964 to its final achievement: 
the declaration embodied in General Assembly Resolution 2625 (XXV) of 
October 24, 1970, that gives this book its name. The present monograph 
is a lightly revised and expanded version of lectures given at the Hague 
Academy in 1972. : 

For Soviet and Western international lawyers, “friendly relations,” under 
the rubric of “peaceful coexistence” then advanced by Soviet jurists, formed 
a main battleground in the debates of the late 1950’s and early 1960’s ina 
‘number of United Nations specialized legal arenas and also in various 
private scientific-legal organizations like the International Law Association, 
then opening up to East-West intellectual exchanges in the wake of Premier 
Khrushchev’s de-Stalinization campaign in the Soviet Union and the more 
general context of the Cold War. Perhaps because there was a certain 
ambivalence in Soviet and also Western legal doctrinal positions on 
international law and organization after the evident collapse of the “one 
world” premise on which the United Nations had been founded in 1945, 
these East-West debates seemed too often to be marked by rhetorical 
excesses, rather than the pursuit of reconciliation and compromise of 
competing societal interests. Yet the process of East-West intellectual 
exchange, particularly when it was turned to the discussion of concrete 
tension-issues of international relations and equally concrete solutions, as 
began to happen, was crucial to the early development of détente. The 
process continued on a pragmatic, empirical, problem-oriented, step-by- 
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step basis through such measures as the Antarctic Treaty of 1959, the 
Moscow Partial Test Ban Treaty of August 1963, and the General Assembly 
Resolution on Non-Orbiting of Nuclear Weapons of October 1963. When 
the General Assembly finally decided to form its Special Committee in 
1964—albeit under the Western-favored euphemism of friendly relations 
rather than the Soviet-sponsored peaceful coexistence formula—it was 
already something of an anticlimax. The final declaration of October 1970, 
on this view, becomes something of an ex post facto legal footnote to a legal 
condition —détente—already in considerable measure achieved by other, 
nontheoretical means: the traditional methods of diplomatic negotiation, 
exchange, and barter on a basis of mutuality and reciprocity of interest, 
rather than the quest for the philosopher’s stone of an abstract, a priori code 
of legal principles. 
Once East-West détente began to be concretized and developed in a series 
of specific, ad hoc accords, jurists in the Soviet Union and the United States 
. seemed increasingly to lose interest in the philosophic quarrel over friendly | 
relations (coexistence). The debate was, however, then taken over and car- 
ried on by a number of leading continental European and Third World 
jurists as something of long-range importance and value, transcending the 
more immediate self-interest of the two superpowers. Arangio-Ruiz was 
one of these jurists, and the present monograph is a fascinating develop- 
ment of his own and these other interests, as reflected in the General As- 
sembly declaration. It is, in fact, a tour de force in the continental European, 
civil law-based, Cartesian approach to law—here, international law. One 
starts with a small number of basic, or primary principles, which are postu- 
lated a priori, and then proceeds, by way of logical deduction or analogical 
extension, to the elaboration of more detailed, secondary principles, which 
are intended to be of practical utility in international problem solving in the 
future. The seven primary principles of friendly relations which emerged 
from the 6 years of intensive labor of the UN General Assembly Special 
Committee —renunciation of the threat or use of force; peaceful settlement 
of international disputes; nonintervention; the duty of cooperation; equal 
rights and self-determination of peoples; the sovereign equality of states; 
fulfillment in good faith of obligations under the UN Charter—are them- 
selves formulated at such a high level of generality and abstraction as to seem 
to mean all things to all men. Either they are coterminous with the whole 
corpus of traditional or “classical” international law, or else they call out for 
empirical demonstration and evidencing in the concrete fact-settings of 
individual case-situations. The difficulties inherent in the deductive-logical 
approach to elaboration of the more low-level and operational, secondary 
principles, from the postulated primary principles, are manifest in Arangio- 
Ruiz’s treatise, in spite of the rich technical skills that the author has brought 
to the task. Similar limitations were apparent in an earlier German-language 
study with the same deductive-logical, methodological approach;' though 
the problems and pitfalls involved in essaying an empirically based ap- 


1Grar zu DOHNA, DIE GRUNDPRINZIPIEN DES VOLKERRECHTS UBER DIE FREUNDSCHAFT- 
LICHEN BEZIEHUNGEN UND DIE ZUSAMMENARBEIT ZWISCHEN DEN STAATEN (1973). 
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proach to concretizing such ample, even vacuous general principles as those 
contained in the code on friendly relations, should not be underéstimated.* 
Since the normative legal quality of the 1970 Declaration on Friendly 
Relations must stem either from the Declaration’s being a mere faithful 
restatement of already existing, legally binding international law principles 
—which would render the whole UN codification exercise from 1964 to 
1970 as somewhat extravagant and otiose—or else from some other, equally 
sufficient legal ground, Arangio-Ruiz rightly devotes a great deal of atten- 
tion to the juridical status of General Assembly resolutions as such, as 
formal sources of law, the Declaration on Friendly Relations being itself of 
course cast in resolution form. Although Arangio-Ruiz recognizes the error 
of black-and-white categorizations of particular jurists and their views, it 
may be that the strictly “logical” approach to categorization of “Anglo- 
Saxon” attitudes to General Assembly resolutions and their legal character 
misses some of the nuances of individual positions, those of Leo Gross and 
Clive Parry, for example. Would it not be more useful and fruitful to apply 
legal realist (both continental European civil law and Anglo-American com- 
mon law), law-as-fact principles, and to recognize that some General As- 
sembly declaratory resolutions (those on decolonization and independence, 
many of those on cooperation in outer space, some on national sovereignty 
over natural resources, for example) have already attained the force of law? 
It should also be acknowledged that they are recognized as such in all main 
legal systems, whatever their ideological basis and whether or not those sys- 
tems would agree on which particular categories of formal sources of law, 
if any, those principles can be subsumed under. Some might suggest that the 
Declaration on Friendly Relations, in spite of the apparent unanimous sup- 
port of General Assembly member states represented by the adoption of the 
Declaration, in Drafting Committee, by “consensus” declaration, and by its 
subsequent adoption in the General Assembly as a whole “without vote,” 
cannot yet be considered as lawmaking in quality, on any law-as-fact basis. 
However that may be, doctrinal support of the thoughtfulness and thor- 
oughness of Arangio-Ruiz’s study may help to make the UN Declaration, if 
not the positive law of today, then perhaps the international law of tomorrow 
or the day after tomorrow. 
EpwarpD McWuHInney, Q.C. 
Simon Fraser University 


A Guide to Foreign Investment under United States Law. By the Committee to 
Study Foreign Investment in the United States of the Section of Cor- 
poration, Banking and Business Law of the American Bar Association. 
New York: Law & Business, Inc., Harcourt Brace Jovanovich, 1979. Pp. 
xii, 625. Index. $55. 


Any American lawyer advising foreign clients who contemplate business 
involvement with the United States will want this book. At current exchange 


? See the preliminary venture in a problem-oriented application of the friendly relations 
principles, in H. P. NEUFELD, INTERNATIONALE KONFLIKTE, VERBOTENE UND ERLAUBTE 
MITTEL IHRER AUSTRAGUNG (1977). 
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rates; his foreign clients will not be shocked at the thought of amortizing. 
the $55.00 cost for 283 pages of text plus appendices. He will be able to 
put its statements about aspects of American law that bear differentially 
on foreigners into the context of a vastly greater body of law that bears 
on Americans and foreigners alike.’ He will also know that U.S. law moves 
with great speed in some of those areas and that he has the responsibility 
to learn that, for example, the rules on the federal preemption of state tender 
offer laws? or the barriers to acquisitions by foreign banks of American 
institutions have changed since publication.? While much of the discussion 
on rules of taxation and antitrust, for example, is too elliptical to be of great 
utility to the English-reading foreign lawyer, it will remind American coun- 
sel of issues to be considered because the client is foreign. 

Where the product disappoints the reader, on the other hand, is in its 
performance of the dust jacket’s promise of a “discussion of United States 
policy” on foreign investment. The fulfillment comes in the form of a two- 
page chapter 9. This chapter states that U.S. policy towards foreign invest- 
ment must be governed by the national interest, a true but empty prop- 
osition. It expresses the hope that “its historical perspective will contribute 
to the formulation of an appropriate policy for the future.” Alas, the past 
does not automatically guide the future. Nor is it helpful to assert that 
. Congress should act here only after “extensive hearings and thorough tech- 
` nical work”; that is true of significant legislation in any economic area. One 
wonders why a chapter on foreign (Canadian, French, and Japanese) 
responses to alien investors was included since it does not specifically help 
in advising those contemplating investment in this country, though it pro- 
vides arguments usable in debates on our own policy. The work never argues 
that U.S. policy ought not to be changed to one that bars foreign invest- 
ment in any across-the-board fashion. This is the point, one supposes, at 
which the committee members would have liked to arrive, but something, 
perhaps concern about appearing to be special pleaders for foreign in- 
vestors, restrained them. 

Much of the materials for an argument about national policy are included 
in this book. If one starts from the assumption, increasingly popular among 
politicians and economists, that proponents of any regulation need to make 
a strong affirmative case for it, one is hard pressed to find a reason for a 
general exclusionary policy. France, Canada, and Japan have had much 
more cause than we to fear that unrestricted foreign investment would ` 
overwhelm domestic industry: Canada, because of its small-scale economy 
and proximity to the United States; Japan, because of its painful need to 
rebuild after World War II on a slender base of resources; and France, 
because of the competitive pressures faced within the Common Market. On 
an industry-by-industry basis one wonders whether, for example, foreign 


1 The foreign | reader might find more helpful J. Forry, PRACTICAL GUIDE TO FOREIGN 
INVESTMENT IN THE UNITED STATES (1979), which begins at a somewhat more elementary 
level. 

? See Leroy v. Great Western United Corp., 443 U.S. 173 (1979); GM Sub Corp. v. Liggett 
Group Inc., 415 A.2d 473 (Del. Sup. Ct. 1980). 

3 Pub. L. No. 96—221 §902 (1980) (moratorium on acquisitions by foreign banks). 
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ownership of broadcasting facilities might not even improve the lot of the 
American viewer. If there are reasons to exclude foreign ownership of 
‘American farmland, they may well apply to all absentee owners regardless of 
nationality. One misses the contribution that the authors might have made to 
this dialogue on policy. 


Det Lev F. Vacts 
Board of Editors 


An International Redistribution of Wealth and Power: A Study of the Charter of 
Economic Rights and Duties of States. By Robert F. Meagher. New York: 
Pergamon Press, 1979. Pp. xvii, 301. Index. $27.50. 


Professor Meagher’s book offers the reader a total immersion course in 
the negotiations between the developed and developing countries that oc- ` 
curred over the period 1974-1977 on the range of issues addressed by the 
developing countries’ call for a new international economic order. Starting 
just prior to World War I, the author traces the cooperative international 
social and economic experiments leading up to the UN General Assembly’s 
overwhelming approval of the Charter of Economic Rights and Duties of 
States in December 1974. There follows a chronology of the generally not so 
cooperative dialogue between the North and the South subsequent to the 
adoption of the Charter. This period includes the dramatic tactical reversal 
by the United States at the seventh Special Session occasioned by Secretary 
of State Kissinger’s conciliatory address; the Conference on International 
Economic Co-operation and the related meetings leading up to and follow- 
ing it; UNCTAD IV in Nairobi and the Manila proposals on debt reschedul- 
ing and forgiveness. Meagher concludes that by the middle of 1977 the 
pressure generated by the Charter in 1974 had dissipated. By 1977 struc- 
tural reform of the system had not been accomplished. The only conces- 
sion obtained by the developing countries had been an agreement by the 
developed world to provide $1 billion in additional aid and additional com- 
pensatory financing. No resolution had been reached on codes of conduct 
for transnationals, transfer of technology, indexation or Third World in- 
debtedness—nor has a resolution been reached since then. 

The author’s particular interest and expertise in foreign private invest- 
ment is demonstrated by the chapter on the flows of foreign private in- 
vestment to developing countries and the controls exercised by the develop- 
ing countries in response. The scholarly opinions on the extent of the threat 
to national sovereignty posed by transnationals and the proper methods for 
dealing with it are reviewed, ranging from Raymond Vernon's. description 
of the threat in Sovereignty at Bay to Seymour Rubin’s view in The Interna- 
tional Corporation that “extraterritoriality is essentially a non-issue.” What is 
not controverted is that during the period surveyed, 1965 through 1976, 
foreign investment in developing countries increased in spite of more re- 
strictive policies on the part of host countries; U.S. investment remained 
fairly consistently half of the total of OECD direct investment in develop- 
ing countries; and foreign investment in developing countries provided a 
substantially higher return than investment in developed countries. 
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Meagher’s book is a welcome addition to the 1,200 works listed in the UN 
bibliography of the “New International Economic Order.” It is a major 
convenience for those of us accustomed to blithely referring to the Charter 
without a firm foundation in exactly what it says or why it says so, since 
the text of the Charter and an overview of its origins are included in the 
book. Of special note is the section on takeovers and nationalizations, with 
case studies on oil, copper, bauxite, and iron ore, which is recommended 
reading for all OPIC and OPEC lawyers. 


Marcia WIss 
Of the District of Columbia Bar 


The Japanese on Trial. Allied War Crimes Operations in the East, 1945-1951. 
By Philip R. Piccigallo. Austin and London: University of Texas Press, . 
1979. Pp. xv, 292. Index. $15. 


The heinous crimes of the Nazis have obscured the acts of their Japanese 
allies. The offenses, to be sure, pale in comparison to the atrocities perpe- 
trated by the Nazis over a period of more than a decade. Yet it should be 
remembered that thousands of Japanese committed war crimes and crimes 
against humanity ranging from murder to cannibalism. More than two 
dozen Japanese governmental and military leaders, including four Prime 
Ministers, four Foreign Ministers, and seven War and Navy Ministers, stood 
before the International Military Tribunal for the Far East (IMTFE); they 
were accused not only of war crimes and crimes against humanity, but also 
of crimes against peace in the sense of initiating or waging wars of aggres- 
sion or criminally planning or conspiring to wage such wars. 

Piccigallo’s study, originally his doctoral thesis, examines the I[MTFE trial 
and judgment, which were patterned on their more famous Nuremberg 
counterparts. This analysis represents only a small part of the book. The 
bulk of the volume is devoted to the “minor” trials of which more than two 
thousand were held in the Far East over a period of 7 years. Individual 
chapters are devoted to the operational aspects of the trials, documenting 
the procedures and machinery applied and furnishing illustrations of the 
trials conducted by each of the Allied powers. 

The author, for example, indicates the different results reached in trials 
that involved relatively similar offenses. General Tomoyuki Yamashita, 
whose trial by a U.S. military commission served as a significant precedent 
for the principle of command responsibility, was sentenced to death for the 
actions of his troops in the Philippines. General Yasutsugu Okamura, who 
was similarly charged along with other counts and tried by a special mili- 
tary tribunal of the Republic of China, was subsequently acquitted, and 
_ Lieutenant General Shigenori Kuroda, who was also charged with command 
` responsibility for atrocities committed by his troops, was sentenced to life 
imprisonment with hard labor by a Philippine military commission. Beyond 
that, the differences and similarities of the various national regulations are 
examined in detail. 

The Royal Warrant of June 14, 1945, which established British war crimes 
regulations, limited these much more narrowly than did the comparable 
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U.S. and Philippine provisions. The latter two were similar to those found 
in the IMTFE Charter; the former did not, as the Canadian regulations 
had not, include crimes against peace or crimes against humanity. The Com- 
monwealth of Australia War Crimes Act of 1945 generally followed the Brit- 
ish pattern, yet defined crimes against peace in the same language as the 
IMTFE Charter. The Dutch, in the Netherlands East Indies regulations, 
employed the narrower concept but embraced the conspiracy offense even 
more broadly than did the United States or China since it could be applied 
to the commission of any war crime. The French ordinance did not define 
war crimes and, as a result, French commissions employed a wide or narrow 
definition depending on how these penal and military codes considered the 
offense. China, whose war crimes policy differed substantially from that of 
the other victorious powers, defined war crimes in a rather wide sense. 
The 1946 Chinese Law Governing the Trial of War Criminals was at least 
as inclusive as the U.S. regulations and contained offenses peculiar to the 
Orient. The legislation also attached a relevant time period to each of the 
four categories of crimes. And although the Nuremberg judgment held that 
the acts committed by the Nazis in Germany before the beginning of the war 
were not crimes against humanity within the meaning of the Nuremiberg 
Charter, Chinese law allowed prosecution of Japanese for crimes against 
humanity if these were committed before the Japanese invasion of Man- 
churia and, therefore, before the war or the period of hostilities. In spite 
of these differences, however, Allied tribunals seldom prosecuted for crimes 
against peace as was the case at Nuremberg and Tokyo, and thus were much 
more narrow in scope, the most notable exception being the case of 
Takahashi Sakai whose liability was assessed by the Chinese on an even 
wider scale. 

Some war crimes trials relied more heavily on international law than did 
others. International law was the principal source for the Chinese courts, 
municipal law for the French military tribunals and to a lesser extent those 
of the Commonwealth countries who frequently depended on treatises on 
international law. Only French, Dutch, and Chinese trials included reasoned 
judgments, and only Dutch and Chinese regulations contained prescribed 
penalties for various offenses. Unlike the European war crimes trials, only 
the Dutch prosecuted Japanese criminal groups or organizations. Still the 
war crimes operations had many common features and represented the last 
instance of Allied wartime cooperation. Although they considered it a U.S. 
tool and attacked the trial vehemently, the Soviets participated in the 
IMTFE, even if they did not join the United Nations War Crimes Commis- 
sion, the most significant Allied organization on war crimes, because they 
could not get individual representation for the seven Soviet republics on 
whose territory the war was fought. Indeed, in the end, the Cold War and 
other political considerations played their part in ending the trials and in 
lessening the sentences. 

Clearly such a study, which recalls and assesses an operation that, ex- 
cept for the Tokyo trial, is relatively obscure, and does so from the stand- 
point of each individual power that participated in the trials, is of consid- 
erable significance and begins to fill a gap in the literature. Unfortunately, 
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it contains certain errors of fact and law. Among these are the statement 
that under the supremacy clause of the U.S. Constitution “all validly ratified ; 
international law becomes part of the ‘supreme law of the land’ ” (p. 59); 
the claim of the “stubborn undefinability” (p. 211) of “aggression” without 
taking account of the 1974 General Assembly consensus definition; the view 
that the Commonwealth of the Philippines (its status at the time) was a 
“colonial possession” or “colony” (pp. 185, 187); the observation that Aus- 
tralia, Canada, and New Zealand were “Dominions” (p. 201) at the end of | 
the war; and the description of the People’s Republic of China as a Soviet 
“allly]” (p. 156). 


GUENTER WEISSBERG 
Colby College 


Direct Broadcast Satellites and the United Nations. By Kathryn M. Queeney. 
Alphen aan den Rijn: Sijthoff & Noordhoff, 1978.. Pp. xvii, 327. 
Dfi.82; $38. 


This case study defines and analyzes problems involved in integrating 
space science and technology with the development of international law. 
The author distinguishes between direct television broadcast satellites for 
community receivers, which have not raised controversial issues, and broad- 
casting directly from satellites into home receivers, a technological potential 
that has international legal, political, social, economic, and cultural implica- 
. tions. UN institutions with concerns about the global impact of this form of 
space communications are examined; as a result, the problem of regulation 
is placed in a total setting, encompassing the Committee on the Peaceful 
Uses of Outer Space (COPUOS), its Legal Subcommittee, the Scientific and 
‘Technical Subcommittee, the International Telecommunication Union, 
UNESCO, the Outer Space Affairs Division, and the General Assembly. 

The author is unusually successful in explaining communications tech- 
nology and why it must be taken into consideration in formulating space 
law for the guidance of nations in the conduct of their space activities. 
Beginning with an account of initiatives for the international regulation of 
direct television broadcast satellites, the author presents an in-depth.account 
of negotiations carried on by special working groups, from 1969 through 
1974, charged with considering issues and achieving consensus among the 
members of the Legal Subcommittee of COPUOS. Developments through 
the 1977 sessions of these UN bodies are included in the chapter on con- 
clusions. 

Although agreement was reached by the Legal Subcommittee. on some 
general principles, certain hard-core issues could not be resolved: the 
demand by some nations that their consent be obtained prior to direct 
television broadcasting from satellites was countered by insistence of others 
—~-notably the United States—on the free flow of information and ideas; 
proposals for the national regulation of program content were opposed by 
‘those who favored a policy of open dissemination of information; and there 
were varying interpretations of the extent to which technical regulation 
by the International Telecommunication Union constitutes solution of 


1981] ; BOOK REVIEWS AND NOTES SA 399 


political problems. The author succeeds admirably in placing her analysis in 
the total context of political, economic, social, and cultural elements. 

The bibliographical notes for each chapter are valuable for their inclusion 
of pertinent UN documents required for understanding international 
negotiations leading to space law. The scholarly material is presented in a 
readable style and the summaries at the end of each chapter enable the 
reader to absorb significant developments quickly. Since this book was pub- 
lished, not much progress has been made in reaching a consensus among 
members of the UN Legal Subcommittee, and the subject continues on the 
agenda for 1981. This volume can serve as a definitive source to which the 
reader can add the annual reports of the Legal Subcommittee from 1977 
through 1980 in order to keep up to date on direct broadcast satellites. 


EILENE GALLoway, Honorary Director 
International Institute of Space Law 


A Current Bibliography of International Law. By J. G. Merrills. London: Butter- 
worths, 1978. Pp. xx, 277. Index of authors. $50.50. 


An Introduction to International Law Chiefly as Interpreted and Applied in Canada. 
` By S. A. Williams and A. L. C. de Mestral. Toronto: Butterworths, 
1979. Pp. xix, 338. Index. 


Contemporary International Law: A Concise Introduction. By Werner Levi. 
Boulder: Westview Press, 1979. Pp. xix, 391. Index. $22, cloth; 
$10, paper. 


Droit international public. By Philippe Manin. Paris: Masson, 1979. Pp. 419. 
Index. 


Modern International Law. By R. C. Hingorani. Dobbs Ferry: Oceana Publi- 
cations, Inc., 1979. Pp. xii, 437. Index. $15. 


We all know that public international law has been in flux throughout the 
20th century. The rate of change and growth of the law in relation to the 
ever-increasing complexity of a technological, interdependent world render 
the task of writing international law textbooks more difficult than ever. For 
complexity adds uncertainty—even entropy—as the load of information 
from documentary. sources and specialized treatises increases. Yet, this in- 
crease itself must heighten the would-be textbook author’s awareness that 
many bits of information are either incompatible with each other or are, 
for one reason or another, simply not available. 

For the compiler of a bibliography, the task in one sense is simple. He 
need only deal with what he can get his hands on, ascertain the subject 
matter of each item, annotate it as seems best and most concise, and or- 
ganize the items under suitable headings. Nevertheless, the undertaking is 
arduous, since there is much to read in order to determine what warrants 
inclusion, even within the limits of time and subject matter, and to keep the 
compilation manageable without loss of utility. 

Merrills’s bibliography includes a preface that expresses the need to be 
selective in light of the quantity of published material. In consequence, 
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the bibliography is limited:to works produced since 1960, particularly those 
of 1967-1977. Emphasis is on the periodical literature with the addition of 
important primary sources and significant monographs. The annotations 
are quite brief but provide researchers with time-saving guides to subject 
matter, perspective, and, occasionally, the quality of an item. A major limi- 
tation on the bibliography’s utility is its failure to include items written in 
languages other than English. 

For the textbook writer, as for the teacher, the problem of akay is 
somewhat different. He must decide how much can be taught in a semester 
or a quarter, since there now appear to be few year-long courses, and he 
must select his sources. In addition, he has to determine what portion of ` 
their contents he will use and how, particularly when they deal with areas 
of state activity in which legal norms are far from universally accepted or 
uniform. This means that what is written must be selected and treated in a 
manner that is credible in light of what can be demonstrated about the be- 
havior of national governments as well as about the existence of interna- 
tional legal norms related thereto. In a sense, this requirement places the 
contemporary writer of a textbook in a position similar to that of the found- 
ers of modern international law, but with a major difference. It is no longer 
possible in doubtful situations to fall back upon reason as conceived by 
Western Europeans of the 17th and 18th centuries and thereby attain credi- 
bility in a multicultural world. 

This does not mean that a textbook on international Jaw cannot be or- 
ganized around a unifying concept. That a textbook can be so organized is 
well illustrated by Werner Levi’s Contemporary International Law: A Concise 
Introduction and by R. C. Hingorani’s Modern International Law. Both are 
dominated by one theme, namely, state sovereignty — not an illogical theme 
in light of states’ capacity for independent decision making, but one that 
can be overstressed, especially given the reactive nature of most decisions, 
which involves an inescapable dependence on what others do. Despite the 
common theme of sovereignty, in approach and content the two books have 
marked differences. 

As may be expected, Hingorani’s textbook reflects the desire for status 
and influence that emanates from the new Afro-Asian nations, particularly 
Hingorani’s homeland, India. This book has the merit of giving attention 
to some events in that part of the, world that might easily be overlooked by 
Western textbook writers. 

However, the theme of sovereignty does not so completely dominate Hin- 
gorani’s book as to prevent him from recognizing that new states face a 
fait accompli in the form of established rules that limit their capacity to 
be nonconformists. Because of the risk of adverse reaction, they must be 
“selective in the rejection of some parts of international law” (p. 14). One 
recommended rejection is reflected in Hingorani’s insistence that, despite 
the assertion by a number of Western jurists that there is a blanket ban on 
the use of force under the UN Charter, “it can be safely assumed that the 
use of force is permissible to gain independence from a recalcitrant colonial 
State” (p. 302). How far this assumption applies when the colonial state 
is a non-Western country is not made clear, but frequent references to 
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Bangladesh suggest that the applicability may not be limited to Western 
colonial states. 

Levi's book—the only one under review that i is likely to see much use asa 
textbook in American classrooms—deals with the concept of sovereignty in 
its classic Western sense, although with some admission that the social 
facts of today’s international life make sovereignty anachronistic (p. 93). 
Yet, not unrealistically, political considerations are treated as determining 
the existence, extent, and quality of any form of. cooperative interna- 
tional activity (p. 269), while the weakness and inadequacy of international 
law are attributed not to lack of awareness of a need for it or unwilling- 
ness to obey it but to the absence of recognition that to maintain the inter- 
national society’s welfare is important for the fulfillment of purely national 
interests (p. 345). 

Both of the textbooks referred to above are light on material relevant to 
the newer developments that have enlarged the body of international law— 
light even in regard to those matters that can be treated without the degree 
of technicality desirable in specialized treatises. The same is true of Williams 
and de Mestral’s An Introduction to International Law Chiefly as Interpreted and 
Applied in Canada. This is not to say that the book is not valuable, for it 
does provide useful information about Canadian cases and certain relevant 
Canadian statutes and procedures. But there seems to be little point in say- 
ing, for example, that “also of interest is the Agreement on the Conserva- 
tion of Polar Bears” (p. 261). It would be helpful to receive some hint about 
what conservation measures were contemplated and how they were sup- 
posed to be carried out. 

There is a more serious and widespread problem that requires care and 
precision from textbook writers. Without intending to belittle the Williams 
and de Mestral book for doing what others have done, the reviewer feels 
compelled to call attention to a defect on page 230 that, besides illustrating 
the general problem, relates to a matter in controversy at the time this re- 
view was written. A short, but pertinent, discussion of the breakdown of the 
traditional law concerning fisheries and the emergence of the 200-mile fish- 
ing zone ends by stating that Canada and the United States reached an 
agreement on March 29, 1979, which included reference of the boundary 
issue in the Gulf of Maine to the International Court of Justice. Actually, 
there were two treaties and, in regard to the Gulf of Maine boundary, pro- ' 
vision for an alternative procedure in the event that the International Court 
of Justice were to regard the matter as not within its province. But the real 
problem is that one is left with the impression that the agreements of March 
29, 1979, are in force. That is not the case for, despite Canadian cabinet’ 
approval, the treaties have not been ratified by the United States. They are 
pigeonholed in a U.S. Senate subcommittee chaired, until the Republican 
takeover of control of the Senate, by Senator Claiborne Pell of Rhede Is- - 
land. No assumption should be made that ratification will follow the signing 
of a treaty. The writer who fails to make clear the status of a treaty at the 
time of his writing risks leading readers into thinking that the law is some- 
thing that it is not. In this particular case, at this writing the two countries | 
have a “fish war” on their hands. 
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Of the books under review, the one that deals most thoroughly with the 
thrust of international law into newer fields of human activity is Philippe 
Manin’s Droit international public. Important as this aspect of Manin’s book 
happens to be, and important as are its references to French jurisprudence 
and to subject matter of particular interest to French students (including the 
chapter on the European Communities), it may be better to note that here 
sovereignty is.less of a central organizing theme than in the cases of the 
Levi and Hingorani books. Indeed, Manin treats sovereignty as never being 
absolute but, instead, as relative, owing to the existence of international 
legal obligations (p. 190). Similarly, Williams and de Mestral, following 
Starke, treat sovereignty today as being a matter of degree. Certainly this 
is a better starting point for a discussion of law in a world that does not 
enjoy a pax Britannica or even the pretensions of the medieval Empire and 
Papacy. The world is dangerous enough without overstressing sovereignty. 

Each of the textbooks here reviewed can be helpful to those who 
study international law. Each of the authors has dealt rather well with the 
problems posed by a massive information load and with the gaps and in- 
consistencies therein. If any major regret is to be expressed, it is that Manin’s 
book cannot serve as a textbook for students able to use only English. 


WESLEY L. GouLD 
Wayne State University 


Essays in Honour of Erik Castrén. Helsinki: Finnish Branch of the Interna- 
tional Law Association, 1979. Pp. 254. 


This volume is dedicated to the distinguished Finnish scholar, teacher, 
diplomat, and professor emeritus of international and constitutional law at 
the University of Helsinki. The diverse topics covered in this excellent col- 
lection of essentially unrelated essays by different authors are too numerous 
to catalog here. Of general interest to the public international lawyer are 
articles by Shabtai Rosenne on procedural aspects of the English Channel 
Continental Shelf arbitration; Bengt Broms, on the successful demilitarization 
regime on the strategically located Svalbard (Spitsbergen); G. O. Zacharias 
Sundstrom, on the Mano River (Customs) Union between Liberia and Sierra 
Leone; Sir Ian Sinclair, on the Vienna Convention on the Succession of 
States in respect of Treaties; and Guy Ladreit de Lacharrieére, on legal as- 
pects of the “package deal” approach to the law of the sea negotiations. 
Even those with special knowledge in these areas can benefit from examina- 
tion of these articles. 

An interesting article by Holger Rotkirch presents a basically sympathetic 
interpretation of the Soviet political doctrine of “peaceful coexistence” as 
it has developed into general principles of international law. Yet the author 
discreetly avoids analyzing its relationship with the so-called Brezhnev Doc- 
trine, which was invoked to justify the 1968 Soviet military intervention in 
Czechoslovakia and the 1979 invasion of Afghanistan, and which, most re- 
cently, threatens Poland. If, as the author asserts, peaceful coexistence is 
indeed an international legal concept, how can it be reconciled with ag- 
gression? 
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Since the Afghan invasion led directly to withdrawal of the SALT II 
Treaty from consideration by the U.S. Senate, a few comments are in order . 
concerning the article by Allan Rosas on the legality of nuclear weapons. 
His fundamental thesis is that the first use of nuclear weapons should be 
considered illegal under all circumstances irrespective of the fact that this | 
proposition contradicts the national security policies of most nuclear states. 
Rather than deny reality, however, a far more useful approach would be to 
relate international law'to current strategic thought. For example, the 
counterforce philosophy of the recently proclaimed Presidential Directive 
59 (PD-59) more closely comports with the general prohibition against indis- 
criminate bombardment of civilian population centers than does the 
counter-city philosophy of mutual assured destruction (MAD). Neverthe- 
less, there has already developed a substantial body of scholarly opinion that 
` PD-59 is more likely than MAD to result in a nuclear war because of the 
former’s inherent assumption that limited nuclear war is possible. The sub- ` 
stitution of a plausibly legal targeting doctrine for an egregiously illegal tar- - 
geting doctrine might therefore increase the probability of a limited nu- 
clear war, which in turn could easily escalate into all-out strategic nuclear 
warfare. If so, the egregiously illegal MAD doctrine might be preferable to 
the plausibly legal PD-59 policy. Such a fundamental paradox indicates a 
strong need for reexamination of this area of international law in the harsh. 
light of strategic nuclear realities. 

Francis A. BOYLE — 
University of Illinois College cf Law 


Die Wehrmacht-Untersuchungsstelle: Deutsche Ermittlungen über allierte Völker- 
rechtsverletzungen im Zweiten Weltkrieg. By Alfred M. de Zayas in col- 
laboration with Walter Rabus. Munich: Universitas/Langen Miller, 
1980. Pp. 477. Index, bibliography. 


One of the defenses most frequently raised on behalf of accused Ger- 
man war criminals at Nuremberg was the tu quoque argument: “If I’m one, 
- you're another!” The fire bombing by British and American planes of 
Dresden and Leipzig, the nuclear attack on Hiroshima, and the mass killings 
and rape by the Russians were frequently cited in an effort to justify or mini- 
mize the Nazi barbarities; but as every criminal should know, it is no ex- 
cuse to point to crimes by others. Nonetheless, it may dilute the moral 
stigma to show that even the prosecutors did not come with completely 
clean hands. De Zayas, who has also written about the suffering imposed on 
German expellees,! is an American lawyer who studied at Harvard. His 
collaborator teaches at the University of Amsterdam. Their book is a pio- 
neer study that describes the organization and work of a little-known Ger- 
man Army branch that was responsible for investigating war crimes charges 
by the Allies against the Germans and by Germans against Allied nationals. 

The Wehrmacht-Untersuchungsstelle für Verletzungen des Volkerrechts (WUSt, 
German Army Agency for Investigating Violations of International Law) 


1 DIE ANGLO-AMERIKANER UND DIE VERTREIBUNG DER DEUTSCHEN, reviewed in 72 AJIL 
959-60 (1978). 
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was the outgrowth of a similar branch created during World War I. The old 
army officers and judges, who, according to the authors, were neither Nazi 
Party members nor sympathizers, simply carried on their former duties. 
When American troops entered Thuringia in the closing days of World 
War II, they came upon those WUSt records that had not been de- 
stroyed. Two hundred twenty-six volumes were shipped back to Washing- 
ton, and 26 years later, with copies retained at the National Archives, the 
originals were returned to the Federal Republic of Germany, where, under 
the sponsorship of the University of Gottingen, they served as the basis for 
the present study. 

Since “the big lie” was a deliberate propaganda weapon in Hitler Germany 
and feigned attacks on Germans were fabricated as a cover for German 
aggression, the WUSt records had to be taken with more than a grain of 
salt. The authors tested the accuracy of the reports by interviewing some 
three hundred former German Army judges and witnesses, and by study- 
ing documents available in the United States and England. They found no 
evidence of deliberate falsification. They argue, therefore, that these records 
should be studied audiatur et altera pars so that the other side may also 
be heard. 

The book describes the origins and working techniques of WUSt as well 
as its relationship to other agencies of the Third Reich and its similarity to 
such Allied units as the United Nations War Crimes Commission. WUSt re- 
ports served as fuel for the propaganda activities and White Books of the 
German Foreign Office. They were used in an attempt to justify mass re- 
prisals against Allied nationals. Allied POW’s were tried and executed on 
the basis of WUSt reports. 

Of the four thousand descriptions of alleged Allied war crimes, the 
authors selected a representative sampling for more detailed scrutiny. They 
leave little doubt that, following the Nazi assault on Poland, many atrocities 
were committed by the Poles against the ethnic Germans living in their coun- 
try. The WUSt reports indicate that between one and five thousand Germans 
in Poland fell victim to such crimes as rape, pillage, mutilation, and mur- 
der. It also seems clear that many German POW’s and their collaborators 
felt the unbridled wrath of avenging Russians—despite Soviet Army regu- 
lations requiring respect for the Hague Conventions. Whether Stalin or- 
dered the execution of German prisoners, as some Germans alleged, ap- 
pears to be questionable, but the files contain evidence that the Soviet secret 
police was responsible for the killing of some four thousand Polish political 
prisoners in Lemberg (Lvov), for the massacre of Polish officers at Katyn, 
and for the slaying of nine thousand Ukrainians at Winniza. WUSt also 
corroborated charges that British ships and planes fired upon German 
sailors who had abandoned ship. A British attack on a German hospital 
ship is acknowledged to have been the result of a number of British errors. 

Only one of the 226 volumes deals with the investigation by WUSt of 
crimes committed by Germans. It contains more whitewash than condem- 
nation, but it does report the murder of 50 Polish Jews, for which two mem- 
bers of the German armed forces were sentenced to 3 years in prison. 
The execution of 142 unarmed American soldiers at Malmedy was also in- 
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vestigated by WUSt, which denied the charges against the German Army. 
The offenders were later convicted by a U.S. war crimes court. Perhaps to 
strengthen their contention that WUSt reports are reliable, the authors 
mention that U.S. General Thomas Handy commuted the death sentences 
by referring to “a confused, fluid and desperate combat action” (p. 216). 
This reviewer would have felt a bit more at ease if the authors had also 
quoted Handy’s positive affirmation that the commutation “does not mean 
that there is any doubt whatsoever that each was guilty of the offenses 
charged.” 

Of course, what is utterly lacking in these WUSt reports is any mention 
of the incredible crimes committed by the Nazi SS, with the support of the 
Wehrmacht. Millions of Jews, Gypsies, and others were deliberately mas- 
sacred as part of Germany’s “total war,” and millions of Soviet prisoners died 
in captivity. These enormous cruelties and atrocities, thoroughly 
documented at Nuremberg and in subsequent trials conducted by Germany 

. itself, formed the background for the vengeful actions taken against the 
invading Germans. The authors and the sponsors of this book repeatedly 
note that no comparison should be made between the crimes mentioned 
therein and the criminal! dimensions of the organized genocide of the Third 
Reich. Yet the danger exists that some will point to this study and the tu 
quoque argument will again be heard. 

Every victim of inhumanity, regardless of nationality, race, or creed, 
should be entitled to the equal protection of the law. The stated primary 
purpose of this interesting and well-written work is to help minimize the 
violations of international law in any future armed conflicts. If that goal is to 
be achieved, it is not enough merely to know that the rules are often broken 
by all sides. Americans learned that lesson at My Lai. There must be 
continuous improvement in the codes in order to meet the changing modes 
of warfare. There must be inculcation. and acceptance of humanitarian 
values, even in time of war. Most important, there must be a more certain, 
objective, and effective judicial machinery, national and international, to 
improve the enforcement of international law and the rules of war. The de 
Zayas book sheds light on a problem that has not yet been resolved. 


BENJAMIN B. FERENCZ 

Of the New York Bar 

Mezhdunarodno-pravovye problemy razoruzhentia. By O. V. Bogdanov. Mos- 

cow: izd-vo Mezhdunarodnye otnosheniia, 1979. Pp. 192. 70 
kopecks. 


Professor Bogdanov is an international lawyer at the Institute of State and 
Law of the USSR Academy of Sciences who has specialized in recent years 
in the law of international institutions and in legal aspects of arms control. 
In this brief, but wide-ranging monograph, he examines selected contem- 

‘porary international legal problems of disarmament against the background 
of the historical search to eradicate the means for waging war. Chapter 1 is 
devoted to the idea of disarmament in history, with considerable attention 
given to utterances in the classics of Marxism-Leninism. Chapters 2 through 
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4 respectively explore weapons of mass destruction, nuclear weapons, and 
the movement towards nuclear disarmament (the nuclear test ban, nonpro- 
liferation of nuclear weapons, and SALT), relying on public accounts of the 
negotiations and stressing Soviet proposals and initiatives. 

The crux of the study emerges in the final chapter, entitled “The Law of 
Disarmament.” All of the various disarmament measures, Bogdanov believes, 
are but a firm first step; treaty law has been the principal means of ef- 
fectuating disarmament, and a sufficient amount has been accomplished in 
Bogdanov’s view to justify categorizing disarmament norms and principles 
as a branch of contemporary international law. He distinguishes, however, 
between the principle of disarmament.and the law of disarmament. The 

“principle” formulates the “obligations of states in the domain of disarma- 
ment, whereas the law of disarmament constitutes the aggregate of appli- 
cable international legal norms.” 

What obligations have states under the modern law of disarmament? 
Bogdanov accepts Tunkin’s formulation: “the duty to work out, conclude, 
and effectuate a treaty (or treaties) on disarmament,” but criticizes those 
(unspecified) Soviet jurists who oversimplify disarmament, who believe the 
principle of general and complete disarmament already has completed its 
formative process. States do not yet have, Bogdanov points out, an inter- 
national legal obligation to eliminate armaments, but merely a duty to honor 
agreements contracted in this direction and to negotiate toward radical dis- 
armament. He stresses that the law of disarmament operates where both 
“military and material-technical factors” are intertwined, and it ultimately 
must presuppose a “complicated complex” of measures to eliminate arma- 
ments. Disarmament without treaties is inconceivable. In the near future 
Bogdanov expects that disarmament will develop in the direction of a more 
far-reaching prohibition of means of mass destruction, with possibly some 
attention to reduction of armaments. 


W. E. BUTLER 
University of London 


Terminología sobre derecho del mar. By Jorge A. Vargas. Mexico: Centro de 
Estudios Económicos y Sociales del Tercer Mundo, 1979. p 344. 
Index. 


México y el derecho internacional del mar. By Alberto Szekely. Mexico: Universi- 
dad Nacional Autónoma de México, 1979. Pp. 229. Index. 


These two books by leading Mexican international legal scholars demon- 
strate the increasing importance the sea has for Mexico. Mexico now fully 
recognizes the potential economic importance of the sea, and these two out- 
standing legal experts have made substantial contributions to both the evolv- 
ing Mexican legal positions and policy perspectives for resource develop- 
ment of ocean wealth. 

Vargas has written basically a dictionary of key terms and issues involved 
in the law of the sea. His aim is to provide a useful compendium of these 
terms and issues for the use of students and he performs that task well. 
The book follows a topical outline, presenting short discussions of the major 
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themes debated in UNCLOS III. Each section is followed by a short, but 
generally good, bibliography. A useful appendix includes various official 
documents relating to UNCLOS, a chronological list of events in Latin 
America relating to the evolution of the law of the sea, and the text of the 
amendment to the Mexican Constitution establishing the 200-mile exclusive 
economic zone in 1976. While the book is of limited value to scholars, it 
will certainly serve its announced purpose of giving Mexican students a basic 
orientation towards legal questions relating to the seas. Perhaps the most 
interesting observation about the Vargas book is that the need was per- 
ceived for such a book in the first place; and such a perceived need would 
appear to indicate the growing importance of the sea to Mexico. 

The Szekely book is far more substantial and makes a major contribu- 
tion to the scholarly literature. Szekely begins his discussion with the obser- 
vation that the seas give Mexico the opportunity to recapture much of the 
wealth and property it has lost over the last 150 years, primarily, of ccurse, 
to the United States. He stresses the enormous potential wealth of the sea, 
while at the same time correctly noting that Mexico does not yet have ade- 
quate research on or knowledge of ocean resources. Nonetheless, it is readily 
apparent that Mexico has abundant oil and gas resources, great fishing re- 
serves, and manganese nodules. The author is rather critical of the Mexican 
Government’s failure to evolve a maritime policy, particularly because of the 
secrecy that pervades executive action. Szekely seems to feel that national 
maritime policy, rather than following a conscious plan for develop- 
ment of resources, is often a nationalistic response to a perceived threat, 
usually from the United States, to Mexican territorial integrity. While ac- 
knowledging that there is not yet sufficient infrastructure to develop either 
fisheries or mineral resources, he does note that development of compre- 
hensive plans, such as the Integrated Fishing Plan, stresses a new emphasis 
by the Mexican Government on development of ocean resources. 

The bulk of the text deals with the evolution of Mexican positions on the 
territorial sea and the exclusive economic zone. Szekely treats the historical 
evolution of the Mexican territorial sea position from 3, to 9, to 12 miles, and 
subsequent events in the evolution of the patrimonial sea concept into the 
exclusive economic zone in UNCLOS debates. Of some importance to the 
observer from the United States is the careful historical treatment of United 
States-Mexico relations over delimitation of the territorial sea and use of 
fishing resources. The Mexicans do not separate discussion of these mari- 
time problems from land seizures by the United States, and it is wise to 
remember that future negotiations over sea issues will most certainly evoke 
a strong nationalistic stance from Mexico. 

Two problems are extensively treated by Szekely: the Gulf of California 
and the extension of the 200-mile economic zone from islands in the Gulf of 
Mexico and the Pacific. Szekely affirms that the Gulf of California is not a 
historic bay and therefore should not be closed. On the other hand, he does 
seem to feel that the extension of the economic zone from the Arrecife and 
Arena Islands in the Gulf and in the Pacific from Clarion Island is justified. 
The latter is of special importance since this zone includes the richest 
- deposits of manganese nodules found in the Pacific. In the case of the Gulf 
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of Mexico, the interests of the United States are directly affected and U.S. 
geologists are now, on account of the extension of the 200-mile claim from 
the two islands, opposed to granting mineral drilling rights in the Gulf. 
The book concludes with an excellent bibliography as well as an appendix 
containing many of the most important Mexican aes documents 
relating to the law of the sea. 

The Szekely book deals only with the territorial sea and che economic zone 
concept and not much attention is paid to the continual clashes involving 
U.S. fishermen in Mexican waters. Neither of the two books touches upon 
another thorny issue, pollution, as in the case of the blowout of Ixtoc I. 
A minor criticism of the Szekely book is that it was finished 2 years prior 
to publication and needs to be brought up to date in terms of other issues 
debated at UNCLOS III. In spite of these criticisms, the two books are 
significant contributions to the growing Mexican literature on the law 
of the sea. 


C. RICHARD BATH 
University of Texas at El Paso 


South African Yearbook of International Law, Volume 4, 1978. Pretoria: The 
VerLoren van Themaat Centre for International Law, 1979. Pp. 304. 
Index. R15,00. 


This volume, the fourth in the series, follows the same format as the 
earlier ones. The seven original papers provide South African interpreta- 
tions of current international legal issues: (1) the international legal person- 
ality of “nasciturus” states; (2) war and peace in southern Africa; (3) les- 
sons of economic communities for southern Africa; (4) the effect of inter- 
national civil aviation conventions in southern Africa; (5) the illegality of UN 
Security Council resolutions on southern Africa (particularly the 1977 
mandatory arms embargo); (6) the unacceptability of “popular action” or 
“public policy” claims in public international law; and (7) the invalidity of 
Lesotho claims to part of the Orange Free State. An eighth article de- 
scribes the Western proposal for elections in Namibia. 

The additional sections of the Yearbook provide discussion of South Afri- 
can citizenship law, the South African Diplomatic Privileges Act of 1951 and 
its 1978 amendments, and an analysis of Bophuthatswana citizenship law. 
There are, as before, useful sections on South African judicial decisions rele- 
vant to international law and foreign judicial decisions relevant to South 
Africa. Four sections will be of particular interest to scholars of international 
organization and South African foreign policy: UN discussions and actions 
on South Africa; foreign policy and practice of the South African Govern- 
ment as reflected in excerpts from legislative and executive addresses; notes 
on South African participation in the Law of the Sea Conference; and a 
list of treaties ratified by South Africa in 1978. There is an index and 
table of cases. 

Although those with an interest in South African politics and South Afri- 
can interpretations of international law will undoubtedly find this volume 
useful, the articles reflect the narrowest possible view of the nature and 
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scope of contemporary international legal obligation. For example, one con- 
tributor, making an argument for auto-interpretation of the Charter, 
severely criticizes UN action towards South Africa, warning that “no state 
can with equanimity tolerate such flagrant flouting of the provisions of the 
organization established to uphold peace and security” (p. 147). Flagrant vio- 
lation of the UN Charter is precisely the criticism that the members of the 
United Nations have been making of South Africa. Unfortunately, this 
Yearbook contains nothing that would augur well for the use of international 
law as a framework for the settlement of the crucial set of problems to which 
the volume is devoted. 


NATALIE K. HEVENER 
University of South Carolina 


Foreign Relations of the United States, 1951, Volume I: National Security Affairs; 
Foreign Economic Policy. (Dept. of State Pub. 8975.) Washington: U.S. 
Govt. Printing Office, 1979. Pp. xii, 1774. Index. Volume II: The United 
Nations; The Westera Hemisphere. (Dept. of State Pub. 8962.) Washington: 
U.S. Govt. Printing Office, 1979. Pp. xviii, 1720. Index. 


These volumes, part of the widely known and well-regarded series of 
American diplomatic documentation begun in 1861, constitute two of the 
seven volumes planned for the year 1951. They are comprehensive anthol- 
ogies of selected documents— messages, memoranda, telegrams, position 
papers, reports, aide mémoires, directives, national estimates, and other - 
types of papers involved in U.S. foreign policy formulation and implemen- ` 
tation. 

Compiled by the Historical Office of the Department of State, the docu- 
ments include not only those of the Department, but also of a good many 
other departments, agencies, and interdepartmental boards and councils. 
Certain end-product documents are not reproduced, such as the texts of 
treaties and agreements and resolutions passed by international organiza- 
tions. These volumes contain explanatory editorial notes and helpful ref- 
erences to other sources where such materials may be found: presidential 
papers, congressional reports, departmental files, other State Department 
publications, the National Archives, and UN records. Arrangement is pri- 
marily by functional topic and is chronological thereunder. Each volume 
contains its own index and list of abbreviations and acronyms. 

Volume I of the Foreign Relations series for 1951 is unique in several re- 
spects. It is devoted largely to high-level policy formulation within the exec- 
utive branch, especially the Department of State, but also among Western 
allies. Another unusual feature is the attention paid to the role of the De- 
partment of State in administering operational programs abroad. This 
problem surfaced in relation to the foreign aid, technical assistance, and in- 
ternational information programs. The alternatives considered were incor- 
porating the function into the Department, ascribing it to a separate agency 
attached to the Department, or turning it over to an “independent” agency. 

This volume consists of 17 sections. The first six (pp. 1-901) present ma- 
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» terials on national security policy at the time that the Cold War was re- 
garded as reaching a critical stage. The introductory segment on general 
security policy deals with such matters as the Soviet threat to the West, 
relations with allies, mobilizing the national economy, stockpiling resources, 
and politico-military commitments, strategy, and doctrine. Three others 
focus on negotiations with Britain and Canada on the threat of general war 
and arrangements for U.S. base rights, plans to strengthen the UN Collec- 
tive Measures Committee to engender joint dction in meeting aggression, and 
the establishment of international constraints on atomic energy production 
and agreement with Belgium and Britain regarding export controls on the 
` shipment of atomic energy products to Communist bloc countries. 

-Other security-related items include reorientation of the foreign assis- 
tance program and arms regulation. The Mutual Security Agency (MSA) 
superseded the Economic Cooperation Administration (ECA), while the De- 
._partment of State remained responsible for technical assistance (Point 4) 
and the Defense Department continued to handle military aid. The Depart- 
ment of State negotiated with Britain and France to forestall Soviet initia- 
tives respecting arms regulation. Among the main issues were inspection 
and verification, formulas for regulation (fixed ceilings or percentages of 
population and gross national product), and factors of timing and pro- 

cedure. Joint efforts produced a General Assembly resolution that amal- 
` gamated the UN Conventional Armaments and Atomic Energy Commis- 
sions in a new Disarmament Commission and called for an international con- 
ference to draft a treaty for the regulation of armed forces and armaments. 
_ Seven sections of volume I (pp. 966-1665) concern U.S. international 

economic relations. The form and substance of foreign economic policy was 
undergoing major mutation, accelerated by developments in the American 
defense program. Immediate post-World War II policy had been directed 
toward modernizing traditional bilateral treaties of friendship, commerce, 
and navigation (called the FCN treaty program) and promoting interna- 
tional economic cooperation through trade agreements, including GATT. 
The concepts of emergency aid (the Marshall Plan, administered by the 
ECA) and technical assistance (Point 4) were added late in the 1940's, and 
during the Cold War the Defense Production Act (1950) stressed economic 
defense. Action in 1951 reflected these developments. 

The United States continued negotiations to replace and sippiements its 
basic FCN treaties by consummating 12 new treaties, together with two 
supplementary protocols on double taxation. The long section of the volume 
devoted to GATT (pp. 1245-572) recounts the devisement of the Torquay 
Protocol to the general trade treaty, exchanges with individual countries. 
bearing upon bilateral and multilateral trade arrangements, problems 
with European tariff disparities, and related subjects. The section dealing 
with American foreign financial policy presents documentation of the inter- 
departmental National Advisory Council on international monetary and 
financial problems and the functions of the Export-Import Bank. 

This volume also provides materials on the impact of defense efforts upon 
international economic relations, involving some restructuring of responsi- 
bilities within the Department of State, international security export policy, 
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plans to ensure adequate petroleum supplies for an allied war effort, and the 
expansion of technical assistance under the Point 4 program. 

The remaining four sections of this volume (pp. 902-65, 1666-736) 
pertain to the U.S. information program, American policy regarding land 
reform abroad, the territorial sea, and the polar regions. The first of these 
centers primarily on the question of responsibility for administering U.S. 
international information and propaganda activities involving ‘political and 
psychological warfare during the Korean War, the information and educa- 
tional exchange role of the Department of State, and the information func- 
tions of the ECA (later the MSA). Action on land reform in foreign areas 
produced a directive to 70 American field missions and a General Assembly 
resolution referring the matter to a 40-nation international conference on 
land tenure. 

The segment on the territorial sea refers largely to aligning U.S.-UK 
policy on a wide range of jurisdictional issues, as important background for 
the later Law of the Sea Conference. Documentation on the Antarctic 
discloses efforts to negotiate a modus vivendi, freezing the existing status of 
territorial claims for a specified period, as an alternative to the earlier 
American proposal to internationalize the area. In the Arctic the United 
States was more concerned with thé possibility of transpolar warfare and 
buttressing Western defense. The sector principle reappeared in both Arctic 
and Antarctic jurisdictional considerations. 

Many matters treated in this volume involve substantive and procedural 
principles of international law. Those of greatest relevance, perhaps, in- 
clude materials relating to military base rights in foreign territory, collec- 
tive security obligations and machinery, the regulation of armaments, gen- 
eral bilateral treaties of friendship and commerce, the law of the sea, and 
territorial jurisdiction in the polar regions. . 

Volume II consists of several distinct sets of documentation. The first 
seven sections (pp. 1-869) are devoted to U.S. policy and relations with the 
United Nations, its major organs and their subsidiaries, and several of the 
specialized agencies. The main subjects dealt with include general, policy 
and developments, organizational matters, the China representation prob- 
lem, admission of new members, Soviet peace proposals, trusteeship issues, 
and human rights questions. 

The introductory portion provides documents on aligning American 
positions with those of other governments in advance of the annual Gen- 
eral Assembly session, on U.S. representation in various UN agencies, and 
on problems arising under the U.S.-UN headquarters agreement, such as 
procedure for accrediting correspondents, granting of visas to certain cate- 
gories of foreign persons associated with UN business, furnishing passports 
to Americans traveling abroad as UN employees or agents, according 
privileges and immunities to nonmember representatives, and picketing of 
foreign delegation offices. The organizational issues involve filling a Se- 
curity Council seat, the process of placing an item on the General Assembly 
agenda, and the matter of reducing the U.S. financial contribution to a maxi- 
mum of 33% percent (fixed by Congress) for the regular UN budget. 

Two sections concern admission to membership of a backlog of appli- 
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cant states and China’s representation status. The United States succeeded 
in keeping Nationalist China in the United Nations and getting the General 
Assembly to postpone consideration of the seating of the People’s Republic. 
Fourteen states were being considered for admission as new members, nine 
of which were vetoed by the Soviet Government (Austria, Ceylon, Finland, 
Ireland, Italy, Jordan, the Republic of Korea, Nepal, and Portugal), and five 
of which, supported for admission by the USSR, failed to receive the neces- 
sary majority vote in the Security Council (Albania, Bulgaria, Hungary, 
Mongolia, and Romania). A general package resolution to admit all these 
applicants simultaneously was tabled. 

Other sections focus on U.S. policy regarding non-self-governing terri- 
tories, including the competence of the United Nations to deal with the po- 
litical and military aspects of administering dependent territories; the 
peace proposals introduced into the General Assembly by the Soviet Union 
_ and its threat to leave the United Nations because it regarded the Organi- 

zation as an instrument of war and as responsible for unleashing a “new 
world order”; and questions of human rights. The latter section embraces 
deliberations on two draft conventions—on human rights and freedom of 
information—and various policy questions, such as the status of refugees 
and stateless persons, the treatment of peoples of Indian origin in South 
Africa, and the basic right of self-determination. The move in the United 
Nations to stipulate the right of “all peoples” to self-determination but to 
regard it primarily as a right to self-governance by the dependent peoples 
of the pre-World War II colonial powers, without stressing the postinde- 
pendence and continuing right of peoples to the form of government they 
prefer—which was to become the disingenuous interpretation of self-deter- 
mination by Communist and many Third World countries— was already 
evident in these 1951 UN deliberations. 

The second, relatively short part of this volume (pp. 870-924), on rela- 
tions with Canada, emphasizes two issues: politico-military affairs and the 
St. Lawrence Seaway project. Documentation on the first of these pertains 
largely to the alignment of U.S.-Canadian foreign policy, U.S. base rights in 
Canadian territory, the continental radar defense system, and the opera- 
tions of the Permanent Joint Defense Board. The remaining section con- 

‘tinues the recounting of developments in implementing the 1941 executive 
agreement on a joint St. Lawrence waterway and power project. Among the 
questions raised are congressional approval and the need for supplementary 
agreements between relevant U.S. states and Canadian provinces to imple- 
ment the international compact. 

The 750 pages of part three (pp. 925-1673) provide documents on U.S. 
multilateral and bilateral relations with Latin American countries. The 
multilateral sections present materials on economic and political matters dis- 
cussed in foreign ministers’ meetings (the OAS Organ of Consultation), 
on collective action for the peaceful settlement of disputes, especially in the 
Caribbean area, on U.S. economic and technical assistance programs, and on 
hemispheric defense, including military cooperation, U.S. military as- 
sistance, and the functioning of the Inter-American Defense Board. 

The remainder of this volume consists of 19 sections, each of which con- 
tains documentation on U.S. relations with a specific Latin American country, | 
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alphabetically arranged. Although there is no separate section on El Salva- > 
dor, guidance to'documents concerning it is furnished in the index. Most of 
the materials encompassed by these sections concern political, economic, 
and military affairs. By way of illustration, the topics treated include U.S. 
policy toward the specific country and its policy toward the United States, 
bilateral relations of the country with other states in the Western Hemi- 
sphere, Communist activity and internal political difficulties in the country, 
its trade relations with the United States, Export-Import Bank loans, and 
such individualized subjects as the Panama Canal and the Jot Mexican- 
American Defense Commission. 

Issues in inter-American relations most directly involving precepts of 
international law include established principles governing the peaceful 
settlement of disputes, hemispheric defense, organizational institutionaliza- 
tion, and nonintervention, as well as U.S. treaty relations on various matters 
with individual Latin American countries, their role in the Korean War 
(especially the question of neutrality), territorial waters and commercial fish- 
ing rights, the Antarctic claims of Argentina and Chile, and recognition 
policy. 

Overall, the high standards of selectivity, coverage, organization, cross- 
referencing, editing, and indexing— hallmarks of this series—are main- 
tained in these volumes. In response to the allegation that the Foreign Rela- 
tions compilations may not relate the full documentary account of develop- 
ments on given subjects, it should be said that these volumes do provide 
the essential truth concerning policies and events in a reliable and con- 
venient form, for which their users may be grateful. 


ELMER PLISCHKE 
_ University of Maryland, Emeritus 
Gettysburg College, Adjunct Professor 


BRIEFER NOTICES 


Manual on Space Law. Volumes I and II. Compiled and edited by Nandasiri 
Jasentuliyana and Roy S. K. Lee. (Dobbs Ferry: Oceana Publications, Inc.; 
Alphen aan den Rijn: Sijthoff & Noordhoff, 1979. Vol. I: pp. xv, 479; 
Vol. II: pp. xii, 550.) Constraints of space prevent this review from doing 
full justice to the vast scope and complexity of the contents of this compre- 
hensive and uniquely valuable Manual. In his concise but admirably in- 
_ formative foreword (vol. I, pp. xi-xii), Judge Manfred Lachs of the ICJ 

highlights the manifold importance of outer space for the human race. 
Volume I contains 16 essays by various authors on “Principles of Space 
Law” (chs. I-X) and “Space Agencies and Institutions” (chs. XI-XVI); 
volume II presents the texts of numerous international instruments and in- 
formation on their status, preparatory work, and relevant bibliographies. 


Of greatest general interest are the essays on the basic 1967 Outer Space 
Treaty (ch. I, by P. Dembling), the Agreement on the Rescue of Astronauts, 
etc. (ch. II, by R. Lee), the Convention on International Liability for Damage 
Caused by Space Objects (ch. III, by B. Cheng), and the Draft Treaty 
Relating to the Moon (ch. VII, by N. Matte). The emphasis is on close textual 
analysis and problems of interpretation, with liberal use of preparatory work 
and detailed discussion of the positions of the states participating in the 
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negotiations, but there are also critical comments. Since the treaties 
examined are the products of often difficult negotiations and necessary 
compromises, which result in many ambiguities, the remark in chapter I on 
the 1967 Treaty that the latter “leaves much to interpretation by the parties” 
(p. 35) is also applicable to the other treaties. In chapter IJ, actual incidents 
. related to the content of the Agreement are briefly discussed. In his 
generally admirable chapter ILI, Professor Cheng places rather excessive 
reliance on the old maxim pacta tertis nec prosunt nec nocent, seemingly 
denying that a third state can have any rights under a treaty, despite the 
recent trend toward a more flexible doctrine reflected in Article 36 of the 
Vienna Convention on the Law of Treaties. Chapter IV, by A. Cocca, deals 
with the Convention on Registration of Objects Launched into Outer Space. 


Chapters V, VI, and VIII are on various aspects of regulation of space 
telecommunication, while chapters XI, XII, XV, and XVI are on its or- 
ganizational forms. Chapter IX, by I. Vlasic, deals with the problem of 
remote sensing of the earth from space, while chapter X, by S. Hosenball, 
is devoted to bilateral agreements relating to outer space, including those 
for tracking facilities. 


The four essays dealing with regional organizations (ch. XII by Y. Kolos- 
- sov on Intersputnik, ch. XIII by V. Vereshchetin on Intercosmos, ch. XIV 
by H. Kaltenecker on the European Space Agency [ESA], and ch. XVI 
by S. Gorove on the projected Arab Corporation for Space Communications 
[ARABSAT)) are all.informative, but noteworthy for being almost purely 
descriptive and analytical with little or no critical comment. 


Volume II of the Manual would be more conveniently organized if the 
text of each instrument were followed immediately by information on its 
status (ratifications, etc.), lists of preparatory work, and bibliographies; in- 
stead, all this material is relegated to the last 161 pages. 


`The publishers promise that volume IH of the Manual “will contain 
official documents reproduced in full and texts of Travaux Préparatoires 
` relating to space law.” 


O. J. Lissirzyn 
Board of Editors 


The Extension of Corporate Personality in International Law. By David 
Adedayo Ijalaye. (Dobbs Ferry: Oceana Publications, Inc.; Leiden: A. W. 
Sijthoff, 1978. Pp. xi, 354. $25.) The thesis of Dean Ijalaye’s book is that 
private corporations should be formally recognized under international law 
as actors in the international scene. In developing his position, Ijalaye moves 
© the discussion from the relatively clear world of public international law, 
which governs the relations among nations, through the hazier regime of 
international organizations and their relationships to sovereign states, to an 
examination of the relations between states and private corporations, par- 
ticularly where private corporations undertake functions similar to the 
responsibilities of sovereign states. 


The approach adopted by the author is clearly functional and the point is 
well made that, in terms of functions, the distinctions between states and 
private corporations are increasingly difficult to draw. This is due primarily 
to two phenomena: first, states are engaging more frequently imcommercial 
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activities; and, second, multinational enterprises are (not altogether volun- ' 
tarily) evolving activities beyond maximization of return to investors. 


The book could well benefit from editing and reorganization. More im- 
portantly, however, it could benefit from a more rigorous examination 
of the purpose to be achieved by extending corporate personality in inter- 
national law. Are there international disputes involving corporations that 
would otherwise be resolved but for the fact that traditional international 
law does not regard a corporation as a proper subject? As with much cf the 
academic writing in the field of international law, Ijalaye’s book suffers from 
an inability to move from analysis to conclusion. 


VICTOR A. VILAPLANA 
Of the California Bar 


Die Ostuertrage. Die Verträge von Moskau, Warschau, Prag, das Berlin-Ab- 
kommen und die Verträge mit der DDR. By Benno Zündorf. (Munich: Verlag 
C. H. Beck, 1979. Pp. 375. DM 38.) As the title suggests, Zündorf 
describes and analyzes the treaties that form the basis of the Ostpolitik of - 
the German Federal Republic. The discussion includes the Moscow, War- 
saw, and Prague Treaties as well as the four-power agreement on Berlin 
and the supplementary agreement between the two German states. The ~ 
author not only presents a commentary but reconstructs the initial positions 
of the treaty partners and the progressive reduction of their political dis- 
agreements, and perceptively portrays the problems confronting them. 
From both the juristic and political points of view, Ziindorf assesses the suc- 
cesses and failures of Bonn’s foreign policy in one of its most important op- 
erations. The most intricate part of the Ostpolitik, as one might suspect, is 
the relationship between the Federal Republic of Germany and the German 
Democratic Republic, and not surprisingly two-thirds of the book is devoted 
to it. 


This is an eminently useful book for those who wish to inform themselves 
within some three hundred pages about the texts, implications, and prob- ` 
lems of the agreements. The treatment, which is unique in combining 
all the treaties and relating them to each other, is scholarly and balanced. 
The documentation is impeccable and exhaustive. 


; PETER J. FLIESS 
University of Massachusetts, Amherst -. 
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OFFICIAL DOCUMENTS 
SETTLEMENT OF THE IRAN HosTaGE CRISIS 


DECLARATION OF THE GOVERNMENT OF THE DEMOCRATIC 
AND POPULAR REPUBLIC OF ALGERIA* 


The Government of the Democratic and Popular Republic of Algeria, 
having been requested by the Governments of the Islamic Republic of Iran 
and the United States of America to serve as an intermediary in seeking. 
a mutually acceptable resolution of the crisis in their relations arising out 
of the detention of the 52 United States nationals in Iran, has consulted ex- 
tensively with the two governments as to the commitments which each is 
willing to make in order to resolve the crisis within the framework of the 
four points stated in the resolution of November 2, 1980, of the Islamic 
Consultative Assembly of Iran. On the basis of formal adherences received 
from Iran and the United States, the Government of Algeria now declares 
that the following interdependent commitments have been made by the 
two governments: 


GENERAL PRINCIPLES 


The undertakings reflected in this Declaration are based on the following 
general principles: 


A. Within the framework of and pursuant to the provisions of the two 
Declarations of the Government of the Democratic and Popular Republic 
of Algeria, the United States will restore the financial position of Iran, in 
so far as possible, to that which existed prior to November 14, 1979. In this 
context, the United States commits itself to ensure the mobility and free 
transfer of all Iranian assets within its jurisdiction, as set forth in Para- 
graphs 4-9. : 


B. It is the purpose of both parties, within the framework of and pursuant 
to the provisions of the two Declarations of the Government of the Demo- 
cratic and Popular Republic of Algeria, to terminate all litigation as between 
the Government of each party and the nationals of the other, and to bring 
about the settlement and termination of all such claims through binding 
arbitration. Through the procedures provided in the Declaration, relating 
to the Claims Settlement Agreement, the United States agrees to terminate 
all legal proceedings in United States courts involving claims of United 
States persons and institutions against Iran and its state enterprises, to 
nullify all attachments and judgments obtained therein, to prohibit all fur- 
ther litigation based on such claims, and to bring about the termination 
of such claims through binding arbitration. 


Point I; Non-Intervention in Iranian Affairs 


1. The United States pledges that it is and from row on will be the policy 
of the United States not to intervene, directly or indirectly, politically or 
militarily, in Iran’s internal affairs. 


* The four documents at pp. 418-30, reprinted here from the mimeographed originals, are 
published in Der’r Stare BuLL., No. 2047, Feb. 1981, at p. 1 et seq. 
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Points II and III: Return of Iranian Assets and Settlement of U.S. Claims 


2. Iran and the United States (hereinafter “the parties”) will immediately: 
select a mutually agreeable central bank (hereinafter “the Central Bank”) 
to act, under the instructions of the Government of Algeria and the Central 
Bank of Algeria (hereinafter “the Algerian Central Bank”) as depositary | 
of the escrow and security funds hereinafter prescribed and will promptly 
enter into depositary arrangements with the Central Bank in accordance 
with.the terms of this declaration. -All funds placed in escrow with the 
Central Bank pursuant to this declaration shall be held in an account in the 
name of the Algerian Central Bank. Certain procedures for implementing 
the obligations set forth in this Declaration and in the Declaration of the 
Democratic and Popular Republic of Algeria concerning the settlement of 
claims by the Government of the United States and the Government of the 
Islamic Republic of Iran (hereinafter “the Claims Settlement Agreement’) 
are separately set forth in certain Undertakings of the Government of the 
United States of America and the Government of the Islamic Republic of 
Iran with respect to the Declaration of the Democratic and Popular Republic 
of Algeria. 


3. The depositary arrangements shall provide that, in the event that the 
- Government of Algeria certifies to the Algerian Central Bank that the 52 
U.S. nationals have safely departed from Iran, the Algerian Central Bank 
will thereupon instruct the Central Bank to transfer immediately all monies 
or other assets in escrow with the Central Bank pursuant to this declaration, 
provided that at any time prior to the making of such certification by 
the Government of Algeria, each of the two parties, Iran and the United 
States, shall have the right on seventy-two hours notice to terminate its 
commitments under this declaration. 


If such notice is given by the United States and the foregoing certification 
is made by the Government of Algeria within the seventy-two hour period 
of notice, the Algerian Central Bank will thereupon instruct the Central 
Bank to transfer such monies and assets. If the seventy-two hour period of 
notice by the United States expires without such a certification having been 
made, or if the notice of termination is delivered by Iran, the Algerian 
Central Bank will thereupon instruct the Central Bank to return all such 
monies and assets to the United States, and thereafter the commitments 
reflected in this declaration shall be of no further force and effect. 


ASSETS IN THE FEDERAL RESERVE BANK 


4. Commencing upon completion of the requisite escrow arrangements 
. with the Central Bank, the United States will bring about the transfer to the 
Central Bank of all gold bullion which is owned by Iran and which is in the 
custody of the Federal Reserve Bank of New York, together with all other 
Iranian assets (or the cash equivalent thereof) in the custody of the Federal 
Reserve Bank of New York, to be held by the Central Bank in escrow until 
such time as their transfer or return is required by Paragraph 3 above. 


ASSETS IN FOREIGN BRANCHES OF U.S. BANKS 


5. Commencing upon the completion of the requisite escrow arrange- 
ments with the Central Bank, the United States will bring about the transfer 
to the Central Bank, to the account of the Algerian Central Bank, of all 
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Iranian deposits and securities which on or after November 14, 1979, stood 

upon the books of overseas banking offices of U.S. banks, together with 
‘interest thereon through December 31, 1980, to be held by the Central Bank, 

to the account of the Algerian Central Bank, in escrow until such time as 

their transfer or return is required in accordance with Paragraph 3 of this 
” Declaration. 


ASSETS IN U.S. Brancues oF U.S. BANKS 


6. Commencing with the adherence by Iran and the United States to this 
declaration and the claims settlement agreement attached hereto, and fol- 
lowing the conclusion of arrangements with the Central Bank for the 
establishment of the interest-bearing security account specified in that 
agreement and Paragraph 7 below, which arrangements will be concluded 
within 30 days from the date of this Declaration, the United States will act 
to bring about the transfer to the Central Bank, within six months from such 
date, of all Iranian deposits and securities in U.S. banking institutions in 
the United States, together with interest thereon, to be held by the Central 
Bank in escrow until such time as their transfer or return is required by 
Paragraph 3. 


7. As funds are received by the Central Bank pursuant to Paragraph 6 
above, the Algerian Central Bank shall direct the Central Bank to (1) trans- 
fer one-half of each such receipt to Iran and (2) place the other half in a 
special interest-bearing security account in the Central Bank, until the 
balance in the security account has reached the level of $1 billion. After the 
$1 billion balance has been achieved, the Algerian Central Bank shall direct 
all funds received pursuant to Paragraph 6 to be transferred to Iran. All 
funds in the security account are to be used for the sole purpose of securing 
the payment of, and paying, claims against Iran in accordance with the 
claims settlement agreement. Whenever the Central Bank shall thereafter 
notify Iran that the balance in the security account has fallen below $500 
million, Iran shall promptly make new deposits sufficient to maintain a 
minimum balance of $500 million in the account. The account shall be so 
maintained until the President of the Arbitral Tribunal established pursuant 
to the claims settlement agreement has certified to the Central Bank of 
Algeria that all arbitral awards against Iran have been satisfied in accordance 
with the claims settlement agreement, at which point any amount remaining 
in the security account shall be transferred to Iran. 


OTHER ASSETS IN THE U.S. AND ABROAD 


8. Commencing with the adherence of Iran and the United States to this 
declaration and the attached claims settlement agreement and the con- 
clusion of arrangements for the establishment of the security account, which 
arrangements will be concluded within 30 days from the date of this Declara- 
tion, the United States will act to bring about the transfer to the Central 
Bank of all Iranian financial assets (meaning funds or securities) which are 
located in the United States and abroad, apart from those assets referred 
to in Paragraph 5 and 6 above, to be held by the Central Bank in escrow until 
their transfer or return is required by Paragraph 3 above. _ 


9. Commencing with the adherence by Iran and the United States to this 
declaration and the attached claims settlement agreement and the making 
by the Government of Algeria of the certification described in Paragraph 
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3 above, the United States will arrange, subject to the provisions of U.S. law 
applicable prior to November 14, 1979, for the transfer to Iran ofall Iranian 
properties which are located in the United States and abroad and which 
are not within the scope of the preceding paragraphs. 


NULLIFICATION OF SANCTIONS AND CLAIMS 


10. Upon the making by the Government of Algeria of the certification 
described in Paragraph 3 above, the United States will revoke all trade 
sanctions which were directed against Iran in the period November 4, 
1979, to date. 


11. Upon the making by the Government of Algeria of the certification 
described in Paragraph 3 above, the United States will promptly with- 
draw all claims now pending against Iran before the International Court 
of Justice and will thereafter bar and preclude the prosecution against 
Iran of any pending or future claim of the United States or a United States 
national arising out of events occurring before the date of this declaration 
related to (A) the seizure of the 52 United States nationals on November 4, 
1979, (B) their subsequent detention, (C) injury to United States property 
or property of the United States nationals within the United States Embassy 
compound in Tehran after November 3, 1979, and (D) injury to the United 
States nationals or their property as a result of popular movements in the 
course of the Islamic Revolution in Iran which were not an act of the 
Government of Iran. The United States will also bar and preclude the 
prosecution against Iran in the courts of the United States of any pending 
or future claim asserted by persons other than the United States nationals 
arising out of the events specified in the preceding sentence. 


Point IV: Return of the Assets of the Family of the Former Shah 


12. Upon the making by the Government of Algeria of the certification 
described in Paragraph 3 above, the United States will freeze, and prohibit 
any transfer of, property and assets iń the United States within the con- 
trol of the estate of the former Shah or of any close relative of the former 
Shah served as a defendant in U.S. litigation brought by Iran to recover 
such property and assets as belonging to Iran. As to any such defendant, 
including the estate of the former Shah, the freeze order will remain in 
effect until such litigation is finally terminated. Violation of the freeze order 
shall be subject to the civil and criminal penalties prescribed by U.S. law. 


13. Upon the making by the Government of Algeria of the certification 
described in Paragraph 3 above, the United States will order all persons 
within U.S. jurisdiction to report to the U.S. Treasury within 30 days, for 
transmission to Iran, all information known to them, as of November 3, 
1979, and as of the date of the order, with respect to the property and 
assets referred to in Paragraph 12. Violation of the requirement will be 
subject to the civil and criminal penalties prescribed by U.S. law. 


14. Upon the making by the Government of Algeria of the certification 
described in Paragraph 3 above, the United States will make known, to all - 
appropriate U.S. courts, that in any litigation of the kind described in Para- 
graph 12 above the-claims of Iran should not be considered legally barred 
either by sovereign immunity principles or by the act of state doctrine and 
that Iranian decrees and judgments relating to such assets should be en- 
forced by such courts in accordance with United States law. 
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15. As to any judgment of a U.S. court which calls for the transfer of any 
property or assets to Iran, the United States hereby guarantees the enforce- 
ment of the final judgment to the extent that the property or assets exist 
within the United States. 


16. If any dispute arises between the parties as to. whether the United 
States has fulfilled any obligation imposed upon it by Paragraphs 12~15, 
inclusive, Iran may submit the dispute to binding arbitration by the tribunal 
established by, and in accordance with the provisions of, the claims settle- 
ment agreement. If the tribunal determines that Iran has suffered a loss 
as a result of a failure by the United States to fulfill such obligation; it shall 
_make an appropriate award in favor of Iran which may be enforced by 
Iran in the courts of any nation in accordance with its laws. 


SETTLEMENT OF DISPUTES 


17. If any other dispute arises between the parties as to the interpretation 
or performance of any provision of this declaration, either party may sub- ' 
mit the dispute to binding arbitration by the tribunal established by, and in 
accordance with the provisions of, the claims settlement agreement. Any 
decision of the tribunal with respect to such dispute, including any award 
of damages to compensate for a loss resulting from a breach of this declara- 
tion or the claims settlement agreement, may be enforced by the prevailing 
party in the courts of any nation in accordance with its laws. 


Initialed on January 19, 1981 


‘by Warren M. Christopher 

Deputy Secretary of State 

of the Government of the United States 
By virtue of the powers vested in him by his Government 
as deposited with the Government of Algeria 


DECLARATION OF THE GOVERNMENT OF THE 
DEMOCRATIC AND POPULAR REPUBLIC OF ALGERIA 
CONCERNING THE SETTLEMENT OF CLAIMS BY THE 
GOVERNMENT OF THE UNITED STATES OF AMERICA 

AND THE GOVERNMENT OF THE ISLAMIC 
REPUBLIC OF IRAN 


The Government of the Democratic and Popular Republic of Algeria, 
on the basis of formal notice of adherence received from the Government 
of the Islamic Republic of Iran and the Government of the United States 
of America, now declares that Iran and the United States have agreed 
as follows: 


Article I 


Iran and the United States will promote the settlement of the claims 
described in Article II by the parties directly concerned. Any such claims 
not settled within six months from the date of entry into force of this agree- 
ment shall be submitted to binding third-party arbitration in accordance 
with the terms of this agreement. The aforementioned six months’ period 
may be extended once by three months at the request of either party. 
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Article H 


1. An International Arbitral Tribunal (the Iran-United States Claims 
Tribunal) is hereby established for the purpose of deciding claims of na- 
tionals of the United States against Iran and claims of nationals of Iran 
against the United States, and any counterclaim which arises out of the same 
contract, transaction or occurrence that constitutes the subject matter of 
that national’s claim, if such claims and counterclaims are outstanding on the 
date of this agreement, whether or not filed with any court, and arise out of 
debts, contracts (including transactions which are the subject of letters of 
credit or bank guarantees), expropriations or other measures affecting 
property rights, excluding claims described in Paragraph 11 of the Declara- 
tion of the Government of Algeria of January 19, 1981, and claims arising 
out of the actions of the United States in response to the conduct described 
in such paragraph, and excluding claims arising under a binding contract 
between the parties specifically providing that any disputes thereunder 
shall be within the sole jurisdiction of the competent Iranian courts in 
response to the Majlis position. 


2. The Tribunal shall also have jurisdiction over official claims of the 
United States and Iran against each other arising out of contractual arrange- 
ments between them for the purchase and sale of goods and services.. 


3. The Tribunal shall have jurisdiction, as specified in Paragraphs 16-17 
of the Declaration of the Government of Algeria of January 19, 1981, over 
any dispute as to the interpretation or performance of any provision of that , 
declaration. 


Article LT 


1. The Tribunal shall consist of nine members or such larger multiple 
of three as Iran and the United States may agree are necessary to conduct 
its business expeditiously. Within ninety days after the entry into force of 
this agreement, each government shall appoint one-third of the members. 
Within thirty days after their appointment, the members so appointed 
shall by mutual agreement select the remaining third of the members and 
appoint one of the remaining third President of the Tribunal. Claims may 
be decided by the full Tribunal or by a panel of three members of the Tri- 
bunal as the President shall determine. Each such panel shall be composed 
by the President and shall consist of one member appointed by each of the 
three methods set forth above. i 


2. Members of the Tribunal shall be appointed and the Tribunal shall 
conduct its business in accordance with the arbitration rules of the United 
Nations Commission on International Trade Law (UNCITRAL) except to 
the extent modified by the parties or by the Tribunal to ensure that this 
agreement can be carried out. The UNCITRAL rules for appointing mem- 
bers of three-member Tribunals shall apply mutatis mutandis to the appoint- 
ment of the Tribunal. 


3. Claims of nationals of the United States and Iran that are within the 
scope of this agreement shall be presented to the Tribunal either by claim- 
ants themselves, or, in the case of claims of less than $250,000, by the 
Government of such national. 


4. No claim may be filed with the Tribunal more than one year after the 
entry into force of this agreement or six months after the date the President 
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is appointed, whichever is later. These deadlines do not apply to the pro- 
cedures contemplated by Paragraphs 16 and 17 of the Declaration of the 
Government of Algeria of January 19, 1981. 


Article IV 
1. All decisions and awards of the Tribunal shall be final and binding. 


2. The President of the Tribunal shall certify, as prescribed in Paragraph 7 
of the Declaration of the Government of Algeria of January 19, 1981, when 
all arbitral awards under this agreement have been satisfied. 


3. Any award which the Tribunal may render against either government 
shall be enforceable against such government in the courts of any nation 
in accordance with its laws. 


Article V 


The Tribunal shall decide all cases on the basis of respect for law, applying 
such choice of law rules and principles of commercial and international law 
as the Tribunal determines to be applicable, taking into account relevant 
usages of the trade, contract provisions and changed circumstances. 


Article VI 


1. The seat of the Tribunal shall be The Hague, the Netherlands, or any 
other place agreed by Iran and the United States. 


2. Each government shall designate an agent at the seat of the Tribunal 
to represent it to the Tribunal and to receive notices or other communica- 
tions directed to it or to its nationals, agencies, instrumentalities, or entities 
in connection with proceedings before the Tribunal. 


3. The expenses of the Tribunal shall be borne equally by the two govern- 
ments. i 


4. Any question concerning the interpretation or application of this agree- 
ment shall be decided by the Tribunal upon the request of either Iran or the 
United States. ; i 


Article VII 
For the purposes of this agreement: 


1. A “national” of Iran or of the United States, as the case may be, means 
(a) a natural person who is a citizen of Iran or the United States; and (b) a 
corporation or other legal entity which is organized under the laws of Iran 
or the United States or any of its states or territories, the District of Columbia 
or the Commonwealth of Puerto Rico, if, collectively, natural persons who 
are citizens of such country hold, directly or indirectly, an interest in such 
corporation or entity equivalent to fifty per cent or more of its capital stock. 


2. “Claims of nationals” of Iran or the United States, as the case may be, 
means claims owned continuously, from the date on which the claim arose 
to the date on which this agreement enters into force, by nationals of that 
state, including claims that are owned indirectly by such nationals through 
ownership of capital stock or other proprietary interests in juridical persons, 
provided that the ownership interests of such nationals, collectively, were 
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sufficient at the time the claim arose to control the corporation or other entity, 
and provided, further, that the corporation or other entity is not itself 
entitled to bring a claim under the terms of this agreement. Claims referred 
to the Arbitral ‘Tribunal shall, as of the date of filing of such claims with the 
Tribunal, be considered excluded from the jurisdiction of the courts of Iran, 
or of the United States, or of any other court. 


3. “Iran” means the Government of Iran, any political subdivision of Iran, 
and any agency, instrumentality, or entity controlled by the Government 
of Iran or any political subdivision thereof. 


4, The “United States” means the Government of the United States, any 
political subdivision of the United States, any agency, instrumentality or 
entity controlled by the Government of the United States or any pclitical 
subdivision thereof. 


Article VIII 


This agreement shall enter into force when the Government of Algeria 
has received from both Iran and the United States a notification of ad- 
herence to the agreement. 


Initialed on January 19, 1981 


by Warren M. Christopher 

Deputy Secretary of State 

of the Government of the United States 
By virtue of the powers vested in him by his Government ` 
‘as deposited with the Government of Algeria 


UNDERTAKINGS OF THE GOVERNMENT OF THE UNITED 
STATES OF AMERICA AND THE GOVERNMENT OF THE 
ISLAMIC REPUBLIC OF IRAN WITH RESPECT TO 
THE DECLARATION OF THE GOVERNMENT OF THE 
DEMOCRATIC AND POPULAR 
REPUBLIC OF ALGERIA 


1. At such time as the Algerian Central Bank notifies the Govern- 
ments of Algeria, Iran, and the United States that it-has been notified by 
the Central Bank that the Central Bank has received for deposit in dollar, 
gold bullion, and securities accounts in the name of the Algerian Central 
Bank, as escrow agent, cash and other funds, 1,632,917.779 ounces of 
gold (valued by the parties for this purpose at $0.9397 billion), and securities 
(at face value) in the aggregate amount of $7.955 billion, Iran shall immedi- 
ately bring about the safe departure of the 52 U.S. nationals detained in 
Iran. Upon the making by-the Government of Algeria of the certification 
described in Paragraph 3 of the Declaration, the Algerian Central Bank 
will issue the instructions required by the following paragraph. 


2. Iran having affirmed its intention to pay all its debts and those of its 
controlled institutions, the Algerian Central Bank acting pursuant to Para- 
graph 1 above will issue the following instructions to the Central Bank: 


(A) To transfer $3.667 billion to the Federal Reserve Bank of New York 
to pay the unpaid principal of and interest through December 31, 1980 on 
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(1) all loans and credits made by a syndicate of banking institutions, of 
which a U.S. banking institution is a member, to the Government of Iran, its 
agencies, instrumentalities or controlled entities, and (2) all loans and credits 
made by such a syndicate which are guaranteed by the Government of 
Iran or any of its agencies, instrumentalities or controlled entities. 


(B) To retain $1.418 billion in the escrow account for the purpose of pay- 
ing the unpaid principal of the interest owing, if any, on the loans and 
credits referred to in Paragraph (A) after application of the $3.667 billion 
and on all other indebtedness held by United States banking institutions of, 
or guaranteed by, the Government of Iran, its agencies, instrumentalities 
or controlled entities not previously paid and for the purpose of paying dis- 
puted amounts of deposits, assets, and interests, if any, owing on Iranian 
deposits in U.S. banking institutions. Bank Markazi and the appropriate 
United States banking institutions shall promptly meet in an effort to agree 
upon the amounts owing. 


In the event of such agreement, the Bank Markazi and the appropriate 
banking institution shall certify the amount owing to the Central Bank of 
Algeria which shall instruct the Bank of England to credit such amount to 
the account, as appropriate, of the Bank Markazi or of the Federal Reserve 
Bank of New York in order to permit payment to the appropriate banking 
institution. In the event that within 30 days any U.S. banking institution 
and the Bank Markazi are unable to agree upon the amounts owed, either 
party may refer such dispute to binding arbitration by such international 
arbitration panel as the parties may agree, or failing such agreement within 
30 additional days after such reference, by the Iran-United States Claims 
Tribunal. The presiding officer of such panel or tribunal shall certify to the 
Central Bank of Algeria the amount, if any, determined by it to be owed, 
whereupon the Central Bank of Algeria shall instruct the Bank of England 
to credit such amount to the account of the Bank Markazi or of the Federal 
Reserve Bank of New York in order to permit payment to the appropriate 
banking institution. After all disputes are resolved either by agreement or by 
arbitration award and appropriate payment has been made, the balance of 
the funds referred to in this Paragraph (B) shall be paid to Bank Markazi. 


(C) To transfer immediately to, or upon the order of, the Bank Markazi 
all assets in the escrow account in excess of the amounts referred to in 
Paragraphs (A) and (B). 


Initialed on January 19, 1981 


By Warren M. Christopher 

Deputy Secretary of State 

of the Government of the United States 
By virtue of the powers vested in him by his Government 
as deposited with the Government of Algeria 


ESCROW AGREEMENT 


This Escrow Agreement is among the Government of the United States 
of America, the Federal Reserve Bank of New York (the “FED”) acting as fis- 
cal agent of the United States, Bank Markazi Iran, as an interested party, 
and the Banque Centrale d’Algerie acting as Escrow Agent. 


A 
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This Agreement is made to implement the relevant provisions of the 
Declaration of the Government of Algeria of January 19, 1981 (the “Decla- 
ration”). These provisions concern the establishment of escrow arrange- 
ments for Iranian property tied to the release of United States nationals 
being held in Iran. 


1. In accordance with the obligations set forth in pararaph 4 of the Decla- 
ration, and commencing upon the entry into force of this Agreemeni, the 
Government of the United States will cause the FED to: 


(A) Sell, at a price which is the average for the middle of the market, bid 
and ask prices for the three business days prior to the sale, all U.S. Govern- 
ment securities in its custody or control as of the date of sale, which are 
owned by the Government of Iran, or its agencies, instrumentalities. or 
controlled entities; and 


(B) Transfer to the Bank of England as depositary for credit to accounts _ 
on its books in the name of the Banque Centrale d’Algerie, as Escrow _ 
Agent under this Agreement, all securities (other than the aforementioned 
U.S. Government securities), funds (including the proceeds from the sale of 
the aforementioned U.S. Government securities), and gold bullion of not 
less than the same fineness and quality as that originally deposited by the 
Government of Iran, or its agencies, instrumentalities or controlled entities, 
which are in the custody or control of the FED and owned by the Govern- 
ment of Iran, or its agencies, instrumentalities or controlled entities as of the 
date of such transfer. 


When the FED transfers the above Iranian property to the Bank of 
England, the FED will promptly send to the Banque Centrale d’Algerie a 
document containing all information necessary to identify that Iranian 
property (type, source, character as principal or interest). 


Specific details relating to securities, funds and gold bullion to be trans- 
ferred by the FED under this paragraph 1 are attached as Appendix A. 


2. Pursuant to the obligations set forth in paragraphs 5, 6 and 8 of the 
Declaration, the Government of the United States will cause Iranian deposits 
and ‘securities in foreign branches and offices of United States banks, 
Iranian deposits and securities in domestic branches and offices of United 
States banks, and other Iranian assets (meaning funds or securities) held by 
persons or institutions subject to the jurisdiction of the United States, to be 
transferred to the FED, as fiscal agent of the United States, and then by 
the FED to the Bank of England for credit to the account on its books opened 
in the name of the Banque Centrale d’Algerie as Escrow Agent under this 
Agreement (the Iranian securities, funds and gold bullion mentioned in 
paragraph 1 above and deposits, securities and funds mentioned in this 
paragraph 2 are referred to collectively as “Iranian property”). 


3. Insofar as Iranian property is received by the Bank of England from the 
FED in accordance with this Agreement, the Iranian property will be held 
by the Bank of England in the name of the Banque Centrale d’Algerie as 
Escrow Agent as follows: 


— The securities will be held in one or more securities custody accounts 
at the Bank of England in the name of the Banque Centrale d’Algerie as 
Escrow Agent under this Agreement. 


428 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


~The deposits and funds will be held in one or more dollar accounts 

` opened at the Bank of England in the name of Banque Centrale d’ Algerie 

“as Escrow Agent under this Agreement. These deposits and funds will bear 
interest at rates prevailing in money markets outside the United States.. 


—The gold bullion will be held in a gold bullion custody account at the 
Bank of England, in the name of the Banque Centrale d’Algerie as Escrow 
Agent under this Agreement. 


—It will be understood that the Banque Centrale d’Algerie shall have no 
liability for any reduction in the value of the securities, bullion, and monies 
held in its name as Escrow Agent at the Bank of England under the pro- 
visions of this Agreement. 


4. (a) As soon as the Algerian Government certifies in writing to the 
Banque Centrale d’ Algerie that all 52 United States nationals identified in the 
list given by the United States Government to the Algerian Government 
in November, 1980, now being held in Iran, have safely departed from Iran, 
the Banque Centrale d’Algerie will immediately give the instructions to the 
Bank of England specifically contemplated by the provisions of the Declara- 
tion and the Undertakings of the Government of the United States of 
America and the Government of the Islamic Republic of Iran with respect 
to the Declaration of the Government of the Democratic and Popular 
Republic of Algeria, which are made part of this Agreement. The contract- 
ing parties resolve to work in good faith to resolve any difficulty that could 
arise in the course of implementing this Agreement. 


(b) In the event that 


(i) either the Government of Iran or the Government of the United 
States notifies the Government of Algeria in writing that it has given 
notice to terminate its commitments under the Declaration referred to 
above, and 

(ii) a period of 72 hours elapses after the receipt by the Government 
of Algeria of such notice, during which period the Banque Centrale 
d’ Algerie has not given the Bank of England the instruction described 
in subparagraph (a) above, 


the Banque Centrale d’Algerie will immediately give the instructions to the 
Bank of England specifically contemplated by the provisions of the Declara- 
tion, and the Undertakings of the Government of the United States of 
America and the Government of the Islamic Republic of Iran with respect 
to the Declaration of the Government of the Democratic and Popular 
Republic of Algeria. 


(c) If the certificate by the Government of Algeria referred to in sub- 
paragraph (a) has been given before the United States Government has 
effectively terminated its commitment under the Declaration, the Iranian 
_ property shall be transferred as provided in subparagraph (a) of this para- 

graph 4. : 


(d) The funds and deposits held by the Bank of England under this 
Agreement will earn interest at rates prevailing in money markets outside 
the United States after their transfer to the account of the Banque Centrale 
d’Algerie, as Escrow Agent, with the Bank of England, and such interest 

- will be included as part of the Iranian property for the purposes of sub- 
paragraphs (a) and (b) of this paragraph 4. 
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5. On the date of the signing of this Agreement by the four parties hereto, 
the Banque Centrale d’Algerie and the FED will enter into a Technical 
Arrangement with the Bank of England to implement the provisions of this 
Agreement. , 


Pursuant to that Technical Arrangement between the FED, the Bank of 
England and the Banque Centrale d’Algerie, the FED shall reimburse the 
Bank of England for losses and expenses as provided in paragraph 10 
thereof. The FED will not charge the Banque Centrale d’Algerie for any 
expenses or disbursements related to the implementation of this Agreement. 


6. This Agreement will become effective as soon as it has been signed by 

‘the four parties to it and the Banque Centrale d’Algerie and the FED have 

entered into the Technical Arrangement with the Bank of England referred 
to in paragraph 5 of this Agreement. 


7. Throughout its duration, this Agreement may be amended, canceled, 
or revoked only with the written concurrence of all four of the signatory 
parties. 


8. Nothing in this Agreement shall be considered as constituting, in whole . 
or in part, a waiver of any immunity to which the Banque Centrale d’ Algerie 
is entitled. 


9. A French language version of this Agreement will be prepared as soon 
as practicable. The English and French versions will be equally authentic 
and of equal value. 


10. This Agreement may be executed in counterparts, each of which 
constitutes an original. 


In Witness whereof, the parties hereto have signed* this Agreement on 
January 20, 1981. 


For the Government of the United States of America 
Warren M. Christopher 


For the Federal Reserve Bank of New York as fiscal agent of the United 
States 
Ernest T. Patrikis 


For the Bank Markazi Iran 


For the Banque Centrale d’ Algerie 
Mohamed Bessekhouad Lakhdar Benouataf 


APPENDIX A 


Securities, Gold Bullion, and Funds to be transferred by the Federal 
Reserve Bank of New York 


International Bank for $35 million (face value) 
Reconstruction and 
Development 
Securities 


* The signatories are, respectively, Deputy Secretary of State of the United States; Deputy 
General Counsel of the Federal Reserve Bank of New York; Director of Studies and Regulation 
of the Central Bank of Algeria; and Director of the Treasury and Exchange of the Central 
Bank of Algeria. l 
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Gold Bullion 1,632,917.746 fine ounces of gold, good de- 
“livery, London bars of a fineness of 995 parts 
per 1,000 or better 


Funds Approximately $1.38 billion 


EXECUTIVE ORDER 12283* 


NoN-PROSECUTION OF CLAIMS OF HOSTAGES AND FOR ACTIONS AT THE 
UNITED STATES EMBASSY AND ELSEWHERE 


By the authority vested in me as President by the Constitution and statutes 
of the United States, including Section 203 of the International Emergency 
Economic Powers Act (50 U.S.C. 1702), Section 301 of Title 3 of the United 
States Code, Section 1732 of Title 22 of the United States Code, and Section 
301 of the National Emergencies Act (50 U.S.C. 1631), in view of the con- 
tinuing unusual and extraordinary threat to the national security, foreign 
policy and economy of the United States upon which I based my declara- 
tions of national emergency in Executive Order 12170, issued November 
14, 1979, and in Executive Order 12211, issued April 17, 1980, in order to 
implement agreements with the Government of Iran, as reflected in Decla- 
rations of the Government of the Democratic and Popular Republic of Al- 
geria dated January 19, 1981, relating to the release of U.S. diplomats 
and nationals being held as hostages and to the resolution of claims of 
United States nationals against Iran, and to begin the process of normaliza- 
tion: of relations between the United States and Iran, it is hereby ordered 
that as of the effective date of this Order: 


1-101. The Secretary of the Treasury shall promulgate regulations: (a) 
prohibiting any person subject to U.S. jurisdiction from prosecuting in any 
court within the United States or elsewhere any claim against the Govern- 
ment of Iran arising out of events occurring before the date of this Order 
relating to (1) the seizure of the hostages on November 4, 1979, (2) their 
subsequent detention, (3) injury to United States property or property of 
United States nationals within the United States Embassy compound in 
Tehran after November 3, 1979, or (4) injury to United States nationals or 
their property as a result of popular movements in the course of the Islamic 
Revolution in Iran which were not an act of the Government of Iran; (b) 
prohibiting any person not a U.S. national from prosecuting any such claim 
in any court within the United States; (c) ordering the termination of.any 
previously instituted judicial proceedings based upon such claims; and (d) 
prohibiting the enforcement of any judicial order issued in the course of 
such proceedings. 


1-102. The Attorney General of the United States is authorized and 
directed, immediately upon the issuance of regulations in accordance with 
Section 1-101, to take all appropriate measures to notify all appropriate 
courts of the existence of this Order and implementing regulations and the 
resulting termination of litigation. 


* Dated Jan. 19, 1981, 46 Fed. Reg. 7927 (1981). 
President Carter issued Executive Orders 12276 through 12285 on Jan. 19, 1981, all re- 
lating to the release of the American hostages in Iran. Two of the orders are reprinted here. 
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1-103. The Secretary of the Treasury is delegated and authorized to , 
exercise all functions vested in the President by. the International Emer- 
gency Economic Powers Act (50 U.S.C. 1701 et seq.) to carry out the purpose 
of this Order. 


1-104. This Order shall be effective immediately. 


EXECUTIVE ORDER 12284* 


RESTRICTIONS ON THE TRANSFER OF PROPERTY 
OF THE FORMER SHAH OF [RAN 


By the authority vested in meas President by the Constitution and statutes 
of the United States, including Section 203 of the International Emergency 
Economic Powers Act (50 U.S.C. 1702), Section 301 of Title 3 of the United 
States Code, Section 1732 of Title 22 of the United States Code, and Section 
301 of the National Emergencies Act (50 U.S.C. 1631), in view of the con- 
tinuing unusual and extraordinary threat to the national security, foreign 
policy and economy of the United States upon which I based my declara- 
tions of national emergency in Executive Order 12170, issued November 14, 
1979, and in Executive Order 12211, issued April 17, 1980, in order to 
implement agreements with the Government of Iran, as reflected in Decla- 
rations of the Government of the Democratic and Popular Republic of 
Algeria dated January 19, 1981, relating to the release of U.S. diplomats 
and nationals being held as hostages and to the resolution of claims of 
United States nationals against Iran, and to begin the process of normaliza- 
tion of relations between the United States and Iran, it is hereby ordered 
that as of the effective date of this Order: 


1-101. For the purpose of protecting the rights of litigants in courts 
within the United States, all’ property and assets located in the United 
States, within the control of the estate: of Mohammad Reza Pahlavi, the 
former Shah of Iran, or any close relative of the former Shah served as a 
defendant in litigation in such courts brought by Iran seeking the return of 
property alleged to belong to Iran, is hereby blocked as to each such estate or 
person until all such litigation against such estate or person is finally 
terminated. 


1~102. The Secretary of the Treasury is authorized and directed (a) to 
promulgate regulations requiring all persons who are subject to the juris- 
diction of the United States and who, as of November 3, 1979, or as of this 
date, have actual or constructive possession of property of the kind de- 
scribed in Section 1-101, or knowledge of such possession by others, to 
report such possession or knowledge thereof, to the Secretary of the 
Treasury in accordance with such regulations and (b) to make available to the 
Government of Iran or its designated agents all identifying information 
derived from such reports to the fullest extent permitted by law. Such re- 
ports shall be required as to all individuals described in 1-101 and shall be 
required to be filed within 30 days after publication of a notice in the Federal 
Register. 


1-103. The Secretary of the Treasury is authorized and directed (a) to 
require all agencies within the Executive Branch of the United States. 


* Dated Jan. 19, 1981, 46 Fed. Reg. 7929 (1981). 
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Government to deliver to the Secretary all official financial books and 
records which serve to identify any property of the kind described in Section 
1-101 of this Order, and (b) to make available to the Government of Iran 
or its designated agents all identifying information derived from such books 
and records to the fullest extent permitted by law. 


1-104. The Attorney General of the United States having advised the 
President of his opinion that no claim on behalf of the Government of 
Iran for recovery of property of the kind described in Section 1-101 of this 
Order should be considered legally barred either by sovereign immunity 
principles or by the act of state doctrine, the Attorney General is authorized 
and directed to prepare, and upon the request of counsel representing the 
Government of Iran to present to the appropriate court or courts within the 
United States, suggestions of interest reflecting that such is the position of 
the United States, and that it is also the position of the United States that 
Iranian decrees and judgments relating to the assets of the former Shah 
and the persons described in Section 1~101 should be enforced by such 
courts in accordance with United States law. 


1-105. The Secretary of the Treasury is delegated and’ authorized to 
exercise all functions vested in the President by the International Emer- 
gericy Economic Powers Act (50 U.S.C. 1701 et seg.) to carry out the purposes 
of this Order. 


1-106. This Order shall be effective immediately. 


INTERNATIONAL LEGAL MATERIALS* 
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| THE CHARTER OF ECONOMIC RIGHTS AND DUTIES 
OF STATES AND THE DEPRIVATION OF 
FOREIGN-OWNED WEALTH 


By Burns H. Weston* 


Ina parable drawn from The Trial, Franz Kafka once etched the following 
chilling profile: l 


Before the Law stands a doorkeeper on guard. To this doorkeeper 
there comes a man from the country who begs for admittance to the — 
Law. But the doorkeeper says that he cannot admit the man at the 
moment. The man, on reflection, asks if he will be allowed, then, to 
enter later. “It is possible,” answers the doorkeeper, “but not at this 
moment.” Since the door leading into the Law stands open as usual and 
the doorkeeper steps to one side, the man bends down to peer through 
the entrance. When the doorkeeper sees that, he laughs and says: “If 
you are so strongly tempted, try to get in without my permission. But 
note that I am powerful. And I am only the lowest doorkeeper. From 
hall to hall keepers stand at every door, one more powerful than the 
other. Even the third of these has an aspect that even I cannot bear to 
look at.” These are difficulties which the man from the country had not 
expected to meet; the Law, he thinks, should be accessible to every 
man at all times... .7 


The message of this parable is fundamental, I believe, to a proper under- 
standing of the Charter of Economic Rights and Duties of States,’ adopted 
by the UN General Assembly by an overwhelming vote of 120 to 6 with 10 
abstentions in December 1974 as a centerpiece of what has come to be 
called the “New International Economic Order” (NIEO). Signaling the end’ 
of complete Northern hegemony and the emergence of a new inter- 
dependence of power and wealth, this NIEO Charter raises fundamental 
questions about what is fair and just, quintessentially legal and moral ques- 
tions that, in Ali Mazrui’s well-chosen words, mirror a Third World “caught 
between the indignity of charity and the ambition of economic justice.”* 
It is from this general perspective that one should approach Article 2 of 
the NIEO Charter and, in particular, its subparagraph 2(c),* which purports 
to affect the Law of State Responsibility as it impinges upon the nationaliza- 


* Of the Board of Editors. This article was adapted from a paper prepared for the Study 
` Panel on State Responsibility of the American Society of International Law. 

1 F. Karka, PARABLES AND PARADOXES 61 (Schocken paperback ed. 1961). 

2 GA Res. 3281 (XXIX), 29 UN GAOR, Supp. (No. 31) 50, UN Doc. A/9631 (1974). The 
text of the Charter is reproduced in full in 69 AJIL 484 (1975) and 14 ILM 251 (1975). On the 
vote, see notes 7 & 73 infra. 

3 Mazrui, Panel Discussion on the New International Economic Order, in THE NEW INTERNATIONAL 
Economic ORDER: THE Norru-Souty DEBATE 371, 374 (J. Bhagwati ed. 1977). 

* Hereinafter usually referred to as Article 2(2) (2. 
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tion, expropriation, or other deprivation of foreign-owned wealth.* Article 2 
reads in its entirety as follows: 


1. Every State has and shall freely exercise full permanent sovereignty, 
including possession, use and disposal, over all its wealth, natural 
resources and economic activities. 


2. Each State has the right: 


a 


(a) To regulate and exercise authority over foreign investment within 
its national jurisdiction in accordance with its laws and regulations and 
in conformity with its national objectives and priorities. No State shall 
be compelled to grant preferential treatment to foreign investment; 

(b) To regulate and supervise the activities of transnational corpora- 
tions within its national jurisdiction and take measures to ensure that 
such activities comply with its laws, rules and regulations and conform 
with its economic and social policies. Transnational corporations shall 
not intervene in the internal affairs of a host State. Every State should, 
with full regard for its sovereign rights, co-operate with other States in 
the exercise of the right set forth in this subparagraph; 

i (c) To nationalize, expropriate or transfer ownership of foreign 
property in which case appropriate compensation should be paid by 
the State adopting such measures, taking into account its relevant laws 
and regulations and all circumstances that the State considers pertinent. 
In any case where the question of compensation gives rise to a con- 
troversy, it shall be settled under the domestic law of the nationalizing 
State and by its tribunals, unless it is freely and mutually agreed by all 
States concerned that other peaceful means be sought on the basis of the 
sovereign equality of States and in accordance with the principle of free 
choice of means.° 


A break from the past seems clear. The so-called public purpose (or public 
utility) doctrine is disregarded. The “doctrine of alien nondiscrimination” 


5 The term “wealth deprivation” and such derivatives as “deprivation measure” and 
“deprivation claim” are used principally to avoid the simultaneous and, hence, ambiguous 
reference to both facts and legal consequences that so often characterizes the more popular 
“expropriation,” “confiscation,” “condemnation,” “taking,” “forfeiture,” and the like. It is there- 
fore conceived as a neutral expression that describes the public or publicly sanctioned 

- imposition of.a wealth loss (or blocking of a wealth gain)—at whatever time, by whatever 
means, with whatever intensity, and for whatever claimed purpose— which, in the absence of 
some further act on the part of the depriving party, would involve the denial of a quid pro quo 
to the party who sustains the deprivation (the component “wealth” usually being preferred 
to the more popular “property” because it refers to all the relevant values of goods, services, 
and income without sharing the latter’s common emphasis upon physical attributes or the 
civil law’s stress on “ownership”). Depending on a multitude of factual variables, a wealth 
deprivation may be found lawful or unlawful. As implied and as thus defined, however, the 
term is superior in ways other than its descriptive neutrality. By stressing more the results 
than the implementing procedures of the institution, it underscores the ultimate gravamen 
to which all claims arising out of any social interaction are addressed: value change. At the 
same time, but without straint of legal-technical language, it affords a broad mantle under 
which a variety of procedures may take shelter, whether the archetypal “direct taking” or its 
many “indirect” functional equivalents. Finally, it more readily admits that there can be a loss 
by one party without there being a one-for-one gain by another. 

€ See note 2 supra. 
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is ignored. And the much heralded international law principle of compensa- 
tion appears to be “domesticated,” i.e., rejected as an international regulatory 
norm. Provoking not a little consternation and complaint among capital- 
exporting constituencies,’ the provision is a vivid demonstration, even if 
primarily a symbolic one,’ of the central NIEO demand for restructured 
perspectives and patterns of international economic order, as most recently, 
albeit rather ineffectually, evidenced by the General Assembly’s 1 1th Special 
Session on international development issues (which anticipated the up- 
coming “global negotiations” on international cooperation and development). 

A preliminary reassessment of the issues fundamentally at stake in this 
discrete realm therefore seems needed. Accordingly, I shall proceed first 
and briefly with the failure of Article 2 to incorporate the “public purpose” 
and alien nondiscrimination doctrines, and then shall consider in some 
detail two questions that I believe must be asked about the compensation 
issue which Article 2 does address: (1) whether Article 2(2)(c) is or is not an 
authoritative statement of existing international law (lex lata); and (2), 
assuming arguendo a negative answer to the first issue, whether Article 
2(2) (c) should or should not be recognized as an authoritative statement òf 
international law (de lege ferenda). The key issues thus may be seen to divide 
between law and policy. 


I. ARTICLE 2 AND THE PUBLIC PURPOSE DOCTRINE 


It is neither surprising nor shocking that Article 2 omits mention of the 
public purpose doctrine, z.e., the contention that foreign property, rights, 
and interests cannot be “taken” except for reasons of public necessity or 
utility. Although early declared by Grotius to be a limitation upon a 
sovereign’s power of eminent domain, and while understandably in- 
corporated into many domestic systems to protect against executive and 
legislative abuse,"' the doctrine has found scant support in practice as a 
“rule” of international law whose violation independently engages inter- 
national responsibility." Research has yet to reveal any international legal 


7 Voting against the NIEO Charter, in significant part because of Article 2, were Belgium, 
Denmark, the Federal Republic of Germany, Luxembourg, the United Kingdom, and the 
United States. Abstaining were Austria, Canada, France, Ireland, Israel, Italy, Japan, the 
Netherlands, Norway, and Spain. The U.S. vote against the Charter was in accordance with 
American Bar Association Resolution No. 301, adopted at the Association’s annual meeting 
in August 1974, and reproduced in 9 INT'L Law. 405 (1975). See also U.S. DEPT or STATE, 
THE UNITED STATES AND THE THIRD Woro (General Foreign Policy/Series No. 301, 1976). 
_ 8 On Article 2 as a symbol of Third World demands, see text accompanying notes 9C and 
91 infra. 

® See, e.g., B. WORTLEY, EXPROPRIATION IN PUBLIC INTERNATIONAL Law 24—25 (1959). 

10 H, Grorius, ON THE RIGHTS OF WAR AND PEACE 179 (Whewell trans. 1853). 

n See G. WHITE, NATIONALISATION OF FOREIGN Property 146 (1961). 

12 See id. at 150; [HARVARD] CONVENTION ON THE INTERNATIONAL RESPONSIBILITY OF 
STATES FOR INJURIES TO ALIENS, explanatory notes Art. 10, at 107 (Draft No. 12, 1961}. See 
also 1 R. LiLLICH & B. WESTON, INTERNATIONAL CLAIMS: THEIR SETTLEMENT BY LUMP SUM 
AGREEMENTS 136-39 (1975); Dawson & Weston, Banco Nacional de Cuba v. Sabbatino: New 
Wine in Old Bottles, 31 U. Cut. L. Rev. 63, 79-84 (1963). 
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dispute that has turned on the public purpose issue alone.” In 1962, the 
General Assembly itself embraced the doctrine in its Resobution 1803 (XVII) 
on Permanent Sovereignty over Natural Resources. Yet, as even the 
doctrine’s erstwhile proponents now concede, “there is little authority in 
international law establishing any useful criteria by which a State’s own 
determination of public purpose can be questioned.”** This conclusion, I 
believe, is realistic. Moreover, no matter what legal effect one may ascribe 
to the NIEO Charter,’ it is amply reinforced not only by Article 2, but also _ 
by many of the remaining Charter provisions which similarly favor un- 
fettered economic sovereignty as a basis for ordering international economic 
affairs.” The point is not that foreign-wealth deprivations should not be 
taken in the public interest, but, as Hans Baade has observed, in “whose 
public interest, as determined by whom.”'® 


II. ARTICLE 2 AND THE ALIEN NONDISCRIMINATION DOCTRINE 


For all its disabilities, the so-called public purpose doctrine does serve 
nevertheless to remind us that what or why something is wanted commonly 
conditions both our perspectives about the permissibility of given initiatives 
and the correctness of individual and group responses to them.’ So basic 


13 In the Walter Fletcher Smith Claim (United States v. Cuba), 2 R. Int'l Arb. Awards 913 
(1929), the arbitrator found that “the expropriation proceedings were not, in good faith, for the 
purpose of public utility.” To like effect, see the Oscar Chinn Case, [1934] PCIJ, ser. A/B, 
No. 63, at 75; El Triunfo Case (United States v. El Salvador), FOREIGN RELATIONS OF THE 
Unirep States, 1902, at 838 (1903); The Savage Claim (United States v. El Salvador), 2 J. B. 
MOORE, INTERNATIONAL ARBITRATIONS 1865 (1898). In none of these cases, however, was 
the “public utility” concept explored, nor did any of them turn on the absence of “public 
utility” alone. 

4 GA Res. 1803 (XVII), 17 UN GAOR, Supp. (No. 17) 15, UN Doc. A/5217 (1962), reprinted 
in 57 AJIL 710 (1963), 2 ILM 223 (1963): “Nationalization, expropriation or requisitioning 
shall be based on grounds or reasons of public utility, security or the national interest 
which are recognized as overriding purely individual or private interests, both domestic 
and foreign.” But see Baade, Permanent Sovereignty over Natura! Wealth and Resources, in Essays 
ON Expropriations 3, 23 (R. Miller & R. Stanger eds. 1967): “This [provision] would ap- 
pear to be an attempt to diminish, rather than to increase, international-law restrictions 
upon nationalization by making the precedence of public over private interests a matter of 
international public policy.” l 

15 

Although the requirement that the taking of an alien’s property be for a public purpose 
——or be based on reasons of public necessity or public utility—is frequently mentioned in 
international adjudications and the works of text writers, there is'little authority in inter- 
national law establishing any useful criteria by which a state’s own determination of public 
purpose can be questioned. There appear to be few, if any, cases in which a taking has 
been held unlawful under international law on the sole and specific ground that it was 
not for a public purpose. 


RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF THE UNITED States §185, comment b, 
at 553 (1965). f 

16 For relevant discussion, see the subsection “An Issue of Law” of section II infra. 

17 See, e.g., the Preamble, ch. I, and Arts. 1,4, 5, 7, 10, 12, 13, 16, 17, 24, 26, 27, and 32 of the 
NIEO Charter, note 2 supra. 

18 Baade, supra note 14, at 23. 

18 For pertinent elaboration of this thesis, see 1 R. Litticn & B. WESTON, supra note 12, 
at 136-39. 
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is this question of motives or objectives to all legal systems, indeed, that one 
might greet without too much alarm the omission in Article 2 of the doctrine 
of alien nondiscrimination, ie., the contention that resident aliens are 
entitled to at least the same protection of their persons and property (° ‘vested 
rights”) as local law affords to nationals.2° Long honored in customary 
practice, judicial decisions, and treaty law,” this doctrine may now be a 
matter of jus cogens—part of a “newly emerged general norm of nondis- 
crimination which seeks to forbid all generic differentiations among people 
. for reasons irrelevant to individual capabilities and contribution”? — 
so that its omission would not prejudice the resolution of controversies 
arising under Article 2. 
A distinct problem is, however, that Article 2(2) (a) is quick to provide 
that “[nJo State shall be compelled to grant preferential treatment to foreign 
investment”—the Calvo Doctrine reincarnate**—and without “even . 
a genuflection” to “the natural corollary of nondiscrimination,” as pointed 
out by Brower and Tepe.” Indeed, given that Article 2(2) (c), by referring 
only to “foreign property,” implicitly authorizes a state to exempt its own 


*°This contention is supported by two interpretations of the doctrine of alien non- 
discrimination: the so-called national treatment standard and the so-called minimum standard 
of international justice. The first calls for equal treatment as between aliens and nationals, and 
the second for a certain de minimus treatment of aliens irrespective of the treatment ac- 
corded nationals. For details, see authorities cited in notes 21 and 23 infra. 

21 For discussion and abundant references, see G. WHITE, supra note 11, at 5, 119-50; 
M. McDoucal, H. LassweLL, & L. CHen, HUMAN RIGHTS AND WORLD PUBLIC ORDER: THE 
Basic POLICIES OF AN INTERNATIONAL Law oF Human Dicniry, ch. 14 (1980). See also 
Dawson & Weston, supra note 12, at 84-96. 

2 M. McDoucat, H. Lasswe tt, & L. CHEN, supra note 21, at 738 (footnote omitted). In 
the Oscar Chinn case ({1934] PCIJ, ser. A/B, No. 63, at 87), the Permanent Court of Interna- 
tional Justice voiced the kind of discrimination that is said to be prohibited: “The form of 
discrimination which is forbiddenis . . . discrimination based upon nationality and involving 
differential treatment by reason of their nationality as between persons belonging to different 
national groups.” Gillian White correctly points out that “the court was interpreting the 
prohibition of discrimination contained in the Convention of Saint-Germain and the word 
‘forbidden’ clearly refers to this prohibition and not to a general principle of customary 
international law.” G. WHITE, supra note 11, at 34. Considering the growth of international 
human rights law since the 1984 Oscar Chinn case, however, it probably is true that the Per- 
manent Court's language now has more generic significance. 

23 The Calvo Doctrine maintains “that aliens are not entitled to rights and privileges not ac- 
corded to nationals, and that therefore they may seek redress for grievances only before local 
authorities.” D. SHEA, THE CaLvo Clause 19 (1955). This doctrine, which embodies the so- 
called national treatment standard of alien nondiscrimination (long favored in Latin American 
circles), is criticized as it pertains to the NIEO Charter by Lillich, The Diplomatic Protection 
of Nationals Abroad: An Elementary Principle of International Law Under Attach, 69 AJIL 359 
(1975). For sympathetic treatment of the doctrine in the same context, see Garcia-Amador, 
The Proposed New International Economic Order: A New Approach to the Law Governing Nationaliza- 
tion and Compensation, 12 Law. Americas 1, 25 (1980). For extensive but dated analysis of 
the competing “minimum standard of international justice,” which rejects the Calvo Doctrine 
and its constituent “national treatment standard,” see A. RorH, THE MINIMUM STANDARD 
OF INTERNATIONAL LAW APPLIED TO ALIENS (1949); Borchard, The Minimum Standard of the 
Treatment of Aliens, 38 Micu. L. Rev. 445 (1940). 

2 Brower & Tepe, The Charter of Economic Rights and Duties a States: A Reflection or Rejec- 
tion of International Law? , 9 Int’L Law. 295, 306 (1975). 
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nationals from wealth deprivation measures, and that it would have all 
compensation controversies arising out of foreign-wealth deprivations 
“settled under the domestic law of the nationalizing State’—the Calvo 
Doctrine reborn again—the genuflection looks to be in the opposite 
direction. Additionally, despite the repeated deference in the NIEO Charter 
to such principles as “common interest and co-operation,” “equal rights,” 
“equity,” “respect for human rights and fundamental feedoms,” and “social 
justice,” other provisions that do invoke the language of nondiscrimination 
do so, similarly, not to guard against but to widen governmental power ‘in 
order to give priority to what will aid the less-developed countries (LDCs). 
A more direct challenge to the doctrine of alien nondiscrimination as 
traditionally conceived in the context of foreign-wealth deprivation (at least 
outside Latin America) is thus hard to imagine.”® 

Considering the historical inspiration and principal authorship of the 
NIEO Charter, this manifestly one-sided approach is of course not difficult 
to fathom.?’ However, it does raise a complex of difficult questions that beg 
` for objective analysis. Without attempting any definitive answers here— 
answers that only an extended and much needed dissertation can supply?’ — 
let us consider briefly what some of these might be. 

Take the “simplest” case first. Putting aside qualifying treaty commit- 
ments (which would appear guaranteed by chapter I of the NIEO Charter),”® 
it seems proper to conclude, as did Gillian White over a decade ago, that 
“[t]here is as yet no rule of international law which provides that a State is 
guilty of illegal discrimination if it nationalises alien property in a field where 
there are no national interests capable of being affected.”*° The concept of 
discrimination meaning or implying choice, this conclusion is logical. More 
importantly, it is wise. In Baade’s words: 


25 Accord, Garcia-Amador, supra note 23, at 27—28. See, e.g., the Preamble and Arts. 4, 16, 
18, 19, and 26 of the NIEO Charter, note 2 supra. 

6 On this point, see Lillich, note 23 supra. See also Brower & Tepe, note 24 supra. 

27 For a not overly charitable but nonetheless accurate explanation, see M. McDovca_, H. 
LassweELL, & L. CHEN, supra note 21, at 777. 

æ McDougal, Lasswell, and Chen recently have completed a detailed elaboration of the 
general norm of nondiscrimination. See id., pt. III. However, only chapter 14 of this volume 
deals with the doctrine of alien nondiscrimination per se, and then with but limited reference 
to the relatively discrete context of foreign-wealth deprivation. Additionally, such other 
major and widely cited works as are pertinent to this realm tend to be dated and Western 
inspired. See, e.g., E. BORCHARD, THE DIPLOMATIC PROTECTION OF CITIZENS ABROAD OR THE 
Law OF INTERNATIONAL CLatms (1915); F. Dunn, THE PROTECTION OF NATIONALS (1932); 
C. EAGLETON, THE RESPONSIBILITY OF STATES IN INTERNATIONAL Law (1928); G. FouILLoux, 
La NATIONALISATION ET LE DROIT INTERNATIONAL PUBLIC (1962); A. FREEMAN, THE 
INTERNATIONAL RESPONSIBILITY OF STATES FOR DENIAL OF JUSTICE (1938); S. FRIEDMAN, 
EXPROPRIATION IN INTERNATIONAL Law (1953); A. ROTH, note 23 supra; D. SHEA, note 23 
supra; G. WHITE, note 11 supra;'and B. WorTLey, note 9 supra. 

2 Chapter I of the NIEO Charter, note 2 supra, includes among its “fundamentals of 
international economic relations” the principle of “[f]ulfilment in good faith of international 
obligations.” According to Sole Arbitrator René-Jean Dupuy, in the international arbitration 
of Texaco Overseas Petroleum Co./California Asiatic Oil Co. v. Libyan Arab Republic Award 
on the Merits, reprinted in 17 1LM 3, 31 (1978), this language applies to concession agreements. 

3 G, WHITE, supra note 11, at 144. 
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[N]ationalizations in many underdeveloped countries with few major 
natural resources tend to be discriminatory by the mere: force of 
circumstances, because the natural resource that is nationalized is 
exclusively in the control of enterprises belonging to one foreign power, 
frequently, though not. necessarily, the former colonial power. ‘ 
If it is urged that even such discriminations are to be proscribed, the 
purpose of the asserted rule becomes clear. It is not envisaged as an ` 
enumeration of the conditions of the legality of nationalizations, but 
[as] an attempt to insulate one of the most important areas of inter- 
national investment from nationalization completely. It is, in other 
words, an attempt to substitute the restrictions of international law for 
the restraints previously imposed by colonialism and gunboat 
diplomacy.*! 


In a world that can ill afford losing anyone’s respect for the rule of law, . 
these opinions are prudent.” - 

Yet troublesome questions arise even in this simplest (“no national 
interests”) case. For example, what if more than one alien interest is capable 
of being affected? In the absence of indigenous targets, are deprivation- 
prone elites free to discriminate among resident aliens willy-nilly? Or what if 
a “nationalization” or “expropriation” of one or more alien interests is done 
in whole or in part for reasons of retaliation or reprisal? Leaving aside the 
desirability or propriety of infusing the alien nondiscrimination doctrine 
with the concepts of retaliation and reprisal,” are past trends opposing 
such actions, along with carefully nurtured principles of proportionality, to 
be disregarded because only alien interests are at hand?* Of course, these 
questions tend toward. the rhetorical as posed, suggesting negative 
answers. However, recast to call up complementary issues of fact and 
policy—z.e., are all discriminations among and between aliens unlawful? . 
are all retaliatory deprivations against aliens impermissible?—they 
recommend extreme caution. . 

The same can be said of these and related questions in the more 
heterogeneous context where there are also national interests capable of 
being affected. For example, in the initial matter of determining who among 
existent national and alien proprietors shall be subjected to deprivation, isit 
lawful or unlawful to single out an alien interest on any one or more of the 
following (illustrative) grounds: 

(1) that, as an actual or perceived agent of a foreign power or as an 
unwanted reminder of colonial or imperialistic association, the alien 
interest inhibits true foreign policy independence? 


31 Baade, supra note 14, at 24-25, 

% But see Herz, Expropriation of Foreign Property, 35 AJIL 243, 249 (1941): “Non-discrimina- 
tion has formed the basis of all those claims where measures had been directed against 
single foreigners. It does not matter whether the discrimination is open or veiled, if only there 
is evidence that in its effects the measure affects practically aliens alone.” 

33 For a brief discussion of the joinder of these concepts with the doctrine of alien non- 
discrimination, see-Dawson & Weston, supra note 12, at 84—96. 

3% On the doctrine of proportionality in the context of retaliation and reprisal, see the 
widely cited Naulilaa Case, 8 Trib. Arb. Mixtes 409 (1928). For a more recent statement, 
see Bowett, Economic Coercion and Reprisais by States, in ECONOMIC COERCION AND THE NEW 
INTERNATIONAL ECONOMIC ORDER 7 (R. Lillich ed. 1976). 
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(2) that, as part of a politically sensitive sector or because of certain 
business practices, it frustrates given social, economic, or environmental 
values and policies of the domestic order? 


(3) that, in contrast to competing national or alien interests to whom 
the host government might be obligated, it cannot lay claim to express 
or implied contractual promises not to deprive? or 


(4) that, concession agreement or not, it monopolizes, otherwise 
dominates, or disproportionately exploits a particular resource or field? 


Similarly, as regards the eventual matter of determining which of the 
targeted national or alien interests shall be entitled to what compensation 
(if any), do not one or all of these and possibly other kinds of discriminations 
have some appropriately differentiating role to play?** My point is this: 
whatever the disabilities of the NIEO Charter in general, and of Article 2 in 
particular, it is difficult to accept categorically the following conclusions 
reached by White some years ago: 


(1) that “[mJeasures which are aimed exclusively at alien-owned 
* - property in a field where there are also national interests constitute 
illegal discrimination”;** 


(2) that “[m]easures which are general in scope but which single out 

. [alien] property . for unfavourable treatment (usually in the 

_ matter of payment of compensation) constitute a breach of the [alien 

nondiscrimination] rule unless there is justification for such treatment 
in treaty provisions.”’? 


These conclusions, I submit, are too facile.** Addidonatiy: they risk a 
questionable ethnocentricity. In Tom Farer’s words: 


Latin American governments and scholars [have] consistently urged the 
view that international law require[s] nothing more than the equality of 
treatment for indigenous and foreign investors. Yet, although they 
[have] pulled all the right buttons on the international legal console and 
pedaled vigorously, they might as well have been silent for all the effect 
they [have] had on the views expounded in Western universities and 
chancelleries or, for that matter, on the gunboats and marines dis- 
patched periodically to enforce the “law.”*? 


Echoing Baade on the simplest (“no national interests”) case,” this expres- 
sion, too, is prudent warning. i 


35 For further and approving elaboration on this theme, see Dawson & Weston, “Prompt, 
Adequate and Effective”: A Universal Standard of Compensation?, 30 Forpuam L. Rev. 727, 
751-53 (1962). See generally Weigel & Weston, Valuation Upon the Deprivation of Foreign 
Enterprise: A Policy-Oriented Approach to the Problem of Compensation Under International Law, 
in 1 THE VALUATION OF NATIONALIZED PROPERTY IN INTERNATIONAL Law 3 (R. Lillich ed. 
& contrib. 1972). 


38 G, WHITE, supra note 11, at 144. 37 Ibid. 
38 Accord, 1. DELUPIS, FINANCE AND PROTECTION OF INVESTMENTS IN DEVELOPING COUNTRIES 
68 (1973). 


33 Farer, The United States and the Third World: A Basis for Accommodation, 54 FOREIGN AFF. 
79, 84 (1975). 
4 See text at note 31 supra. 
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All of which suggests, as urged above, that there is substantial need for 
objective reappraisal of the doctrine of alien nondiscrimination as tradi- 
tionally espoused. I hasten to add, though, that one must start from the oft- 
neglected truism that discrimination is not per se unlawful or bad; indeed, 
no unqualified doctrine of nondiscrimination could be constituted part of 
customary international law without sacrificing important community 
values.*! McDougal, Lasswell, and Chen (concerned to banish all discrimina- 
tions “irrelevant of individual capabilities and contribution”**) usefully 
counsel in this way: “whether a particular differentiation of aliens and 
nationals has a reasonable basis in the common interest of the larger com- 
munity must . . . depend not only upon the value primarily at stake in the 
differentiation but also upon many particular, and varying, features of the 
context in which the differentiation is made.” Of course, to avoid tipping 
the balance too much in one direction, one should counsel further that the 
same holds true for any particular nondifferentiation of aliens and nationals 
also; nondifferentiations, too, if they are to have “a reasonable basis in the 
common interest,” must be seen to depend upon the complexities of fact and 
policy to which the Yale scholars refer. Yet, regrettably, these counsels tend 
to fall on deaf ears. Many of the NIEO Charter’s enthusiasts (quick to bypass 
the doctrine of alien nondiscrimination in quest of largely unrestricted “self- 
determination”), as well as many of its opponents (slow to concede any 
system change lest access to resources and profit margins be reduced), often 
choose to ignore these complexities and consequently render the attendant 
ambiguities moot. g 

However, for all that one may appeal for heightened fact/policy sensitivity 
on all sides, there is at least one aspect of the doctrine of alien nondiscrimina- 
tion that in principle should not be open to debate. Actually, it is central to 
heightened fact/policy sensitivity, the diacritical skein that winds through all 
the questions raised so far. I refer to the concept of arbitrariness, praised 
by Orrego Vicuna as a “profound moral judgment about what is just and 
unjust.”** Whether the question is to determine which alien interest shall be 
subjected to deprivation, or to decide who shall receive what compensation 
therefor (if any), or to evaluate the procedures for reaching these 
determinations and decisions (this last issue being one we associate with 
“denial of justice” claims),** it cannot—must not—be answered arbitrarily 


^ Otherwise, how does one defend, for example, the “most-favored-nation” provisions of 
commercial and other treaties? On this point, see Baade, supra note 14, at 23-24. See also 
M. McDouaat, H. LassweE t, & L. CHEN, supra note 21, at 756, who, in seeking to demonstrate 
“an overall commitment to a minimum international standard,” contend that “[t]he 
standards established in many of these [FCN] treaties often go beyond national treatment in 
relation to particular problems, most notably in the form of ‘most-favored-nation treatment.’ ” 

4? Supra note 21, at 738. 8 Id. at 758 n.82. 

“4 Orrego Vicuña, Some International Law Problems Posed by the Nationalization of the Copper 
Industry by Chile, 67 AJIL 711, 715 (1973). Accord, A. FREEMAN, supra note 28, at 517, who 
contends that international law limits a state's right to deprive aliens of their wealth “by arbitrary 
action, whether . . . directed against foreigners as such or against the populace as a whole 
under general legislation.” l 

48 The “denial of justice” concept, though important to the notion of arbitrariness, might 
best be left as a juridical variable in its own right, not to complicate further an already complex 
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(z.e., capriciously or without reasons sanctioned by the common interest of 
an increasingly interdependent and interpenetrating world community). To 
be sure, left unrefined, the concept of arbitrariness does not augment legal 
certainty. As Cornelius Murphy has observed, “Arbitrariness is not a self- 
evident norm from which, through a process of deduction, one can make 
judgments about specific controversies.” What is just and fair (i.e., non- 
arbitrary) discrimination is a question that is capable of final solution only by 
reference to the discrete fact/policy context (a point well understood by 
American constitutional lawyers even as they invoke the so-called strict 
scrutiny, intermediate scrutiny, and rational basis tests to prove or disprove a 
“compelling State interest,” a “substantial State interest,” or “administrative 
convenience” in race, sex, and alienage discrimination cases). And, even 
then, given that people (decision makers) unconsciously arrange what they 
secretly desire, it is a matter of interpretation. For example, the two lower 
United States courts in Banco Nacional de Cuba v. Sabbatino held the 1960 
Cuban takeovers of North American sugar interests to be unlawfully “dis- 
criminatory”*’ notwithstanding their having been undertaken in retaliation 
for what Cuba avowedly considered, not without some justification, acts of 
illegal economic aggression.*® To quote Murphy again, “An impartial 
- tribunal, taking that circumstance into consideration, [might] have reached 
a different conclusion.” 
Nevertheless, considering the many authoritative human rights formula- 
tions and practices that have followed upon the UN Charter and the 





alien nondiscrimination doctrine. Such a conclusion is inferred, at any rate, from F. García- 
AMADOR, L. Soun, & R. BAXTER, RECENT CODIFICATION OF THE Law OF STATE RESPONSIBILITY 
FOR INJURIES TO ALIENS 180 (1974): 


This term [denial of justice] has in the past been used in at least three different senses. - 
In its broadest sense, this term seems to embrace the whole field of State responsibility, 
and has been applied to all types of wrongful conduct on the part of the State toward 
aliens. In its narrowest sense, this term has been limited to refusal of a State to grant an 
alien access to its courts or a failure of a court to pronounce a judgment. In an intermediate 
sense, the expression “denial of justice” is employed in connection with the improper 
administration of civil and criminal justice as regards an alien, including denial of ac- 
cess to courts, inadequate procedures, and unjust decisions. The last appears to be the 
most apposite usage, since the term may thus be usefully employed to describe a 
particular type of international wrong for which no other adequate phrase exists in the 
language of the law. f 


On “denial of justice” generally, see, e.g., Eagleton, Denial of Justice in International Law, 
22 AJIL 538 (1928); Fitzmaurice, The Meaning of the Term “Denial of Justice,” 13 BRIT. Y.B. INT'L 
L. 93 (1932); and Lissitzyn, The Meaning of Denial of Justice in International Law, 30 AJIL 
632 (1936). 

46 Murphy, Limitations Upon the Power of a State to Determine the Amount of Compensation 
Payable to an Alien Upon Nationalization, in 3 THE VALUATION OF NATIONALIZED PROPERTY 
IN INTERNATIONAL Law 49, 59 (1975). 

4 Banco Nacional de Cuba v. Sabbatino, 307 F.2d 845 (2d Cir. 1962), affirming a district 
court decision holding the Cuban actions to be unlawfully discriminatory, 193 F.Supp. 375 
(S.D.N.Y. 1961). The United States Supreme Court reversed these decisions in 376 U.S. 398 
(1964). For criticism of these two lower court decisions, see Dawson & Weston, supra note 
12, at 84-96. 

48 On this point, see Dawson & Weston, supra note 12, at 93-94. 

+2 Murphy, supra note 46, at 62. 
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Universal Declaration of Human Rights (let alone the noble aspirations 
these expressions represent), it seems correct— nay necessary —to conclude 
that foreign-wealth deprivation decisions (substantive and procedural) taken 
solely for reasons of racial, religious, cultural, ethnic or nationality aversion 
or preference should and do constitute unlawful discriminations for being 
arbitrary.®° Indeed, if there is any basis, in the context of foreign-wealth 
deprivation, for maintaining that the doctrine of alien nondiscrimination 
has achieved jus cogens stature, it is in this realm of “simple human respect,” 
of such general acceptance as to challenge even the most zealous advocate 
of the NIEO Charter. 

On the other hand, given the yet fragile state of the global human rights 
system, and taking into account the NIEO Charter’s understandable (but, I 
submit, myopic) rejection of the principle of diplomatic protection (as most 
vividly seen in Article 2), even a modest gesture in opposition to arbitrary 
discrimination would have been salutary. The point is not, per the 
“minimum standard of international justice,” that aliens always should be 
treated prima facie more favorably than nationals regarding who shall be 
deprived or compensated for what (nor, indeed, per the “equal treatment 
standard,” that aliens always should be treated no more favorably than 
nationals). The point is, rather, that no one, not even depriving state 
nationals, should be deprived of her or his wealth arbitrarily—that is, 
without some reasonable justification in terms of, say, per United States 
constitutional law for example, a “compelling State interest,” a “substantial 
State interest,” or even mere “administrative convenience.” Incorporating 
the Calvo Doctrine without qualification, and hence disregarding the 
potential capriciousness of all domestic systems (including so-called civilized 
ones), Article 2 grossly underestimates the importance of this value and 
thereby does unwitting disservice even to the Third World interests it was 
intended to help. The history of exploitation prompting its formulation 
and adoption is perfectly clear; but generalized southern suspicion of the 
North is no less dysfunctional than generalized Northern ethnocentrism 
vis-a-vis the South. In Richard Lillich’s words: 


(While it is true that “the ideas of justice and fair dealing incorporated - 
in the accepted norms of conduct for European nations were carried 
over into the wider sphere of the international society of the nineteenth 
century,” there is no need to apologize for attempting to establish a 
universal consensus behind justice and fair dealing." 


5° This conclusion finds support in post-World War II lump sum settlement practice. See 1 R. 
LinticH & B. Weston, supra note 12, at 138. To avoid possible misinterpretation, however, 
it is important to note that it is stated only with reference to the deprivation, in contrast to 
the exclusion, of foreign-owned property rights and interests. Most countries (including the 
United States) disallow foreign nationals from participating in certain economic activities and 
sectors, and the LDC’s especially give preferential treatment to local entrepreneurs desir- 
ing entry into the economic marketplace. Such discriminations, it may be said, are not 
deemed ipso facto impermissible. See, e.g., M. McDoucat, H. LASSWELL, & L. CHEN, supra 
note 21, at 737~78. In other words, the conclusion extends only to postinvestment— 
not preinvestment—circumstances, t.e., to the deprivation of rights that already have “vested.” 

5! Lillich, Forcible Self-Help by States to Protect Human Rights, 53 Iowa L. Rev, 325, 327- 
28 (1967). 
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III. ARTICLE 2 AND THE PRINCIPLE OF COMPENSATION 


We come now to subparagraph 2(c) of Article 2 and its seeming repudia- 
tion of the principle of compensation as an international regulatory norm in 
the foreign-wealth deprivation context. To appreciate its full import, it 
should be seen against General Assembly Resolution 1803 (XVII) on 
Permanent Sovereignty over Natural Resources, adopted in 1962.5? 

In cases of “nationalization, expropriation or requisitioning,” the 1962 
resolution provided, “the owner shall be paid appropriate compensation, in 
accordance with the rules in force in the State taking such measures in the 
exercise of its sovereignty and in accordance with international law.”™® For the 
next decade at least, this formulation was regarded generally, among 
developed and developing nations alike, as a reasonably accurate reflection 
of customary international law.™ Article 2(2) (c), however, reflecting grow- 
ing Third World dissent from the international compensation principle at 
least as articulated by the liberal West," does not follow suit. While also 
‘providing for “appropriate compensation” upon the deprivation of foreign 
wealth, it does so by way of a precatory “should,” and subject only to the 
“relevant laws and regulations and all circumstances that the [depriving] 
State considers pertinent,” i.e., without any express reference to inter- 
national law standards and procedures, not even by implication through — 
cross-reference to Resolution 1803 (XVII). Indeed, because it mandates as 
well that all compensation controversies “shall be settled under the domestic 
law of the nationalizing State and by its tribunals” (except insofar as the 
concerned parties might “freely and mutually” choose otherwise),**its intent 
is to renounce international law (or its relevance) in this realm.5” Con- 
cededly, the preparatory history of Article 2(2) (c) leaves room to contend 
that this negative interpretation is unwarranted. Citing the remarks of the 


52? See note 14 supra. For a description of the formulation of this resolution, see Gess, 
Permanent Sovereignty over Natural Resources, 13 INT'L & Comp. L.Q. 398 (1964). 

53 GA Res. 1803 (XVII), supra note 14, para. 1(4) (emphasis added). The provision continues: 
“In any case, where the question of compensation gives rise to a controversy, the national 
jurisdiction of the State taking such measures shall be exhausted. However, upon agreement by 
sovereign States and other parties concerned, settlement of the dispute should be made through 
arbitration or international adjudication.” 

5 Cornelius Murphy, writing in 1975, described “[t}he standard of ‘appropriate’ compensa- 
tion referred to in General Assembly Resolution 1803 (XVII), understood as an amount that 

‘is reasonable under all the circumstances,” as “probably the governing principle.” Murphy, 
supra note 46, at 52. The same view was taken by the sole arbitrator in the TOPCO/California 
Asiatic international arbitration with Libya, 17 ILM at 27-31, paras. 80-89. Cf. García- 
Amador, supra note 23, at 20-24. For a less positive view, reporting the retrenchments 
taken within the United Nations since the adoption of Resolution 1803 (XVII), see Lillich, 
The Valuation of Nationalized Property in International Law: Toward a Consensus or More “Rich 
Chaos”?, in 3 THE VALUATION OF NATIONALIZED PROPERTY, supra note 46, at 183. See also 
note 64 infra. i 

5 In 1962, the U.S. negotiator had argued that the phrase “in accordance with international 
law” meant “prompt, adequate, and effective compensation” even though such language was 
not in the resolution. See Schwebel, The Study of the U.N.’s Declaration on Permanent Sovereignty 
over Natural Resources, 49 A.B.A.J. 463 (1963). See also noté 59 and accompanying text infra. 

5& Supra note 2 and accompanying text (emphasis added). 

5? Accord, Texaco Overseas Petroleum Co/California Asiatic Oil Co. v. Libyan Arab Republic, 
17 ILM at 28, para. 82. For pertinent comment, see note 67 infra. 
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Chairman of the UNCTAD working group charged with drafting the NIEO 
Charter (Ambassador Jorge Castañeda); upon the occasion of the Draft 
Charter’s submission to the Second Committee of the General Assembly,® 
former Judge Jiménez de Aréchaga maintains that the drafters intended 
only to avoid the inference, per the industrial West, that “appropriate 
compensation . . . in accordance with international law” necessarily 
means, specifically, “prompt, adequate, and effective compensation.”*® 
Concededly, too, there may be no need to reiterate the applicability of 
international law in every diplomatic instrument because, as some say, 
international law applies ipso jure to all state acts; and besides, a reiteration 
requirement might foster the notion that international law is irrelevant in 
the absence of its explicit mention. Nevertheless, because the preparatory 
history leading up to the article’s adoption (including its final debate in the 
29th session of the General Assembly) renders the issue ambiguous at 
best,® because some key postadoption developments tend to corroborate a 
nationalistic or self-determinist bias,’ and because, over time, the “full 
permanent sovereignty” principle has been used by its most vigorous 
exponents to legitimize the refusal of states to submit foreign-wealth 
deprivation disputes to international law standards and procedures,™ the 
repudiation of the principle of compensation as an international regulatory 
norm seems a reasonable conclusion.™ 


58 See 29 UN GAOR, Second Committee (1638th mtg.) 382, UN Doc. A/C.2/SR.1638, at 
383-84 (1974). See also Castañeda, La Charte des Droits et Devoirs Economiques des Etats —Note sur 
son processus d'élaboration, 20 ANNUAIRE FRANÇAIS Droit INT'L 31, 50-51 (1974). 

5 Jiménez de Aréchaga, International Law in the Past Third of a Century, 159 RECUEIL DES 
Cours 1, 302-03 (1978 I). In point of fact, as a colleague and I sought to demonstrate almost 
two decades ago, and Western advocates to the contrary notwithstanding (see, e.g., Schwebel, 
note 55 supra), the notion of “prompt, adequate, and effective compensation” always has been, 
at least in the context of large-scale nationalization, more a preference assumed for bargaining 
purposes than a rule of international law. See Dawson & Weston, note 35 supra. 

® For a helpful summary, see Garcia-Amador, supra note 23, at 32-40. 

®! Note, for example, the following passage from the Lima Declaration and Plan of Action on 
Industrial Development, adopted in 1975 by the Second General Conference of the United 
Nations Industrial Development Organization (UNIDO): 


32. That every State has the inalienable right to exercise freely its sovereignty and 
permanent control over its natural resources, both terrestrial and marine, and over all 
economic activity for the exploitation of these resources in the manner appropriate to its 
circumstances, including nationalization in accordance with its laws as an expression of this 
right, and that no State shall be subjected to any forms of economic, political or other 
coercion which impedes the full and free exercise of that inalienable right [emphasis 
added]. 


For the full text of the Hima Declaration, see Doc. ID/Conf.3/31 or UN Doc. A/10112 (1975). 
62 


On the international plane, the principle of permanent sovereignty has become the _ 
focal normative conception used by states to justify their right to exercise control over ,Ț 
production and distribution arrangements without being hampered by the international 
law of state responsibility as it had been traditionally interpreted by the capital-exporting 

countries. 


O. SCHACHTER, SHARING THE WorLD’s Resources 124-25 (1977). 

83 Accord, Garcia~-Amador, supra note 23, at 32-40 and 51. See also R. MEAGHER, AN INTER- 
NATIONAL REDISTRIBUTION OF WEALTH AND POWER— A STUDY OF THE CHARTER OF ECONOMIC 
Ricuts AND DUTIES or STATES 52—54 (1979). 
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Indeed, recalling that Article 2 affords little or no protection against 
potentially capricious legal regimes and therefore potentially arbitrary dis- 
criminations, one might even say that Article 2(2) (c) actually repudiates 
the notion of compensation itself. Lillich edges close to this judgment in his 
historical review of the substantive erosion of Resolution 1803 (XVII).* The 
matter is, I think, ambiguous. Article 2(2) (c) does provide for “appropriate 
compensation” (albeit in terms of the precatory “should” rather than the 
mandatory “shall”). In fact, it invokes this language in the face of two 
immediately preceding and related General Assembly formulations that 
spoke, first, in terms of “possible compensation”® and, second, without any 
reference to compensation whatsoever.® On the other hand, what good is a 
promise, especially a discretionary one, when there is not the slightest 
gesture against the potential for arbitrary discrimination?®’ No doubt a great 
deal in many instances. Such must have been the view, it seems, of some of 
the industrialized Nordic countries which, at the sixth Special Session, 
evinced a generally favorable regard for the then proposed NIEO Charter 
(in contrast to the United States, the United Kingdom, the Federal Republic 
of' Germany, and Japan).®* However, as once suggested by Mr. Justice 
Holmes, a right without an effective remedy may be no right at all. 

In any event, assuming our interpretation is correct, we have in Article 
2(2) (c) what looks to be no minor challenge to the international law principle 
of compensation as traditionally—even recently —conceived, and it is to this 


61 See Lillich, supra note 54, at 190: “Resolution 1803 (XVII) . . . still affords the best 
opportunity for an eventual consensus on the thorny compensation question. It can no longer 
be assumed, however, that developing as well as developed States still consider it reflective of 
customary international law” (footnote omitted). Compare with Murphy, note 54 supra. 

55 GA Res. 3171 (XXVIII) on Permanent Sovereignty over Natural Resources, 28 UN GAOR, 
Supp. (No. 30) 52, UN Doc. A/9030 (1974), reprinted in 13 ILM 238 (1974). 

56 Declaration on the Establishment of a New International Economic Order, GA Res. 3201 
(S-VI), UN GAOR, 6th Spec. Sess., Supp. 1, UN Doc. A/9559, reprinted in 68 AJIL 798 (1974), 
13 ILM 715 (1974), adopted without vote on May 1, 1974, with reservations by the Federal 
Republic of Germany, France, Japan, the United Kingdom, and the United States. 

€ In fairness, however, one must acknowledge that Article 2(2) (c) does provide that the ques- 
tion of compensation need not be settled under the domestic law of the depriving state if “it is 
freely and mutually agreed by all States concerned that other peaceful means be sought on the 
basis of the sovereign equality of States and in accordance with the principle of free choice of 
means.” See text accompanying note 6 supra. Also, considering that paragraph (j) of chapter I of 
the NIEO Charter provides for the “[fJulfilment in good faith of international obligations” 
(see note 2 supra), itis reasonable to assume that treaty commitments to international arbitration 
or mediation would be honored. Nevertheless, it is important to note that “compulsory ad- 
judication or an obligation to submit to third-party settlement only exists when that method has 
been agreed upon by both interested States, either on an ad hac basis or by means of a pre- 
existing treaty or agreement.” Jiménez de Aréchaga, supra note 59, at 304. 

88 Compare, e.g., the remarks of Ambassador Rydbeck of Sweden and Ambassador Karhilo of 
Finland with the remarks of Ambassador Scali of the United States and Ambassador Gehlhoff of 
the Federal Republic of Germany in the discussion of the Report of the Ad Hoc Committee of 
the Sixth Special Session, in UN GAOR, 6th Spec. Sess. (2229th plen. mtg.), UN Doc. A/PV.2229 
(May 1, 1974). R f 

6° As observed by Holmes, J., in The Western Maid (257 U.S. 419,433 (1922)): “legal obligations 
that’ exist but cannot be enforced are ghosts that are seen in the law but that are elusive to 
the grasp.” 
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challenge that I now turn. As'stated above, there are two key issues that seem 
most in need of attention, one of law (lex lata) and one of policy (de lege 
ferenda). 


An Issue of Law 


In ascending order of persuasiveness, there are at least four comple- 
mentary arguments in support of the proposition that Article 2(2) (c) is an 
authoritative statement of existing international law, each derived from a 
perception about the NIEO Charter as a whole: 


first, per former President Echeverria of Mexico, that the Charter 
was intended to place its articulated principles on “a firm legal footing”;”° 


second, that its provisions are framed by such weighty preambular 
imagery—e.g., “The General Assembly . . . Solemnly adopts the present 
Charter . . .”—-as to at least imply binding legal effect; 


third, that the Charter, even though a General Assembly resolution, is 
no ordinary resolution and hence is more prescriptive than recom- 
mendatory; and 


fourth, that the Charter, having won the overwhelming endorsement 
of the UN membership (i.e, by a vote of 120-6-10), reflects mature 
legal concepts and expectations that go beyond pious expressions of 
morality. 


None of these arguments, singly or in combination, is entirely convincing. 

To begin with, mere good intentions and weighty imagery are not alone 
sufficient to make law, let alone terminate long-standing and still signifi- 
cantly accepted legal norms. The point is elementary. Moreover, as con- 
siderably documented: in the award on the merits in the international 
arbitration between Texaco Overseas Petroleum Company and California 
Asiatic Oil Company, on the one hand, and the Government of the Libyan 
Arab Republic, on the other, the travaux préparatoires and debates leading up 
to the Charter’s adoption show that few of the UN members seriously 
believed they were creating law in the binding or codificatory sense (high 
hopes and rhetorical flourishes notwithstanding).”! 


7 Summary of Address by Mr. Luis Echeverria Alvarez, President of the United Mexican 
States, UNCTAD Proceedings, 3d Sess., UN Doc. TD/180, Vol. 1A, pt. 1, at 184, 186 (1972). 
See also the remarks of Ambassador Castaneda of Mexico in the Report of the first session of 
the Working Group established by the United Nations Conference on Trade and Development 
(UNCTAD) in May 1972 to prepare a Draft Charter of Economic Rights and Duties of States, 
in UN Doc. TD/B/AG. 12/1 (March 6, 1973). The purpose of the proposed Charter, Ambassador 
Castañeda (the working group’s Chairman) stated, was to “enunciate authentic economic 
rights and duties of States . . . as rights and duties of a juridical nature” and that therefore 
the function of the working group was “to formulate an instrument . . . setting out genuine 
authentic rights and duties of a juridical nature arising in economic relations between States.” 

™ This point is stressed by the sole arbitrator in Texaco Overseas Petroleum Co./California 
Asiatic Oil Co. v. Libyan Arab Republic, 17 ILM at 30, paras. 86-88. It also is abundantly 
documented in Brower & Tepe, supra note 24, at 295-302. See also Dubitzky, The General As- 
sembly’s International Economics, 16 Harv. INT'L L.J. 670, 672 (1975); Haight, The New Interna- 
tional Economic Order and the Charter of Economic Rights and Duties of States, 9 INT'L Law. 591, 
595-97 (1975). 
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The third and fourth arguments are not so easily handled. Despite its 
“legislative history,” the NIEO Charter is no ordinary General Assembly 
resolution (else why the profound feelings stirred?) and it did receive a large 
majority vote. One of course can point to the conventional wisdom that 
General Assembly resolutions have only recommendatory force.” Also, it 
can be shown that, in addition to the many votes cast against particular 
provisions, the Charter in general, and Article 2 in particular, received the 
negative votes and abstentions of a very powerful segment of the global 
economic community, without whose support no amount of wishful think- 
ing can do much good” (or at least not for those provisions which aroused 
vigorous dissent™ or as between those members who disagreed funda- 
mentally). It probably is correct to conclude, in fact, that these debating 
points, along with certain postadoption practices to be noted hereinafter, 
are, on final analysis, decisive.”* After all, law is no mere body of rules 
accompanied by convictions of “obligation” or “duty.” It is, rather, “a process 
of decision taken in accordance with formal authority and supported by effec- 
tive control, with the matter of control (or sanction), when not confined to 
the official threat or use of force, commonly being reduced . . . to what 
Professor McDougal has called ‘expectations about reciprocal claim and 
` mutual tolerance.’””’ Nevertheless, it is too extreme (if not utterly in- 
correct) to say, as one critic of the NIEO Charter has done, that “General 
Assembly Resolutions do not in any way have the force of law.””* One need 


72 See, e.g., J. BRIERLY, THe Law of Nations 110 (6th ed. 1963). 

73 As already mentioned, the roll-call vote on the NIEO Charter was 120 in favor to 6 against, 
with 10 abstentions. For details, see notes 2 and 7 and accompanying text supra. As summarized 
and evaluated by one observer, “The Charter was passed by a large margin, but the United States, 
Canada, Japan, and the members of the European Economic Community all abstained or voted . 
against it. Such opposition properly raises a serious question as to the legal significance of the 
Charter.” Dubitzky, supra note 71, at 674 (footnote omitted). A more emphatic position was 
taken by the sole arbitrator in Texaco Overseas Petroleum Co./California Asiatic Oil Co. v. 
Libyan Arab Republic, 17 ILM at 29, paras. 85-86. 

7” Other provisions of the NIEO Charter that failed to achieve universal endorsement were, 
in particular, Articles 5, 19, and 28. 

7 Common sense dictates that there is at least room for argument that the NIEO Charter may 
have “binding” legal effect as among those developing and socialist countries which voted for its 
adoption with little or no reservation. In this connection, see the authorities cited in note 
81 infra. 

%6 See text at and accompanying notes 82 through 87 infra. 

7 1 R. LiLLICH & B. WESTON, supra note 12, at 15 (footnote omitted). As I have written else- 
where, although in a different context, 


law is legitimized politics—a Hydra-headed process of social decision, involving persons at 
all levels and from all walks of public and private life who, with authority derived both 
explicitly and implicitly from community consensus or expectation, and supported by 
formal and informal sanction, effect those codes or standards of everyday conduct by 
which we plan and go about our lives. 


Weston, The Role of Law in Promoting Peace and Violence: A Matter of Definition, Social Values, and 
Individual Responsibility, in Towarp WORLD ORDER AND HUMAN Dicnity— Essays In HONOR OF 
Myres S. McDoucat 114, 115 (W. M. Reisman & B. Weston eds. & contribs. 1976). 

8 Haight, supra note 71, at 597 (emphasis added). Curiously, and in seeming contradiction, 
the same author subsequently rues the fact that the Resolution an Permanent Sovereignty over 
Natural Resources (note 38 supra) was adopted without the inclusion of a U.S.-initiated provi- 
sion designed to safeguard the faithful observance of state contracts with private persons. 
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but consider, for obvious example, how the Universal Declaration of Human 
Rights (or, more precisely, some of its irreducible minima) has come to be 
widely regarded as having more than hortatory value. . 

_In the first place, the NIEO Charter was in fact adopted by a very large 
margin (albeit, as noted, without unanimous and important endorsement). 
Second, it is replete with the language’ of legal obligation, reflecting the 
General Assembly’s original, even if compromised, intention “to establish or 
improve norms of universal application for the development of inter- 
national economic relations on a just and equitable basis.”’? Third, itis one of 
the most vigorous and important demonstrations of a long Third World 
effort to bring about radical changes in the international economic order, 
dating back to the Afro-Asian Conference at Bandung in 1955 and under- 
scored at numerous conferences and intergovernmental negotiating 
sessions since that seminal meeting.” Finally, reflecting perhaps the juridical 
cogency of these and similar factors, the Charter and especially certain of its 
provisions, such as Article 2(2) (c), clearly have generated strong resistance 
in the “no legal effect” Northern/Western school, which accurately perceives 
a major parry and thrust to its long-standing dominance of the global 
economic system—a curious response for proponents of the view that the 
Charter has only recommendatory import. 

In other words, if we contemplate the truism that the venerable “legal 
question/political question” distinction invariably produces results that can 
be rationalized only by knowing the relevant identifications, expectations, 
and demands of the decision maker involved, it is not enough to indulge in’ 
normatively ambiguous classification and terminology, which tends more to 
obfuscate than to clarify. What is needed is frank recognition that, as Lewis 
Carroll’s Humpty Dumpty would tell us, a “charter,” “declaration,” or 
“resolution” will be called “binding” or “recommendatory” depending 
largely upon one’s policy preferences, qualified by processes of “reciprocal 
claim and mutual tolerance,” and that therefore it is the actual practice of 

_ States and other actors (and the policy reasons underlying that practice} that 
finally determines whether the NIEO Charter in general, and Article 2(2) (c) 
in particular, have “binding,” “recommendatory,” or no effect whatsoever.*! 

Looking, then, to the most recent available evidence of state practice in 


79 GA Res. 3082 (XXVIII). 28 UN GAOR, Supp. (No. 30) 40, UN Doc. A/9030 (1974). 

2 Principal among the major recent conferences have been UNCTAD IV at Nairobi in May 
1976 and the ongoing Paris Conference on International Economic Cooperation (CIEC); also 
the 1976 ILO World Employment Conference and the earlier 1975-UNIDO Lima Conference. 

81 At least tacit recognition of this thesis is given in the TOPCO/California Asiatic international 
arbitration with Libya, 17 ILM at 30-31, para. 89. For enlightened analyses of the legal effect 
of UN resolutions, which also support the thesis, see O. ASAMOAH, THE LEGAL SIGNIFICANCE OF ' 
THE DECLARATIONS OF THE GENERAL ASSEMBLY OF THE UNITED Nations (1966); J. CASTAÑEDA, 
LecaL Errects or Unrrep Nations ResoLUTIONS (1969); R. Hiccins, THE DEVELOPMENT OF 
INTERNATIONAL LAW THROUGH THE POLITICAL ORGANS OF THE UNITED NATIONS (1963). See also 
Arangio-Ruiz, The Normative Role of the General Assembly of the United Nations and the Declaration of 
Principles of Friendly Relations, 137 Recurm pes Cours 419, 431-518 (1972 HI); Falk, The 
Quasi-Legislative Compétence of the General Assembly, 60 AJIL 702 (1966); Schachter, The Evolving 
International Law of Development, 15 Cou. J. TRansnat’L L. 1, 4—6 (1976). 
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the foreign-wealth deprivation field,® one finds that in the great majority 
of cases the depriving countries ultimately have granted compensation in 
an amount and form not inconsistent with the “partial” compensation and 
valuation standards prevalent since World War II, and often with express 
reference to international law.** Admittedly, much of this evidence stems 
from North Americans (including myself), some of it predates the creation 
and adoption of the NIEO Charter, and only a minor share reveals what 
has been done to resolve “indirect,” “constructive,” or “creeping” expropria- 
tion controversies.** Neverthelesss, the basic compensation pattern is clear. 
Furthermore, in each of the reported cases since the NIEO Charter, all of 
them “expropriation” or “nationalization” cases, the respondent countries 
have been ones that voted for the adoption of the Charter.® 
All of this argues for the proposition that the principle of compensation 
as an international regulatory norm is yet alive, even if under attack. From a 
jurisprudential point of view, it matters not at all that the individual settle- 
ments, lump sum agreements, and arbitral awards that make this finding 
possible have resulted, more or less, from what the legal positivists would 
call “extralegal” expediencies. As the late Professor (recently Judge) Baxter 
once wrote, specifically with reference to lump sum agreement making, 
“[i]f one were to seek absolute equality of bargaining power and the com- 


82 See, e.g., R. LILLICH, INTERNATIONAL CLAIMS: PosTWAR BRITISH PRACTICE (1967); 1 R. LiL- 
LICH & B. Weston, note 12 supra; B. WESTON, INTERNATIONAL CLAIMS: POSTWAR FRENCH 
Practice (1971); Amerasinghe, The Quantum of Compensation for Nationalized Property, in 3 THE 
VALUATION OF NATIONALIZED PROPERTY, supra note 46, at 91 [hereinafter in this footnote cited 
as VALUATION]; Bradley, The Nationalisation of Companies in Tanzania, in PRIVATE ENTERPRISES 
AND THE East AFRICAN Company 207 (P. Thomas ed. 1969); Bradley, Legal Aspects of the 
Nationalisations in Tanzania, E. Arr. L.J., No. 3, 1967, at 149; Brower, The Future for Foreign 
Investment—Recent Developments in the International Law of Expropriation and Compensation, in 
PRIVATE INVESTORS ABROAD—PROBLEMS AND SOLUTIONS IN INTERNATIONAL BuSINESS 93 
(1976); Freidberg & Lockwood, The Measure of Damages Against Cuba, in 1 VALUATION 117; 
Furnish, Days of Revindication and National Dignity: Petroleum Expropriations in Peru and Bolivia, 
in 2 VaLuaTion 55 (1973); Gantz, The United States-Peruvian Claims Agreement of February 19, 
1974, 10 Int’. Law. 389 (1976); Goldman & Paxman, Real Property Valuations in Argentina, 
Chile, and Mexico, in 2 VALUATION 129; Girvan, Expropriating the Expropriators: Compensation 
Criteria from a Third World Viewpoint, in 3 VaLuation 149; Henry, The Valuation of Nationalized 
Property in Great Britain, in 1 VALUATION 86; Lillich, The Valuation of Nationalized Property by the 
Foreign Claims Settlement Commission, in id. at 95; Lillich, International Law and the Chilean Na- 
tionalizations: The Valuation of the Copper Companies, in 2 id. at 120; Orrego Vicuña, The Interna- 
tional Regulation of Valuation Standards and Processes: A Reexamination of Third World Perspectives, 
in 3 id. at 131; Seidl-Hohenveldern, The Valuation of Nationalized Property in Austria, in 1 id. 
at 64; Wesley, 4 Compensation Framework for Expropriated Property in Developing Couniries, in 3 
id. at 3. 

3 For a summary of compensation and valuation standards prevalent since World War II, 
see 1 R. Litiich & B. WESTON, supra note 12, at 207-56. 

81 Very little international legal analysis is to be found in this discrete butimportant realm. For 
a preliminary glimpse, see Weston, “Constructive Takings” Under International Law: A Modest 
Foray into the Problem of “Creeping Expropriation,” 16 Va. J. INT'L L. 103 (1975). See also 1 R. LiL- 
LICH & B. WESTON, supra note 12, at 167-73; B. WESTON, supra note 82, at 120-41; and Vagts, 
Coercion and Foreign Investment Rearrangements, 72 AJIL 17 (1978). 

*8 Among such post-NIEO Charter respondent countries are Bolivia, Chile, Guyana, Jamaica, 
Libya, and Peru. For details, see the authorities cited in note 82 supra, especially Brower. 
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plete absence of inducements or pressures, very few settlements of inter- 
national disputes or arrangements of matters of mutual concern could be 
taken as evidence of customary international law.”®® 

Thus, for all of the above reasons, it is necessary to conclude that 
Article 2(2) (c) is not at present an authoritative statement of existing inter- 
national law, i.e., not lex lata." Bearing in mind, however, that the law never 
has been chiseled in granite, one always must be sensitive to changing cir- 
cumstances, especially at this revolutionary time when, according to a grow- 
ing number of people, the world is undergoing a historical shift comparable 
at least to the transition from feudalism to the modern state system.® States 
that do not accept either the legitimacy or the content of existing law will 
continue to make the point that the Charter and, in particular, Article 2(2) (c) 
reflect a new standard of international law; and over time they may gain 
support for this position, especially if the North does not respond swiftly 
and adequately to the South’s increasingly urgent and entirely understand- 
able developmental appeal. In short, even though the NIEO Charter itself 
may be perceived as almost a “dead letter” juridically, Article 2(2) (c) may be 
the start of a fresh practice whose impact on the law, although currently 
without immediate binding force, could be substantial in the future. 


An Issue of Policy 


This essay began with a parable from Franz Kafka to stress the point that, 
over the years, the preponderance of the peoples of the Third World have 
gotten little or no real opportunity to participate in, and benefit from, the 
existing global economic order. This leads one to ask, irrespective of all that 
has been said so far, whether the LDC’s, now acutely alert to this “distributive 
injustice” (albeit too frequently without reference to their own internal 
orders), are not absolutely correct in insisting upon drastic system (including 
normative) change. One can legitimately wonder whether there is any real 
possibility of eliminating or substantially reducing global inequities as long 
as we continue to think and act according to the dictates of the present 
world order.®® 

Now whether this line of questioning is appropriate to NIEO Charter 
Article 2(2) (c) is a matter over which reasonable minds can differ. Farer, for 


86 Baxter, Treaties and Custom, 129 RECUEIL DES Cours 25, 89 (1970 I). For lengthy (and one 
hopes exhaustive) treatment of this point, see 1 R. LILLICH & B. WESTON, supra note 12, at 9-43. 

87 Accord, Texaco Overseas Petroleum Co/California Asiatic Oil Co. v. Libyan Arab Republic, 
17 ILM at 27-31, paras. 80—90; after comparing language and voting patterns relative to 
Resolution 1803 (XVII), note 14 supra, the sole arbitrator declared the law still to be as enunci- 
ated in Resolution 1803. 

88 See, in particular, the recent studies of the World Order Models Project of the Institute for 
World Order (New York City): R. Fark, A Srupy oF Furure Worips (1975); J. GALTUNG, 
THE TRUE WORLDS— À TRANSNATIONAL PERSPECTIVE (1980); R. KOTHARI, FOOTSTEPS INTO THE 
Future (1974); G. Lacos & H. Gopoy, THe RevoLuTIoN or Being (1977); A. Mazru1, 
A WoRrLD FEDERATION OF CULTURES (1977); ON THE CREATION OF A JusT WORLD ORDER 
(S. Mendlovitz ed. 1975). 

*° For a perceptive and sensitive treatment of “international equity and its dilemmas,” see 
O. SCHACHTER, supra note 62, at 3-34. See also note 93 and accompanying text infra. 
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example, has observed that the issue of compensation, at least when standing 
alone, probably is only “marginally relevant” to the redistribution of the 
global product.® And as Richard Lillich and I have documented in great 
detail, the Article 2(2) (c) challenge to international law actually seldom 
arises because the vast majority of compensation claims for the loss of 
foreign-owned wealth—an estimated 95 percent since World War II1—are 
settled through the negotiation of international lump sum agreements.’ 
Still, if only as a symbol of the Third World’s demand for radical change, 
Article 2(2) (c) should be considered in these lights. At the very least, such 
questioning impels one back to the basics of justificatory policy, something 
that seldom occurs when one stands more on the dominant than on the 
unfavored side of a legal tradition. If the international law principle of 
compensation cannot meet the test of the contemporary (and future) com- 
mon interest, then surely, and especially if it actually contributes to the 
problem of global poverty, it ought to give way to one that does. 

On what basis, then, might the international law principle of compensa- 
tion be justified, if at all? Certainly not, one would suppose, on those Western — 
conceptions of laissez-faire justice which inspired it and which, in later years, 
especially during the 19th century, made “the inviolability of private 
property” (and the correlative “duty” to make reparation for damage done 
thereto) a sine qua non of international square dealing. In our ideologically 
cloven world, such a rationale would be untenable. For any international 
law principle to survive, it must advance the common interests not of a 
limited ideology but of the wider (global) community it purports to serve. 

Of course, the “common interest of the world community” is something 
that is easier to talk about than it is to apply, especially in particular cases. 
Nevertheless, in a world aspiring to greater “distributive justice” for all 
peoples (no less highly generalized an abstraction), it is appropriate— 
indeed essential—to insist that the principle of compensation be made to 
serve “a world public order of human dignity” or, as Myres McDougal puts 
it, “a world public order in which values are shaped and shared more by 
persuasion than by coercion, and which seeks to promote the greatest pro- 
duction and widest possible sharing, without discriminations irrelevant of 
merit, of all values among all human beings.”® That is, if it is to avoid 
desuetude, the international law principle of compensation must find 


8 Farer, supra note 39, at 84. 

% See, in particular, 1 R. LiLLICH & B. WESTON, note 12 supra. See also R. LILLicu, note 82 
supra, and B. WESTON, note 82 supra, regarding British and French international claims prac- 
tice, respectively; and INTERNATIONAL CLAIMS: CONTEMPORARY EUROPEAN PRACTICE (R. Lillich 
& B. Weston eds., forthcoming 1981). 

8 McDougal, Perspectives for an International Law of Human Dignity, in M. McDoucaL & 
ASSOCIATES, STUDIES IN WORLD PuBLIC ORDER 987 (1960). Less abstractly, even if not splendidly 
in avoidance of the high-level-of-abstraction problem, this means that the principle of compen- 
sation must be seen to serve the following interdependent, although always potentially contra- 
dictory, objectives: (1) reducing the possibility for resort to coercion on the part of capital- 
exporting, claimant countries; (2) fostering at least minimum order within capital-importing, 
depriving countries; (3) maximizing the free flow of beneficial wealth, skills, enlightenment, 
and other important values across national boundaries; and (4) facilitating an optimum neces- 
sary return from and for all host country value processes. 
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validation in the degree to which it actually promotes a world economy that 
holds out, if not the assurance of complete security and total abundance, 
at least the prospect of minimum order and basic well-being for all. Only 
if it assists in the achievement of a peaceful, equitable, productive and, 
one should add, ecologically sensitive balance among competing legitimate 
demands can or should the principle be vindicated. Then, being identified 
more with the interests of the world community as a whole than with the 
interests of any particular group or groups, it would require neither sponsor 
nor justification. 

The probable Third World response is, however, that it is Article 2(2) (c), 
which is centrally concerned with the negative developmental impact of 
direct foreign investment (DFI) by transnational corporations, not the inter- 
national law principle of compensation, that is most likely to advance the 
world economy of human dignity to which I have just alluded. Starting from 
the realistic Kafkaesque perception that “[u]nfortunately, there are very 
few examples in history of the rich surrendering their power willingly or 
peacefully [to the poor],” as the former Director of the Policy Planning and 
Program Review Department of the World Bank has put it,” the argument 
would have at least three interdependent strands: 


(1) By allowing for greater autonomy among host societies, Article 
2(2) (c) would give effective meaning to the principle of “full permanent 
sovereignty.” As a consequence, it would eliminate vestiges of colonial- 
ism and other inequities in global economic relations, permit greater 
control over harmful DFI as represented especially by transnational 
corporations, and thereby afford greater freedom of choice among 
alternative paths to development (including, if desired, so-called dis- 

- sociative strategies of development). 


(2) Whatever the alarums sounded by the capital-exporting world 
(raised more as scare tactics, it would be argued, than as matters of deep 
conviction), the principles and procedures of Article 2(2) (c) would not 
deter DFI measurably. In fact, they would encourage such investment 
because they would help instill greater host-country self-respect, which 
in turn enables precisely those stable political climates that make for 
foreign investment security. 


(3) By requiring foreign-wealth deprivation controversies to be 
settled according to the law and through the tribunals of the depriving 
state, Article 2(2) (c) would facilitate compensation decisions consistent 


93M. uL Hag, THE THIRD WORLD AND THE INTERNATIONAL ECONOMIC ORDER 10 (Overseas 
Development Council Development Paper No. 22, 1976). The same author continues: 


Whenever and wherever the rich have made any accommodation, they have done so be- 
cause it had become inevitable, since the poor had gotten organized and would have taken 
away power in any case. The basic question today, therefore, is not whether the poor nations 
are in a grossly unfavorable position in the present order. They are, and they will continue 
to be, unless they can negotiate a new world order. The basic question really is whether 
they have the necessary bargaining power to arrange any fundamental changes in the 
present political, economic, and social balance of power in the world. 


Ibid. See generally also M. uL Hag, THE Poverty CurTAIN—CHOICES FOR THE THIRD WORLD 
(1976). 
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with the depriving state’s capacity (or incapacity) to pay. The conse- 
‘quence of such a risk allocation approach to compensatory decisions 
—involving a judgment that foreign investors (especially transnational 
corporations) are generally better situated to bear the costs of “na- 
tionalization” and other forms of deprivation— would be to promote 
global wealth redistribution and thereby facilitate the meeting of 
basic human needs. 


These and like arguments, I suggest, must not be taken lightly. They reflect 
both a profound (and by no means wholly unwarranted) belief that the 
present global order systematically discriminates against the interests of the 
poor, and an equally profound (and by no means wholly unwarranted) 
conviction that there is no way to reverse this state of affairs except by 
challenging head-on the criteria, rules, and procedures by which that order, 
in particular its economic parts, has operated heretofore. Concededly, 
for persons historically more on the giving than on the receiving end of 
economic (and political) decision, this injunction does not transform easily 
into changed behavior. Nonetheless, it is essential not to forget, in the words 
of former UN Under-Secretary-General for Economic and Social Affairs 
Philippe de Seynes, that “the historical circumstances of decolonization, 
memories of exploitation and the persistence of unequal bargaining 
powers have created the atmosphere in which foreign investment is now 
being judged.”™ g 

On the other hand, as de Seynes simultaneously observes (albeit in 
special contextual terms), one also dare not forget the “inescapable fact 
that non-renewable resources acquire value largely through international 
markets and [that] they can be exploited only through the most complex 
technological and logistic operations.”® De Seynes’s implicit message is, 
I think, that most countries, including those of the Third World, need 
private foreign capital and know-how to effect full employment and raise 
standards of living. At any rate, while it is difficult to construct general assess- 
ments in this connection (as shall be seen in a moment), the thesis seems 
by and large accurate. 

In the first place, “petrodollars” and foreign aid programs notwith- 
standing, there simply are not now (for military, political, and other reasons) 
sufficient public funds to meet the needs of economic development on a 
global scale;®* and, in any event, such funds typically are “tied” in ways that 


% De Seynes, Statement on the United Nations Study of Multinational Corporations to the 
Southwestern Legal Foundation, International and Comparative Law Center, Symposium on 
Private Investments Abroad, Dallas, Texas, June 13, 1974, UN Doc. OPI/CESI NOTE/254, 
at 3 (1974). 

% Id. at 4. 

38 One can easily suppose a radically different situation, of course, even if not a wholly 
salutary one, were the current rate of more than $450 billion in annual military expenditures 
diverted to the satisfaction of worldwide basic human needs. As Soviet Foreign Minister 
Gromyko told the UN General Assembly at its 7th Special Session in 1975: 


Of late, the economic upheavals which many states have been going through have increased 
in intensity, and they are increasingly affecting the people’s material situation. Statesmen 
and economists are racking their brains over the causes behind all this. But the conclusion 
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the LDC’s often and legitimately find onerous.” More importantly,. how- 
ever, public assistance does not commonly bring with it the sustained re- 
search and development, managerial/technical skills, and access to foréign 
markets and credit institutions that in many respects are critical to develop- 
ment and that typically we associate with DFI, especially on the part of 
multinational corporations. 

The same can generally be said, secondly, of such DFI alternatives as 
“know-how” or “management” contracts, “licensing” agreements, and 
“turn-key” operations. Furthermore, while certainly not to be discouraged, 
these “nonequity” alternatives are not without their own problems in terms 
of (social) cost and harmonious government-business relations.” 

Finally, even countries pledged to achieving their developmental goals 
strictly or mainly through “self-help” or “self-reliant” strategies, avowedly to 
“dissociate” themselves from too great a dependence on foreign entrepre- 
neurship and industrial modes of development, ordinarily cannot and do 
not foreclose foreign enterprise altogether.®® As Jimoh Omo-Fadaka has 
written, “Self-reliance does not mean that countries will not need or accept 
international assistance for their development. Obviously, they will need 
and seek foreign capital for particular projects. They would welcome such 


that is borne out every day and every hour is beyond question: the aggravation of economic 
problems is largely connected with the rising scale of the arms race and with soaring mili- 
tary expenditure. 


UNGA, 7th Spec. Sess., Issues and Background 13 (1975). On the distorted priorities that 
military expenditures can impose on societies, see R. SivARD, WORLD MILITARY AND SOCIAL 
EXPENDITURES 1980 (1980). 

97 See, e.g., The Cocoyoc Declaration, adopted Oct. 12, 1974 by the participants in the 
UNEP/UNCTAD Symposium on Pattern of Resource Use, Environment and Development 
Strategies at Cocoyoc, Mexico, Oct. 8-12, 1974, reproduced in Dev. DiaLocuE No. 2, 1974, at 92, 
and Basic DOCUMENTS IN INTERNATIONAL Law AND WORLD ORDER 415 (B. Weston, R. Falk, & A. 
D'Amato eds. 1980). While not rejecting foreign aid, the declaration underscores the 
importance of developing the “capacity of people themselves to invent and generate new 
resources and techniques” and, further, strongly denounces economic dependence. For critical 
views on foreign aid, at least as administered heretofore, see, e.g., P. BAUER, DISSENT ON 
DEVELOPMENT (1971); D. GouLer & M. Hupson, THE MYTH oF AID: THE HIDDEN AGENDA OF 
THE DEVELOPMENT REPORTS (1971); T. MENDE, From Arp ro RECOLONIZATION: LESSONS OF A 
FAILuRE (1973); J. SoMNER, BEYOND CHARITY— U.S. VOLUNTARY AID FOR A CHANGING THIRD 
Wor.p (1977); W. VERNEY, ECONOMIC DEVELOPMENT, PEACE AND INTERNATIONAL Law 118-216 
(1972); Frank & Baird, Foreign Aid: Its Speckled Past and Future Prospects, 29 INT'L ORGANIZATION 
133 (1975); Omo-Fadaka, Development: The Third Way, 1 ALTERNATIVES— A JOURNAL OF WORLD 
Poxicy 23 (1975); Rondinelli, International Assistance Policy and Development Project Administra- 
tion: The Impact of Imperious Rationality, 30 INT'L ORGANIZATION 573 (1976). 

%8 See generally W. CHUDSON & L. WELLS, JR., ACQUISITION OF TECHNOLOGY FROM MULTI- 
NATIONAL CORPORATIONS BY DEVELOPING Countries (UN Doc. ST/ESA/12, 1974), analyzing 
the various means of dealing with private foreign investment. See also Helleiner, International 
Technology Issues: Southern Needs and Northern Responses, in THE NEW INTERNATIONAL ECONOMIC 
ORDER, supra note 3, at 295. For earlier pertinent discussion, see W. FRIEDMANN & G. 
KALMANOFF, JOINT INTERNATIONAL BUSINESS VENTURES (1961). 

9 See, e.g., the excellent collection of mainly Third World essays in BEYOND DEPENDENCY — 
THE DEVELOPING WorLD SPEAKS Out (G. Erb & V. Kallab eds. 1975). See also P. URI, DEVELOP- 
MENT WITHOUT DEPENDENCE 60-75 (1976). 
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capital and assistance whether from private corporations or from govern- 
ment— provided these catalyze their development.”! 

In sum, irrespective of the utility of such conventional distinctions as 
“capitalism” and “socialism,” there is considerable evidence that at this 
stage in history the achievement of a world. economy of human dignity 
requires at least some kinds of DFI. Indeed, it is this fact, in combination 
with the premium now being placed on the principle of “full sovereignty,” 
which underlies, in Oscar Schachter’s words, “the ambivalence in the 
attitudes and legislation of many of the developing countries.”1°! 

Yet, it is one thing to say that the LDC’s need DFI (or at least certain kinds 
of DFI) and quite another to say that, in turn, this need compels the inter- 
national law principle of compensation. Indeed, it is precisely this mental 
leap that is rejected by much of the Third World. Accordingly, it behooves 
one to look more closely, even if only briefly, at the three major counter- 
arguments given. 

1. The Antidomination/Proequity Argument. The contention is widespread 
in the developing world (and assisted by Marxist and New Left writings 
on the international economy) that DFI, at least as practiced by the trans- 
national corporations commanding the field,’ is generally detrimental 
to Third World development, hence not to be encouraged, and therefore 
beyond the reach of the international law principle of compensation. This 


10 Omo-Fadaka, supra note 97, at 47. Consider also Parthasarathi, Self-Reliance as Alternative 
Strategy for Development, 2 ALTERNATIVES 365, 369 (1976), who writes that the concept of self- 
reliance (SR) . 


should not be equated merely with economic nationalism; nor should it be meant to imply 
autarchy or self-sufficiency; SR and self-sufficiency do not necessarily lie along the same 
“line.” While SR may imply, or indeed call for, self-sufficiency in a particular case, the 
reverse would not be true. SR does not imply a lessening of interest in international 
cooperation, but it does imply a desire to make the relations between industrialized and 
developing countries reflect genuine interdependence and international economic justice. 


See also Mittleman, The Dialectic of National Autonomy and Global Participation: Alternatives to 
Conventional Strategies of Development— Mozambique Experience, 5 ALTERNATIVES 307 (1979). 

101 O, SCHACHTER, supra note 62, at 126. Schachter continues: “This apparent contradiction 
cannot be dismissed as irrational; it should be understood as reflecting a polarity inherent in the 
objective circumstances and, in that sense, as a challenge to seek a reconciliation that would, to 
the extent possible, maximize the competing values.” Ibid. For similar opinion, see Dawson & 
Weston, supra note 12, at 72-77. 

102 The term “transnational corporation,” which I use interchangeably with the term “multi- 
national enterprise,” is the expression used in Article 2 of the NIEO Charter. Whatever the 
term employed, however, this advanced form of business organization clearly dominates direct 
foreign investment, as implied by Article 2 itself. For details, see, e.g., Sairvant, Controlling 
Transnational Enterprises: A Review and Some Further Thoughts, in THE NEw INTERNATIONAL 
ECONOMIC ORDER-—-CONFRONTATION OR COOPERATION BETWEEN NORTH AND SouTH? 356, 
357-60 (K. Sauvant & H. Hasenpflug eds. 1977). On the other hand, it should be understood 
that most of the activities of the multinational firms are located in the developed, not the 
developing, world. “This is so,” writes Joseph LaPalombra, “notwithstanding the proliferation 
of developing nations since World War I, and notwithstanding the location of natural 
resources and population growth in the Third World.” J. LaPALoMBRA, MULTINATIONAL 
CORPORATIONS AND DEVELOPING COUNTRIES 4-5 (Report No. 767 from the Conference 
Board, 1979). 
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thesis derives from- one or both of at least two distinct perceptions about 
transnational corporations: first, that these firms, capable of circumventing 
national policies and regulations, are prone to coercive, fraudulent, or 
otherwise dubious practices which subvert the local political order; and 
second, that these enterprises perpetuate an inequitable international 
division of labor, encourage dependency technologies more appropriate 
to the “metropole” than to the “periphery,” and disregard the crux of de- 
velopment as the satisfaction of basic human needs. In the Northern/ 
Western world, where history has favored private property rights more 
than the social interest, these perceptions have been given regrettably 
short shrift. 1% 

Yet there is substantial basis for the argument, even if, as happens to-be 
true, it often is espoused by elitist Third World spokesmen. Past disclosures 
of bribery, duress, and “covert operations™ on the part of transnational 
corporations and their “home” countries amply justify the first perception 
noted; and there are rich and growing data to the effect that multina- 
tional enterprise (past and present) is not as economically virtuous as its 
proponents claim, that in fact it tends to inflict major harm upon host 
(particularly developing) societies, at least from a needs-oriented point of 
view.!® The multinational corporations, planned on a planetary scale and 
at economic levels rivaled only by a few nation-states, can be shown in 
many instances to be oblivious to the interests of the poor countries. 
Operating in extremely oligopolistic markets, intent upon global profit 
maximization, and generally committed to GNP-growth models of 
development, they are arranged more to reinforce than to repeal what 
Dieter Senghass has called the “structurally crippled” condition of most 


1% A popular elaboration of these and related themes is found in R. BARNETT & R. MULLER, 
GLOBAL REACH-—THE POWER OF THE MULTINATIONAL CORPORATIONS (1974). For a less im- 
passioned study, reflecting both the benefits and the burdens of multinational enterprise, 
see THE IMPACT OF MULTINATIONAL CORPORATIONS ON DEVELOPMENT AND ON INTERNATIONAL 
Retations 14 (UN Doc. E/5500/Rev.1, ST/ESA/6, 1974). 

1% For a brilliant synoptic account of Western liberalism’s place in relation to historical 
demands for economic justice, see Barbara Ward's Foreword to M. ut Hag, THE Poverty 
Curtain, supra note 93, at ix—xii. 

105 See, e.g., C. GOODSELL, AMERICAN CORPORATIONS AND PERUVIAN Pouirics (1974). See also 
Multinational Corporations and United States Foreign Policy (ITT and Chile): Hearings Before the 
Subcomm. on Multinational Caner: of the Senate Comm. on Foreign Relations, 93d Cong., lst 
Sess. (1973). 

108 See authorities cited in note 103 supra. See also, among many other writers, Ajami, 
Corporate Giants~Some Global Social Costs, in MULTINATIONAL CORPORATIONS AND WORLD ORDER 
109 (G. Modelski ed. 1972); Hymer, The Efficiency (Contradictions) of Multinational Corporations, 
60 Am. Econ. Rev. 446 (1970); Hymer, The Multinational Corporation and the Law of Uneven 
Development, in Economics AND WorRLD ORDER 113 (J. Bhagwati ed. 1972); Muller, The 
Political Economy of Global Corporations and National Stabilization Policy: A Diagnostic on the Need for 
Social Planning, in THE MULTINATIONAL CORPORATION AND SOCIAL CHANGE 179 (D. Apter & 
L. Goodman eds. 1976); Sunkel, Big Business and Dependencia, 50 Foreicn Arr. 517 (1972). 
Additionally, see D. GOULET, THE UNCERTAIN PROMISE— VALUE CONFLICTS IN TECHNOLOGY 
TRANSFER (1977); MOBILIZING TECHNOLOGY FOR WORLD DEVELOPMENT (J. Ramesh & C. Weiss 
eds. 1979); W. CHupson & L. WELLS, supra note 98. 
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Third World economies.’” “Were [these companies] genuinely multina- 
tional and representational in their ownership and policies, and more 
broadly oriented to meeting human needs rather than increasing 
stockholder profits,” write John and Magda McHale, “they could be 
considered as a useful and cohesive force in an economically and politically 
fragmented world.” Unfortunately, however, or so the McHales conclude, 
“this is not the case.”!°° Market incentives do not by themselves generate 
much concern on the part of commercially motivated foreign investors to 
attend to LDC needs.” 

Understandably, therefore, the Third World search is on for new ways 
and means to deal with DFI. Still, I believe one may legitimately question 
the desirability of abandoning the international law principle of com- 
pensation in this particular connection. Not that it should not be required 
to account for abusive and societally detrimental practices attributable to 
DFI when applied in the important postdeprivation process of valuation. 
To the contrary, this accounting can and should be pressed fully (a point 
I have made elséwhere"! and to which I return below”). Yet, do we not 
risk unwanted, possibly inequitable, results when, as Article 2(2) (c) of the 
NIEO Charter seems to do, we abandon the principle altogether? 

- Consider, for example, the truism that DFI is comprised neither entirely 


107 Senghass, If You Can’t Keep Up With the Rich . . . Keep Away, DEVELOPMENT FORUM, 
May 1977, at 3. Senghass attributes this circumstance “to the continuing dominance of classical 
free trade doctrine” in the international discussion on development policy. Ibid. For further - 
treatment of this and related themes by the same author, see Senghass, More Self-Reliance as 
an Alternative Policy, in PROBLEMS OF WORLD MODELING— POLITICAL AND SOCIAL IMPLICATIONS 
13] (K. Deutsch, B. Fritsch, H. Jaguaribe, & A. Markovits eds. 1977). 

108 J, McHale & M. McHale, Basic Human Needs: A Framework for Action 194 (Report 
to the UN Environment Programme, April 1978). 

108 Ibid, 

10 Harry Johnson has summarized private business behavior in this sphere as follows: 


Its capacity to make profits derives essentially from its possession of productive knowledge, 
which includes management methods and marketing skills, as well as production tech- 
nology. It has no commercial interest in diffusing its knowledge to potential native 
competitors. Nor has it any interest in investing more than it has to in acquiring knowledge 
of local conditions and investigating ways of adapting its own productive knowledge to 
local factor/price ratios and market conditions. Its purpose is not to transform the 
economy by exploiting its potentialities (especially its human potentialities) for develop- 
ment, but to exploit the existing situation to its own profit by utilization of the knowledge 
it already possesses, at minimum cost to itself of adaptation and adjustment. . . . Hence, 
it will invest in technological research on the adaptation of its technology and in the de- 
velopment of local: labour skills only to the extent that such investment holds a clear 
prospect of profit. 


TECHNOLOGY AND ECONOMIC INDEPENDENCE 79-80 (1975). 

11 This approach is developed at length in Weigel & Weston, note 35 supra. For criticism 
of certain aspects of this approach, see Hu, Compensation in Expropriations: A Preliminary 
Economic Analysis, 20 Va. J. INT'L L. 61 (1979); Mintz, An Economic Analysis of Aspects of Inter- 
national Expropriation of Property, in 2 THE VALUATION OF NATIONALIZED PROPERTY, Supra 
note 82, at 18, 21-25. For an earlier attempt along similar lines, see Axelrod & Mendlovitz, 
Expropriation and Underdeveloped Nations: The Analogy of U.S. Constitutional Law, in Essays ON 
EXPROPRIATIONS 83 (R. Miller & R. Stanger eds. 1967). 

u2 See text preceding and following note 139 infra. 
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of multinational enterprise nor entirely of unsavory or harmful business 
activity. To be sure, the owners or managers of private foreign capital and 
technology are not engaged in charitable works. Writes Harlan Cleveland: 
“Generating and fulfilling effective demand, not meeting basic human . 
needs, [has been] the criterion of business judgment. The ‘bottom line,’ 
not the ‘bottom billion,’ [has been] the central focus of public policy.” ™? 
Nevertheless, in our “more or less” —not “either-or”— world, many foreign 
investors do try to act the “corporate good citizen.” Moreover, economic 
cost-benefit analyses of the impact of DFI upon Third World development, 
including some analyses of transnational corporate activity, reveal that 
private profit can be consistent with social objectives (e.g., in certain tech- 
“nology transfers, manpower training, and local subcontracting).'**-These 
observations and findings, although necessarily qualified by the principal 
interests and world views of the analysts involved (corporate management, 
labor/trade union, home country, host country, or other),’* naturally 
complicate the Third World argument and consequently present economic. 
crosscurrents not easily maneuvered by lawyers. But the- legal policy 
question remains nonetheless: is it equitable (desirable), especially in the 
absence of safeguards against arbitrary discrimination, to withhold from 
essentially responsible foreign investors an international assurance, even a 
minimal one, of an “appropriate” or “fair” return in the event of a publicly 
inspired wealth deprivation? Regarding the private enterprise that has yet 
to make an investment and that presumably is “on notice,” an “assumption 
of risk” argument may suffice as an answer. It clearly is a dubious rejoinder, 
however, for the enterprise that already is in place and that may well have 
gotten there on the basis of an official invitation or other representation 
made earlier (a point one hopes is not lost on those LDC’s which sooner 


13 Cleveland, Toward an International Poverty Line, in J. McHale & M. McHale, supra note 
108, at 3. 

14 On this point, see Keohane & Ooms, The Multinational Firm and International Regulation, 
29 INT'L ORGANIZATION 169 (1975); Streeten, Costs and Benefits of Multinational Enterprises in 
Less-Developed Countries, in THE MULTINATIONAL ENTERPRISE (J. Dunning ed. 1971). A useful 
(and sobering) summary of the competing arguments about the impact of the multinational 
firm upon Third World development is provided in Diebold, Multinational Corporations: Why 
Be Scared of Them?, 12 Foreicn Por'y 79, 84—85 (1973). See also note 137 infra and accompany- 
ing text. 

45 George Modelski has usefully demonstrated this point in a recent important collection 
of previously published essays: TRANSNATIONAL CORPORATIONS AND WORLD ORDER (1979): 
“The field of international business,” he writes in the Introduction, at 4, 


is composed of a number of important and partly antagonistic interest groups, and its 
analysis must necessarily consider the interests and the world views of such groups. 
Without wishing to be excessively deterministic in this matter we might maintain for the 
sake of clarity of exposition that the field contains at least four important groups: corpora- 
tions (represented by management), employees (both union and nonunion), home-country 
governments, and host-country governments. 


Distinct outlooks and approaches toward multinationals, he continues, correspond to each of 
these groups, and in his collection Modelski assembles “studies and expositions of views” 
that adequately express them. Of course, as Modelski is careful to point out, “this effort does 
not exhaust the range of viewpoints to be considered.” Id. at 5.- 
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or later will expand their own trade and investments to neighboring and: . 
more distant countries). 

Also to be considered is the consequence of a domesticated compensation 
principle upon claimants'and controversies not associated with major 
foreign enterprise: for example, upon minor foreign entrepreneurs and 
individual property owners (or upon alien personal injury and other non- 
wealth claims). One possible answer is that Article 2(2) (c) is not meant to 
affect other than major DFI. Another is that most— perhaps all— of these 
variables are covered by international human rights prescriptions and 
customary “denial of justice” principles. Were Article 2(2) (c) an authorita- 
tive statement of international law, an alert advocate surely would so argue. 
The interpretative enterprise being the highly subjective phenomenon that 
it is, however, the fact remains that Article 2(2) (ci, which is silent in these 
respects, is potentially capable of corrosive effect beyond the major DFI 
context. Moreover, despite recent campaigns from Washington and else- 
where, ‘the accelerating march of authoritarianism worldwide hardly 
warrants unqualified optimism about human rights and “denial of justice” 
protections. To be sure, many societies North and South will be undeterred 
in assuring protection to individual foreign nationals who are in some way 
deprived at the hands of local authorities. Indeed, many will do so irrespec- 
tive of any sense of international legal obligation. Nevertheless, by virtue 
of its understandable preoccupation with the developmental impact of 
transnational corporations and other major foreign enterprise, Article 
2(2) (c) overlooks the interest of individuals from throughout interna- 
tional society (including from the developing world) in not being asked to 
shoulder. disproportionately painful burdens compared to all the rest." 

In sum, as regards the antidomination/proequity argument, Article 
2(2) (c) appears to overreach. By withholding the compensation issue from 
international law standards and procedures, and in a manner that fails to 
safeguard against arbitrary decision, it invites inequities of its own—in- 
equities that ultimately can work to the disadvantage of the long-term 
interests of the LDC’s themselves.!!7 Granted, one can insist that the historic 
plight of the Third World is so gross an inequity as to justify incurring all 
or most other inequities. However, this value choice seems unnecessary 
when it comes to the compensation issue in the prescriptive as distinct from 
_ applicative context.1® My point is not that there should not be strenuous 
efforts to eliminate imperious and otherwise “inappropriate” foreign 
investment modes and practices, even serious consideration of funda- 
mental kinds of system change. What is questioned is whether rejection of 
the international law principle of compensation is the best way to achieve 
this objective. Better suited to the task, it would seem, are multilateral codes 
of conduct and grievance machinery, perfected regulatory legislation at the 
national level, preinvestment “screening” arrangements and agreements, 


118 One is tempted to ask, however, whether this logic should apply to the likes of a John D. 
Rockefeller or a J. Paul Getty. 

"7 See subsection 2 infra. 

118 See text preceding and following note 139 infra. See also Weigel 8 Weston, note 35 supra. 
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joint ventures, “unpackaging” and “phase-out” programs, and the like. Such 
new and improved methods of regulation and accountability, I believe, are 
less apt to risk inequitable or otherwise unwanted results because, in contrast 
to Article 2(2) (c), they favor discrete assessments that are alert to the infinite 
complexity of particular cases and national economies." Indeed, as G. K. 
Helleiner suggests, lately increased experimentation along these lines may 
well account for a recent precipitous decline in formal “nationalization” 
and “expropriation” disputes involving U.S. firms abroad.’ At any rate, 
given the growing North/South consensus on international regimes capable 
of promoting greater accountability, not to mention the attention given to 
remedial national regulation measures in Article 2(2)(b) of the NIEO Charter 
itself, these alternative approaches seem more likely to win universal 
endorsement and therefore more useful resolutions to the, problems of . 
Third World underdevelopment. 

2. The Nondeterrence Argument. The contention that vtkana of the 
international principle of compensation—of an internationally pledged 
“appropriate” return—would not deter DFI measurably is one that for 
obvious reasons is strongly resisted in the Northern/Western world (at least 
officially). However, it is a thesis that deserves greater deference than 
ordinarily it receives." The so-called promotional pacemaker, for example; | 
who typically starts new LDC ventures (especially in the manufacturing 
sector where often there is little or no indigenous entrepreneurial experi- 
ence), only to withdraw once the enterprise is under way, is unlikely to be 


19 


It would be preferable that for their part, the host countries defined well in advance at 
what moment they meant to take a share—either governmental or by local capitalists — 
if the firms which come from abroad indicate at what point they would insist on participa- 
tion by their nationals in the personnel and management of these firms. It would be 
natural, too, that the host countries outlined the sectors to which they would prefer to see 
foreign capital directed subsequently, as the initial investments are gradually replaced 
by local capital. Such schemes could prevent misunderstandings and tensions, and could 
make of foreign enterprises a real impetus for a balanced, and less dependent, national 
development. 


P. Urt, supra note 99, at 75. Summaries of the kinds of national prior-restraint schemes to 
which Uri refers are available in a series of reports by the UN Secretary-General on per- 
manent sovereignty over natural resources. See, e.g., UN Docs. E/5170 (1972), E/5425 (1973), 
and A/9716 (1974). 

20 Helleiner, supra note 98, at 297. Helleiner cites the following two studies of the Bureau 
of Intelligence and Research of the US Department of State: NATIONALIZATION, EXPROPRIA- 
TION, AND OTHER TAKINGS OF UNITED STATES AND CERTAIN FOREIGN Property Since 1960 
(1971); Disputes Invotvinc US FOREIGN DIRECT INVESTMENT: Jory 1, 1971 TurouGH Jury ' 
31, 1973 (1974). 

1) See, e.g., THE IMPACT OF MULTINATIONAL CORPORATIONS, note 103 supra. See also Ball, 
Proposal for an International Charter, in GLopAL Companies 167 (G. Ball ed. 1975); E. Rostow, 
The Need for a Treaty, in id. at 156. 

122 See text at note 6 supra. 

23 This point and the discussion following are drawn from one of my earlier writings. 
See Weston, International Law and the Deprivation of Foreign Wealth: A Framework for Future 
Inquiry, in 2 THe FUTURE OF THE INTERNATIONAL LEGAL ORDER 36, 172—75 (R. Falk & C. Black 
eds. 1970). 
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easily dissuaded. Often the same can be said, too, of resource-dependent 
enterprises which, despite alternative sources or synthetic substitutes, may 
find themselves so “locked in” as to make minimal compensation assurances 
virtually meaningless; or, indeed, of any (at least large-scale) foreign in- 
vestor who, by demonstrating reasonably strict or even general adherence 
to host country priorities and policies, stands to reduce the risk of uncom- 
pensated deprivation and therefore the probability of being deterred by the 
absence of compensation promises. Also, as surely no pedant’s footnotes 
need substantiate, insurance schemes, pricing mechanisms, tax write-offs, 
and various bookkeeping devices, while not without cost to corporate share- 
holders and customers, make it possible for many foreign investors to spread 
or otherwise offset potential losses in ways that make the risk of uncom- 
pensated deprivation a less significant factor in foreign investment decision 
making than is commonly believed. 

Still, even if as only one of the many risks and uncertainties of foreign 
investment, there is no blinking the fact that a heightened potential for un- 
compensated deprivations, as implied by Article 2(2) (c), would have a 
chilling effect upon DFI. Without a minimal assurance against major loss— 
“at least a short-range assurance of an adequate return... and 
recovery”! —small foreign investors, for example, who do not have the 
- flexibility of the multinational corporations, would likely as not be deterred. 
In fact, although the evidence is mixed, there is reason to believe that the 
“chill factor” would extend even to the multinationals,’ and to national 
and international aid, trade, and lending institutions.as well. Controlled 
as the latter are by governments that favor stable and understandable 
(to them) ‘business environments, a hardening on their part can also be 
reasonably expected.'”6 


24 O, SCHACHTER, supra note 62, at 125. 
125 


Firms, like other organizations and even individuals, are able to operate more effectively 
if they understand their environment and can predict its future shape. Therefore, a 
relatively stable and understandable business environment is of crucial importance to a manager 
of a multinational corporation. . . . A host country with a rapidly changing business 
environment . . . would have to offer unusually attractive market, labor, technical, raw 
materials, or other advantages to an MNC in order to induce it to invest. 


Goodman, The Social Organization of Decision-Making in the Multinational Corporation, in Apter & . 
Goodman eds., supra note 106, at 63, 77 (emphasis added). Accord, Y. AHARONI, THE FOREIGN 
INVESTMENT DECISION Process 273-303 (1966). For empirical studies supporting the “chilling 
effect” theory relative to DFI in general, see E. BaRLow & I. WENDER, FOREIGN INVESTMENT 
AND Taxation 210-12 (1955); J. Gaston, OBSTACLES To DIRECT FOREIGN INVESTMENT 17 
(Nat'l Indus. Conf. Bd. 1951); J. Gaston, OBSTACLES AND INCENTIVES TO PRIVATE FOREIGN 
INVESTMENT 1962-64, at 14-15 (Nat'l Indus. Conf. Bd. 1965); U.S. DEP'T or COMMERCE, 
Factors LIMITING UNITED STATES INVESTMENT ABROAD, pt. 2 (1954). See also A. FArouros, 
GOVERNMENT GUARANTEES TO FOREIGN InvesTorS 50-54 (1962); Report of the Secretary- 
General, Economic Development of Underdeveloped Countries—International Flow of 
Long-Term Capital and Official Donations, 1959-61, UN Doc. A/5195 (1962); Root, The 
Expropriation Experience of American Companies, Bus. Horizons, April 1968, at 69. . 

6 An indication of the kinds of benefits that could be lost beyond the purely investment 
sector is suggested in Erb, The Developing World's “Challenge” in Perspective, in BEYOND DE- 
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True, it can be said that Article 2(2) (c) does not repudiate the notion 
of compensation itself, that it appears only to remove it from international 
jurisdiction. This argument is in no way helped, however, by the failure of 
the NIEO Charter to assure against arbitrary discrimination, a truly sorry 
omission that always must be recalled when contemplating Article 2(2) (c). 
Also, it can be said that the capacity of the LDC’s to achieve their objec- 
tives through collective action (as most conspicuously illustrated by some 
of the recent successes of the OPEC countries) can serve as an effective 
countervailing force to the threat of withheld foreign capital and know- 
how.” However, there is evidence that the early optimism surrounding 
“commodity power” has receded; and, in any event, the policy is fraught 
with complexities that are not easily controlled no matter how earnest the 
desire. Finally, it can be argued that by emphasizing (1) private technology 
purchases and public technology transfers, and (2) “dissociative” or “self- 
reliant” strategies of development, dependence on DFI can be sharply re- 
duced, and with it the need for concern about the issue of deterrence. 
This last rebuttal cannot be lightly dismissed. Yet it is, I believe, too extreme 
in underestimating, first, the “smoother, more automatic, and sometimes 
even (socially) cheaper access to technology” that is afforded by multi- 
national firms”? (in contrast to “licensees or one-shot, arm’s length 
purchasers of ‘shelf’ technology”); second, the potentiality of new “ap- 
propriate technologies” through smaller (but more vulnerable) DFI; and 
third (and more generally), the fact of an increasingly interpenetrating, if 
not always truly interdependent, world.'° l 

Thus, Article 2(2) (c) again appears to overreach. By elevating the 
principle of “full permanent sovereignty” to heights equivalent to those of 
earlier monarchial times, it does unwitting disservice to precisely that 


PENDENCY, supra note 99, at 135, 149: 


For the developing countries, the costs of intensification of their confrontation with the 
developed world could indude: 


(a) Defensive commodity stockpiling by individual industrialized countries or groups 
of these countries; 

(b) A drawing inward and a further withdrawal from the family of United Nations 
institutions by developed countries; 

(c) A hardening of the rich-country approach toward trade negotiations with the 
developing nations, both in the multilateral negotiations in Geneva and with regard to 
primary commodities; 

(d) Greater support for protectionist policies in developed countries, and, conse- 
quently, more frequent use of such mechanisms as counter-vailing duties (applied 
against subsidized foreign exports) and requests for “voluntary” restrictions on de- 
veloping-country exports of certain “sensitive” products; and 

(e) A decline in bilateral development assistance programs and a cutback in support 
for the leading programs of international financial institutions. 


127 See Bergsten, Panel Discussion on the New International Economic Order, in THE New 
INTERNATIONAL Economic ORDER, supra note 3, at 347, 347-48. 

128 Helleiner, supra note 98, at 297. 129 Jd., at 298. 

130 For an insightful essay on dissociative strategies of development, see C. Diaz-Alejandro, 
Delinking North and South: Unshackled or Unhinged?, in A. FisHLow, C. DÍAZ-ALEJANDRO, R. 
Facen, & R. HANSEN, R1cH AND Poor NATIONS IN THE WoRLD Economy 85 (1978). 
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constituency it was designed to help; it risks losing those great reservoirs 
of beneficial private (and public) foreign capital and know-how which must 
be tapped (although unequivocally reoriented to meet basic needs)" if 
genuine distributive justice is to be achieved. It is not denied that a repudia- 
tion of the international law principle of compensation would produce 
adjustments that over time would establish new stabilities of expectation 
and behavior. But in the meanwhile, forgetting for the moment the un- 
reconstructed interventionist predilections of some Northern constituencies, 
what would be the cost/benefit ratio? 

3. The Wealth Redistribution Argument. One positive response to the fore- 
going question is, as noted earlier, that the possibilities for redistributing 
the global product would be that much more enhanced. By requiring 
foreign-wealth deprivation controversies to be settled according to domestic 
law principles and procedures, Article 2(2) (c), it can be argued, would 
facilitate compensation decisions consistent with a depriving state’s capacity 
(or incapacity) to pay and thereby help reduce glaring economic inequities. 

There is, I think, larger merit to this contention than Northerners 
(especially Americans) ordinarily are inclined to give it, at least when 
it is limited to the short run.? Among other things, we blanch at “deep 
pocket” thories of risk allocation that presume foreign investors (especially 
the multinational corporations) to be relatively well situated to shoulder the 
costs of “nationalization” and other forms of wealth redistribution. Per- 
haps out of some blind allegiance to outworn shibboleths that posture 
any socialist experiment as the work of the devil, or perhaps because of 
some anthropomorphic conception of business enterprise that resists ex- 
plaining why collectivities should not be treated differently ‘than 
individuals,” we tend to discount the variety of schemes, pricing 
mechanisms, tax write-offs, and other risk-spreading devices that, though 
costly, make such burdens at least bearable. 

Nevertheless, my sense is that Article 2(2) (c) overreaches yet again. 
In the first place, although saying so is to risk charges of paternalism, it is by 
no means clear that a general acceptance of Article 2(2) (c) would lead to true 
distributive justice. The Third World elitism that infuses much of the NIEO 
debate and the authoritarianism that now is rising throughout the South 
afford scant assurance that basic human needs would actually be met (a point 
that alone might justify international jurisdiction over the compensation 
issue, especially if the West, were to give to “economic, social and cultural 


131 See text preceding and following note 139 infra. 

132 A notable exception is American economist Martin Bronfenbrenner who has sought to 
demonstrate through arithmetic models that the “confiscation” of private foreign wealth 
(.e., without compensation) in “reasonably representative” underdeveloped economies can - 
significantly accelerate economic development “by shifting income to developmental invest- 
ment from capitalists’ consumption, from transfer abroad, and from unproductive ‘invest- 
ment’ like luxury housing.” The Appeal of Confiscation in Economic Development, 3 Econ. Dev. & 
CULTURAL CHANGE 201 (1955). 

133 On some of the moral implications of anthropomorphizing juridical/political entities, 
see Mazrui, supra note 3, at 372-73. 
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rights” the same prominence it now gives to “civil and political rights”). Sec- 
ond, there is, as seen, the possibility that a domestication of the principle 
of compensation would deter needed beneficial foreign capital and tech- 
nology, particularly in the absence of assurances against arbitrary dis- 
crimination. While exaggerated in the North, this potential cost should not 
be minimized. Finally, there are systemic complexities that, although often 
neglected by deprivation-prone governments, nonetheless complicate the 
process of wealth redistribution in ways that are not always quickly evident. 
As David Apter has observed, 


what might be called the “Algerian solution” of extensive nationaliza- 
tion is not so easily accomplished. Enclaves can easily be taken over and, 
if not run by the government, handed over to a consortium. But where 
MNC domination affects an entire sector, such as large-scale fabrication 
plants, or petrochemicals, the problem is that the efficiency of the 
operation, the profits of the firm, are a function of an international 
network of pricing, tax rebates, labor agreements abroad, and so forth. 
To nationalize the part of the organization operating in a particular 
country is not to nationalize the network. Hence, unless the 
multinational sector consists of subsidiaries in which there is virtually no 
connection to the productive and financial facilities of the rest of the 
firm, the Algerian solution is very awkward, leading to inefficiencies,” 
bureaucracy, and a different set of social overhead costs. Dependency, 
then, is built into intermediate modernization. Control cannot simply be 
a function of nationalization or any stock-in-trade solutions. No one can 
nationalize the metropolitan impact, the world market, the pricing and 
transfer policies.‘ a 


Of course, lawyers untrained in economics (and who therefore bring no 
obvious comparative advantage to the Third World’s wealth redistribution 
argument) must be wary to avoid quick judgments in this realm, especially. 
since even the economists can be found to disagree. 15 On balance, however, 
it is fair to say that, while certainly to be taken more seriously than it has 
been, the argument exaggerates the redistributive potential. Article 2(2) (c) 
looks to be the wrong tool for the right job. 


xo * k k 


Thus, although not to minimize in any way the need to make the global 
wealth process work for the many instead of the few, one must conclude that 
Article 2(2) (c) should not be recommended as de lege ferenda. For all the 
reasons noted, it would tend more to retard than to promote a world economy 
of human dignity. Deprecating the wisdom of long experience that a 
minimum of security and fair dealing is required to ensure economic. 
progress and reward, it plays too lightly with the fundamental truth of our 


1 Apter, Charters, Cartels, and Multinationals —Some Colonial and Imperial Questions, in THE 
MULTINATIONAL CORPORATION AND SOCIAL CHANGE, supra note 106, at 1, 24 (footnote 
omitted). 

135 See, e.g., Garnick, “The Appeal of Confiscation” Reconsidered: A Gaming Approach to Foreign 
Economic Policy, 11 Econ. Dev. & CuLTuraL CHANGE 353 (1963), a reply to Bronfenbrenner, 
note 132 supra. See also Bronfenbrenner’s reply to Garnick: Second Thoughts on Confiscation. 11 
Econ. Dev. & CULTURAL CHANGE 367 (1963). 
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time: the increasing interpenetration and interdependence of peoples and 
problems, and the consequent emergence of a planetary culture whose 
survival and development depend not on confrontation but on coopera- 
tion. Utilizing the essentially conservative principle of “full permanent 
sovereignty” as a weapon of socioeconomic change’! (only to challenge, 
by way of double irony, an essentially radical principle that was fired in the 
crucible of royal encroachment and despotism), Article 2(2) (c) places the 
interests of the host state above all other interests, thereby fosters precisely 
that competitive nationalism which is at the root of North-South inequities, 
and consequently risks further contributing to the Third World’s economic 
malaise. l 

Even so, if we recall the Kafka parable quoted at the outset and face up 
to the crippled state of the LDC’s as a consequence mainly of the asym- 
metrical structures that the “metropole” has visited upon the “periphery” 
since the beginning of colonialism (rather than of some “backward” in- 

- ability to generate investment capital), it is difficult to escape a profound 
unease over the conclusions reached so far. It is hard not to sympathize 
with the “man from the country” who seeks a flexible and highly decentralized 
system to ensure that his economic and other priorities will be met. 

In the first place, as suggested earlier, there is mounting evidence that 
LDC links to the industrialized world, through aid, trade, investment, 
and migration (not least at the hands of the multinational corporations), 
not only have failed to improve the lot of the world’s poor, but actually have 
worked to their “de-development.” Summarizes M.I.T. economist Jagdish 
Bhagwati: 


[T]here is the doctrine of “malign neglect” which views the impact of . 

links between the rich and the poor nations as primarily detrimental to 
the latter group. In the apt description of Osvaldo Sunkel, integration 
of the developing countries in the international economy leads to their 
domestic disintegration. This doctrine also supports the economic 
notion, used extensively by the Swedish economists Knut Wicksell and 
Gunnar Myrdal, of growing disequilibrium and exploding sequences, 
rather than the classical notions of equilibrium. Thus, multinational 
corporations disrupt domestic salary structures by introducing islands 
of high-income jobs that cause exorbitant wage demands by. others 
seeking to keep up with the Joneses in the multinationals. International 
trade leads to the perpetuation of the role of developing countries as 
producers of primary, unsophisticated products that relegate them toa 
secondary and inferior position in the international division of labor. 
Furthermore, in the classic Prebisch thesis, the terms of trade of the 
primary-product-exporting developing countries have declined and 
will continue to do so, conferring gains on the developed and inflicting 
losses on the developing countries. The brain drain to the developed 
countries deprives the developing countries of scarce skills and the 
-talents that make economic progress possible. The attractions of 


45“We ... find in the concept of permanent sovereignty over resources a principle 
which is, so to speak, conservative in its stress on sovereign rights (based on historic acquisition) 
yet utilized by poor countries as a weapon of change.” O. ScHACHTER, supra note 62, at 21. 
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Western standards of living make domestic setting of priorities and 
raising of savings difficult if not impossible."*” 


Second, the postdeprivation application of the international law principle of 
(“appropriate”) compensation historically has not displayed much concern . 
for the extent to which, as one measure of valuation, the deprived foreign 
investor has contributed to the local social interest or not, least of all the ~ 
interest of meeting basic human needs. The language of “excess profits” - 
has entered the valuation vocabulary in recent years, to be sure; but the 
language of “prompt, adequate, and effective” nevertheless prevails as 
the central rallying cry, with “book value” as the cri du coeur. Finally, but by 
no means least importantly, there is an indelicate paternalism attached to 
any thesis that argues, in essence, that the LDC’s do not know what is good 
for themselves. The point speaks for itself. » 

Still, Article 2(2) (c) does not ensure against arbitrary discrimination. To 


137 Bhagwati, Introduction, in THE New INTERNATIONAL ECONOMIC ORDER, supra note 3, at 
1, 2-3, The author summarizes the opposing traditional view as follows: 


The ideology that has traditionally been dominant is aptly characterized as that of “benign 
neglect” —links with the rich nations create benefits for the poor nations. This view of the 
world economy parallels the utilitarian economists’ view that the invisible hand works to- 
promote universal well-being. In this model, the laissez-faire view that private greed will 
produce public good translates on the international scene into the notion that, while 
the different actors in the world economy pursue their own interests, the result will, 
nonetheless be to benefit the developing countries. Thus, while multinational corporations 
invest in these countries to make profits, they will increase these countries’ incomes, 
diffuse technology, and harness their domestic savings. The exchange of commodities 
and services in trade will reflect the principle of division of labor and hence bring gains 
from trade to these countries. The migration of skilled labor, instead of constituting a 
troublesome brain drain, will help to remove impediments to progress such as inadequate 
remuneration of the educated elite. 


Id. at 2. - : 
For a fictional rendering opposed to the “benign neglect” school and supportive of the 
“malign neglect” point of view, see A. Hux.ey, IsLanp (1962), especially at 80-81: 


“How on earth were you able to choose?” Will asked. 


“The right people were intelligent at the right moment,” said Ranga. “But it must be 
admitted—they were also very lucky. In fact Pala as a whole has been extraordinarily 
lucky. It’s had the luck, first of all, never to have been anyone's colony. Rendang kas a 
magnificent harbor. That brought them an Arab invasion in the Middle Ages. We have no 
harbor, so the Arabs left us alone and we’re still Buddhists or Shivaites—that is, when 
we're not Tantrik agnostics.” 


“Is that what you are?” Will enquired. “A Tantrik agnostic?” 


“With Mahayana trimmings,” Ranga qualified. “Well, to return to Rendang. After the 
Arabs it got the Portuguese. We didn’t. No harbor, no Portuguese. Therefore no Catholic 
minority, no blasphemous nonsense about its being God’s will that people should breed 
themselves into subhuman misery, no organized resistance to birth control. And that isn’t 

‘our only blessing: After a hundred and twenty years of the Portuguese, Ceylon and 
Rendang got the Dutch. And after the Dutch came the English. We escaped both those 
infestations. No Dutch, no English, and therefore no planters, no coolie labor, no cash 
crops for export, no systematic exhaustion of our soil. Also no whisky, no Calvinism, no 
syphilis, no foreign administrators. We were left to go our own way and take responsibility 
for our own affairs.” 


“You certainly were lucky.” 


V 
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invoke the Kafka parable one last time, it does not ensure that, once in 
control, the “man from the country” will not himself become a despised 
“doorkeeper. ” This is, I think, the fundamental difficulty with Article 2(2) (c), 
the main reason why it should be rejected. 

Suppose, however, that Article 2(2) (c) were to be revised so as to prohibit 
arbitrary discrimination, and explicitly as a matter cf international legal concern. 
What then? Could we not then endorse, as appears to be true of Article - 
2(2) (c), a “domesticated” principle of compensation? More provocatively, if 
we could point to an express international prohibition against arbitrary 
discrimination, and assume that the LDC’s seeking juridical dissociation would be 

fully cognizant of the risks of withdrawn capital and know-how, why not leave the 
matter of compensation to the local authorities? 

I confess no absolute certainty on this issue. Clearly, it is no answer to 
say that sucha revision would be merely an exercise in “anticolonialist” 
or “antiimperialist” sentimentality. Major changes obviously would be 
wrought, including the possibility (probability?) of an “equal treatment” 
rather than “minimum international standard” application of the compen- 
sation principle. Nor is it an answer that under such revised circumstances 
the LDC’s would be more likely than other countries to evade their non- 

-discrimination obligations. 'A more vivid assertion of ethnocentric hubris 
would be hard to imagine. Yet it is an answer, surely, that the economically 
and militarily powerful North (not to mention newly arrived powers in the 
developing world) might manipulate the revision to the detriment of the 
LDC’s. However uncertain the notion of “appropriate compensation,” the 
concept of “arbitrary discrimination” (with a lesser history of case-by-case 
refinement) is vaguer still, and thus more susceptible of interpretative abuse. 
Either because of a perception (real or otherwise) of an LDC evasion of 
nondiscrimination obligations or because large economic or political 
interests might be at stake, it regrettably is not difficult to conceive of a 
compensation or other foreign-wealth deprivation controversy generating 
rapid-fire charges of “arbitrary discrimination” for the purpose of justifying 
a unilateral intervention of some coercive sort. And therein lies a basis for 
genuine concern.'8 

True, some Third World spokesmen might claim (contrary to whai I 
contend above) that these abusive risks are reason enough to disregard the 
NIEO Charter’s failure to warrant against arbitrary discrimination in the 
first place. But this would be to turn the argument on its head. The point is 
not to renounce language that, even if imperfect, is serviceable as a check on 
potentially abusive LDC power. The point is to encourage arrangements, 
including the establishment of international tribunals or equivalent resolu- 
tive mechanisms, that can reduce conflict and promote cooperation 
beneficial to all. 

Nevertheless, real dangers lurk. Despite the lessons supposedly learned 
from Vietnam, it is too facile and risky to indulge the popular cliché (or an 


13 For historical evidence of such a possibility as a propensity in U.S. foreign policy, see 
Lafeber, Empire Begins at Home, Tue Nation, June 9, 1979, at 656. See also W. LAFEBER, 
Tue New Emprre (1963). 
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economic coercion equivalent) that “the days of gunboat diplomacy are 
over.” To be sure, it always can be insisted that the dangers are worth 
risking. Stability—often a euphemism for maintaining the status quo— 
is not and cannot be the optimal requirement of the international or any other 
system ali the time. In this instance, however, even if we admit to the LDC 
straitjacket, is it really necessary to tempt,serious harm? Is the international 
law principle of compensation necessarily inconsistent with the principle of 
“full permanent sovereignty”? 

My sense is that there is a promising middle way. Rather than scrap the 
international law principle of (“appropriate”) compensation altogether, and 
consequently invite potentially explosive inequities and harm damaging to 
everyone’s self-interest (at least over the long run), international lawyers 
should undertake to redefine or reform it, and in a way that will force no 
major compromise upon the principle of “full permanent sovereignty” as 
responsibly conceived. They should accommodate it to the basic human needs 
and second-order values (as appropriate) for which “full permanent 
sovereignty” should be presumed to stand. 

Of course, this route is not easy to follow. It requires serious psychological 
and political as well as economic adjustments, both North and South. Also, it 
requires enlightened commitment by all concerned policy analysts— 
especially the economists and lawyers—to fashion “scientific” indicators and 
formulas that can tell us where private profit ends and social responsibility 
begins. Yet, if the more broadly intended models of development strategy 
worked out by the Argentine Bariloche Foundation and the American 
Overseas Development Council are any indication,’ it can be done. More 
importantly, it must be done. In addition to giving objective meaning to the 
concept of “appropriate compensation” by admitting into the balance of 
relevant considerations such potential (and two-way) evils as “duress” and 
“fraud,”'? this compromissary option would help catch the urgent struc- 
tural problems of North-South economic relations that in the context of 
foreign-wealth deprivation have so far escaped adequate international 
attention (and consequently produced more confrontation than concilia- 
tion). It is of course to the credit of the UN Commission on Transnational 

Corporations that this option is on its agenda for the formulation of a 
transnational corporate “code of conduct.”' Yet the option merits far 
wider attention still. As stated in the RIO (“Reshaping the International 
Order”) Report to the Club of Rome, coordinated by Nobel Laureate Jan. 


139 See A. HERRERA, ET AL., CATASTROPHE OR New SOCIETY? A LATIN AMERICAN WORLD 
Mops (Ottawa: International Development Research Centre, 1976); M. Morris, MEASURING 
THE CONDITION OF THE WoRLD's PooR— THE PHYSICAL QUALITY oF Lire INDEx (1979). In both 
studies, the authors reject GNP economics as the sole or even most important way to measure | 
economic progress and human welfare. 

140 As noted earlier, I have attempted (with the help of colleagues) a preliminary foray in this 
direction already. See notes 35 & 111 supra. Much more needs to be done, however. 

41 On the two-way character of “duress” and “fraud,” see Vagts, supra note 84, at 33. 

12 See UN Commission on Transnational Corporations, Transnational Corporations: 
-Material Relevant to the Formulation of a Code of Conduct, UN Doc. E/C.10/18, at 80-81, 
94 (1977). 
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Tinbergen, there is a pressing need 


for new development strategies— national and international— defined 

and designed, not merely to meet the criterion of private or state 

profitability, but rather to give priority to the expressions and 

satisfaction of fundamental human values. Society as a whole must accept 

the responsibility for guaranteeing a minimum level for all its citizens 
; and aim at equality in human relations. . . .1% 


The essence of the above argument is, of course, that the international 
law principle of compensation should be treated more as a presumption 
than as an inflexible rule; that the test of its legitimacy should be the extent 
to which it actually promotes the common interest of a world economy of | 
human dignity; and that on these terms it seems neither an impossible nor an 
onerous norm for developed and developing countries to accept. Indeed, 
unless it is because the logical extension of this preferred view is that the 
burden of policy proof should rest upon the depriving state whenever the 
compensation question is handled by its domestic tribunals, or that it should 
rest upon the injured foreign investor whenever the issue may be decided 
by its home jurisdiction, it is difficult to see why anyone should refuse to do 
so. A concomitant approach, I concede, is the active development of inter- 
‘party preinvestment arrangements at the national level and decision- 
making mechanisms on the international plane that can more easily forestall 
and handle foreign-wealth deprivation disputes in an equitable and im- 
partial manner, a key concern of the UN Commission on Transnational 
Corporations mentioned above.’ But to acknowledge this approach is less 
a concession than it is a suggestion about where in this special realm the 
North-South dialogue should be bending much of its energies. 


IV. CONCLUSION: SUMMARY AND POSTSCRIPT 


In the preceding pages, I have considered how, from a world order policy 
perspective, one ought to greet the failure of Article 2 of the Charter of 
Economic Rights and Duties of States to provide for or otherwise honor the 
international law public purpose doctrine, the doctrine of alien non- 
discrimination, and the principle of compensation, as traditionally under- 
stood and applied in the foreign-wealth deprivation context. By way of 
conclusion, it is useful to reiterate the principal judgments reached. 


(1) The failure of Article 2 to provide for the so-called public purpose 
doctrine is no cause for alarm. The doctrine never has been sanctioned 
as a “rule” of international law whose violation independently engages 
international responsibility. Its omission, therefore, is entirely con- 
sistent with state practice. 


(2) The failure of Article 2 to provide for the doctrine of alien non- 
discrimination is explained by, and therefore must be seen against, a 
historical backdrop of imperialistic and ethnocentric application. This 


143 J. TINBERGEN, ET AL., RESHAPING THE INTERNATIONAL ORDER—A REPORT TO THE CLUB 
or Rome 63 (1976). 
44 See note 142 supra. 
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backdrop not having been adequately perceived or appreciated by 
Northern/Western, analysts over the years, the doctrine is therefore 
much ‘in need of fundamental review and reappraisal. However, the 
failure of Article 2 to ensure against arbitrary discrimination is an 
egregious omission that should not be tolerated. 


(3) The apparent repudiation by Article 2(2) (c) of the international 
law principle of (“appropriate”) compensation should be recognized 
neither as lex lata nor as de lege ferenda. It cannot be recognized as 
lex lata because it was not expected to have “binding” legal effect, 
because .a large segment of the international economic community 
opposed its adoption, and because it has not been confirmed in post- 
adoption practice. Moreover, it should not be recognized as de lege 
ferenda because, on final analysis, it would work to the overall detriment 
of the developing world (in large part because of its failure to protect 
against arbitrary discrimination) and thereby inhibit the achievement 
of a world economy of human dignity. However, to ensure at least 
minimal sensitivity to the problématique of universal well-being, the 
international law principle of (“appropriate”) compensation should be 
made to accommodate to the principle of “full permanent sovereignty” 
as responsibly defined. In its application, it should be infused with basic 
human needs considerations; it should be treated more as a rebuttable 
presumption than as an inflexible rule. 


These judgments, I recognize, are not likely to be received enthusiastically 
by all who are concerned about the interrelation of direct foreign investment 
and territorial sovereignty. I suffer no illusion that they will be viewed as 
anything other than a “sellout” among certain capital-exporting constituen- 
cies or, conversely, as anything other than a liberal apology for the 
capitalist status quo among certain elements in the developing world. 
Identifying with the common interest of the world as a whole and conse- 
quently deferring to no particular special interest—least of all the “Inherent 
Rights Group” and the “Hard Socialist Group” in Thomas Bergin’s 
“imaginary debate”'*—they challenge both the old and the proposed new 
order of things. This middle course seems appropriate, however. The great 
challenge lies less in “proving” the rightness or wrongness of the competing 
special claims (and values) involved, but in formulating, clarifying, and 
applying policies that will simultaneously satisfy developmental goals and 
attract beneficial private capital and technology. Such is the essence, in any 
event, of what is involved in much of the Law of State Responsibility (and 
International Claims) generally: the accommodation, in creative and 
humane fashion, of the exclusive interest of each nation in achieving 
economic freedom and well-being, on the one hand, and of the exclusive 
interest of the foreign investor in being assured at least a minimum of 
security and cooperation, on the other. It is hoped that what has been said 
here will move that process of accommodation a bit further than has been 
done heretofore. 


M5 See Bergin, The Compensation Rule: An Imaginary Debate, in 2 THE VALUATION OF NATIONAL- 
IZED PROPERTY, supra note 82, at 3. ` 


INTERNATIONAL ARBITRATIONS BETWEEN STATES 
AND FOREIGN PRIVATE PARTIES: 
THE LIBYAN NATIONALIZATION CASES 


By Robert B. von Mehren and P. Nicholas Kourides* 


On November 29 and 30, 1971, Iran occupied three islands, which were 
nominally under British protection, in the Persian Gulf. As a result of 
Britain’s failure to prevent the occupation, the Government of the Libyan 
Arab Republic, on December 7, 1971, announced the nationalization of all of 
the interests and properties in Libya of BP Exploration Company (Libya) 
Limited (BP), a subsidiary of British Petroleum Company Limited. On 
September 1, 1973, on the fourth anniversary of the military takeover of 
Libya led by Colonel Muammar el-Qaddafi, the Government of Libya 
‘announced the nationalization of 51 percent of the interests and properties 
in Libya of nine international oil companies. Approximately 5% months 
later, on February 11, 1974, on the eve of the opening of the Washington 
conference of major oil-importing nations, the Government of Libya an- 
nounced the nationalization of the remaining 4¢ percent of the interests 
and properties in Libya of three of those nine companies: Texaco Overseas 
Petroleum Company (TOPCO), a subsidiary of Texaco Inc.; California 
Asiatic Oil Company (CALASIATIC), a subsidiary of Standard Oil Com- 
pany of California; and the Libyan American Oil Company (LIAMCO), a 
subsidiary of Atlantic Richfield Company. 

These nationalizations by the Libyan Government of the interests and 
properties in Libya of BP, TOPCO and CALASIATIC, and LIAMCO 
created the disputes that set the stage for three major international arbitra- 
tions. The awards that were handed down by the international arbitral 
tribunals in these three arbitrations—the BP arbitration,! the TOPCO/ 
CALASIATIC arbitration,? and the LIAMCO arbitration*— offer unique 


* Members of the New York Bar; Mr. von Mehren is a member of the Board of Editors. The 
authors were of counsel to TOPCO in the TOPCO/CALASIATIC v. Libya arbitration. All 
translations in this-article, unless otherwise indicated, were made by or specifically for the 
authors. 

1 BP Exploration Co. (Libya) Ltd. v. The Government of the Libyan Arab Republic. The 

_BP/Libya Concession Tribunal Award (Merits), dated October 10, 1973 (hereinafter cited as 
BP award), relating to both jurisdiction and the merits of the case, was handed down in the 
English language and was published at 53 ILR 297 (1979). 

2 Texaco Overseas Petroleum Co./California Asiatic Oil Cc. v. The Government of the 
Libyan Arab Republic. The TOPCO/CALASIATIC Preliminary Award, dated November 
27, 1975 (hereinafter cited as TOPCO/CALASIATIC Preliminary Award), relating solely 
to jurisdiction, was handed down in the French language. TOPCO and CALASIATIC pre- 
pared an authorized English translation of the Preliminary Award, which was privately 
published in August 1977 in a printed pamphlet. The English translation was also published 
at 53 ILR 389 (1979). The TOPCO/CALASIATIC Award on the Merits, dated January 19, 
‘1977 (hereinafter cited as TOPCO/CALASIATIC Award on the Merits), relating solely to 
the merits of the case, was handed down in the French language. TOPCO/CALASIATIC also 
prepared an authorized English translation of the Award on the Merits, published in the 
printed pamphlet referred to above. A portion of the original French text was published at 104 
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opportunities for comparative analysis of litigating problems in interna- 
tional arbitration and for the consideration of the impact of arbitral awards 
upon international law. Because these three cases arose out of very similar 
facts and involved virtually identical issues of law, they afford, at one level, 
an opportunity to review the effect that decisions made by counsel as to 
the mode of presentation and the shaping of issues may have upon the 
results of an international arbitration. At another level, the arbitrators in 
their awards discuss significant issues of international law that are par- 
ticularly relevant today in a thoughtful consideration of the role that inter- 
national law should play in a developing “new economic order.” 


I. THE CONTEXT OF THE ARBITRATIONS 


This article will consider at both levels the three arbitral proceedings 
and the awards rendered in them. Before doing so, however, the economic 
and legal context in which the disputes arose will be discussed. 

_ Atthe time of its independence in 1951, Libya was an extraordinarily poor 
country with almost no known natural resources of consequence, a sparse 
and uneducated population, only small areas of arable land (over 90 percent 
of the country is desert), and little hope for much improvement. From 1951 
to 1976, however, Libya experienced unprecedented economic growth, 
almost entirely as a result of the discovery, extraction, and exportation 
of petroleum.* By 1979, Libya’s income from oil exports was estimated to 
be in excess of $16 billion, which placed it among the world’s 15 wealthiest 
‘countries; for 1977, Libya’s per capita income was estimated at $6,500° (as 
compared with $40 in 1951), which ranked it as the highest in Africa. 
Although the first major oil discovery was not made until 1959 and the 
first petroleum exports did not begin until 1961, by 1969 Libya had become 
the fourth largest petroleum exporter in the world.®, 


J. Droit Int’: 350 (1977). The English translation was published at 53 ILR 389 (1979) and 
17 ILM 8 (1978); references in this article will be to paragraph numbers of the Award on 
the Merits. 

3? Libyan American Oil Co. v. The Government of the Libyan Arab Republic. The award 
of the arbitral tribunal in the LIAMCO arbitration, dated April 12, 1977 (hereinafter cited 
as LIAMCO award), relating to jurisdiction, the merits, and damages, was handed down in 
the English language and was published at 20 ILM 1 (1981). 

‘For example, in 1969 petroleum accounted for 99.8% of Libya’s total exports. Zartman 
& Buenda, La Politique étrangère libyenne, in La LipyE NouveLLe 101, 108 (1975). For a discussion 
of the development of the Libyan oil industry from various points of view, see, e.g, S. M. 
GHANEM, THE Pricinc of Lisyan Crupe OiL (1975); Regnier & Talha, Les Probiémes de 
développement économique, in La Ligye NOUVELLE, supra, at 187; R. FARLEY, PLANNING FOR 
DEVELOPMENT IN LipyA 106-31 (1971); Heitmann, Libya: An Analysis of the Oil Economy, 7 
J. Mop. Arr. Stup. 249 (1969); The Oil Story, Lisyan Rev., Oct. 1966, at 18; Oil: The Key to 
Sufficiency, id., Feb. 1966, at 28; A. A. Q. Kussan, Lisya: Its Ow INDUSTRY AND Economic 
System 98-166 (1964). 

5 Wren, Libyans Awash in Oil Money, Technology and Foreigners, N.Y. Times, Oct. 20, 1979, at 2, 
col. 3. The International Bank for Reconstruction and Development in its World Development. 
Report of 1979 estimated Libya’s per capita income in 1977 to be approximately $6,680, re- 
ported in Mippte East, Jan. 1980, at 55. 

6 S. H. SCHURR & P. T. Homan, MIDDLE EASTERN OIL AND THE WESTERN Wor-p 118 «1971). 
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Creation of the Legal Structure 


' Faced in 1951 with the unencouraging economic outlook described 
above, Libya seemed to have no other prospects for economic development 
than the discovery and exploitation of natural resources. Since no viable 
resources had been discovered by the time of its independence, an extensive, 
costly, and risky program of exploration was essential.’ It was in the light 
of these economic imperatives that Libya took the first steps towards creating 
the legal environment in which exploration for petroleum within its terri- 
tory might move forward.® 

Four years after independence, the Libyan Petroleum Law of 1955 (here- 
inafter referred to, both in its original form and as amended, as the Petro- 
leum Law) was promulgated; it established the terms and conditions under 
which petroleum concessions would be contractually granted and operated.® 
The Petroleum Law set forth a standard form of deed of concession, and 
Article 9 required that it be used for the grant of all concessions.” The 
standard form contained provisions often found at that time in concession 


7 In addition to the obstacles caused by Libya’s lack of transportation and other utilities, 
shortage of equipment and skilled labor, and inclement weather, one unique problem de- 
serves mention. Libya had been a principal battlefield of World War II, and before explora- 
tion for oil could be undertaken, the oil companies had to clear live mines from many 
minefields. 

8 For a detailed, but biased, discussion of the development of petroleum legislation in Libya 
through the mid-1960’'s, see generally M. S. Maghribi, Petroleum Legislation in Libya (unpub. 
J.8.D. diss., June 1966, in George Washington University School of Law Library). 

? The Petroleum Law (Law No. 25 of 1955) was drafted under the direction of Dr. Anis 
Qasem, a Palestinian lawyer in the employment of the Libyan Ministry of Justice. It was 
considered one of the most progressive examples of petroleum legislation and was designed 
to protect the interests of the Libyan Government, while offering the necessary guarantees 
to the oil companies. See speech from the Throne read by Prime Minister Mustapha Ben 
Halim before the federal Parliament during its fourth session on Dec. 9, 1954, quoted in 
TOPCO/CALASIATIC Memorial on the Merits, dated Feb. 27, 1976, at 13 (unpub.) [here- 
inafter cited as TOPCO/CALASIATIC Memorial on the Merits]. 

The 1955 Petroleum Law was designed to protect Libya’s economic and political interests 
more fully than the petroleum legislation then prevailing in other Middle Eastern countries. 
The latter had established a legal pattern that contemplated one or perhaps a small number 
of large concessions covering either the entire national territory or a very substantial part of the 
national territory. By contrast, the Libyan law imposed limits on the number of concessions 
and the total areas that could be held at one time by a single concessionaire. The law also 
required that if numerous concessions were held by the same concessionaire, they could not all 
be located in one zone but had to be divided among the four zones into which, for purposes of oil 
concessions, Libya had been divided. Thus, the concessions held by a concessionaire were 
spread over wide and noncontiguous geographical areas, which not only greatly increased the 
costs of exploring and developing the areas but also forced the oil companies to contribute to 
unifying the country because of the necessity of developing supply, transportation, and 
communication networks in order to link their separate concession areas. Moreover, the 
Petroleum Law required that concession holders relinquish portions of each concession area 
within specified periods of time, beginning 5 years after the original grant. This requirement 
compelled the oil companies to explore the concession areas quickly, before making the 
mandatory relinquishments, and consequently assured Libya of rapid exploration of its, 
petroleum resources. 


10 Pursuant to the Petroleum Law, TOPCO and CALASIATIC tween 1955 and 1966 were 
granted jointly 12 deeds of concession and in 1968 acquired a 75% interest in two others 
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contracts" relating to the following, inter alia: term of concession and option 
for renewal, surrender or relinquishment of concession area, obligation 
to explore for petroleum and to spend certain amounts in Libya, obligation 
to carry on operations in accordance with good oil field practice, surface 
rent, royalties after commercial production of oil, taxation and division of 
profits after commercial production of oil, exemption from certain import 
and export duties, foreign currency exchange controls, transportation 
rights, right of entry to and exit from Libya for employees of the conces- 
sionaire, insurance of the contractual rights of the concessionaire, obliga- 
tion to employ a Libyan work force, filing of reports relating to operations, 
inspection of books of the concessionaire, force majeure, requirements 
relating to assignment of rights, right of removal of property by the con- 
cessionaire, circumstances of revocation, arbitration and governing law, and 
certain fees.” 

Two of the provisions of the standard form of deed of concession, clauses 
16 and 28, are of particular importance to the three arbitral awards con- 
sidered here. Clause 16 guaranteed to the concession holders their con- 
tractual rights, which could not be altered except by the mutual consent of 
the parties (a so-called stabilization-of-rights provision). Clause 16 in ‘its 
final version reads as follows: 


. 


(1) The Government of Libya will take all steps necessary to ensure 
that the Company enjoys all the rights conferred by this Concession. 
The contractual rights expressly created by this concession shall not 
be altered except by mutual consent of the parties. 


(2) This Concession shall throughout the period of its validity be 
construed in accordance with the Petroleum Law and the Regulations 
in force on the date of execution of the agreement of amendment by 
which this paragraph (2) was incorporated into this concession agree- 
ment. Any amendment to or repeal of such Regulations shall not affect 
the contractual rights of the Company without its consent.” 


The purpose of clause 16 was to ensure to the concession holders the 
enjoyment of their rights unless they agreed otherwise.’* Sole Arbitrator 





(hereinafter referred to collectively as the TOPCO/CALASIATIC deeds of concession). In 
1960, BP acquired a 50% interest in one deed of concession held by Nelson Bunker Hunt 
Company (Bunker Hunt) (hereinafter referred to as the Hunt/BP deed of concessicn): The 
Hunv/BP deed of concession had originally been granted to Bunker Hunt in 1957. LIAMCO 
. was granted seven deeds of concession in 1955, but voluntarily surrendered two and re- 
linquished another two prior to the 1973 decree of nationalization. Only three of these deeds 
(hereinafter the LIAMCO deeds of concession) were the subject of the dispute in the LIAMCO 
arbitration, The deeds of concession relating to the disputes are herein referred to 
collectively as the deeds of concession. 
1 For a general discussion of conditions of oil concessions, see H. Carran, THE EVOLUTION 
oF OIL CONCESSIONS IN THE MIDDLE EAST AND NORTH AFRICA 27-120 (1967). 
® For a more detailed discussion of the provisions in the Libyan deeds of concession, see 
the LIAMCO award, at 27-33. . 
13 TOPCO/CALASIATIC Award on the Merits, para. 3. 
1 Dr. Qasem, Chairman of the Libyan committee of experts that drafted the Petroleum Law 
, and former Chairman of the Libyan Petroleum Commission, characterized clause 15, which 
was modified by the December 1961 Royal Decree, as “a fundamental provision emphasizing 
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Mahmassani in the LIAMCO arbitration discussed this point at some length: 


To strengthen this contractual character in LIAMCO’s and similar 
other concession agreements as a precaution against the fact that one 
of the parties is the State, it was deemed necessary to ensure a certain 
protection for the contractual rights of the concessionaire. Usually, 
foreign investors before taking the risk of investing substantial amounts 
of money and labor for working their concessions, are anxious to seek 
sufficient assurance for the respect of the principle of the sanctity of 
contracts. In other words, they seek to be guaranteed against the pos- 
sibility of arbitrary exercise by the State of its sovereignty power either 
to alter or to abrogate unilaterally their contractual rights. Any such 
alteration or abrogation of concession agreements should be made by 
mutual consent of the parties. 


To ensure such protection in LIAMCO’s Concessions, a specific 
provision has been inserted to that effect in Clause 16 of its Agreements. '* 


From its original form in 1955 through three subsequent amendments, 
clause 16 reaffirmed that the concession holders’ rights granted by contract 
could not be unilaterally altered by the Libyan Government, even through 
amendments to the Petroleum Law or by changes in the regulations promul- 
gated thereunder.’® 

**When oil production finally began in the early 1960's, Libya was eager to 
have those deeds of concession that it had entered into revised in order to 
obtain for itself additional financial benefits." Hence, the Government issued 
several Royal Decrees revising the Petroleum Law; after each revision, the 
Ministry of Petroleum and the respective concession holders amended the 
terms of the deeds of concession to conform with the decree. Each amend- 
ment to a deed was negotiated between the parties. The Libyan Government, 
from the first major amendment to the Petroleum Law in 1961 to the last 
major amendment in 1971, consistently recognized the principle that the 
rights of the concession holders could not be unilaterally changed without 
their consent.’ 


the sanctity of contracts.” Qasem, Libyas New Oil Policy, Wortp PerroLeum, Sept. 
1962, at 49, 90. 

8 LIAMCO award, 20 ILM at 30. 

16 Article 24 of the Petroleum Law confirmed the rights of the concessionaire: 


The Minister may issue the following and other Regulations necessary for the imple- 
mentation of this Law . . . provided, however, that these Regulations or any amend- 
ment thereto shall not be contrary to or inconsistent with the provisions of this Law or ad- 
versely affect the contractual rights expressly granted under any permit or concession in 
existence at the time the Regulations are issued or amended. 


TOPCO/CALASIATIC Preliminary Award, 53 ILR at 396. 

11 See generally R. FARLEY, PLANNING FOR DEVELOPMENT IN Lipya 213-24 (1971). 

18 See, e.g., Amendments to the Petroleum Law, Lisyan Rev., Jan. 1966, at 26, 27. Prior to the 
takeover of the Libyan Government by Colonel Qaddafi, the Libyan Review represented the 
Libyan Government's position on certain issues. The Government in the Libyan Review con- 
firmed its respect for clause 16 when the deeds of concession were amended in 1966: 


As the existing Petroleum Law provides that no changes may be introduced into the 
Law and the Regulations issued thereunder which may affect the contractual rights of the 
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The other important provision is clause 28 of the deeds of concession which 
contained the arbitration and choice-of-law provisions.’ Clause 28 in its final 
form reads in pertinent part as follows: 


l. If at any time during or after the currency of this Concession any 
difference or dispute shall arise between the Government and the 
Company concerning the interpretation or performance hereof, or any- 
thing herein contained or in connection herewith, or the rights and 
liabilities of either of such parties hereunder and if such parties should 
fail to settle such difference or dispute by agreement, the same shall, 
failing any agreement to settle it any other way, be referred tc two 
Arbitrators, one of whom shall be appointed by each such party, and an 
Umpire who shall be appointed by the Arbitrators immediately after 
they are themselves appointed. 


In the event of the Arbitrators failing to agree upon an Umpire within 
60 days from the date of the appointment of the second Arbitrator, 
either of such parties may request the President or, if the President is 
a national of Libya or of the Country where the Company was incor- 
porated, the Vice-President, of the International Court of Justice to 
appoint the Umpire. ; i 


2. The institution of Arbitration proceedings shall take place upon 
the receipt by one of such parties of a written request of Arbitration 
from the other which request shall specify the matter in respect of which 
Arbitration is required and name the Arbitrator appointed by the party 
requiring Arbitration. 


3. The party receiving the request shall within 90 days of such receipt 
appoint its Arbitrator and notify this appointment to the other of such 
parties failing which such other party may request the President, or in 
the case referred to in paragraph 1 above, the Vice-President, of the 
International Court of Justice to appoint a Sole Arbitrator and the deci- 
sion of a Sole Arbitrator so appointed shall be binding upon both such 
parties. 


7. This Concession shall be governed by and interpreted in accord- 
ance with the principles of law of Libya common to the principles of 
international law and in the absence of such common principles then by 





companies without their consent, the draft law, with its proposed provisions, seems to be 
the only way of securing the consent of the companies and their agreement to amend their 
concession contracts. 


Out of its desire to respect the contractual rights secured by companies in accordance 
with the legislation in force and in order to reassure them and to secure equality between 
them, the Government has sought, through negotiation, to obtain acceptance by the 
companies operating in Libya of the proposed amendments. : 

Ibid. ` 

19 Article 20 of the Libyan Petroleum Law prescribes arbitration pursuant to clause 28 as 
the means for settling disputes: “Any disputes between the Ministry of Petroleum and the 
concession holder arising from any concession granted under this law shall be settled by 
arbitration in the manner set out in the Second Schedule [the form of deed of concession] 
hereto.” Quoted in LIAMCO award, 20 ILM at 38. 
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and in accordance with the general principles of law, including such of 
those principles as may have been applied by international tribunals.” 


` The most significant portion of clause 28, for the purposes of this dis- 
cussion, is paragraph 7, the choice-of-law provision. In its original form as 
enacted by the Petroleum Law, the choice-of-law provision read: “This Con- 
cession shall be governed by and interpreted in accordance with the Laws 
of Libya and such principles and rules of international law as may be rele- 
vant, and the umpire or sole arbitrator shall base his award upon those laws, 
principles and rules.”*! This language remained unchanged until it was 
amended by the July 1961 Royal Decree and agreed to in 1963 by the con- 
cession holders pursuant to clause 16. The 1961 decree limited the impor- 
tance of international law and provided that, in case of a conflict between 
international law and the laws of Libya, Libyan law would control.” The 


2 TOPCO/CALASIATIC Preliminary Award, 53 ILR at 402-04. The remaining portion of 
the arbitration clause in the deeds of concession reads: 


4. If the Arbitrators appointed by such parties fail to agree upon a decision within 6 
+ months of the institution of Arbitration proceedings or any such Arbitrator becomes 
unable or unwilling to perform his functions at any time within such period, the Umpire 
shall then enter upon the Arbitration. The decision of the Arbitrators, or in case of a dif- 
ference of opinion between them the decision of the Umpire, shall be final. If the Umpire 
or the Sole Arbitrator, as the case may be, is unable or unwilling to enter upon or complete 
the Arbitration, then, unless such parties otherwise agree, a substitute will be appointed 
at the request of either such party by the President or, in the case referred to in paragraph 
(1) above, the Vice-President, of the International Court of Justice. 


5. The Umpire however appointed or the Sole Arbitrator shall not be either a national 
of Libya or of the country in which the Company or any Company which directly or in- 
directly controls it was incorporated nor shall he be or have been in the employ of either 
of such parties or of the Government of Libya or of any such Country as aforesaid. 


The arbitrators or, in the event they fail to agree within 60 days from the date of appoint- 
ment of the second Arbitrator, then the Umpire, or, in the event a Sole Arbitrator is ap- 
pointed, then the Sole Arbitrator, shall determine the applicability of this Clause and 
the procedure to be followed in the Arbitration. 


In giving a decision the Arbitrators, the Umpire or the Sole Arbitrator, as the case may be, 
shall specify an adequate period of time during which the party to the difference or dis- 
pute against whom the decision is given shall conform to the decision, and such party shall 
not be in default if that party has conformed to the decision prior to the expiry of that 
period. 


6. The place of Arbitration shall be such as may be agreed by such parties and in de- 
fault of agreement between them within 120 days from the date of institution of Arbitra- 
tion proceedings as specified in paragraph (2) above, shall be determined by the Arbitra- 
tors or, in the event the Arbitrators fail to agree within 60 days from the date of appoint- 
ment of the second Arbitrator, then by the Umpire or, in the event a Sole Arbitrator is 
appointed, then by the Sole Arbitrator. 


8. The costs of the Arbitration shall be borne by such parties in such proportion and 
manner as may be provided in the decision. 
Id, at 403-04, 
*1 Quoted in TOPCO/CALASIATIC Memorial on the Merits, at 34. 
22 The 1961 amendment to the form of the choice-of-law provision read as follows: 


This concession shall be governed by and interpreted in accordance with the laws of 
Libya and such rules and principles of international law as may be relevant but only to the 
extent that such rules and principles are not inconsistent with and do not conflict with 
the laws of Libya. 


Ibid. 
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international oil companies holding deeds of concession in Libya opposed 
the change in the choice-of-law provision and felt it important enough at 
that time to warrant delaying their agreement until September 1963. 

The final change in the choice-of-law provision was made by the 1965 
Royal Decree and agreed to in 1966 by the oil companies pursuant to clause 
16. This revision eliminated that part of the provision making Libyan law 
exclusively controlling and instead chose as controlling those principles of 
the law of Libya that were also common to the principles of international law. - 
If there were no such principles common to both systems, then Libyan law 
would be excluded in the first instance and general principles of law, in- 
cluding principles applied by international tribunals, would apply.” 

The Government gave no official explanation for introducing this change 
in the choice-of-law provision. The concession holders had not been content 
with the version they had acceded to in September 1963 and had voiced their 
dissatisfaction to the Government. Because the Government was anxious to 
have all concession holders agree to the amendments to their deeds, which 
would benefit the Government financially, the Government seems to have 
advanced the change in the choice-of-law provision as an inducement,” 
In addition, the concession holders undoubtedly believed that this change 
was meant to assure them that if there were no principles common to Libyan 
law and international law, the rights and obligations of the parties under the 
deeds of concession would be governed by general principles of law, which 
would ensure fair treatment under objective standards for all the parties. 


The Factual Backgrounds of the Disputes 


Towards the end of 1971, the principle of stabilization of rights embodied 
in clause 16 of the deeds of concession was overtly violated by Libya for the 
first time. On December 7, 1971, apparently without warning, the Govern- 
ment of Libya promulgated Decree No. 115 nationalizing all the interests 
and properties of BP in the Hunt/BP deed of concession.” The reason for 
the nationalization was political.” On November 29 and 30, the Government 
of Iran had occupied three islands (Abu Musa and the Greater and Lesser 
Tumb) in the Persian Gulf, which were claimed by the rulers of the Sharjah 
and Ras-al-Khaimah. At the time of Iranian occupation, the islands were still 
nominally under British protection, although the treaties of protection were 
due to lapse on the following day. The Government of the United Kingdom 
did not react to the occupation of the islands and was condemned through- 
out the Arab world as responsible for their loss.?” Statements by Colonel 


23 The final version is quoted in the text at note 20 supra. 

24 Amendments to the Petroleum Law, supra note 18, at 27; see also text of note 18. 

35 An English translation of the nationalization decree appears at MippLe Easr Econ. 
Survey, Supp. to No.-7, Dec. 10, 1971, at 3, and at 11 ILM 380 (1972). 

°6 See generally Haight, Libyan Nationalization of British Petroleum Assets, 6 Int’ Law. 541 
(1972). The BP nationalization was the first step in Libya’s policy of using oil as a political 
weapon, which it has not hesitated to use since. See also Retal, La Libye républicaine face au 
cartel pétrolier, 13 ANNUAIRE DE L’AFRIQUE DU Norp 39 (1974); Talha, Chronique économique, 
id. at 397, 400-01; Breton, Le Pétrole libyen au service de l'unité arabe, 22 Rev. FRANÇAISE 
Scr. Pouitigue 1256 (1972). 7 

77 See MipDLE East Econ. Survey, Supp., supra note 25, at 1; id., No. 8, Dec. 17, 1971, at 2. 


t 
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Qaddafi, Libyan Oil Minister Mabruk, and Libyan Representative to the 
United Nations Maghribi confirmed that the BP nationalization was in 
retaliation against the United Kingdom.” x 
Following the BP nationalization, the Libyan Government asked Bunker 
Hunt, as co-concessionaire of the Hunt/BP deed of concession, to operate 
. . the entire concession, but problems developed.” In early 1973, Libya sought 
direct equity participation in the oil concessions owned by all foreign oil 
companies.” Very soon thereafter, because negotiations for equity participa- 
tion were not proceeding in the manner and at the speed that it desired, the _ 
Libyan Government threatened drastic action. On June 11, 1973, on 
the third anniversary of the closing of the United States Air Force 
Base at Wheelus, the Libyan Government nationalized all of Bunker 
Hunt's interests and property in the Hunt/BP deed of concession.*! 
Colonel Qaddafi announced the action at the anniversary ceremony | 
and stated that this action was being taken as a political reprisal against the 
United States for its support of Israel and that henceforth nationalization 
would be used as a political weapon against the enemies of the Arab people.” 


28 For Colonel Qaddafi’s and Minister Mabruk’s statements, see, id., Supp., supra note 25, 
at 1; for Representative Maghribi’s statement, see 26 UN SCOR (1610th mtg.), UN Doc. 
S/PV.1610, at 20 (1971). 

2 In December 1972, Bunker Hunt requested arbitration under the Hunt/BP deed of 
concession in connection with some of the problems it was having with Libya in operating the 
concession area. Libya agreed to the arbitration and appointed as its arbitrator Kamal Maghur, 
a Tripoli lawyer and then Libyan Representative to the United Nations. Bunker Hunt had pre- 
viously named former United States Secretary of the Treasury John Connally as its arbitrator. 
The three basic questions on which Bunker Hunt was seeking an arbitral ruling were: (1) 
whether Libya could force a government participation interest in Bunker Hunt's share of the- 
Hunv/BP deed of concession on terms unacceptable to Bunker Hunt; (2) whether Libya could 
force Bunker Hunt to market the nationalized BP share of Sarir oil from the -Hunt/BP deed 
of concession while there was no compensation tq BP for the nationalization; and (3) whether 
Libya could harass Bunker Hunt for not complyirig with its demands—for example, by cutting 
back Bunker Hunt’s share of production, as it had done. Libya Accepts Arbitration on Oil for the 
First Time, PETROLEUM INTELLIGENCE WEEKLY, April 30, 1973, at 3-4. To the best of the authors’ 
knowledge, the arbitration never proceeded, as Bunker Hunt's interests were nationalized 
a few months later. 

% For an extremely detailed discussion of Libya’s negotiations, from September 1970 
through April 1971, with international oil companies holding concession contracts in Libya 
relating to increasing the price of oil per barrel, which culminated in the so-called Tripoli 
Agreement, see Schuler, The International Oil Negotiations, in THe 50% SoLurion: How ro 
BARGAIN SUCCESSFULLY WITH HIJACKERS, STRIKERS, Bosses, OIL MAGNATES, ARABS, RUSSIANS, 
AND OTHER WorTHY OPPONENTS IN THIS MODERN Wor tp 124 (I. W. Zartman ed. 1976). For 
the role of the Organization of Petroleum Exporting Countries (OPEC) in encouraging these 
negotiations, see, in particular, the following resolutions of OPEC: (1) Res. XV1.90, Declaratory 
Statement of Petroleum Policy in Member Countries (June 24-25, 1968), reprinted in 7 ILM 
1183 (1968); (2) Res. XXIV.135, Resolution Concerning Member Countries’ Rights to Partici- 
pate in Existing Oil Concessions (July 12-13, 1971), reprinted in 10 id. at 1082 (1971); and (3) 
Res. XXV.139, Resolution on Effective Participation in Existing Oil Concessions (Sept. 22, 
1971), reprinted in id. at 1293. For OPEC’s support of Libya’s rationalization on Sept. 1, 1973 
of 51% of the operations of certain foreign oil companies, see OPEC Res. XXXV.159, 
Resolution on Support of Libyan Government Actions (Sept. 16, 1973), reprinted in 13 id. at 
921 (1973). 

31 An English translation of the nationalization decree appears at 13 ILM 58 (1974). 

32 Present at the ceremony were, among others, President Sadat of Egypt and former Presi- 
dent Amin of Uganda. See Statement by the Department of State cn Policy on “Hot” Libyan Oil, 13 
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Prior to and after the Bunker Hunt nationalization, from May through 
August 1973, TOPCO, CALASIATIC, and LIAMCO carried on direct 
participation discussions with the Libyan Government.” During that period, 
the Government made a series of threats demanding an equity interest in 
the concessions, ranging from 51 to 100 percent.*4 TOPCO, CALASIATIC, 
and LIAMCO responded with a variety of proposals and counterproposals, 
all of which were rejected by Libya. On September 1, 1973, Libya 
broke off the negotiations-and promulgated Decree No. 66 of 1973, 
nationalizing 51 percent of the interests and property of TOPCO, 
CALASIATIC, and LIAMCO under their respective deeds of concession.* 
The September 1973 nationalization occurred on the fourth anniversary 
of the military takeover of Libya by Colonel Qaddafi and was in response to 
the position of the United States Government in the Arab-Israeli conflict®® 
and the refusal of the concession holders to accept the Libyan Government’s 
proposals for participation. 

On February 11, 1974, Libya acted again and promulgated Deae No. 10 
of 1974 nationalizing the remaining 49 percent of the interests and property 
of LIAMCO,” and Decree No. 11 of 1974 nationalizing the remaining 49 
percent of the interests and property of TOPCO and CALASIATIC.* The 

` 1974 decrees, like the 1973 decree, were motivated by Libyan resentment 
of the policy of the United States Government with respect to the Arab world 
and, in particular, the American efforts to consolidate and coordinate the 
position of the major oil-consuming nations in response to the Arab oil em- 
bargo. The adoption of the 1974 decrees coincided with the opening of the 
Washington conference of major oil-importing nations. Arab sources called 





ILM 767, 770 (1974); Tanner, Libyan Chief, Citing U.S. Aid to Israel, Seizes Oil Concern, N.Y. 
Times, June 12, 1973, at 1, col. 3. 

3 For an extensive discussion of TOPCO’s and CALASIATIC’s negotiations with Libya 
during this 4-month period, see the affidavits of Messrs. Folmar and Boucke submitted by 
TOPCO and CALASIATIC, respectively, to the sole arbitrator in the TOPCO/CALASIATIC 
arbitration. The affidavits appear as Exhs. 15 and 16 to the TOPCO/CALASIATIC 
„Memorial on the Merits. : i 

* Libya carried out some of these threats: e.g., on Aug. 11 or 12, 1973, Libya nationalized 
51% of the properties and interests in Libya of Occidental of Libya, Inc., a subsidiary of Occi- 
dental Petroleum Corp. Occidental of Libya immediately acquiesced, transferred 51% of its 
assets in Libya to the Libyan National Oil Co., and entered into a settlement agreement. See 
Libya Takes 51% of Oxy, Chops Amoseas, Ott & Gas J., Aug. 20, 1973, at 24; Libya Takes Over 51% 
of Occidental Operations There, Wall Street Journal, Aug. 13, 1973, at 2, col. 2. A copy of the 
subsequent Exploration and Production Sharing Agreement between the Libyan National 
Oil Co. and Occidental of Libya, Inc. appears at 14 ILM 645 (1975). 

35 An English translation of the nationalization decree appears at 13 ILM 60 (1974). In 
addition to TOPCO, CALASIATIC, and LIAMCO, six other concession holders were sub- 
ject to this decree: Esso Standard of Libya Inc., Grace Petroleum Corp., Esso Sirte Co., Inc., 
Shell Exploratie En Productie Maatschappij, Mobil Oil of Libya Inc., and Gelsenberg A.G. 
(Libya). Among the concession holders not subject to the nationalization decree were Aquitaine- 
Libye and Elf-Libye (French) and Hispánica de Petróleos (Spanish). X 

36 PETROLEUM INTELLIGENCE WEEKLY, Spec. Supp., at 18, Sept. 10, 1973. See also Le Monde, 
Sept. 5, 1973, at 3. l 

3 An English translation appears at MIDDLE EAST Econ. Survey, No. 19, March: 1, 
1974, at iv—vii. 

38 An English translation appears in id. at i-iv, and in the TOPCO/CALASIATIC Nemara 
on the Merits, at Exh. 4. P 
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the move direct retaliation against the meeting in Washington. Tripoli radio 
described the decree as a “severe blow to American interests in the Arab 
world”;*® and the leading Libyan newspaper said, “From participation to 
nationalization, we are going on in the way of opposing our enemies.”“° 
The Governments of the United Kingdom and the United States re- 
sponded to the nationalization decrees by condemning their political nature 
and stressing that reparation must be made in accordance with international 
law. On December 23, 1971, an official note of protest of the United Kingdom 
was handed to the Libyan Ambassador in London and read in part as follows: 


Her Britannic Majesty’s Government note with regret that the Libyan 
Government have not yet provided the explanation requested [for the 
action of the Libyan Government in nationalizing the assets of British 
Petroleum’s production operation in Libya]. In the absence of any such 
explanation and in the light of the public statements of the Libyan 
Government, Her Majesty’s Government are bound to conclude that the 
measures, in question amount to a breach of international law and 
are invalid. ’ 


An act of nationalisation is not legitimate in international law unless 
` it satisfies the following requirements: 


. (i) it must be for a public purpose related to the internal needs of the 
taking State; and 
(ii) it must be followed by the payment of prompt, adequate and 
effective compensation. 


Nationalisation measures which are arbitrary or discriminatory or 
which are motivated by considerations of a political nature unrelated 
to the internal well being of the taking State are, by a reference to those 
principles, illegal and invalid. 


Her Majesty’s Government must, therefore, call upon the Libyan 
Government to act in accordance with the established rules of inter- 
‘national law and make reparation to British Petroleum Exploration 
. (Libya) Limited, either by restoring the Company to its original position 
in accordance with the Concession No. 65 or by payment of full damages 
for the wrong done to the Company.* 


The Government of the United States responded in comparable fashion. 
With respect to the Bunker Hunt nationalization decree, the United States 
through its Embassy in Tripoli on July 8, 1973 delivered a note to the Libyan 
Government which stated in part: 


[T]he reasons for the action of the Government of the Libyan Arab 
Republic against the rights and property of the Nelson Bunker Hunt 
Oil Company were political reprisal against the United States Govern- 
ment and coercion against the economic interests of certain other U.S. 
nationals in Libya. Under established principles of international law, 
measures taken against the rights and property of foreign nationals 
which are arbitrary, discriminatory, or based on considerations of 


3° Libya Taking Over 3 U.S. Oil Concerns, N.Y. Times, Feb. 12, 1974, at 1, col. 5. 
+ Al-Fajr al-Jadid, Feb. 12, 1974, at 1 (in Arabic). 
41 Quoted in the BP award, 53 ILR at 317. 
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political reprisal and economic coercion are invalid and not entitled to 
recognition by other states.” 


With respect to the TOPCO, CALASIATIC, and LIAMCO nationaliza- 
tion decrees, the United States acted similarly. On September 27, 1973, the 
U.S. Government through its Embassy in Tripoli delivered a note to the 
Libyan Government protesting the September 1973 decree of nationaliza- 
tion, which read in part as follows: 


The concession agreements governing ‘the operations of the oil 
companies specifically provide that: “The contractual rights expressly 
created by this concession shall not be altered except by mutual consent 
of the Parties.” They further provide for arbitration of disputes not 
otherwise settled. Accordingly, failing further negotiations between the 
Parties on the basis of respect for their contractual rights, the proper 
remedy for the current disputes between the companies and the Libyan 
Government is clearly arbitration. The U.S. Government understands 
that the companies in question have requested arbitration; it expects 
that the Government of the Libyan Arab Republic will respond posi- 
tively to their request since failure to do so would constitute a denial of 
justice and an additional breach of international law. vet 


. . . Inthe view of the Government of the United States, the expro- 
priation of 51 per cent of the interests of these American companies 
operating in Libya without resort to arbitration and without the offer of 
adequate compensation would be inconsistent with those assurances [of 
the Libyan Government to fulfill its international obligations], incon- 
sistent with the terms of the concession contracts, and invalid under 
international law.* 


On June 20, 1974, the United States Government through its Embassy 
in Tripoli again delivered a note to the Libyan Government protesting the 
1974 decrees of nationalization: 


Statements by Libyan Government officials and the official com- 
mentary of the Government of the Libyan Arab Republic make it clear 
that the reason for so nationalizing the interests affected is that of politi- 
cal retaliation against the Government of the United States, as a reply to 
the Washington Conference of petroleum consuming countries. , 


Under the principles of international law, measures taken by a state 
against the interests of foreign nationals which are motivated not by 
reason of public utility but of political retaliation against the state of 
which those nationals are citizens are invalid and are not entitled to 
recognition by other states. The United States Government accordingly 
expects that the Government of the Libyan Arab Republic will discharge 
its responsibilities under international law, including the payment of 
prompt, adequate and effective compensation for the interests affected 
by the decrees of February 11, 1974. 


* Quoted in Statement on “Hot” Libyan Oil, supra note 32, at 771. 

* United States Government Note to the Libyan Arab Republic, Sept. 27, 1973, at 1-2 (un- 
pub.), TOPCO/CALASIATIC Memorial on the Merits, Exh. 20. ~ 

4 United States Government Note to the Libyan Arab Republic, June 20, 1974, at 1-2 (un- 
pub.), id., Exh. 21. On April 18, 1979, the United States Government through its Embassy in 


` 
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The Initial Procedural Steps 


On the basis of the actions by Libya outlined above, BP, TOPCO, 
CALASIATIC, and LIAMCO invoked the arbitration procedure established 
by the Petroleum Law and contained in clause 28 of the deeds of concession. 

The BP Arbitration. BP immediately objected to the 1971 nationalization 
decree and took steps to institute arbitration. BP notified the Libyan Govern- 
ment that it was seeking arbitration pursuant to clause 28 and subsequently 
appointed its arbitrator. The Libyan Government refused to respond and, 
after further notices and no responses, BP on March 15, 1972 applied to the 
President of the International Court of Justice for the appointment of a 


Paris reiterated this position in a note to the Tribunal de Grande Instance, Paris, in support 
of LIAMCO’s successful attempt to obtain exequatur of the LLAMCO award in France (see 
_ text at note 281 infra). The note stated in part: 


[T]he actions of the Libyan Arab Republic entail its responsibility under international 
law not only with respect to the purpose of the taking of the property and the failure to 
.provide prompt, adequate and effective compensation therefor, but also with respect 
to observance of Libya’s contractual commitments, in particular with regard to alteration 
of contract rights only by mutual agreement (Clause 16 of the concession agreement), 
* and binding arbitration of disputes (Clause 28). It is the position of the United States 
Government that contracts validly concluded between foreign governments and nationals 
of other states should be performed by the parties to those contracts in accordance with 
their terms. Such contracts are binding under this applicable law. . . . Where the 
breach of such a contract by a foreign government is arbitrary or tortious or gives rise to 
a denial of justice, a violation of international law ensues. . . . 


. . . [T]he failure of a government to respect a contract with an alien to arbitrate disputes 
arising under that contract constitutes a denial of justice under international law. The 
availability of arbitration as a means of resolving disputes, and provision for enforcement 
of foreign arbitral awards, have been recognized by both France and the United States 
as important elements in promoting durable and impartial legal arrangements under 
which transnational commerce and investment may take place, and in enhancing the 
climate for foreign investment to contribute to economic development, particularly that 
of developing countries. 


Diplomatic Note No. 139 of the United States Embassy in Paris (April 18, 1979), reprinted in 
Brief of Appellant Libyan American Oil Company (June 16, 1980), App. B, at B-5-B-7, filed 
with the United States Court of Appeals for the District of Columbia Circuit in Libyan American 
Oil Co. v. Socialist People’s Libyan Arab Jamahirya, Nos. 80~1207 and 80-1252. 

This position of the United States was affirmed earlier on Dec. 30, 1975, in a press release 
by the United States Department of State, which stated in part: 


[T]he policy of the United States concerning expropriatory acts includes the position that: 
“Under international law, the United States has a right to expect: 


—That any taking of American private property will be nondiscriminatory; 

—That it will be for a public purpose; and 

— That its citizens will receive prompt, adequate, and effective compensation from 
the expropriating country.” 


With regard to current or future expropriations of property or contractual interests 
of U.S. nationals, or arrangements for participation in those interests by foreign govern- 
ments, the Department of State wishes to place on record its view that foreign investors 
are entitled to the fair market value of their interests. Acceptance by U.S. nationals of 
less than fair market value does not constitute acceptance of any other standard by the 
United States Government. 


Reprinted in 15 ILM 186 (1976). 
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sole arbitrator, in accordance with the provisions of clause 28.* On April 28, 
1972, President Muhammad Zafrulla Khan appointed Judge Gunnar 
Lagergren, President of the Court of Appeals for Western Sweden, as 
sole arbitrator to hear and determine the dispute. Judge Lagergren in turn 
appointed Dr. J. Gillis Wetter as secretary and Professor J. Sandstrom as 
deputy secretary of the BP arbitral tribunal.* . 

The TOPCOICALASIATIC Arbitration. TOPCO and CALASIATIC also 
immediately objected to the nationalization decrees and took steps to in- 
stitute arbitration. After each of the September 1973 and February 1974 
nationalization decrees, TOPCO and CALASIATIC sent notices to the 
Libyan Government requesting arbitration and appointed their arbitrator. 
The Libyan Government rejected arbitration, stating that there was no ` 
_arbitrable dispute. On April 3, 1974, TOPCO and CALASIATIC asked 
Manfred Lachs, President of the International Court of Justice, to appoint 
a sole arbitrator. The Libyan Government objected to such an appointment 
in a memorandum to the President, dated July 26, 1974; it contended, in 
part, that the disputes were not subject to arbitration because the national- 
izations were acts of sovereignty.“ This memorandum represented the only 
participation of the Libyan Government in the arbitration process. 

On December 18, 1974, after considering the memorandum, President 
Lachs appointed René-Jean .Dupuy, Secretary General of the Hague. 
Academy of International Law and Professor of Law at the University of 
Nice, as sole arbitrator. Dupuy subsequently named Jean-Pierre Sortais, 
also Professor of Law at the University of Nice, as registrar of the TOPCO/ 
CALASIATIC arbitral tribunal.*® 

The LIAMCO Arbitration. LIAMCO itkewise objected to the nationaliza- 
tion decrees and took steps to institute arbitration. After the September 
1973 decree of nationalization, it notified the Libyan Government of its 
request for arbitration and appointed its arbitrator. Receiving no response 
from the Libyan Government, LIAMCO on July 2, 1974 also requested 
that President Lachs appoint a sole arbitrator to hear and determine the 
dispute. After the February 1974 decree of nationalization, the entire 
- procedure was repeated by LIAMCO. When it again received no response 
from the Libyan Government, LIAMCO on January 17, 1975 transmitted 
another request to President Lachs for a sole arbitrator and further re- 
quested that the same individual be appointed to hear both disputes.” 

On January 27, 1975, President Lachs concluded that it was appropriate . 
for him to exercise the power of appointment and appointed Dr. Sobhi 


“5 On the appointment of arbitrators by the ICJ, see generally Khan, The Appointment of 
Arbitrators by the President of the International Court of Justice, 14 CoMMUNICAZIONI £ Stup1 1021 
(1975). See also Johnson, Constitution of an Arbitral Tribunal, 30 Brrr. Y.B. INT'L L. 152 (1953). 

46 BP award, 53 ILR at 303-05. 

41 TOPCO/CALASIATIC Preliminary Award, id. at 398-400; TOPCO/CALASIATIC 
Award on the Merits, para. 9. The Libyan memorandum is unpublished. and appears as Exh. 
22, TOPCO/CALASIATIC Memorial on the Merits. 

18 TOPCO/CALASIATIC Award on the Merits, para. 9. 

“49 LIAMCO award, 20 ILM at 3-5. 
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Mahmassani, counsellor-at-law of Beirut, as sole arbitrator. Shortly there- 
after, Mahmassani appointed Maher Mahmassani, Docteur en Droit, as 
registrar of the LIAMCO arbitral tribunal.®° 


Il. THE Liricatine Tactics 


It is rare in international arbitration for three arbitrations, with virtually 
identical factual and legal contexts, to arise and be heard by distinguished 
international jurists, and to result in awards that thereafter become part of 
the public domain. The Libyan oil nationalization arbitrations under dis- 
cussion followed this course of events and have thus created a unique 
opportunity to consider litigating tactics in international arbitration involv- 
ing nationalization of the property and interests of foreign private persons. 

The fundamental litigating object of counsel for the claimants in the three 
arbitrations was basically the same: to structure their case so as to obtain an 
award on the merits in their favor; preferably, an award of restitutio in 
integrum. This objective required decisions in two major areas: (1) whether 
the ultimate objective would be assisted by dividing the arbitration pro- 
ceeding into two or more stages in which the issue of restitutio in integrum 
would be separated from the issue of damages; and (2) how the choice-of-law 
question should be dealt with. 

A major consideration in making all of these choices was the objective 
of obtaining an award of restitutio in integrum. This remedy, rather than 
damages (except in the LIAMCO arbitration where it appeared that the 
claimant would be equally satisfied with damages}, was sought because, 
first, it was deemed important to secure an award in a significant interna- 
tional arbitration. holding that states were bound to perform their con- 
tractual obligation to foreign private investors, and second, an award of 
restitutio in integrum was viewed as being very helpful in the prosecution of 
“hot oil” cases*! against Libyan oil exports. 


Bifurcation of Two of the Arbitrations 


The arbitrators in the BP and TOPCO/CALASIATIC arbitrations found 
that the substantive portions of the proceedings would properly be divided 
into two parts: the first stage to be a consideration of the merits and a second 
stage, if necessary, a consideration of issues that might remain after comple- 
tion of the first stage. In the LIAMCO arbitration, there was no bifurcation 
of the proceedings. In the first two arbitrations, however, the manner in 
which counsel suggested that bifurcation be handled and the way in which 
counsel presented the questions were very different.” 

The BP Arbitration. At the first hearing in the BP arbitration, held in 
Gothenburg, Sweden on July 4, 1972, BP moved before Sole Arbitrator 


5 Fd, at 5. 

51 See generally Statement on “Hot” Libyan Oil, supra note 32, and note 56 infra. 

$2 On the importance of counsel’s decisions relating to bifurcation of the proceedings and 
the presentation of issues, see generally MacCrate, International Arbitration in a New Climate of 
Foreign Investment, in PRIVATE Investors ABROAD— PROBLEMS AND SOLUTIONS IN INTERNA- 
TIONAL Business IN 1975, at 1, 37-39 (1976). 


«< 
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Lagergren to divide the proceedings into a first and a second stage: the “first 
stage to be concerned with the merits of the case, and a second stage to be 
concerned with assessment of damages.” Lagergren described BP’s 
argument in favor of bifurcating the proceedings as follows: 


In support of the latter request [that a second stage be concerned 
with the assessment of damages], the Claimant argued that the amount 
of damages flowing from the alleged breach by the Respondent of the 
concession agreement was of the order of £240 million. The establish- 
ment of such a claim would call both for a consideration of the rules 
relating to the assessment of damages and the application of those rules 
to the facts of the present case. This would require examination of 
highly technical matters in great detail, and the sheer size of the 
damages claimed would call for the submission and scrutiny of a very 
large volume of material. Expert testimony must be produced. The 
process of assessing damages therefore was bound to be lengthy, and 
the Claimant believed that it would assist the course of relations 
between the Parties if a decision on the merits of the case were not 
delayed until the necessarily extended question of assessing the 
damages was answered. The arbitration process thus could serve an 
additional function in the resolution of the differences between 
the Parties. 


BP’s motion was granted and the hearings on the first stage of the pro- 
ceedings went forward. 

The next step for BP was to decide which questions to present during the 
first stage. It presented the following requested declarations: 


(1) The Libyan Nationalisation Law of 7 December 1971 and the 
subsequent implementation thereof were each a breach of the obliga- 
tions of the Libyan Government to the Claimant under the Concession 
Agreement and so remain; 


(2) The said breaches were and are ineffective to terminate the Con- 
cession Agreement, which remains in law valid and subsisting; 


(3) The Claimant is entitled to elect, at any time so long as ihe Re- ` 


spondent’s breach continues, to treat the Concession Agreement as at 
an end; 


(4) The Claimant is entitled to be restored to the full enjoyment of its 
rights under the Concession Agreement; 


(5) The Claimant is the owner of its share of any crude oil extracted, 
from the area of the Concession Agreement after as well as before 7 
December 1971 and of all installations and other physical assets, and the 
Libyan Government has no right to any such oil, installations or physical 
assets, which it can enjoy or transfer to any third party; 


(6) Performance of the Claimant’s obligations under the Concession 
Agreementis suspended for so long as the Libyan Government remains 
in breach thereof; and 


[(7)] The Claimant is entitled to damages in respect of the interfer- 
ence by the Libyan Government with the Claimant’s enjoyment of its 


53 BP award, 53 ILR at 306. 
3 Id. at 306-07. 
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‘rights under ie Concession Agreement. If the Claimant does not 
exercise. its rights under Declaration (3) above, then it is entitled to 
damages accruing up to the date of the final award herein. If the 
Claimant does exercise the rights under Declaration (3) above, it is 
entitled to all damages arising from the wrongful .act of the Libyan 
Government. 


(8) The Claimant further respectfully requests the Sole Arbitrator to 
reserve for a subsequent stage of the proceedings the assessment of the 
damages due under Declaration (7) above." 


BP requested specific declarations apparently in the hope of encouraging 
the sole arbitrator to consider each issue separately. BP also presented quite 
_ broad declarations, such as declaration 5, which went beyond requesting a 
„remedy and asked for a determination that BP had a property interest in the 

oil extracted from the concession area. However, Lagergren was not 
persuaded to accept BP’s approach: Instead, he found declarations 2 
through 6 to be overlapping, “interdependent and in certain contexts 


55 Jd. at 323. = 

58 The issue of title to, or a property right in, oil extracted from a concession area nationalized 
by the host state has been considered and struggled with by national courts and international 
scholars. The decisions and opinions are sharply divided. The issue of title, if decided at all, 
is usually determined as a consequence of whether the act of nationalization was valid or invalid 
and whether such act was contrary to the public policy of the state in which the action is being 
brought. In this respect, many national courts will not sit in judgment of the acts of foreign 
states and will apply the act of state doctrine or the theory of sovereign immunity. For a recent 
decision refusing to rule on the issue of whether title to the oil extracted from a concession 
area granted to a concessionaire passes to the government upon nationalization of that area, 
see, e.g, Hunt v. Coastal States Gas Producing Co., 583 S.W.2d 322, 324-26 (Sup: Ct. Tex. 
1979) (applying the act of state doctrine); but see the extensive dissenting opinion at 
327-37. See also BP Exploration Co. (Libya) Ltd. v. Astro Protector Compañía Naviera S.A., 
Civ. Action No. 2852/71, Civil Court of Siracusa, Italy (Feb. 15, 1973), reprinted in 
13 ILM 106, 114-16 (1974) (applying the act of state doctrine); Sociedad Minera 
el Teniente S.A. v. Aktiengesellschaft Norddeutsche Affinerie, Superior Court of Hamburg, 
Germany (Jan. 22, 1973), reprinted in 12 id. at 251, 271~84 (1973); Anglo-Iranian Oil Co., 
Ltd. v. S.U.P.O.R. Co., Civil Court of Rome, Italy (Sept. 13, 1954), reprinted in 22 ILR 23, 30-37, 
42-43 (1955); Anglo-Iranian Oil Co., Ltd. v. S.U.P.O.R. Co. (The Miriella), Court of Venice, 
Italy (March 11, 1953), reprinted in id. at 19, 21; Anglo-Iranian Oil Co., Ltd. v. Indemitsu Kosan _ 
Kabushiki Kaisha, District Court and High Court of Tokyo, Japan (1953), reprinted in 20 id. at 
305, 315~16 (1953) (applying the act of state doctrine). 

For decisions supporting the position that title to the extracted oil (or other natural resource) 
‘does not pass to the government upon illegal nationalization, see, e.g., Banco Nacional de Cuba 
v. Farr, 243 F.Supp. 957 (S.D.N.Y. 1965), aff’d, 383 F.2d 166 (2d Cir. 1967), cert. denied, 390 
U.S. 956 (1968); N.V. de Bataafsche Petroleum Maatschappij v. The War Damage Commission, 
Court of Appeal, Singapore (April 13, 1956), reprinted in 23 ILR 810, 812 (1956); Anglo- 

Iranian Oil Co., Ltd. v. Jaffrate (The Rose Mary), Supreme Court, Aden (Jan. 9, 1953), re- 
printed in 20 id. at 316, 317, 328 (1953). 

See generally scholarly writings in the area, e.g., Mann, The Consequences of an International 
Wrong in International and National Law, 48 Brit. Y.B. INT'L L. 1, 28-39, 46-57 (1976-1977); 
Glos, The Effect of Foreign Decrees of Expropriation in the Courts of the Forum, 19 S. Tex. L. J. 241, 
241-58 (1978); Weil, Le Contrôle par les tribunaux nationaux de la licite internationale des actes 
des états étrangers, 23 ANNUAIRE Francais DROIT INT'L 1 (1977); Brower, The Future for Foreign 
Investment—Recent Developments in the International Law of Expropriation and Compensation, in PRI- 
VATE INVESTORS ABROAD, supra note 52, at 93, 164—75; F. BOULANGER, Les NATIONALISATIONS 
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`i 


inseparable” and considered them all together, which complicated already 
complex issues." 


Lagergren’s decision not to follow BP’s approach to the legal issues, 
combined with his rejection of BP’s interpretation of the choice-of-law 
provision as discussed below, reduced the possibility that-the remedy of 
restitutio in integrum"? would be granted. On October 10, 1973, Sole Arbitra- 
tor Lagergren held that Libya was liable to BP for damages but that BP was 
not entitled to restitutio in integrum.*® 





EN DROIT INTERNATIONAL PRIVÉ COMPARE 61-128 (1975); Seid]-Hohenveldern, Chilean Copper 
Nationalization Cases before German Courts, 69 AJIL 110 (1975); Benton, The Libyan Expropri- 
ations: Further Developments on the Remedy of Invalidation of Title, 11 Houston L. Rev. 924 (1974); 
Sperduti, Des actions judiciaires intentées dans un état du chef de nationalisations et d’expropriations 
opérées dans un autre état, in MELANGES OFFERTS A CHARLES Rousseau 249 (1974); Jennings, 
Nullity and Effectiveness in International Law, in CAMBRIDGE ESSAYS IN INTERNATIONAL Law: 
Essays in Honour oF Lorn McNair 64, 65-81 (1965); Münch, Les Effets d'une nationalisation 
à l'étranger, 98 RecuEit pes Cours 411, 427-73 (1959 III); O'Connell, A Critique of the Iranian 
Oil Litigation, 4 INT'L & Comp. L.Q. 267 (1955). 

For the position of the United States Department of State.with respect to nationalized Libyan 
oil, see Statement on “Hot” Libyan Oil, supra note 32; and more recently, for its position on foreign 
expropriation decrees, see generally Letter from Legal Adviser, U.S. Department of State, 
to Clerk, U.S. Court of Appeals for the Second Circuit, Dec. 8, 1977, reprinted in part in 
72 AJIL 375, 398 (1978) (“foreign policy interests do not require U.S. courts to refrain from 
reviewing acts of foreign states”). i 

57 BP award, 53 ILR at 329-31. Lagergren reduced BP’s requested declarations to two 
basic questions: whether the Hunt/BP deed of concession survived or continued in spite of the 
Libyan nationalization and whether specific performance and restitutio in integrum were the 
appropriate remedies. Specifically, he linked BP’s requested declarations 2, 3, and 6, and deter- 
mined that the question of survival or continuity of the deed of concession was fundamental 
to all three. He also linked declarations 4 and 5, and concluded that he would have to find both 
that BP was entitled to be restored to its rights under the deed of concession and that BP was 
the owner of the oil extracted from the concession area in order to issue an award granting 
specific performance (on the politically sensitive question of right to ownership, see note 56 
supra). Linking the property issue with the reniedy issue was unfortunate for BP. Lagergren 
ultimately combined declarations 2 through 6 under the heading “Is the Claimant entitled to 
damages, and how should they be determined?” and proceeded to consider to what remedy 
BP was entitled. 

58 In effect, BP requested that it be made whole and restored to its rightful position under 
the Hunt/BP deed of concession. Lagergren; discussed the remedy in the context of both 
specific performance and restitutio in integrum. Specific performance is a remedy in municipal 
law requiring a party to perform an obligation rather than merely to pay damages for failure to 
perform it. Restitutio in integrum, literally “restitution in whole,” is associated more with interna- 
tional law and requires making the injured party whole; it might require not only specific 
performance but other action as well, if necessary to make the injured party whole. However, 
this distinction has not always been made and it is unclear whether Lagergren distinguishes 
between the terms. He said, “Generally speaking, . . . it is probably true to say that the 
discussion about restitutio in integrum in public international law and that concerning specific 
performance in the field of the general principles of law, in fact has reference to the same 
problem.” BP award, 53 ILR at 350-51. 

°° BP challenged certain aspects of the award as being invalid on the grounds of procedural 
and substantive errors in a memorandum filed with Lagergren, reprinted in 53 ILR at 358 
(1979). In response to BP’s request, the BP arbitral tribunal met in Copenhagen on May 8, 


1974 to consider whether it was competent to reopen the proceedings in order to examine BP’s 
i 
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The TOPCO/CALASIATIC Arbitration. The approach to bifurcation taken ' 
by the claimants in the TOPCO/CALASIATIC arbitration was substantially 
different from that adopted in the BP arbitration. The preliminary pro- 
ceedings in the TOPCO/CALASIATIC arbitration were devoted solely to the 
. question whether Sole Arbitrator Dupuy had jurisdiction to hear and deter- 
mine the disputes before him. The claimants’ Memorial on Jurisdiction was 
limited to jurisdictional issues, which they summarized as follows: 


In this Memorial, the Companies have demonstrated that the Sole 
Arbitrator has competence to deal with the disputes which are before 
him. They have shown that, as provided by Order No. 1, the Sole 
Arbitrator has the competence to determine his own’competence; that 
the disputes at issue are disputes between the State of Libya and the 
Companies; that the fact of the existence of a dispute confers 
jurisdiction on the Sole Arbitrator; that the arbitral clause (Clause 28) of 
the Deeds of Concession is independent of the Deeds themselves; and 
that Libya cannot unilaterally abrogate its obligation to arbitrate 
contained in Clause 28. In short, all of the requirements of Clause 28 
with respect to the jurisdiction of the Sole Arbitrator have been met. 


After Dupuy had decided the jurisdictional question in their favor, 
TOPCO and CALASIATIC, instead of moving to bifurcate the hearings 
further, presented the issues to be determined in a manner that invited con- 
sideration of what they viewed as the fundamental questions, which 
ultimately led to the basic issue of Libya’s obligation to perform under the 
deeds of concession: 


Question 1: What law governs the Deeds of Concession? 


Question 2: Did Libya fail to perform and breach the Deeds of Con- 
cession by the 1973 and 1974 Decrees? 


Question 3: If Libya failed to perform and breached the Deeds of 
Concession, is Libya relieved of its obligation to perform the Deeds or 
are the Companies entitled to performance by Libya of the Deeds?® 


‘It should be noted that clause 28(5) of the deeds of concession pro- 
vided a contractual basis for the approach taken by the claimants in 
the TOPCO/CALASIATIC arbitration. Thus, TOPCO and CALASIATIC 
argued that the deeds of concession required that Libya be given an 
opportunity to comply with any award on the merits issued by the sole 
arbitrator. In addition, the claimants argued that the initial and essen- 
tial function of an international arbitral award is to declare the rights 


complaints. On Aug. 1, 1974, Lagergren delivered a subsequent award, the BP/LIBYA 
Concession Tribunal Award (Competence to Re-Open First Stage of Proceedings), holding 
that the tribunal was not competent to reopen the arbitral proceedings. Id. at 375. The minutes 
of the May 8, 1974 meeting of the BP arbitral tribunal, certain expert opinions delivered on 
reopening the proceedings, and excerpts from the oral arguments are reprinied in 2 J. G. 
WETTER, THE INTERNATIONAL ARBITRAL Process: PUBLIC AND PRIVATE 559-609 (1979). 

6 TOPCO/CALASIATIC Memorial on Jurisdiction of the Sole Arbitrator, at 28-29 (June ` 
16, 1975, unpub.) [hereinafter referred to as TOPCO/CALASIATIC Memorial on Jurisdiction]. 

51 TOPCO/CALASIATIC Memorial on the Merits, at 6-7. 
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and obligations of the parties in a manner which will do full justice and 


‘that, at least initially, an arbitral tribunal should not concern itself 


with the procedures for the enforcement of its award.™ 

TOPCO and CALASIATIC also framed their requested declarations 
in a manner consistent with this approach. Rather then being overly 
specific or far-reaching, they limited their requests to the concept of 
Libya’s continuing obligation to perform and left ancillary and further 
questions, such as damages, for additional phases of the arbitration. 
The claimants’ requested declarations were: 


A. Finding in favor of the Companies as follows: 
(1) that the Deeds of Concession are binding on the Parties; 


(2) that Libya, in adopting the Decrees of 1973 and 1974 and by its 
subsequent action pursuant thereto, breached its obligations under the 
Deeds of Concession; 


(3) that Libya be held to perform the Deeds of Concession and fulfill 
their terms; and 


(4) that Libya have ninety days after the award, being from the time 
of declaration of the award or from the date fixed by the Sole Arbitrator, 
to inform the Arbitral Tribunal of the measures which it has taken 
in order to comply with and to execute the award. 


B. Assuming that the Sole Arbitrator would not accept or would only ` 
partially accept the conclusions of the Companies formulated above in 
paragraph A, 


To reserve for a later stage of this Arbitration the examination of all 
other questions which might arise and to reserve to the Companies the 
right to assert their grounds for any claims in this regard. 


C. In any event, 


To reserve the continuation of the proceedings in the situation where ` 
Libya does not comply with the arbitral award in the fixed time allowed.® 


Sole Arbitrator Dupuy agreed with the structuring of the arbitration 
urged by the claimants and rendered an Award on the Merits which -- 
concluded in part: l 


3. pronounces and decides that the Libyan Government, the defen- 
dant, is legally bound to perform these contracts and to give them full 
effect; : 


4. grants to the Libyan Government, the defendant, a time period of 
five months running from 1 February 1977 to 30 June 1977 at midnight 
(GMT) in order that it may bring to the notice of the Arbitral Tribunal 
the measures taken by it with a view to complying with and 
implementing the present arbitral award; 


5. decides that, if the present award were not to be implemented 
within the time period fixed, the matter of further proceedings is 


€ See discussion in the text at notes 230—240 infra. 
s TOPCO/CALASIATIC Award on the Merits, para. 17. 
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: reserved and that the costs and expenses of the arbitration shall be: 
borne, for the present, wholly by the plaintiffs. 


Thus, in both the BP arbitration and the TOPCO/CALASIATIC - 
‘arbitration, the sole arbitrators accepted a bifurcation of the proceedings. 
Each bifurcation was achieved, however, in a fundamentally different 
manner. In the BP arbitration, a formal motion was used, which focused 
considerable attention at the beginning on the choice between damages and 
restitutio in integrum; in the TOPCO/CALASIATIC arbitration, all of the issues 
presented in the initial Memorial on the Merits were designed to reinforce 
the desirability of giving the defaulting party the opportunity of performing 
its underlying contractual obligations as a consequence of an initial award on 
the merits. The latter approach, together with the approach taken with 
respect to the choice-of-law question in the TOPCO/CALASIATIC arbitra- 
tion, which was also very different from that taken by BP, enhanced the 
likelihood that an award of restitutio in integrum would be rendered. 

The LIAMCO Arbitration. The claimant in the LIAMCO arbitration made no 
attempt to bifurcate the proceedings. Instead, the claimant raised the 
question of damages with the question of the merits of the case and — 
made a lengthy presentation of its claim for damages as alternative relief to 
restitutio in integrum. LIAMCO asked for the following declarations: 


1. Declare that the nationalization measures of Laws No. 66 of 1973 
and No. 10 of 1974 purporting unilaterally to terminate the LLIAMCO 
concessions violated the express terms and guarantees offered by the 
Government of Libya in the LIAMCO concession agreements of De- 
cember 12, 1955, as modified and reaffirmed by the Amendatory 
Agreement of January 20, 1966, and constituted a fundamental breach - 
by the Government of Libya of the concession agreements and a 
violation of the law applicable thereto. 


2. Declare that the unilateral acts of the. Government of Libya pur- 
porting to arrogate to the National Oil Company of Libya the exclusive 
concession rights of LIAMCO to explore for and extract petroleum in 
concession areas 16, 17 and 20 in contravention of LIAMCO’s conces- 
sion agreements, and contrary to the principles of the law of Libya com- 
mon to the principles of international law, and contrary to general 
principles of law, was ineffective to transfer such rights to either the 
Government of Libya or the National Oil Company of Libya; and that 
neither the transfer by the Government of Libya of such contract and 
property rights, nor the title to petroleum extracted by, or in behalf of 
the National Oil Company of Libya, purportedly in the exercise of such 
rights, is entitled to international recognition. 


3. Declare that in the event that LIAMCO shall not be effectively 
restored to its concession rights, and shall not fully obtain title to, or the 
proceeds of, petroleum extracted by or on behalf of the National Oil 
Company of Libya in pursuance of such concession rights, then it shall be 
entitled to damages for wrongful breach of the concession agreements 
in the amount of two hundred and fifty million dollars ($250,000,000) 
or such other amounts as may be proved in the arbitration proceedings. 


“ Id., sec. V. 


1981] , THE LIBYAN NATIONALIZATION CASES 497 


4. Issue an Award in favor of LIAMCO ordering: 


(a) the restoration to LIAMCO of its concession rights; and 

(b) the transfer to LIAMCO of the benefits of the exercise of its 
concession rights by the National Oil Company of Libya from the time 
of the purported transfer of such concession rights until the time of 
effective restoration to LIAMCO of its concession rights; and 

(c) as an alternative to the relief decreed in subparagraphs (a) and (b), ` 
supra: the payment by the Government of Libya to LIAMCO as 
damages for the irremediable breach of its concession agreements and 
purported termination of its concession rights in the amount of two 
hundred and fifty million dollars ($250,000,000); and 

(d) such other and further relief as law and justice may require.® 

LIAMCO emphasized damages as a remedy in presenting its case. The 
sole arbitrator's attention was from the outset directed specifically to the 
issue of damages, and consequently he was predisposed to approaching 
the case by focusing on damages as an appropriate remedy. In addition, 
LIAMCO contended that the LIAMCO deeds of concession conferred on it 
a property right in the oil extracted from the concession area, which, like 
the similar contention made by BP, led the sole arbitrator beyond the 
question of restitutio in integrum. 

By stressing damages as a remedy and initially providing the sole arbitra- 
tor with such an alternative, LIAMCO detracted seriously from its claim 
for restitutio in integrum. On April 12, 1977, Sole Arbitrator Mahmassani 
held that LIAMCO was entitled to over $80 million in damages and, not 
unexpectedly in view of the context in which the case had been presented 
to him, that LIAMCO was not entitled to restitutio in integrum. In arriving 
at this decision, he stated that “LIAMCO admitted implicitly the impos- 
sibility of restitution in kind, and consequently requested the Arbitral 
Tribunal to award remedies in lieu of restoration of Claimant to its rights 
in Libya.”66 


The Choice of Law 


In retrospect, however, the most important tactical decision, in particular 
with respect to the BP arbitration, related to the choice-of-law provision 
of the deeds of concession. As stated before, clause 28(7) provided that: 
the choice of law would be governed by “the principles of law of Libya 
common to the principles of international law and in the abserice of such 
common principles then by and in accordance with the general principles 
of law, including such of those principles as may have been applied by 
international tribunals.”® 

Counsel in the three arbitrations made fundamentally different decisions 
on how the choice-of-law question should be handled. On the one hand, in 
the TOPCO/CALASIATIC and LIAMCO arbitrations, the claimants urged 
that clause 28(7) provided a two-step choice of law. They interpreted clause 


6 LIAMCO award, 20 ILM at 44-45. 
8 Id. at 64. b 
8 TOPCO/CALASIATIC Preliminary Award, 53 ILR at 404. 
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28(7) as requiring the application of “the principles of law of Libya common 
to the principles of international law” if such common principles could 
be found; if such common principles were found, they argued, it was un- 
necessary and inappropriate to take the second step. On the other hand, in 
the BP arbitration, the claimant urged that the common principles test was 
inappropriate and suggested three alternative approaches to the choice of 
law provided in the deeds of concession. 

The BP Arbitration. In its Memorial on the Merits, BP argued that, not- 
withstanding the clear language of clause 28(7), the “application of Libyan - 
law” was excluded because of “the internationalization of the concession.”® 
This exclusion logically eliminated the choice of law relied upon by the 
claimants in the TOPCO/CALASIATIC and LIAMCO arbitrations, and forced 
BP to make alternative submissions as follows: E 


The Claimant will make three submissions regarding the law appli- ` 
cable to the. Concession. It will say: 


(A) The law governing the Concession is public international law; 


(B) Alternatively, the Concession itself constitutes the sole source of 
law controlling the relationship between the parties; 


(C) In the further alternative, the legal position of the e parties falls to 
be decided by reference to “general principles of law.” 


Sole Arbitrator Lagergren disagreed with BP’s analysis and concluded, 
as did Sole Arbitrator Dupuy, that clause 28(7) meant exactly what it said: 
“The governing system of law is what that clause expressly provides, viz. 
in the absence of principles common to the law of Libya and international 
law, the general principles of law, including such of those principles as may 
have been applied by international tribunals.””° 

Because of BP’s tactical decision on the choice-of-law issue, it had failed. 
to present evidence supporting the.conclusion that the principles of Libyan 
law common to international law justified the remedy of restitutio in integrum. 
The only expert opinion on Libyan law submitted by BP was one entitled 
“The Constitutional Inability of the Libyan Nationalisation Law of 7 Decem- 
ber 1971” by Professor Mohamed Abdel Khalek Omar, Faculty of Law, 
Cairo University. Unfortunately, as Sole Arbitrator Lagergren pointed out, 
this opinion considered only constitutional aspects of the nationalization 
decree, not the availability of the remedy of restitutio in integrum or specific 
performance. The sole arbitrator felt that the authority submitted to the 
BP arbitral tribunal with respect to Libyan law was inconclusive: “The 
Tribunal finds that no certain conclusions as to the position of Libyan law 
can be drawn on the material available. . . .””1 Thus, BP’s approach to the 
choice-of-law question, viewed in the light of Judge Lagergren’s rejection 

ofits interpretation of clause 28(7), had the practical effect of forcing the 


68 BP Memorial on the Merits, at 16—18 (March 26, 1973, unpub., on deposit i in Columbia 
University School of Law Library) [hereinafter referred to as BP Memorial on the Merits]. 

69 Fd, at 19. 

7 BP award, 53 ILR at 329. 

71 Id. at 332. 
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sole arbitrator to make his decision under the second branch of clause 
28(7)—the “general principles of law, including such of those principles as. 
may have been applied by international tribunals.” 

In doing so, Sole Arbitrator Lagergren necessarily had to consider both 
the common law and the civil law approach to remedies. He referred to 
English and American law, on the one hand, and to German law and Danish 
and Scandinavian legal principles, on the other. He concluded that in 
common law “the norm is damages and the exception is specific perform- 
ance,” while in civil law “specific enforcement is the normal remedy as 
regards all obligations and damages are awarded only when specific per- 
formance is not possible or the claim is for damages rather than specific 
relief.””* Consequently, Sole Arbitrator Lagergren found that there was 
no agreement among general principles of law of municipal legal systems 
that the remedy of specific performance is available to the innocent party 
when a contract is unilaterally breached by the other party.” 

Thus, having been led by the BP analysis to applying the “general prin- 
ciples of law,” Sole Arbitrator Lagergren was forced by the conflicting 


` approaches to remedies taken by the civil and common law systems to con- 


clude that BP’s sole remedy was damages and that BP was not entitled to 
restitutio in integrum. 

The TOPCO/CALASIATIC Arbitration. The tactical approach in thé 
TOPCO/CALASIATIC arbitration was very different from that in the BP 
arbitration. Having concluded early in their analysis of the situation that 
the only choice-of-law basis on which the remedy of restitutio in integrum 
could be justified was the common principles branch of clause 28(7), 
TOPCO and CALASIATIC decided to proceed solely on that basis and 
offer no alternative choice. Not only was this approach pragmatic, but it 
also had the advantage of being consistent with the plain language of the - 
deeds of concession. Following this approach, careful analyses of both Libyan 


_ law and international law were presented; they were supported by an expert ` 


opinion on Libyan law by Soliman Morcos, Professor of Civil Law at the 
University of Cairo, and by an expert opinion on international law by 
Philip C. Jessup, formerly a Judge of the International Court of Justice.” 

Sole Arbitrator Dupuy gave the same construction to clause 28(7) of the 
deeds of concession as Sole Arbitrators Lagergren and Mahmassani and, 
finding that restitutio in integrum was the preferred remedy both in Libyan 
law and in international law, pronounced.and decided “that the Libyan 
Government . . . is legally bound to perform these contracts [the deeds of 
concession] and to give them full effect.”” 

The LIAMCO Arbitration. The approach by the claimant in the LIAMCO 
arbitration was similar to that in the TOPCO/CALASIATIC arbitration with 
respect to the general interpretation of the choice-of-law clause. LIAMCO 





7 Id. at 349. 

3 Id. at 352. i 

™ The expert opinions (hereinafter cited as the Morcos opinion and the Jessup opinion) 
appear as Annexes 5 and`6, respectively, to the TOPCO/CALASIATIC Memorial on 
the Merits. 

73 TOPCO/CALASIATIC Award on the Merits, sec. V. 
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argued that the deeds of concession were to be governed by the principles ` 
of Libyan law common to the principles of international law, the intention 
of the parties having been to exclude from consideration any principles of 
_ Libyan law inconsistent with international law. In the event no common 
principle was found, then general principles of law would govern. LIAMCO 
did not present its case on the merits under general principles of law be- 
cause, like TOPCO and CALASIATIC, it felt that the dispute could be 
determined under common principles of Libyan and international law. 
Sole Arbitrator Mahmassani agreed with this interpretation of the choice- 
of-law clause and found that the proper law was “in the first place the law 
of Libya when consistent with international law, and subsidiarily the general 
principles of law.” He went on to state: 


Hence, the principal proper law of the contract in said Concession 
is Libyan domestic law. ‘But it is specified in the Agreements that this 
covers only “the principles of law of Libya common to the principles of 
international law”. Thus, it excludes any part of Libyan law which is 
in conflict with the principles of international law.” 


. The interpretation of the choice-of-law provision was not neue asimpor- _ 
tant in the LIAMCO award as in the BP and TOPCO/CALASIATIC awards. 
Sole Arbitrator Mahmassani, having interpreted LIAMCO’s position as im- 
plicitly admitting the difficulty of restitution in kind, only peripherally con- 
sidered the remedy of restitutio in integrum. Consequently, the claimant’s con- 
struction of the choice-of-law provision was not a vital element in the 
LIAMCO arbitration. 


III. THE SIGNIFICANT Issues RELATING TO JURISDICTION, Procepurat 
Law, AND APPLICABLE Law 


The Libyan arbitrations examined both interesting and significant inter- 
national law issues relating to jurisdiction, procedural law, and applicable 
law. We shall consider in detail each of these issues. 


Jurisdiction 


The BP Arbitration. In the BP award, Sole Arbitrator Lagergren considered 
first the steps leading to arbitration and then dealt very briefly, in two para- 
graphs, with the question of jurisdiction. He looked solely to clause 28, the 
arbitration clause, of the Hunt/BP deed of concession and found, without 
further elaboration, that clause 28 was sufficient to vest the BP arbitral 
tribunal with the required jurisdiction.” 

The TOPCOICALASIATIC Arbitration. To the contrary, Sole Arbitrator Dupuy 
dealt at considerable length with the jurisdictional question and delivered 
one of the few awards in the history of international arbitrations between 
a state and a foreign private party dealing exclusively with the question of 
jurisdiction. On November 27, 1975, he handed down a preliminary award” 


1e LIAMCO award, 20 ILM at 34. Id. at 35. 
78 BP award, 53 ILR at 308. 78 See note 2 supra. 
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deciding that he had jurisdiction to hear and detecting the disputes be- 
tween the parties. Unlike Lagergren, Dupuy considered in detail questions `’ 
of jurisdiction and competence. This was, in part, due to the memorandum, 
discussed earlier, that the Libyan Government had submitted to the Presi- 
dent of the International Court of Justice objecting to the appointment 
of a sole arbitrator. Dupuy felt obligated, even though Libya did not par: 
ticipate in the proceedings, to consider all arguments raised by Libya in 
that memorandum and all reasonable arguments Libya could have raised . 
in defense of its position. Consequently, the thoroughness of the TOPCO/ 
CALASIATIC Preliminary Award and the TOPCO/CALASIATIC Award on‘ 
the Merits and the degree to which Dupuy considered the broad spectrum of 
fundamental questions of international law appear to be unprecedented 
in international commercial arbitration awards in the public domain. 
Dupuy considered initially whether he had the competence to decide his 
own jurisdiction. Acknowledging the well-recognized rule of kompetenz- 
kompetenz (i.e., the competence to determine one’s own jurisdiction), a rule 
compelled by logic and considered to be an inherent attribute of inter- 
national tribunals, the sole arbitrator found unanimous authority for deter-. 
mining his own jurisdiction. Moreover, Sole Arbitrator Dupuy derived 
support, as did Sole Arbitrator Lagergren, from the arbitration clause in 
the deeds of concession, which provides that the sole arbitrator shall deter- 
mine the applicability of the arbitration clause and the procedure to be 
followed in the arbitration.®! Furthermore, the letter of the President of the 
International Court of Justice to the: Libyan Government explaining 
_Dupuy’s appointment recognized that the arbitration clause contemplated 
that the sole arbitrator would determine his own jurisdiction.” Finding 
more than sufficient authority in the language of the arbitration clause, 
a century of international case law, and the writings of legal scholars, Dupuy 
concluded that he was competent to decide his jurisdiction.™ 
Dupuy considered next the autonomy of the arbitration clause and its 
separability from the rest of the contract. In this context, the sole arbitrator 
assumed for the purpose of argument that some action of the Libyan 
Government might have terminated the deeds of concession, and he posed 
the hypothetical question whether such termination would affect the validity 
of the arbitration clause. Dupuy found overwhelming support for the con- 


8° TOPCO/CALASIATIC Preliminary Award, 53 ILR at 404-06. In addition to the case law, 
rules of arbitration procedure of international institutions, and writings of scholars referred to 
in the Preliminary Award, see Interpretation of the Greco-Turkish Agreement (Advisory 
Opinion), [1928] PCIJ, ser. B., No. 16, at 20; Derains, Note, 103 J. Drorr Int’. 997, 998 (1976); 
Mann, State Contracts and International Arbitration, 42 Brit. Y.B. INT'L L. 1, 25- 36 (1967); P 
FOUCHARD, L'ARBITRAGE COMMERCIAL INTERNATIONAL 135-51 (1965); J. L. Simpson & 
H. Fox, INTERNATIONAL ARBITRATION, Law AND Practice 68-69 (1959); K. S. CAELSTON, 
THE PROCESS OF INTERNATIONAL ARBITRATION 74 nn.1 & 2 (1946). 

8! TOPCO/CALASIATIC Preliminary Award, 53 ILR at 407. 

* Id. at 406-07. This view is confirmed by former ICJ President Muhammad Zafrulla Kahn. 
Kahn, supra note 45, at 1029-31. 

$ TOPCO/CALASIATIC Preliminary Award, 53 ILR at 407. 
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clusion that the arbitration clause- has a juridical autonomy and is inde- 
pendent of the other portions of the contract,” and that a state cannot uni- 
laterally abrogate its obligation to arbitrate. Moreover, the very language 
of the arbitration clause in question contemplated such autonomy. As 
quoted above, clause 28 of the deeds of concession states that arbitration is 
appropriate “if at any time during or after the currency of [the] concession 


81 Jd. at 408-10. In addition to the extensive references in the Preliminary Award, see 
Sanders, Procedures and Practices under the UNCITRAL Rules, 27 Amer. J. Comp. L. 453, 462-64 
(1979); Loquin, Note, 106 J. Drorr INT'L 128, 133 (1979); 2 G. R. DELAUME, TRANSNATIONAL 
CONTRACTS, APPLICABLE Law AND SETTLEMENT OF Disputes §13.06, 34-41 (Booklet 6, 1978); 
Derains, Note, 105 J. Drorr INT'L 985, 987 (1978); Sanders, L’Autonomie de la clause 
compromissoire, in HOMMAGE A FRÉDÉRIC E1seMann 31, 33-42 (1978); Jiménez de Aréchaga, 
State Responsibility for the Nationalization of Foreign Owned Property, 11 N.Y.U. J. INT'L L. & Pou. 
- 179, 191 (1978); Derains, Note, 104 J. Dror INT'L 936, 937 (1977); Loquin, Note, id. at 106, 
108, 111-14; Fouchard, Note, [1977] Rev. ARBITRAGE 147, 149-50; Oppetit, Note, 65 Rev. 
CRITIQUE Droit INT'L Privé 507, 513-14 (1976); P. Lalive, L’Influence des clauses arbitrales, 11 
. Rev. Berce Drorr Int’: 570, 573-74 (1975); Sortais, Note, [1975] D.S. Jur. 537, 540; 
Francescakis, Le Principe jurisprudentiel de l'autonomie de l'accord compromissoire après l'arrêt Hecht de 
la’ Cour de cassation, [1974] Rev. ARBITRAGE 67; J. ROBERT, ARBITRAGE CIVIL ET COMMERCIAL EN 
DROIT INTERNE ET DROIT INTERNATIONAL PRIVÉ 6, 364-65 (4th ed. 1967); P. FoucHarn, supra 
note 80, at 67-68, 148-50; J. RUBELLIN-DEVICHI, L’ARBITRAGE, NATURE JURIDIQUE; DROIT 
INTERNE ET DROIT INTERNATIONAL PRIVÉ 109-11 (1965); Kahn, Problèmes juridiques de 
l'investissement dans les pays de l'ancienne Afrique francaise, 92 J. Drorr InT'L 338, 376 (1965); 
Klein, Du caractère autonome de la clause compromissoire, notamment en matière d'arbitrage international 
(Dissociation de la nullité de cette clause et de celle du contrat principal), 50 Rev. CRITIQUE DROIT INT'L 
Privé 499 (1961); Nussbaum, The “Separability Doctrine” in American and Foreign Arbitration, 17 
N.Y.U. L.Q. Rev. 609, 610-11 (1940). As Professor Prosper Weil has stated: 


Consequently, the State cannot modify unilaterally the mechanism established for the 
settlement of disputes in a direct way by dictating through its authority a change in the 
arbitration clauses, or in an indirect way through refusing to accept the arbitral procedure 
as it is provided in the contract, or by putting obstacles in the way of its operation; by such 
actions, the State would be committing an unlawful act. Furthermore, it would be less 
acceptable for a State to revoke the contract in its entirety in order to claim that the 
arbitration clause has become inoperative and thus to evade its effects by such a device. 
Indeed, it is unanimously recognized that arbitration clauses are autonomous in relation to 
the other provisions of the contract and that the invalidity or the termination of the 
contract remains without influence on them. 


Weil, Problèmes relatifs aux contrats passés entre un état et un particulier, 128 RECUEIL pes Cours 95, 
222 (1969 III). The concept of the independence of the arbitration clause from the prin- 
cipal contract is also reflected in the 1976 Arbitration Rules of the United Nations Commission 
on International Trade Law, Art. 21, para. 2: 


an arbitration clause which forms part of a contract and which provides for arbitration 
under these Rules shall be treated as an agreement independent of the other terms of 
the contract. A decision by the arbitral tribunal that the contract is null and void shall not 
entail ipso jure the invalidity of the arbitration clause. 


Reprinted in | INTERNATIONAL COMMERCIAL ARBITRATION 181, 190 (C. M. Schmitthoff ed., 
pt. I, 1979). 

-8 TOPCO/CALASIATIC Preliminary Award, 53 ILR at 408-12. In addition to the authori- 
ties referred to and quoted at length in the Preliminary Award, including the Losinger case 
and the Lena Goldfields arbitration, and the writings of Weil, P. Lalive, Jiménez de Aréchaga, 
and Kojanec, see Sapphire Int'l Petroleums Lid. v. National Iranian Oil Co. (1963), 35 ILR 
136, 166 (1967); Rudloff case, 9 R. Int'l Arb. Awards 244, 247, and 258 (1903); Delagoa Bay 
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any difference or dispute shall arise.”** Hence, Dupuy concluded that no 
unilateral action with respect to the contract by the Libyan Government 
could invalidate the arbitration clause. 

Then Dupuy examined whether there were any prerequisites to arbitra- 
tion with which TOPCO.and CALASIATIC had failed to comply. He 
specifically considered the argument raised by the Libyan Government in 
its memorandum to the President of the International Court of Justice that 
an attempt to bring about a settlement must have been made and must 
have failed before the parties could initiate arbitral proceedings. Dupuy 
rejected this interpretation of the arbitration clause. He found that there was 
no affirmative obligation of the parties to have recourse to negotiations 
before commencing arbitration. But even assuming that an affirmative 
obligation were present, the sole arbitrator found that the result would 
be no different. The history of the dispute clearly demonstrated that ex- 
tensive negotiations between the parties to reach an amicable settlement, 
although to no avail, had continued from May through August 1973.5 

Finally, Sole Arbitrator Dupuy examined two additional objections raised 
by the Libyan Government in its memorandum. The Government asserted 
that the arbitration proceedings were instituted against the Libyan Arab 
Republic, while the deeds of concession were concluded by the Minister 
of Petroleum and, consequently, the Libyan Arab Republic, a sovereign 
state, was not a party to the deeds of concession. The sole arbitrator re- 
` jected this assertion and confirmed that a state can act only through its 
organs or persons. Under well-established principles of international law, 
the responsibility of a state is engaged by the conduct of any of its organs 
having the status of an organ of the state under internal law.® Dupuy con- 
cluded that the Minister of Petroleum was specifically authorized and 
empowered to bind the Libyan state pursuant to the internal law of Libya. 





- Railroad case (1900), in H. La FONTAINE, PASICRISIE INTERNATIONALE 398, 401 (1902); P 
Lalive, supra note 84, at 572; R.-J. Dupuy, THe Law or THE SEA 157 (1974); 2 D. P. O'CONNELL, 
INTERNATIONAL Law 990 (2d ed. 1970); Kojanec, Problèmes de l'arbitrage entre.états et compagnies 
privées étrangères, 37/38 ANNUAIRE DE L’A.A.A. 99, 107 (1967/1968); G. Wire, NATIONALIZA- 
TION OF FOREIGN Property 172 (1961); Scelle, Draft on Arbitral Procedure Adopted by the Com- 
mission at its Fifth Session, in [1958] 2 Y.B. INT'L L. Comm'n 1, 3, UN Doc. A/CN.4/SER. 4/1958/ 
Add. 1. i 

%8 TOPCO/CALASIATIC Preliminary Award, 53 ILR at 412. 

8 Id. at 413-15. See also note 33 supra. 

88 For a detailed analysis of the relevant international decisions and writings of legal schol- 
ars, which almost without exception confirm this principle, see the comprehensive reports 
and references of the International Law Commission in Report of the International Law Com- 
mission on its 25th session, 23 UN GAOR, Supp. (No. 10) 29-32, UN Doc. A/9010/Rev.1 (1979); 
and see [1971] 2 Y.B. INTL L. Comm’n 238-42, UN Doc. A/CN.4/SER.A/1971/Add.1. 
It is also clear that the position of an organ of the state in the organization of the state is irrele- 
vant in determining whether the responsibility of the state is engaged by the conduct of the 
organ. Report of the International Law Commission on its 26th session, 29 UN GAOR, 
Supp. (No. 10) 116, UN Doc. A/9610/Rev.1 (1974); for a thorough analysis of this point, see the 
ILC’s Report on its 25th session, supra, at 32-36; and see [1971] 2 Y.B. INT'L L. Comm'n, supra, 
at 243-53. f 

39 TOPCO/CALASIATIC Preliminary Award, 53 ILR at 415-16. 


504 THE AMERICAN JOURNAL OF INTERNATIONAL LAW © [{Vol. 75 


Dupuy also dismissed the other objection of the Libyan Government 
that there could be no arbitration because there was no dispute or differ- 
ence. He acknowledged that the existence of a difference or dispute does 
not result from its mere assertion by the plaintiffs, but must be based on a 
fundamental disagreement between the parties. The determination must 
be objective, and the sole arbitrator found that there clearly was a difference 
or dispute between the parties in this case.” 

- Accordingly, Sole Arbitrator Dupuy found that he had jurisdiction over 
the disputes between TOPCO and CALASIATIC and the Libyan 
Government.” . 

The LIAMCO Arbitration. Sole Arbitrator Mahmassani needed only a few 
pages to confirm that he had jurisdiction over the dispute between LIAMCO 
and the Government of Libya. Mahmassani initially determined that the 
parties had the capacity to enter into an agreement to arbitrate disputes 
arising out of the LIAMCO deeds of concession.” He then found that an 
arbitration clause survives the unilateral termination of a contract by a 
state, which is a logical consequence of the intention of the parties to the 
contract.” Mahmassani specifically rejected any possible contention that 
arbitration is contrary to the sovereignty of a state and concluded that a 
state can always validly waive its sovereign rights by signing an arbitration 
agreement and by remaining bound by it.® 

Mahmassani next considered whether arbitration was intended by the 
parties to be a general method of settling disputes relating to the LIAMCO 
deeds of concession. He found both that the parties clearly intended that 
disputes, such as the unilateral termination of the LIAMCO deeds of con- 
cession, be subject to.arbitration and that the present dispute was ripe for 
arbitration. Hence, Mahmassani concluded that he had “exclusive jurisdic- 
tion over the issues of the dispute.”% i 


The Procedural Law 


The Libyan arbitrations represent strikingly different approaches to the 
question of what law should govern procedural matters in international 
arbitrations involving a state and a foreign private party when the parties 
have not expressly agreed upon the applicable law. Sole Arbitrator Lager- 


9 See the cases referred to by Dupuy in id. at 417-18. 
°! Id. at 416 and 418. ` 
% Id. at 418-19. : ae ! 

. ® LIAMCO award, 20 ILM at 39-40. - 
4 Mahmassani stated: 


It is widely accepted in international law and practice that an arbitration clause survives 
the unilateral termination by the State of the contract in which it is inserted and continues 
in force even after that termination. This is a logical consequence of thé interpretation 
of the intention of the contracting parties, and appears to be one of the basic conditions 
for creating a favorable climate for foreign investment. 


Ida 40. 0 
% Jd. at 40-41. 
% Id, at 41-42. 
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gren found that such matters were governed by the law of the situs of the 


arbitration. Sole Arbitrator Dupuy found that he could apply ad hoc rules, . 


of international arbitral procedure. Sole Arbitrator Mahmassani found that 
he could apply rules contained in the United Nations Draft Convention 
on Arbitral Procedure. 

The BP Arbitration. Lagergren approached this question by considering 
two schools of thought relating to the applicable procedural law.” The first 
school of thought, followed in the ARAMCO arbitration, recognizes the 
“dignity” and “prerogative” of a sovereign state and concludes that a sov- 
ereign power can be subject only to its own municipal legal system or to inter- 
national law and not to the procedural law of another state.” Judge 
Sauser-Hall in the ARAMCO award held that the law of the place of the 
arbitration (i.e., the law of Geneva) should not be the procedural law and 
instead applied ad hoc rules of international arbitral procedure.’ 

Lagergren disagreed with this approach and followed instead the view, 
expressed by Judge Python in the Alsing case and Judge Cavin in the Sapphire 
case, that the relevant procedural law should be the law of the seat of the 
arbitration.’ Lagergren argued that applying municipal procedural law 
to an international arbitration does not infringe upon the prerogatives of a 
sovereign state. As examples, he pointed to limitations on the sovereign 
immunity of states imposed by the municipal law of some jurisdictions 
and the extensive degrees of control in some legal systems exercised by 
national courts over international arbitral proceedings. In addition, Lager- 
gren stressed how convenient and helpful it is to attach the procedural law 
to a developed municipal legal system. Having selected Copenhagen as the 
place of arbitration and recognizing the wide freedom enjoyed by arbitra- - 
tion tribunals under Danish law, Lagergren fixed Danish law as the ap 
plicable procedural law.?4 


% For a discussion of the problems connected with both schools of thought, see generally, 
e.g., J. Lew, APPLICABLE LAW IN INTERNATIONAL COMMERCIAL ARBITRATION 245-72 (1978); 
van Hecke, Réflexions sur I’arbitrage au point de vue de son intégration dans les divers ordres juridiques,. 
in 2 Mutrirupo LecumM—Ius UNumM (MELANGES EN L'HONNEUR DE WILHELM WENGLER) 
357 (1973). 

8 BP award, 53 ILR at 308-09. 

99 Arbitration between The State of Saudi Arabia mad The Arabian American Oil Co. (1958), 
27 ILR 117, 155-56 (1963). 

100 BP award, 53 td. at 309-11. See Sapphire Int'l Petroleums Ltd. v. National Iranian Oil 
Co., 35 id. at 169; Alsing Trading Co., Ltd. & Svenska Tandsticks Aktiebolaget v. The Greek 
State (1954), 23 id. at 633, 639 (1956); Mann, Lex facit arbitrum, in INTERNATIONAL ARBITRATION, 
LIBER AMICORUM FOR Martin Domke 157, 159-61, 164-68 (P. Sanders ed. 1967); Schwebel, 
The Alsing Case, 8 INT'L & Comp. L.Q. 320, 328 (1959). For criticism of choosing the law of the 
place of arbitration as the procedural law, especially in economic development agreements, 
see, e.g., J. Lew, supra note 97, at 252-55; Fouchard, L’Autonomie de l'arbitrage commercial inter- 
national, [1965] Rev. ARBITRAGE 99, 103-05; Suratgar, The Sapphire Arbitration Award, the 


' Procedural Aspects, 3 CoLum. J. TRANSNAT'L L. 152, 176-87, 199-203 (1965); Goldman, 


Les Conflits de lois dans l'arbitrage international de droit privé, 109 RecuEi nes Cours 347, 413-14 
(1963 II); see also note 108 infra. 
101 BP award, 53 ILR at 309-10. 
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The final procedural concern of the BP arbitral tribunal related to the 
effect of Libya’s nonparticipation in the arbitration proceedings,’” 
Lagergren concluded that the jurisdiction of the arbitral tribunal was to 
consider all claims submitted to it regardless of the default of one party, and 
Danish law provided no impediments to proceeding in this manner. The 
BP arbitral tribunal made it clear that to the greatest extent possible the 
tribunal would endeavor “to eliminate any inherent adverse effect” on Libya 
on account of its failure to participate in the proceedings.’ 

_ The TOPCOICALASIATIC Arbitration. Like Sole Arbitrator Lagergren, 
Sole Arbitrator Dupuy considered the two possible alternatives for the 
procedural law: the municipal law of a state or international law. Unlike 
Lagergren, Dupuy concluded that international law should govern the 
procedure. 

Dupuy acknowledged that from a practical point of view an arbitration . 
award connected with a national legal system may be easier to enforce. 
In addition, he recognized that, if the procedural law ofa certain country has 
been applied in an arbitration proceeding, the award itself may be more 
favorably received by municipal law judges and, in particular, by the judges 
of the state whose law was applied. However, because the enforcement of an 
eventual award was not within his jurisdiction, Dupuy was not inclined to 
give excessive weight to these considerations. Moreover, he could not find 
any theoretical arguments derived from the Sapphire precedent (in the 
Sapphire case the action was against the National Iranian Oil Company 
and not against the State of Iran) in favor of applying the municipal pro- 
cedural law of Geneva. 

Instead, following the precedent of the ARAMCO arbitration,’ pointing 
out that the parties had intended to remove their differences from the 
jurisdiction of any municipal court and had provided for an international 
procedure for the appointment of a sole arbitrator,’ and recognizing 
the broad powers given to the sole arbitrator by the arbitration clause 
in the deeds of concession (that he shall “determine the applicability of . 





19 ‘The effect of Libya’s nonparticipation in the TOPCO/CALASIATIC and LIAMCO arbi- 
trations was handled similarly by Sole Arbitrators Dupuy and Mahmassani. See TOPCO/ 
CALASIATIC Award on the Merits, para. 10; LIAMCO award, 20 ILM at 43. Accord, Con- 

` vention on the Settlement of Investment Disputes between States and Nationals of Other States, 
17 UST 1270, TIAS No. 6090, 575 UNTS 159, Art. 45, reprinted in 1 INTERNATIONAL COM- 
MERCIAL ARBITRATION, supra note 84, at 35, 50. It is widely acknowledged that the arbitral 
tribunal has authority to proceed to determine the merits of the dispute even upon the default 
of one of the parties. For references to rules of arbitration providing such authority and arbitra- 
tions that have proceeded in spite of governmental parties’ refusal to participate, see 
MacCrate, supra note 52, at 42-45. 

3 BP award, 53 ILR at 311-13. 

104 Two authors have emphasized the importance of attaching an arbitral award toa national 
legal system and questioned Dupuy’s approach. See 2 J. G. WETTER, supra note 59, at 409-10, 
and Mann, supra note 56, at 65. 

105 TOPCO/CALASIATIC Award on the Merits, para. 12. 

106 27 ILR at 154-56. 

10? TOPCO/CALASIATIC Award on the Merits, paras. 13-14. 


q 


1 


1981] ` THE LIBYAN NATIONALIZATION CASES — 507 


[the arbitration clause] . . . and the procedure to be followed in the 
Arbitration”), Dupuy. concluded that the procedural law should be inter- 
national law.’ 

The LIAMCO Arbitration. Sole Arbitrator Mahmassani determined that 


‘it is an accepted principle of international law that the arbitral rules of 


procedure shall be determined by the agreement of the parties, and if 
there is no such agreement, then “by the decision of the Arbitral Tribunal, 
independently of the local law of the seat of arbitration.” He found 
support in the World Bank Convention,’”® the Swiss Intercantonal Arbitra- 
tion Convention (Concordat Suisse sur l’Arbitrage),""! and the United 
Nations Draft Convention on Arbitral Procedure,’ in the precedent de- 
veloped by the ARAMCO, Sapphire, and Hedjaz Railway Line arbitrations,** 
and in clause 28 of the deed of concession."* Accordingly, he concluded 
that the rules set forth in the United Nations Draft Convention on Arbitral 
Procedure adopted by the International Law Commission should apply.” 


108 Td., paras. 15—16. Accord, Sanders, Aspects de l'arbitrage international, 53 Rev. Droit INT'L 
& Drorr Comparé 129, 137-38 (1976); Eisemann, La Situation actuelle de l'arbitrage commercial 
international entre états ou entités étatiques et personnes physiques ou morales étrangéres de droit privé, 
[1975] Rev. ARBITRAGE 279, 287-91 (1975). See also note 100 supra. 

109 LIAMCO award, 20 ILM at 42. 

110 Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States, supra note 102, Art. 44: 


Any arbitration proceeding shall be conducted in accordance with the provisions of this 
Section and, except as the parties otherwise agree, in accordance with the Arbitration 
Rules in effect on the date on which the parties consented to arbitration. If any question of 
procedure arises which is not covered by this Section or the Arbitration Rules or any rules 
agreed by the parties, the Tribunal shall decide the question. 


See, e.g., Broches, The Convention on the Settlement of Investment Disputes between States and Nationals 
of Other States, 136 Recueil nes Cours 331, 386 (1972 IJ). 
141 Swiss Intercantonal Arbitration Convention, Art. 24, para. 1: “The arbitral rules of pro- 


_cedure shall be determined by agreement between the parties, or in default of such agreement 


by decision of the arbitral tribunal.” CONCORDAT SUISSE SUR L’ARBITRAGE 85 and com- 
mentary at 85-86 (1974). 


u2 Draft Convention on Arbitral Procedure, Art. 13, para. 2: “In the absence of any agree- 
ment between the parties concerning the procedure of the tribunal, the tribunal shall be com- 
petent to formulate its rules of procedure.” Commentary on the Draft Convention on Arbitral 
Procedure Adopted by the International Law Commission at its fifth session, UN Doc. 
A/CN.4/92, at 52, and commentary at 55 (1955). 

413 LTAMCO award, at 82. 

114 Td. at 83. Mahmassani could also have referred to the Rules of Arbitration of the Inter- 
national Chamber of Commerce (in force on June 1, 1955), Art. 11: 


The rules governing the proceedings before the arbitrator shall be those resulting from 
these Rules and, where these Rules are silent, any rules which the parties (or, failing them, 
the arbitrator) may settle, and whether or not reference is thereby made to a municipal 
procedural law to be applied to the arbitration. 


Reprinted in 15 ILM 395, 402 (1976). See Derains, Note, 106 J. Drorr Int’, 989, 991-92 
(1979). 
45 LIAMCO award, 20 ILM at 43. 
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In his important five-volume work, The International Arbitral Process: 
Public and Private, J. Gillis Wetter argues that the BP approach of localizing 
the procedural law is desirable: 


It follows from the foregoing discussion that application of the 
Aramco or the Topco/Calasiatic doctrines may be exposed to the risk of not 
resulting in awards recognised under the New York Convention. And 
indeed the wish to secure an award that could be so recognised and 
enforced was the main element that influenced Judge Lagergren in 
pronouncing that the BP Award was a Danish one; the Claimant also 
expressly regarded it as such. It is felt that Professor Dupuy, in holding 
that consideration of the enforceability of the award was not within his 
jurisdiction, underestimated the practical and theoretical importance of 
the enforceability aspect and, in any event, erred in his quoted con- 
clusion on the jurisdictional issue. 


The desirability to localise an award for the purpose of making it 
enforceable is the main reason for, and consequence of, preferring 
the BP doctrine. Another consideration is that, unless an award is so 
attached to a specific jurisdiction, claims of nullity or challenge pro- 

. cedures cannot be instituted, nor is it clear by which law the liability 
of the arbitrators is governed. And, lastly, as emphasised by Judge 
Lagergren, the attachment to a national jurisdiction provides the 
arbitrator with a supplementary reference system, a developed pro- 

_cedural law, that greatly aids the arbitrator in his task. However, in 
cases where none of these considerations are deemed to be of practical 
significance, the Aramco and Topco/Calasiatic doctrines are sustainable 

. and may command attention. This does not imply acceptance of the 
widely exaggerated notions of a supranational arbitral jurisdiction and 
lex mercatoria hovering far above the reach of national jurisdictions 
that have lately become fashionable in some quarters." 


Although in certain instances localizing the procedural law in arbitration 
proceedings may be desirable for the purpose of ultimately enforcing any 
subsequent award, localization is not necessary in every situation. Article 
© V(1) (d) of the New York Convention on the Recognition and Enforcement 
of Foreign Arbitral:Awards provides that enforcement of a foreign award 
can be refused if it is proved that the “composition of the arbitral authority 
or the arbitral procedure was not in accordance with the agreement of 
the parties, or, failing such agreement, was not in accordance with the law 
‘of the country where the arbitration took place.” Where the constitu- 
tion of the arbitral tribunal and the determination of the arbitral pro- 
cedure are in accordance with the arbitration agreement, Article V(1) (d) 
of the New York Convention should not be available to impede enforce- 
ment of an award under the Convention.” 


16 2 J. G. WETTER, supra note 59, at 409-10. Wetter was the secretary in the BP arbitration. 

47 United Nations (New York) Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (1958), 21 UST 2517, 2520, TIAS No. 6997, 330 UNTS 3, 9, U.S.C. §201 
et seq. 

"8 See, e.g., Higgins, Brown, & Roach, Pitfails in International Commercial Arbitration, 35 Bus. 
Law. 1035, 1046 n.42 (1980); Derains, supra note 114, at 992; G. Gaja, INTERNATIONAL 
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Irrespective of the merits of the localization argument as a conceptual 
matter, the factors involved in the Libyan arbitrations were such that the 
enforceability of any award under the New York Convention was not 


_ the only consideration. Although Denmark and Switzerland were parties 


to the New York Convention, Libya was not, and there was little reason to 
believe that its courts would enforce any award against Libya. Moreover, 
because of the difficulty in many legal systems of executing against the 


property of ‘sovereign states, it was problematical whether any award 


could be enforced against Libyan property in foreign jurisdictions." Thus, 


. a realistic evaluation of enforceability had to rely to a large extent upon two 


factors: the general inclination of states to comply voluntarily with awards 
rendered against them?” and the usefulness of any award in the “hot oil” 
litigations. Accordingly, not only were the choices by Sole Arbitrators 
Dupuy and Mahmassani of an ad hoc system and a draft of a United 
Nations convention on procedural rules rather than of the rules of the 
Canton of Geneva fully justified by the intent of the parties to the deeds of 
concession and by important international precedent, but they were also 
consistent with a common sense evaluation of the problem of enforceability 
that was before them. 


Detachment of the Applicable Substantive Law from the Law of Any State 


An aspect of the Libyan arbitrations that has been commented on, es- 
pecially in Western European publications, is the asserted detachment of the 
applicable substantive law from the law of any state. Those who contend that- 
the substantive law to be applied must be that of some municipal law sys-' 
tem advance a number of arguments, such as, inter alia, that international 





COMMERCIAL ARBITRATION: NEw York ConveENTION §I.C., at 3, and the extensive references 
at §1-D., at 22-23 n.67 (pt. I, 1978); J. Lew, supra note 97, at 250-52; J. ROBERT, supra note 
84, at 414-19; P. Foucnarp, supra note 80, at 145-46, 326. Interestingly, in opposing 
LIAMCO’s action to enforce the award in the District Court for the District of Columbia (see 
note 277 infra) and LIAMCO's efforts to attach Libya’s assets in Switzerland (see note 285 
infra), Libya neither challenged the validity of the LIAMCO award nor argued that Article 
V(1) (d) of the New York Convention could be used to refuse enforcement because the 
arbitral procedure was not the law of the situs, że., the law of the Canton of Geneva. Libyan 
American Oil Co. v. Socialist People’s Libyan Arab Jamahirya, 482 F.Supp. 1175, 1177 (D.D.C. 
1980), appeal docketed, Nos. 80-1207 and 80- 1252 (D.C. Cir., Feb. 15, 1980), vacated (D.C. Cir., 
May 6, 1981); Socialist People’s Libyan Arab Jamahiriya v. Libyan American Oil Co. (LIAMCO), 
Decision of the Swiss Federal Supreme Court (First Public Law Department, June 19, 1980) 
(All-Language Services, Inc. trans. from original German text), reprinted in 20 ILM 152, 154 
(1981). For a discussion of the legislative history of this provision, see, e.g., Contini, The United 
Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 8 AMER. J. 
Comp, L. 283, 301-03 (1959). 

u For a discussion of potential difficulties in the United States, see R. von Mehren, The 
Foreign Sovereign Immunities Act of 1976, 17 Cotum, J. TRANSNAT'L L. 33, 57—65 (1978). For 
the problems encountered by LIAMCO in its attempt to enforce the award, see notes and text 
at notes 276-285 infra. 

120 See discussion in text at notes 234-239 infra. 

121 See generally Statement on “Hot” Libyan Oil, supra note e 82; MacCrate, supra note 52, at 
24-26, referring extensively to “pursuit” cases. 


510 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


law is really not a system of law because it is not the manifestation of 
‘any sovereignty and that international law is not sufficiently devéloped to 
provide an adequate set of rules to govern contractual relations. 

Before these criticisms are addressed, it is appropriate to note that the 
Libyan arbitrations, when properly analyzed, represent both approaches: 
detachment from the municipal law of a state and application of the 
municipal law of a state. In the BP arbitration, Judge Lagergren applied a 
detached ‘system of general principles of law, and in the TOPCO/ 
CALASIATIC and LIAMCO arbitrations, Sole Arbitrators Dupuy and Mah- 
massani applied a system of municipal law, ĉe., principles of Libyan 
law on the basis of their commonality with principles of international law.” 

By clause 28(7) of the deeds of concession, the contracting parties 
expressed a preference for Libyan law to the extent that such law had 
common principles with international law. Their choice served the interests 
of the state by submitting the contract initially to the state’s own legal sys- 
tem and by placing activities that were to be undertaken in a large measure 
in Libya within its legal system. The provision also protected the private 
foreign entities contracting with the state by requiring that only principles 
of Libyan law common to international law be applicable, which ensured 
against unilateral and arbitrary changes in, and eliminated aberrational 
aspects of, Libyan law. The initial choice of law made by the parties in 
clause’ 28(7), as Dupuy’s Award on the Merits and Mahmassani’s award 
show, was fully adequate to decide the issues presented to them for de- > 
termination. The same was true, of course, of the “general principles of 
law” choice used by Lagergren. 

As for the controversy over detachment, a controversy that has flourished 
largely in the academic arena, the division of opinion is itself an indication 
that the argument is largely theoretical. Whether international law or 
general principles of law are or are not a system of law and whether 
they provide an adequate set of rules should not be debated as abstractions. 
The international community fully recognizes that parties to a contract, 
including contracts between a state arid a foreign private enterprise, 
may choose the law to govern their contractual relations.” It is also 
well established by international conventions and practice, general 


© 12 In the LIAMCO arbitration Mahmassani was not able to find a common principle ap- 
plicable to one aspect of damages (loss of profits, lucrum cessans) and, accordingly, he turned 
to the second portion of the choice-of-law provision, the general principles of law as applied 
by international tribunals. He specifically chose the general principle of equity, which he found 
to be unanimously recognized as a supplementary source of law in Libyan law, Islamic law, and 
international law, and adopted the formula of “equitable compensation” to measure the ex- 
tent of damages. LIAMCO award, 20 ILM at 76-77. See the more detailed discussion at 
note 272 infra. 

23 TOPCO/CALASIATIC Award on the Merits, para. 25; LIAMCO award, 20 ILM at 
32~34. See, e.g., J. Lew, supra note 97, at 71—102; P. FISCHER, DIE INTERNATIONALE KONZESSION 
347 (1974); Rashed, Vers un droit international privé des investissements dans les pays en voie de dével- 
oppement, 29 Rev. Ecyprienne Drort INT'L 137, 167 (1973); K.-H. BÖCKSTIEGEL, DER STAAT 
ALS VERTRAGSPARTNER AUSLÄNDISCHER PRIVATUNTERNEHMEN 85 (1971); Weil, supra note 84, at 
174; Hambro, Autonomy in the International Contract Law of the Nordic States, 6 INT'L & Comp. 
L.Q. 589, 591 (1957). ; 
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principles of law, and authoritative writings by commentators that, 
for purposes of. such a choice, reference may be made to a body of 
law other than municipal law."4 Because the parties are not required to 
choose the law of their own nationality or, indeed, the law of any nationality, 
there is no compelling reason why. they should not elect to have their con- 
tractual relations governed by principles and concepts that are not 
attached to any sovereign. 

The fact that a choice of law that is unattached to any sovereign may be 
completely practical and effective is demonstrated by the BP award. Sole 
Arbitrator Lagergren found in general principles of law the necessary 
elements to construe the contract, to determine whether it had been 
breached, and to decide upon a remedy. In his application of general 
principles of law, Lagergren had no more difficulty in construing the con- 
tract and determining that it had been breached than Dupuy and Mahmas- 
sani had in applying Libyan municipal law (common to international law) 
to decide the same issues. Likewise, with respect to the question of remedy, 
although the choice-of-law approach required different conclusions, none 
of the sole arbitrators found that the law he was applying was inadequate 
for his purpose. 

This is not to say that in some instances the choice of a nonmunicipal 
law may not create some difficulties, although it is hard to envision a a0 
tractual dispute where international law or general principles of law would 
not provide sufficient content to decide the matters before the arbitrator. 
However, if in any particular case the law chosen were insufficient and no 
decision could be reached, the impact of that insufficiency should be con- 
fined to the particular; it should not be generalized into a theory that pre- 
vents parties from choosing, if they wish, to have their contractual relations 
governed either by international law or general principles of law. 

Another aspect of the detachment issue, apart from the question of 
choice of law, is the fact that the development agreements at issue in the 
Libyan arbitrations are international contracts. In the TOPCO/CALASIATIC 
arbitration, Sole Arbitrator Dupuy was well aware of the doctrinal de- 
bates surrounding the issue of the detachment of the contract from the 
substantive law of any state, which some authors have referred to as the 
“internationalization” of the contract. He attempted to focus on the practical 
aspects of internationalization of contracts and tried to circumscribe the 
meaning and scope of internationalization in the context of the arbitration 
at hand.’ Thus, the analytical objective of Dupuy’s discussion of inter- 


124 TOPCO/CALASIATIC Award on the Merits, paras. 29-34. For authorities confirming 
that parties to a contract between a state and a private foreign party may subject their con- 
tractual relationship, or some aspects of it, to international law, see, e.g., Resolution of the 
Institut de Droit International (Athens Sess., Sept. (1979), Art. 2, reprinted in 70 Rev. CRITIQUE 
Dror INT'L Privé 427 (1980); J. Lew, supra note 97, at 405-19; Sanders, supra note 108, at 
137; Mann, Contrats entre états et personnes privées étrangères, 11 Rev. BeLcE Drorr INTL 562, 
564-65 (1975); Eisemann, supra note 108, at 291-95; 1 G. R. DELAUME, supra note 34, §1.01, 
at 3-6 (Booklet 2, 1980); H. Catran, THE Law oF O1t CONCESSIONS IN THE MIDDLE EAST AND 
Nortu Arrica 68-72 (1967). 

5 TOPCO/CALASIATIC Award on the Merits, paras. 46-50. For three recent articles 
discussing from various points of view the “internationalization” aspect of the TOPCO/CALASI- 
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nationalization was to confirm that private persons when. contracting with 
states acquire certain rights and can enforce those rights against states.*?® 
Having found the basic criteria for internationalization’’ in the deeds of 
concession, in particular their very nature as economic development agree- 
ments??? and their provision of recourse to international arbitration for 
the settlement of disputes,”® Dupuy concluded that the deeds of concession 
were internationalized. It was in this connection that he reaffirmed the 
validity and availability of clause 16, the stabilization-of-rights clause, which 
guaranteed to the concessionaires their rights against discriminatory or 
arbitrary legislative abuses by the host state.'° , 
Hence, from both a conceptual and a practical point of view, the detach- 
ment issue did not present the sole arbitrators in the Libyan arbitrations 
_ with any substantial difficulties. The choice of law in each instance brought 
sufficient content to permit the sole arbitrator to interpret the deeds of con- 
cession, to define the rights and obligations of the parties, and to fashion 
a remedy. 


ATIC arbitration, see Verhoeven, Droit international des contrats et droit de gens, 14 Rev. BELGE 
He ok Int’ 209, 213~21 (1978-1979); Rigaux, Des dieux et des héros, 67 Rev. CRITIQUE DROIT 
INT'L Privé 435, 444-52 (1978); Cohen-Jonathan, L’Arbitrage Texaco-Calasiatic contre gouverne- 
ment libyen, 23 ANNUAIRE Frangais Droit INT'L 452, 454-66 (1977). 

126 TOPCO/CALASIATIC Award on the Merits, para. 48. 

227 Dupuy has discussed these criteria for internationalization of a contract in an earlier study. 
R.-J. Dupuy, supra note 85, at 153-56. 

128 TOPCO/CALASIATIC Award on the Merits, para. 45. In Revere Copper & Brass, Inc. v. 
OPIC, the arbitrator confirmed this reasoning and found it persuasive: 


A traditional international law approach has been to leave questions of breach of con- 
tract to the municipal law governing the contract. . . . In recent years, however, a series 
of decisions by Arbitration Tribunals, applying the view cf outstanding international 
jurists, has developed an exception to this narrow approach where contracts fall within a, 
category known as long term economic development agreements. In such cases, the ques- 
tion of breach is not left to the determination of municipal courts applying municipal 
law. The reason for this is that such contracts, while not made between governments and 
therefore wholly international, are basically international in that they are entered into as 
part of a contemporary international process of economic development, particularly in the 
less developed countries. The very reason for their existence is that the private parties 
entering into such agreements and committing large amounts of capital over a long period 
of time require contractual guarantees for their security; governments of developing 
countries in turn are willing to provide such guarantees in order to promote much 
needed economic development. 


Reprinted in 17 ILM 1321, 1331 (1978). See also, e.g., Sapphire Int'l Petroleums Ltd. v. Nat'l 
Iranian Oil Co., 35 ILR at 171. 

29 TOPCO/CALASIATIC Award on the Merits, para. 44. See, e.g., Goldman, La Lex 
mercatoria dans les contrats et l'arbitrage internationaux, 106 J. Drorr INT'L 475, 481 (1979); 
J. Lew, supra note 97, at 82-83; Weil, supra note 84, at 153-56; H. CATTAN, supra note 124, at 
96-98; J.-F. Lalive, Contracts between a State and a Foreign Country, 13 INT'L & Comp. L.Q. 987, 
996-97 (1964); Domke, Foreign Nationalizations: Some Aspects of Contemporary International Law, 
55 AJIL 585, 596 (1961); Fragistas, Arbitrage étranger et arbitrage international en droit privé, 49 
Rev. Critique Drotr INT'L Privé 1, 14-17 (1959); Farmanfarma, The Oil Agreement between Iran 
and the Oil Consortium, 34 Tex. L. Rev. 259, 287 (1955); Sapphire Int'l Petroleums Ltd. v. 
Nat'l Iranian Oil Co., 35 ILR at 172. f 

13 TOPCO/CALASIATIC Award on the Merits, para. 45. 
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IV. THE SIGNIFICANT SUBSTANTIVE ISSUES AND A New ECONOMIC ORDER 


The significant substantive issues raised by the Libyan arbitrations bear 
directly on the role of international law in the development of a new eco- 
nomic order and will be discussed below.. 


The Obligation to Perform and Any Justification for Nonperformance 


Each of the Libyan arbitrations is noteworthy for reaching the funda- 


mental conclusion that Libya had violated its duties under the deeds of ` 


concession and had breached its contractual obligations. Thus, each award 
confirms the basic tenet that states cannot disregard duties to foreign 
private persons. Moreover, the TOPCO/CALASIATIC arbitration is of 
further significance because of the extensive and articulate discussion by 
Sole Arbitrator Dupuy, which first raises and then dismisses any possible 
justifications for Libya’s breach. 

In the BP arbitration, Sole Arbitrator Lagergren had no problem 
deciding, and needed less than a page to conelude, that Libya had breached 
the Hunt/BP deed of concession. He found Libya’s action to be a blatant 


- violation of international law, as follows: 


No elaborate reasons are required to resolve the third issue in ts 
case. The BP Nationalization Law, and the actions taken thereunder by 
the Respondent, do constitute a fundamental breach of the BP Con- 
cession as they amount to a total repudiation of the agreement and 
the obligations of the Respondent thereunder, and, on the basis of rules 
of applicable systems of law too elementary and too voluminous to 
require or permit citation, the Tribunal so holds. Further, the taking 
by the Respondent of the property, rights and interests of the Claimant 
clearly violates public international law as it was made for purely 
extraneous political reasons and was arbitrary and discriminating in 
character. Nearly two years have now passed since the nationaliza- 
tion, and the fact that no offer of compensation has been made indi- 
cates that the taking was also confiscatory.*? , 


Similarly, Sole Arbitrator Mahmassani held that Libya had violated its 
obligations to LIAMCO, but took a circuitous route in reaching that con- 
clusion. Mahmassani confirmed the binding force of contracts under both 
Libyan law and international law.**? However, the sole arbitrator did not feel 
that the evidence conclusively proved the discriminatory character of the 
nationalization decrees and, hence, concluded that such decrees would not 
constitute wrongful acts if compensation had been paid to LIAMCO. aa 
Because no compensation had been provided by the Libyan Government, 
the nationalization decrees were held to be wrongful acts. 

Like his colleagues, Sole Arbitrator Dupuy had little trouble finding 
overwhelming authority to support the binding force of contracts, pacta 


131 BP award, 53 ILR at 329. 

332 LIAMCO award, 20 ILM at 54- 57. 
333 Id, at 58—60 and 85. 

334 Td. at 62 and 85. 


, 
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sunt servanda. After determining that Libyan law confirmed that contracts 
must be performed in good faith in accordance with their terms, Dupuy 
investigated international law. He looked to the corpus of international law, 
to Judge Jessup’s expert opinion, and to the ARAMCO and Sapphire 

- awards, which left no doubt that the rule of pacta sunt servanda is indis- 
putable.#* The much quoted statement by Judge Cavin in the Sapphire 
award illustrates this universal maxim: “It is a fundamental principle of law, 
which is constantly being proclaimed by international Courts, that con- 
tractual undertakings must be respected. The rule ‘pacta sunt servanda” 
is the basis of every-contractual relationship.” Referring to this quotation, 
Dupuy declared: “This Tribunal cannot but reaffirm this in its turn by stat- 
ing that the maxim pacta sunt servanda should be viewed as a fundamental 
principle of international law.” 

“However, notwithstanding their binding nature, did any reason exist 
that would relieve Libya from performing its obligations under the deeds of 
concession? It will be recalled that Libya had filed a memorandum with the 
President of the International Court of Justice in an attempt to convince 
him that a sole arbitrator should not be appointed. In this memorandum, 
Libya made a number of arguments to justify its actions. Dupuy considered 
these arguments in a thoughtful and scholarly discussion filling more 
than one-third of the TOPCO/CALASIATIC Award on the Merits. He re- 


135 The sole arbitrator referred to the famous precept of Islamic law (a source of Libyan law) 
found in the Koran: “O ye believers, perform your contracts,” and to Articles 147 and 148 of the 
Libyan Civil Code, which confirm that contracts must be performed in good faith in accordance 
with their terms. TOPCO/CALASIATIC Award on the Merits, para. 51. See, e.g., Morcos opinion, 
supra note 74, at 9-11; Arbitration between The State of Saudi Arabia and The Arabian 
American Oil Co., 27 ILR at 165; Kourides, The Influence of Islamic Law on Contemporary Middle ' 
Eastern Legal Systems, 9 Co.um. J. TRANSNAT'L L. 384, 394-97, 408-12, 420-28 (1970); 
Habachy, Property, Right and Contract in Muslim Law, 62 Corum. L. Rev. 450, 459, 463-67 
(1962); S. Sixsex, THE LEGAL FRAMEWORK FOR OIL CONCESSIONS IN THE AraB Wortp 79-82 
(1960); Schacht, Islamic Law in Contemporary States, 8 AMER. J Comp. L. 133, 139 (1959); 
Anderson & Coulson, The Moslem Ruler and Contractual Obligations, 33 N.Y.U. L. Rev. 917, 
929-30 (1958); Opinion of Abou Zahra, in ARBITRATION BETWEEN THE STATE OF SAUDI ARABIA 
AND THE ARABIAN AMERICAN Or. Company, Memorial of Arabian American Oil Company, 
“Ann, 16, 345, 367 (specially pub. ed., at Columbia University School of Law Library, 1958); 
Mahmassani, Transactions in the Shari'a, in Law IN THE MIDDLE East 179, 191 (M. Khadduri & 
H. J. Liebesny eds. 1955); 1 K. Moursi, COMMENTARY ON THE New EGypTIAN C1viL CODE, para. 
291, at 554 (in Arabic, 1954); 2 A. H. Hicazr, THe GENERAL THEORY OF OBLIGATIONS IN 
EcypTiAn Law 153-54 (in Arabic, 1953); 2 D. SANTILLANA, ISTITUZIONI DI DIRITTO MUSULMANO 
MALICHITA 83-85 (1943). 

8 TOPCO/CALASIATIC Award on the Merits, para. 51. See, e.g., Jessup opinion, supra note 
74, at 7-10 and 71; Gormley, The Codification of Pacta Sunt Servanda by the International Law 
Commission, 14 Sr. Louis U. LJ. 367, 371-75 (1970); J. Fawcerr, THe Law or Nations 33-34 
(1968); Ray, Law Governing Contracts between States and Foreign Nationals, in SELECTED READINGS 
ON PROTECTION BY Law OF PRIVATE FOREIGN INVESTMENTS 453, 483-88 (1964); Waldock, 
General Course on Public International Law, 106 Recue pes Cours 1, 159-60 (1962 IJ); A. 
McNair, Tue Law or Treaties 493 (1961); Wehberg, Pacta Sunt Servanda, 53 AJIL 775 (1959); 
Whitton, La Règle “Pacta Sunt Servanda,” 49 Recuei pes Cours 147, 151 (1934 III). 

187 35 ILR at 181. 

138 TOPCO/GALASIATIC Award on the Merits, para. 51. 
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jected three major arguments Libya’ had raised in its memorandum, or 
that it might have raised, in justification of its conduct. Another pos- 
sible argument, rebus sic stantibus, was not considered by him, but will be 
discussed here. i l 

The Theory of Administrative Contracts. Could the TOPCO/CALASIATIC 
deeds of concession be considered administrative contracts which, under 
certain conditions, might permit unilateral action by the Libyan Govern- 
ment and justify their nationalization? Looking first to Libyan law, Dupuy 
agreed with the analysis of Morcos in his expert opinion that the deeds of 
concession did-not have the necessary characteristics of administrative con- 
tracts under Libyan law.'*® Those characteristics were: (1) to have for their 
object the management or exploitation of a public service; (2) to have been 
entered into by an administrative authority as such (an authority regarded 

“as a State or public legal entity); and (3) to contain specific administrative 
authority not usually found in a civil contract, such as the authority to 
amend the contract unilaterally if the public interest so requires.'” 

The sole arbitrator further found that it was the clear intention of the. 
Libyan Government to deal with TOPCO and CALASIATIC on a footing 
of equality and that clause 16 (the stabilization-of-rights clause) prevented 
unilateral changes in the relationship between the parties. The Libygn 
Government undertook not to exercise its sovereign power to amend the 
contract unilaterally, and its actions during the period up to the nationaliza- 
tions confirmed its recognition of this undertaking." Morcos stressed, 
and the arbitral tribunal agreed, that the stabilization clause negated one 
of the principal characteristics of an administrative contract. Moreover, 
the provision of recourse to international arbitration supported the view 
that the parties had intended to be on an equal footing.’ 


189 A number of works point out the differences between administrative contracts and oil 
concession agreements. See, e.g., S. ToriGuian, LEGAL ASPECTS oF OIL CONCESSIONS IN THE 
Mipp_e East 244--45 (1972); Z. KRONFOL, PROTECTION OF FOREIGN INVESTMENT— A STUDY IN 
INTERNATIONAL Law 80 (1972); H. Catran, supra note 124, at 76-82; 3 A. DE LAUBADÈRE, 
TRAITÉ ÉLÉMENTAIRE DE DROIT ADMINISTRATIF, para. 1157, at 712 (3d ed. 1963-1966); Ver- 
dross, The Status of Foreign Private Interests Stemming from Economic Development Agreements with 
Arbitration Clauses, in SELECTED READINGS, supra note 136, at 117, 122-27. 

11 TOPCO/CALASIATIC Award on the Merits, paras. 54~55. 

141 Id., paras. 55-56. 

142 Id., paras. 56 and 72. Because two essential elements of administrative contracts are (1) 
the ability of the public authority to alter unilaterally the terms of the contract, and (2) the 
jurisdiction of a municipal administrative court over disputes arising under the contract, and 
because such elements are removed by the stabilization-of-rights and international arbitra- - 
tion clauses, some writers have concluded, on this basis alone, that international contracts 
containing these provisions cannot be characterized as administrative contracts. Professor 
Toriguian of the Lebanese University supports this position: 


[T]he typical Middle Eastern oil contract is a different type of agreement [frér an ad- 
ministrative contract]. Here the parties chose to treat each other as equal partners and 
expressly or by implication excluded the application of the municipal law of either party 
and opted instead for an independent judicial machinery. To argue in these cases about the 
sovereign rights of a State is to defeat the very purpose of the contract. 
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A wholly separate reason for dismissing the theory of administrative 
contracts is that this theory is peculiar to French law and civil law.systems 
and does not have a basis in international law. Hence, Dupuy found 
that it could not be regarded as a principle of Libyan law common to 
international law and was therefore not applicable under the governing 
law provision.’ 

The Concept of Sovereignty. Sole Arbitrator Dupuy also specifically con- 
sidered and dismissed one of the objections raised by the Libyan Govern- 
ment in its memorandum to the President of the International Court of 
Justice: that TOPCO and CALASIATIC could not invoke the arbitration 
procedure under the deeds of concession because the act of nationalization, 
being a sovereign act, validly terminated not only the deeds of concession 
but also TOPCO’s and CALASIATIC’s legal status as concession holders. 

The sole arbitrator accepted as unquestionable the right of a state to 
nationalize as an expression of its territorial sovereignty, but determined 
that the power of nationalization is not unlimited. From an international 
point of view, a state undoubtedly can enact measures affecting its own 
nationals or aliens. However, where the state has concluded an international 
contract with a foreign contracting party, the state is bound by the inter- 
_nptional legal order to recognize the terms and conditions of that agreement, 
A basic attribute of sovereignty is that a state may make international 





` S. ToriGuian, supra note 139, at 244-45. See also, e.g., H. CATTAN, supra note 124, at 82 and 
86; Bourquin, Arbitration and Economic Development Agreements, 1& Bus, Law. 860, 867 (1960); 
Garcia- Amador, International Responsibility, {1959} 2 Y.B. INT'L L. Comm'n 32, UN Doc. A/CN.4/ 
SER.A/1959/Add.1 (1960). 

43 TOPCO/CALASIATICG Award on the Merits, para. 57. See also Arbitration between The 
State of Saudi Arabia and The Arabian American Oil Co., 27 ILR at 215-16. A few authors have 
drawn comparisons between administrative contracts and international economic develop- 
ment agreements and have suggested that rules of administrative law.may be helpful in the 
future in providing guidelines for the development of legal principles governing the relations 
between foreign investors and governments of developing countries. See Weil, Un Nouveau 
Champ d'influence pour le droit administratif francais, in ETUDES ET DOCUMENTS 1970 (CONSEIL 
D'ETAT) 13, 20-25 (1971); Weil, Droit international public et droit administratif, in MELANGES 
OFFERTS A Lours TrotraBas 511 (1970); Fatouros, The Administrative Contract in Trans- 
national Transactions, in Ius 'Privatum Gentrum: FesrscHrirr rUR Max RuHEINSTEIN 
259 (1969); Friedmann, The Uses of “General Principles” in the Development of International Law, 
57 AJIL 279, 290-95 (1963). An extreme view taken. by certain persons of the developing 
world is that oil concession agreements should be treated as administrative contracts and be 
subject to the absolute and unlimited regulation of the state. Their reasoning is based on 
political rather than legal considerations. See, e.g., Sultan, Legal Nature of Oil Concessions, 21 

_ Rev. EGyprienne Droit INTL 73 (1965). 
- 1 TOPCO/CALASIATIC Award on the Merits, para. 57. The sole arbitrator also found 
that the theory of administrative contracts cannot be regarded as a “general principle of 
law.” Ibid. 

14 Id., paras. 58 and 79. Dupuy also emphasized that nationalizations which are invalid 
under international law do not produce extraterritorial effects and cannot alter the legal 
existence of companies that do not have the nationality of the nationalizing state. Id., para. 58. 
For an extremely broad and contrary view of the extraterritorial effects of nationalizations, 
see El-Kocheri, Les Nationalisations dans les pays du tiers monde devant le juge occidental, 56 REV. 
CRITIQUE DROIT INT'L Privé 249, 263-74 (1967). 


a 


1981] THE LIBYAN NATIONALIZATION CASES . 517 


commitments, but that attribute implies as well the obligation to abide 
‘by such commitments.’#* In order to ascertain the limitations on Libya’s 
power to nationalize in the case before him, Dupuy considered whether 
a principle of Libyan law common to international law existed and, if so, 
what the content of that principle was.'4” 

. A cardinal principle of Libyan law is that parties to contracts must ful- 
fill their contractual obligations. In Islamic law (a source of Libyan law), 
this principle is more rigidly applied to the sovereign than to private 
persons. Because the sovereign has greater discretionary powers, under . 
Islamic law he must be held to a higher standard of. performance of his 
obligations as an example to his subjects.” As Sole Arbitrator Dupuy said: 


Thus, under the Sharia, nobody, neither the sovereign nor any official, 
is exempted as a matter of privilege. If, in conformity with the styasa 
doctrine, the sovereign has large discretionary powers as regards the 
promotion of public interest, he must nonetheless abide by the com- 
mands of the supreme law, and Ibn Qudama states that “a breach of a 
commitment on the part of the Imam is more serious and more heinous 
than a breach committed by anybody else, because of its baneful con- 
sequences”. Now, it is accepted that this rule covers also agreements 
entered into with non-Muslims. 


The Libyan Civil Code supports this principle:!®° 
Applying Islamic and Libyan law, Sole Arbitrator Mahmassani in the 


\ 


16 TOPCO/CALASIATIC Award on the Merits, paras. 59—62. See, e.g., Arbitration be- 
tween The State of Saudi Arabia and The Arabian American Oil Co., 27 ILR at 168; The 
S.S. Wimbledon, [1923] PCI], ser. A, No. ‘1, at 5; P. LALIVE, RÉFLEXIONS $UR L'ETAT ET 
SES CONTRATS INTERNATIONAUX 21-25 (1976); Weil, Les Clauses de stabilisation ou d'intangibilité 
insérées dans les accords de développement économique, in MELANGES OFFERTS A CHARLES ROUSSEAU 
301, 324 (1974); Z. KRONFOL, supra note 139, at 85; E. Nwocucu, THE LEGAL PROBLEMS OF 
FOREIGN INVESTMENT IN DEVELOPING COUNTRIES 174 (1965); Wadmond, The Sanctity of Con- 
tract between a Sovereign and a Foreign National, in SELECTED READINGS, supra note 136, at 139, 
143-44; Waldock, supra note 136, at 160; Abdel-Wahab, Economic Development Agreements and 
Nationalization; 30 U. Cincinnati L. Rev. 418, 440-41 (1961); Kissam & Leach, Sovereign 
Expropriation of Property and Abrogation of Concession Contracts, 28 ForpHAM L. Rev. 177, 224 
(1959); C. DE VISSCHER, THEORIES ET RÉALITÉS EN DROIT INTERNATIONAL PUBLIC 244 (2d ed. 
1955); Memorial Submitted by the Government of the United Kingdom of Great Britain and 
Northern Ireland, Anglo-Iranian Oil Co. Case, ICJ Pleadings 64, 80-81 (1951); see also 
Kahn, Les Investissements étrangers dans les pays en voie de développement, 81 Rev. Dror Pays 
Arr. 163, 185-86 (1971). 

47 TOPCO/CALASIATIC Award on the Merits, paras. 64-69. 

M8 Id., paras. 64-65. Schacht, supra note 135, at 144; Anderson & Coulson, supra note 
135, at 929-30 and 932; Opinion of Abou Zahra, supra note 135, at 367; 3 IBN Tamiya, 
MAJMU’AT FATAWA 331 (in Arabic, 1911); Arbitration between The State of Saudi Arabia and 
The Arabian American Oil Co., 27 ILR at 163-64. As Ibn Taimiya, an eminent Muslim ' 
jurist, said: J i 

For everyone who has committed a breach of faith there shall be a flag [of disgrace]. On the 
day of judgment it will be hoisted. Its height will be in proportion to the enormity of his 


breach of faith. No breacher of faith is more unjust than an amir [prince] who breaks 
his covenant. 


MAJMU’AT FATAWA, supra, at 331. 


119 TOPCO/CALASIATIC Award on the Merits, para. 65. 
180 Ibid, 
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,  LIAMCO arbitration reached the same conclusion: 


The principle of the respect for agreements is thus applicable to 
ordinary contracts and concession agreements. It is binding on individ- 
uals as well as governments. The same is admitted in Islamic law, as 
is evidenced by many historical precedents. For instance, no less 
than the Great Caliphs Omar Ibn Al-Khattab and Imam ’Ali accepted 
to abide by their agreements and to appear before the Cadis 
(Judges) as ordinary litigants without feeling that this conduct was 
against their sovereign dignity. . . 15 


International law acknowledges a similar principle. The state as a 
sovereign entity possesses the power to grant rights and bind itself to agreed 
terms. To permit a state to use its sovereignty to disregard commitments 
that it freely undertook through the exercise of that very sovereignty would 
be anomalous.’ Such a result would undermine and destroy the legal 
framework of the international order. Ina recent decision, the arbitrators in 
Revere Copper & Brass Inc. u. Overseas Private Investment Corp. articulated 
this well-recognized position: 


_ The situation in Jamaica with respect to the aluminum companies 
. was the almost classic one of a government seeking to obtain 
/” substantial long term commitments from foreign investors for the eco- 
nomic development of its natural resources and for that purpose pro- 
viding substantial inducements in the way of tax and other assurances 
for limited periods of time. If the sovereign power of a State cannot be 
fettered in this manner by entering into binding contracts, the State 
would be deprived of the power by contracts to meet essential needs. 
Inevitably, in order to meet the aspirations of its people, the Govern- 
ment may for certain periods of time impose limits on the sovereign 
powers of the State, just as it does when it embarks on international 
financing by issuing long term government bonds on foreign markets. 
Under international law the commitments made in favor of foreign 
nationals are binding notwithstanding the power of Parliament and 
other governmental organs under the domestic Constitution to over- 
ride or nullify such commitments. Any other position would mean 
in this case that Jamaica could not in the exercise of its sovereign 
powers obtain foreign private capital to develop its resources or attract 
foreign industries. To suggest that for the Pore of obtaining for- 
eign private capital the Government could only issue contracts that 
were non-binding would be meaningless. As the contracts were made 
in the sense that the commitments were set out in unqualified legal 
form, international law will give effect to them. For the purposes of this 
proceeding they must be regarded as binding.’ 


Sole Arbitrator Mahmassani was in full agreement: 


International custom and case-law had always sustained the proposi- 

151 LIAMCO award, 20 ILM at 56-57. 

182 TOPCO/CALASIATIC Award on the Merits, paras. 67—58. For the general principle 
that a state cannot invoke its municipal law as an excuse for failure to comply with an inter- 
national obligation, see, e.g., Report of the International Law Commission on its 25th session, 
supra note 88, at 23-24. 

153 17 ILM at 1342-43. 
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tion of “Pacta sunt servanda”. It has been upheld in many arbitration 
awards. . . 


This principle is also upheld by most international publicists, who 
maintain that the sovereign right of nationalization is limited by the 
respect due for contractual rights. . . . 


The principle of the respect for agreements is thus applicable to 
ordinary contracts and concession agreements. It is binding on individ- 
uals as well as governments. + 


The particular facts of the disputes in the Libyan arbitrations clearly sup- 
port this basic principle. The Libyan Government entered into contracts 
with certain foreign private parties and specifically limited its recourse to 
nationalization. The Libyan Government unequivocally provided for the 
stabilization of rights of the parties (clause 16 of the deeds of concession) 
and through its actions confirmed such obligations.’ In discussing the ef- 
fect of clause 16, Dupuy said: 


Such a provision, the effect of which is to stabilize the position of 
the contracting party, does not, in principle, impair the sovereignty 
of the Libyan State. . . . Libya reserves all its prerogatives to issue 
laws and regulations in the field of petroleum activities in respect 
of national or foreign persons with which it has not undertaken such a 
commitment. Clause 16 only makes such acts invalid as far as con- 
tracting parties are concerned—with respect to whom this commit- 
ment has been undertaken—during the period of applicability of the 
Deeds of Concession. Any changes which may result from the adop- 
tion of new laws and regulations must, to affect the contracting 
parties, be agreed to by them. This is so not because the sovereignty 
of Libya would be reduced, but simply by reason of the fact that Libya 
has, through an exercise of its sovereignty, undertaken commitments 
under an international agreement, which, for its duration, is the law 
common to the parties.’ 


154 LIAMCO award, 20 ILM at 56. 

155 TOPCO/CALASIATIC Award on the Merits, paras. 70~71. For authorities confirming 
the effect of stabilization clauses, see, in particular, Weil, supra note 146, at 308, 326~27; 
P. FISCHER, supra note 123, at 379; S. ToriGutan, supra note 139, at 240-41; Z. KRONFOL, 
supra note 139, at 85-87; Weil, supra note 84, at 229-34; H. CATTAN, supra note 124, at 
47-48; G. Cohen-Jonathan, Les Concessions en droit international public 450, 496-99 
(unpub. thesis, 1966); A. Farouros, GOVERNMENT GUARANTEES TO FOREIGN INVESTORS 63° 
(1962); Wetter, Salient Clauses in International’ Investment Contracts, 17 Bus. Law. 967, 973, 
977-78 (1962); Domke, supra note 129, at 591-94; P. de Visscher, Les Aspects juridiques 
fondamentaux de la question de Suez, 62 Rev. GENERALE DROIT INT'L PUBLIC 436, 439 (1958). 

186 TOPCO/CALASIATIC Award on the Merits, para. 71. Weil has suggested that by agree- 
ing to the insertion of a stabilization-of-rights clause in an international contract the host 
state engages its international responsibility towards the foreign investor. Hence, under inter- 

_ national law, Libya is obliged under the doctrine of state responsibility to perform the terms 
of the contract. Weil, supra note 146, at 321. Contra, Jiménez de Aréchaga, supra rote 84, at 
192, and International Law in the Past Third of a Century, 159 RecueIL pes Cours 1, 307 
(1978 1). Relying on the Charter of Economic Rights and Duties of States, Jiménez de 
Aréchaga proposes that breach of stabilization clauses gives rise only to a special right to 
compensation, eg, “a duty to compensate for the prospective gains (lucrum cessans) 
to be obtained by the private party during the period that the concession still has to run.” Ibid. 
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Mahmassani in the LIAMCO arbitration also confirmed the effect of 
clause 16: 

To ensure such protection in LIAMCO’s Concessions, a specific pro- 
vision has been inserted to that effect in Clause 16 of its Agreements. 
That Clause has been legally authorized by and modelled upon the 
same standard clause of Schedule II annexed to the Petroleum Laws ` 
of 1955 and 1965. . . . The above Clause [16]'comes under what 
has been termed “stabilization” and “intangibility” clauses, which have’ 
been considered as legally binding under international law. . . . 


Moreover, Clause 16 is justified not only by the said Libyan Petroleum 
legislation, but also by the general principle of the sanctity of contracts 
recognized also in municipal and international law, as will be analyzed 
at a later stage hereof. It is likewise consistent with the principle of non- 
retroactivity of laws, which denies retrospective effect to a new legisla- 
tion and asserts the respect of vested rights (droits acquis) acquired 
under a previous legislation. The principle of non-retroactivity of 
laws is also admitted by Islamic law, and is based on the following 
Coranic verse: 


“We never punish until We have sent a messenger” (XVII, 15).1°” 


Sole Arbitrator Dupuy concluded that the internal acts of nationaliza- 
tion could not prevail over the obligations of an internationalized contract, 
especially a contract containing a stabilization clause:'** 


The result is that a State cannot invoke its sovereignty to disregard 
commitments freely undertaken through the exercise of this same - 
sovereignty and cannot, through measures belonging to its internal 
order, make null and void the rights of the contracting party which 
has performed its various obligations under the contract. 


Thus, the recognition by international law of the right to nationalize 
is not sufficient ground to empower a State to disregard its commit- 
ments, because the same law also recognizes the power of a State to com- 
mit itself internationally, especially by accepting the inclusion of 


*T LIAMCO award, 20 ILM at 30-31. 

158 Another argument that may be made in support of the oil companies’ position is based 
on the principle of estoppel. If Libya were to argue that it cannot be held to its international 
agreements because of contrary domestic legislation, a tribunal should reject Libya’s claim 
also on equitable grounds of estoppel. Two aspects of estoppel would be applicable: the 
rule that a state cannot rely on its own wrong to excuse failure to fulfill its international obliga- 
tions; and the rule that prior recognition of and agreement to a condition (as reflected by 
a stabilization-of-rights clause) should bar a state from subsequently challenging what it has 
recognized or agreed to. See, e.g., the statement of G. Fitzmaurice for the United Kingdom 
in Interpretation of the Peace Treaties, IC] Pleadings 362, 374-75 (1950); Shufeldt Claim 
(United States v. Guatemala), 2 R. Intl Arb. Awards 1079, 1094 (1930), reprinted in 24 AJIL 
799, 813-14 (1930); Weil, supra note 146, at 305-06; Z. KRoNFOL, supra note 139, at 87-88; f 
Dominice, A propos du principe de l'estoppel en droit des gens, in RECUEIL D'ÉTUDES DE DROIT INTER- 
NATIONAL (EN HOMMAGE À PauL GUGGENHEIM) 327 (1968); MacGibbon, Estoppel in Interna- 
tional Law, 7 INTL & Comp. L.Q. 468, 480-82 (1958). But see, for a more limited view, 
Pazarci, La Responsabilité internationale des états à l'occasion des contrats conclus entre états et per- 
sonnes privées étrangères, 79 Rev. GENERALE Droit INTL Pusuic 354, 411-12 (1971). 
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stabilization clauses in a contract entered into with a foreign private 
159 i 
party. 


In connection with his discussion of this point, Dupuy briefly noted 
two other possible arguments that the Government of Libya might have 
made. First, he considered whether the right of a state to nationalize is an 
absolute and unlimited rule of general international law (jus-cogens).!®° As- 
suming that a government or a predecessor government had effectively 
and permanently alienated its sovereignty to its detriment, he considered 
whether the present government would be justified in rectifying the sit- 
uation. Dupuy asserted that in such a circumstance—where the state had 
completely and permanently alienated its sovereignty — nationalization could 
not be challenged under general international law. However, in the case be- 
fore him, that was not the situation. Libya had granted the concession ' 
holders rights limited in scope and in duration and had imposed upon them 
a structure of duties and obligations. These obligations and the nature of the 
deeds of concession had also been of clear benefit to Libya.‘*! Dupuy said: 


The notion of permanent sovereignty can be completely reconciled 
with the conclusion by a State of agreements which leave to that State 
control of the activities of the other contracting party. As regards 
the question of permanent sovereignty, a well-known distinction should 
be made as to enjoyment and exercise. The State granting the con- 
cession retains the permanent enjoyment of its sovereign rights; it can- 
not be deprived of the right in any way whatsoever; the contract which 
it entered into with a private company cannot be viewed as an alienation 
of such sovereignty but as a limitation, partial and limited in time, of the 


19 TOPCO/CALASIATIC Award on the Merits, paras. 68 and 71. ‘The British Govern- 
ment made a similar argument and took a similar position before the International Court oi 
Justice in 1952 after the Iranian expropriations: 


The Government of the United Kingdom does not dissent from the proposition that a 
State is entitled to nationalize and, generally, to expropriate ċoncessions guaranteed to 
foreigners to the same extent as other property owned by foreigners. The exercise of 
that right, with regard to concessions and other property rights, is, however, subject 
to limitations clearly established by international practice and resting on well-recognized 
principles of international law. These limitations include, in particular, the principle that 
a State is not entitled to nationalize a concession if, by . . . a provision in the contract 
of concession, it has expressly divested itself of the right to do so. .. . 


` Anglo-Iranian Oil Co. Case, ICJ Pleadings at 85 (1951). 

160 Jus cogens can be translated literally as “compelling law” and is usually used to indicate 
peremptory norms of international law. Article 53 of the Vienna Convention on the Law of 
Treaties defines a peremptory norm of general international law as “a norm accepted and 
recognized by the international community of States as a whole as a norm from which no 
derogation is permitted and which can be modified only by a subsequent norm of general 
international law having the same character.” UN Doc. A/CONF.39/27 (1969), reprinted in 
63 AJIL 875 (1969), 8 ILM 679 (1969). See generally, e.g., Whiteman, Jus Cogens in International 
Law, with a Projected List, 7 Ga. J. INT'L & Comp. L. 609 (1977); Schwelb, Some Aspects of Inter- 
national Jus Cogens as Formulated by the International Law Commission, 61 AJIL 946 (1967); 
Verdross, Jus Dispositivum and Jus Cogens in International Law, 60 id. at 55 (1966); Schwarzen- 

. berger, International Jus Cogens?, 43 Tex. L. Rev. 455 (1965); Fitzmaurice, The General Prin- 
ciples of International Law Considered from the Standpoint of the Rules of Law, 92 RECUEIL DES 
Cours 1, 120 (1957 II). 

181 TOPCO/CALASIATIC Award on the Merits, paras. 74-77. 
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exercise of sovereignty. Accordingly, the State retains, within the areas 
which it has reserved, authority over the operations conducted by the 
concession holder, and the continuance of the exercise of its sov- 
ereignty is manifested, for example, by the various obligations im- 
posed on its contracting: party, which is in particular subjected to fiscal 
obligations that express unquestionably the sovereignty of the con- 
tracting State.1 


Dupuy also discussed the position taken by some that the act of national- 
ization may be removed from the basic requirements of international law 
and placed solely within the framework of national law. The present body 
‘of international law rejects this position, and the sole arbitrator, referring 
to the precedent of the International Court of Justice, affirmed that the 
TOPCO/CALASIATIC arbitral tribunal also had to apply the law as it 
existed. 1% 


The Concept of Permanent Sovereignty over Natural Resources. Sole Arbitrator 


Dupuy considered next the attempt by the Libyan Government to rely on 
resolutions of the United Nations General Assembly as a possible justifica- 
‘tion for its actions. He examined in depth for the first time in an interna- 
tional decision the concept of permanent sovereignty over natural resources 
in light ‘of a new international economic order;?® in particular, he con- 
sidered whether that concept, through recent resolutions of the General As- 
sembly, could be considered as constituting customary international law.!® 

Dupuy began his discussion by generally reviewing the pertinent 
instruments: Resolution 18031 of December 1962, which confirmed the 
right of permanent sovereignty over natural resources and stated that the 
right of nationalization should be based on grounds of public utility or 
national interest and that any act of nationalization should provide for 
compensation in accordance with international law;'®’ Resolutions 3171168 


182 Id., para. 77. 

163 Id., para. 79. : 

164 See generally Feuer, Les Principes fondamentaux dans le droit international du développement, 
in PAYS EN VOIE DE DEVELOPPEMENT ET TRANSFORMATION DU DROIT INTERNATIONAL 191, 
215-18 (Colloque d’Aix-en-Provence, 1973). 

163 Traditionally, in order to establish a rule of customary international law, it has been 
necessary to demonstrate that the consistent practice of states supports a certain rule and 
that those states believed (held the opinio juris) that they were legally obligated to follow 
that rule. For an excellent recent study of customary international law, see Akehurst, Custom 
as a Source of International Law, 47 Brit. Y.B. INT'L L. 1 (1974-1975). See also, in general, 
Charpentier, Tendances de Vélaboration du droit international public coutumier, in L'LLABORATION 
DU DROIT INTERNATIONAL PUBLIC 105 (Colloque de Toulouse, 1974). 

66 GA Res. 1803, 17 UN GAOR, Supp. (No. 17) 15, UN Doc. A/5217 (1962), reprinted 
in 57 AJIL 710 (1963), 2 ILM 223 (1963). 

187 TOPCO/CALASIATIC Award on the Merits, para. 81. See generally Banerjee, The Con- 
cept of Permanent Sovereignty Over Natural Resources, 8 INDIAN J. INT'L L. 515, 533-35 
(1968); Gess, Permanent Sovereignty Over Natural Resources, 13 INTL & Comp. L.Q. 398, 
411 (1964); Seidl-Hohenveldern, International Organizations and the Protection of Private Prop- 
erty, 90 J. Drorr Int’ 627, 631-50 (1963); Fischer, La Souveraineté sur les ressources naturelles, 
8 Annuaire Francais Dror INT'L 516 (1962). For a discussion of earlier consideration of 
related issues by the United Nations, see Hyde, Permanent Sovereignty over Natural Wealth 
and Resources, 50 AJIL 854 (1956). 

168 GA Res. 3171, 28 UN GAOR, Supp. (No. 30) 52, UN Doc. A/9030 (1973), reprinted in 
68 AJIL 381 (1974), 13 ILM 238 (1974). 
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and 3201,®° which, the Libyan Government argued, had in effect removed 
any sovereign action relating to permanent sovereignty over natural 
resources from the standards of international law and conferred exclusive 
competence upon the legislative and judicial branches of the host country; 
and the Charter of Economic Rights and Duties of States (the Charter),’” in 
which the far-reaching concept of sovercteny: attained its broadest 
interpretation.’” 

In order to help assess their “legal validity,” Sole Arbitrator Dupuy 
next focused on whether the resolutions commanded a consensus of states 
by analyzing the voting patterns within the General Assembly. The 1962 
resolution (No. 1803) was passed by 87 votes to 2 with 12 abstentions. It was 
voted for by both developing countries and developed countries, includ- 
ing the United States, and represented agreement among states in all geo- 
graphical areas and of all economic levels. In his discussion of that resolu- 
tion, Dupuy referred to the debates, which documented the conclusion 
that imposing a standard of international law upon any act of nationaliza- 
tion was an essential factor in the support given the resolution by several 
of the Western countries.” 

The other two major resolutions, Nos. 3171 and 3281, were adopted 
under quite different circumstances. The vote on Resolution 3171 was 
108 to 1 with 16 abstentions; but a separate vote was requested for the 
operative paragraph relating to nationalization, which was adopted only by ` 
86 to 11 with 28 abstentions. That paragraph purported to remove the act 
of nationalization from a standard of international law; it was rejected not 
only by the most important Western countries but also by a number of 
developing countries. The statements of various delegates clearly dem- 
onstrated that those Western countries were opposed to abandoning the 
compromise approach to nationalization contained in the 1962 resolution. !* 

The voting pattern with respect to the Charter was similar to that on 
Resolution 3171: 120 to 6 with 10 abstentions. The paragraph on national- 
ization, paragraph 2(c) of Article 2, which does not refer to a standard of 
international law for acts of nationalization,’® was voted on separately and 
approved by 104 to 16 with 6 abstentions. All of the major industrialized 
nations voted against it or abstained. There was no general consensus. 


189 GA Res. 3201 (S-VI), 28 UN GAOR, Supp. (No. 1) 3, UN Doc. A/9559 (1974), reprinted 
in 68 AJIL 798 (1974), 13 ILM 715 (1974). 

170 TOPCO/CALASIATIC Award on the Merits, para. 82. 

171 GA Res. 3281, 29 UN GAOR; Supp. (No. 31) 50, UN Doc. A/9631 (1974), reprinted i in 
69 AJIL 484 (1975), 14 ILM 251 (1975). 

12 TOPCO/CALASIATIC Award on the Merits, para. 82. 

173 Id., paras. 83-84. 

74 Id., para. 85. The sole arbitrator also considered Resolution 3201, which was adopted 
by the General Assembly without a vote. However, the statements of many delegates indicated 
that the most important Western countries again opposed giving up the approach to nationali- 
zation embodied in Resolution 1803. Ibid. 

175 See text at notes 192-194. 

1€ TOPCO/CALASIATIC Award on the Merits, para. 85. For general background on the 
voting pattern, see Rozental, The Charter of Economic Rights and Duties of States and the New 
International Economic Order, 16 Va. J. INTL L. 309, 318-19 (1976). 


~ 


524 THE AMERICAN JOURNAL OF INTERNATIONAL LAW’ [Vol. 75 


Having taken into account the voting patterns on the above-mentioned 
resolutions, Dupuy next considered their legal impact.” Although it may 
be appropriate to attribute some legal value to such resolutions, that value 
differs considerably?” and depends on the type of resolution and the cir- 


177 For authorities who generally do not recognize General Assembly resolutions as having a 
binding legal nature, see, in particular, Arangio-Ruiz, The Normative Role of the General 
Assembly of the United Nations and the Declaration of Principles of Friendly Relations, 137 
Recueil pes Cours 419, 434-518 (1972 IlI), for the most comprehensive and thorough 
work in the area; and see, e.g., Schwebel, The Effect of Resolutions of the U.N. General Assembly 
on Customary International Law, 73 ASIL Proc. 301, 302 (1979); Stone, Conscience, Law, Force 
and the General Assembly, in Jus EY Societas (ESSAYS IN TRIBUTE TO WOLFGANG FRIEDMANN) 
297, 333-37 (G. M. Wilner ed. 1979); Suy, Innovations in International Law-Making Processes, 
in THE INTERNATIONAL Law AND Poticy of HUMAN WELFaRE 187, 190 (Macdonald, Johns- 

.ton, & Morris eds., 1978); Bos, The Recognized Manifestations of International Law, a New Theory 
of “Sources,” 20 Grr. Y.B. INT'L L. 9, 68-69 (1977); Sinha, Identifying a Principle of Interna- 
tional Law Today, 11 Can. Y.B. INT'L L. 106, 116-20 (1973); Virally, The Sources of Interna- 
tional Law, in MANUAL OF PUBLIC INTERNATIONAL Law 116, 160-62 (M. Sørensen ed. 1968); 
Bishop, General Course of Public International Law, 115 RecuriL pes Cours 147, 241-45 (1965 
I); Petrén, La Confiscation des biens étrangers et les réclamations internationales auxquelles elle peut 
donner lieu, 109 id. at 492, 563 (1963 II); J. Brierty, THe Law or Nations 110 (6th ed. 
1963); Vallat, The Competence of the United Nations General Assembly, 97 RECUEIL DES Cours 203, 
230-31 (1959 II); Galino, Las Resoluciones de la asamblea general de las Naciones Unidas y su 

fuerza legal, 11 Rev. EspaNora Derecho INT'L 96, 115-16, 121, 127-28 (1958); Virally, Le 

Valeur juridique des recommendations des organisations internationales, 2 ANNUAIRE FRANÇAIS 
Droit InT'L 66 (1956); Johnson, The Effect of Resolutions of the General Assembly of the United 
Nations, 32 Brit. Y.B. INT'L L. 97, 121-22 (1955-1956); Sloan, The Binding Force of a “Recom- 
mendation” of the General Assembly of the United Nations, 25 id. at 1, 31-32 (1948); see also note 
183 infra. Erik Suy, Under Secretary-General and Legal Counsel of the United Nations, 
recently concluded: 


The General Assembly's authority is limited to the adoption of resolutions. These are 
mere recommendations having no legally binding force for member states. Solemn 
declarations adopted either unanimously or by consensus have no different status, al- 
though their moral and political impact will be an important factor in guiding national 
policies. Declarations frequently contain references to existing rules of international law. 
They do not create, but merely restate and endorse them. Other principles contained 
in such declarations may appear to be new statements of legal rules. But the mere fact that 
they are, adopted does not confer on them any specific and automatic authority. The 
most one could say is that overwhelming (or even unanimous) approval is an indication 
of opinio juris sive necessitatis; but this does not create law without any concomitant 
practice, and that practice will not be brought about until states modify their national 
policies and legislation. It may also arise, however, through the mere repetition of prin- 
ciples in subsequent resolutions to which states give their approval. The General As- 
sembly, through its solemn declarations, can therefore give an important impetus to the 
emergence of new rules, despite the fact that the adoption of declarations per se does 
not give them the quality of binding norms. 


Suy, supra, at 190. 
18 For authors inclined to find normative legal value in certain circumstances in General 
` Assembly resolutions, see the informative discussions in Schachter, Towards a Theory of Inter- 
national Obligation, in THE EFFECTIVENESS OF INTERNATIONAL Decisions 9, 11~31 (S. M. 
Schwebel ed. 1971); Castaneda, Valeur juridique des résolutions des Nations Unies, 129 RECUEIL 
DES Cours 205, 211-26 (1970 I); J. CASTAÑEDA, LEGAL EFFECTS OF UNITED NATIONS 
RESOLUTIONS 1—21 (1969); Bleicher, The Legal Significance of Re-citation of General Assembly 
Resolutions, 63 AJIL 444 (1969); 'O. Asamoan, THe LEGAL SIGNIFICANCE OF THE DECLARA- 
TIONS OF THE GENERAL ASSEMBLY OF THE UNiTED Nations 19-25, 46-62, 68-75 (1966); 
Falk, On the Quasi-Legislative Competence of the General Assembly, 60 AJIL 782 (1966); Schachter, 
The Relation of Law, Politics and Action in the United Nations, 109 RecueIL nes Cours 165, 
169-200 (1963 II); R. Hiccins, THe DEVELOPMENT OF INTERNATIONAL LAW THROUGH THE 
POLITICAL ORGANS OF THE UNITED Nations 1-16 (1963). 
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cumstances surrounding its adoption, including the voting pattern, whether 
‘the resolution is of a declaratory nature, and the statements made by mem- 
ber states in the deliberations.’” 

Whether the Charter should be a legal i instrument of a binding character 
. rather than a declaration of intent was extensively debated during the 
drafting process. In its final form it did not provide for binding applica- 
tion. Hence, the pattern of voting and the statements by the member. 
nations!*! assumed more weight and demonstrated to Dupuy that the 
Charter was not considered legally binding.’ Such a resolution could be - 
binding only to the extent that nations wished to be bound.!® 


19 Jiménez de Aréchaga confirmed Dupuy’s approach to assessing the legal value of resolu- 
tions of the General Assembly. Jiménez de Aréchaga listed three possible effects they could 
be given with respect to developing customary international law: 


Thus in a General Assembly declaration rules of customary law may be recognized as 
pre-existing norms and declared to be so; an emerging rule of customary law in status 
nascendi may crystallize thanks to a unanimously adopted General Assembly declaration; 
a resolution by the General Assembly which is clearly de lege ferendae may however pro- 
vide the basis for a subsequent and concordant practice of States which will transform 
the resolution into a rule of customary international law. 


Jiménez de Aréchaga, supra note 156, at 31. He emphasized, however, that determining when 
each effect occurs requires careful analysis of all the provisions of a resolution and the cir- 
cumstances surrounding its passage, including among other things, “the drafting of the text; 
the voting strength it obtained; the statements made by members during the process of 
deliberation and the subsequent conduct of States (and of the United Nations itself) in re- 
spect of each resolution.” Ibid. 

Akehurst confirms the importance of looking at the voting figures and at the reasons given 
by states for casting their votes in order to determine whether a General Assembly resolution 
is evidence of customary law; see Akehurst, supra note 165, at 6-7. 

180 TOPCO/CALASIATIC Award on the Merits, para. 86. 

181 The Canadian delegate articulately expressed the views of the developed nations that 
voted against the Charter: 


Even among states which, like Canada, hold the view that there are principles of ` 
customary international law which are relevant to the treatment of foreign investment, 
there is disagreement about the precise content of those principles. Where the old law 
is unjust or ineffective, it must be changed to reflect the present economic interdependence 
of States and the need for development of the developing countries, which are the two most 
important facts of economic life in our generation. It had been the hope of my delegation 
that this charter would command the consensus necessary to enable it to contribute to the 
codification and progressive development of law in this area; unhappily, this is not the case. 


29 UN GAOR (2315th plen.) 57~58, UN Doc. A/PV.2315 (1974). 

182 TOPCO/CALASIATIC Award on the Merits, para. 86. 

183 For articles discussing the nonbinding legal effect of the Charter, see, e.g., , Petersmann, 
The New International Ecanomic Order, in THE INTERNATIONAL LAW AND PoLicY oF HUMAN 
WELFARE, supra note 177, at 449, 462-63; Carreau, Le Nouvel Ordre économique international, 
104 J. Drorr INT'L 595, 596 (1977); Martin, Le Nouvel Ordre économique international, 80 Rev. 
GENERALE Droit INTL Pusuc 502, 529-35 (1976); White, A New International Economic 
Order?, 16 Va. J. INTL L. 323, 330 (1976); McWhinney, The International Law-Making Process 
and the New International Economic Order, 14 Can. Y.B. INT'L L. 57, 67 (1976); Feuer, Réflexions 
sur la charte des droits et devoirs économiques des états, 79 Rev. GENERALE DROIT INT'L PUBLIC 273, 
298-306 (1975); Salem, Vers un nouvel ordre économique international à propos des travatix de la 
Géme session extraordinaire des Nations Unies, 102 J. Drorr INT'L 753, 799 (1975); Haight, The 
New International Economic Order and the Charter of Economic Rights and Duties of States, 9 INT'L ` 
Law. 591, 596-97 (1975); Brower & Tepe, The Charter of Economic Rights and Duties of 
States, id. at 295, 300-09; Committee on Inter-American Affairs, The UN Charter of Economic 
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Moreover, a draft of the Charter submitted by the developing countries 
had provided that the Charter would be a first measure of codification 
and progressive development of the international law of development. 
This provision was deleted because a number of states opposed it, which 
again indicated to Dupuy that the Charter did not have binding effect.‘ 

Resolution 1803 of 1962 seemed to Dupuy to reflect current customary 
law in the field; it expressed a customary rule on which states had 
concurred. The Charter, however, for the reasons summarized above, 
was a “political rather than a legal declaration concerned with the ideo- 
logical strategy of development and, as such, supported only by non- 
industrialized States.”1 Consequently, the sole arbitrator refused to give 
legal effect to the Charter as evidencing the existence or emergence of 
customary international law.?®” 


Two recent detailed studies support Dupuy’s reasoning and conclusions. 
After studying the development of the Charter, Gillian White, Professor , 
of International Law at the University of Manchester, determined that 
it was not intended to be, and was not, a binding instrument. She char- 





Rights and Duties of States, 30 Rec. A. B. City N.Y. 409, 411-13 (1975); Virally, La Charte des 
droits et devoirs économiques des états, 20 ANNUAIRE FRANÇAIS DROIT INT'L 57 (1974). See generally 


Schreuer, Recommendations and the Traditional Sources of International Law, 20 Grr. Y.B. INT'L L. 
103, 116 (1978). 


181 TOPCO/CALASIATIC Award on the Merits, para. 88. See, e.g., Virally, supra note 183, 
at 59. 
18 Dupuy said: 


Resolution 1803 (XVII) seems to this Tribunal to reflect the state of customary law existing 
in this field. Indeed, on the occasion of the vote on a resolution finding the existence of a 
customary rule, the States concerned clearly express their views. The consensus by a 
majority of States belonging to the various representative groups indicates without the 
slightest doubt universal recognition of the rules therein incorporated, i.e., with respect to 
nationalization and compensation the use of the rules in force in the nationalizing State, 
but all this in conformity with international law. 


TOPCO/CALASIATIC Award on the Merits, para. 87. See also O. ASAMOAH, supra note 178, at 
98-100; Schwebel, The Story of the United Nations’ Declaration on Permanent Sovereignty over 
Natural Resources, in SELECTED READINGS, supra note 136, at 699, 704-13. 

186 TOPCO/CALASIATIC Award on the Merits, para. 88. 

187 Ibid. Piper, New Directions in the Protection of American-Ownea Property Abroad, 4 INT'L TR. 
L.J. 315, 328 (1979), confirms Dupuy’s conclusion. Dupuy’s creative and reasoned discussion 
of the nonbinding effect of the Charter was the logical outgrowth and development of ideas 
the sole arbitrator had expressed in writings a few years earlier. In the Colloque de Toulouse 
sponsored by the Société Frangaise pour le Droit International in 1974, Dupuy distinguished 
between resolutions purporting to declare existing law and those proposing new law. Although 
resolutions proposing new law are not legally binding, they have some juridical value, depend- 
ing on their scope and application. Dupuy suggested three criteria to determine their effect: 
“the conditions governing the vote which adopted them, the degree of precision of the terms 
of the resolutions, and the types of pressure which could be brought to bear in support of 
them.” Dupuy, Droit déclaratoire et droit programmatoire: de la coutume sauvage à la “soft law,” in 
L’ELABORATION, supra note 165, at 132, 144-45; a condensed version of this article in English 
appears as Declaratory Law and Programmatory Law: From-Revolutionary Custom to “Soft Law,” 
in DECLARATIONS ON PrincipLes 247, 254-55 (Akkerman, van Kreiken, & Pannenborg 
eds., 1977). 
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acterized it as representing only “a collection of policy prescriptions” and 
concluded: 


the Charter . . . can have legal force only if, and so far as, it declares 
or restates existing principles or rules of international law. Its value as 
evidence of the opinio juris of States cannot altogether be denied, but it 
must be heavily discounted in view of the dissentient or abstaining _ 
States in all matters concerning international trade, investment and 
economic relations and in view of the numerous amendments which 
the Western States and Japan proposed but which were not adopted.**9 


In an extensive discussion, Professor Guy Feuer of the University of 
Paris, using an approach similar to that taken later by Dupuy, concluded 
that the Charter did not have binding legal force. Feuer found that the 
Charter had not been adopted by consensus, especially because all of the 
major industrialized countries were among the 16 states that had not voted 
for it. Therefore, the Charter could not be legally binding on those states 
which had voted against it or which had abstained from voting. To conclude 
differently, as Professor Feuer said, “would be to recognize the General 
Assembly as a strictly legislative power of a supranational character which 
the United Nations Charter does not in any way confer upon it.”1%° 

Feuer also considered whether the Charter established general principles 
of customary law that had become part of existing law and whether it created 
new principles of law. He found that in both cases it did not. Both the dele- 
tion of the reference to the Charter as a first measure of codification and 
progressive development and the position of the states that did not vote for it 
led Feuer to conclude that the Charter did not reflect existing principles of 
law. Moreover, the drafts and the preparatory studies indicated that the 
states that had voted for it considered it to be merely a declaration of a 
desire to establish a program in international economic relations. Hence, 
only the subsequent practice of states would demonstrate whether the 
Charter would foster new principles of customary law.’ 


18 White reasoned as foilows: 


The phrase “codify and develop rules for” was replaced by the co-sponsors with “to 
promote”. The subsequent obligatory language was amended to read“. . . peace-loving 
States which are willing to carry out the provisions of this Charter[”]. The removal of the 
word “obligations”, together with the other amendments to these passages, clarifies the 
intentions of the States proposing the resolution that one should not subjectively regard it 
as having the force of a treaty codifying and developing legal rules. Instead, the Charter 
represents only a collection of policy prescriptions supported by the overwhelming majority 
of U.N. members. How else can one explain the retention of the word “willing” in the 
preamble? If an instrument creates or restates legal norms, a State’s “willingness” to fulfill 
the provisions is legally irrelevant. This term indicates the exhortatory nature of the 
document. 


White, supra note 183, at 329-30. 
189 Td, at 330. 
19 Feuer, supra note 183, at 300-01. 
191 Td. at 301-04. Feuer wrote: 


It is difficult, moreover, to claim ‘that the Charter represents the beginning of a new 
customary law. . . . But the same draft of the text . . . and the preparatory works show 
that the States which had supported the Charter considered it only as a declaration on the law 


i > 
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‘In addition to finding that the Charter did not reflect customary inter- 
national law, Sole Arbitrator Dupuy disagreed with the Libyan Govern- 
ment’s position that the Charter confirmed the removal of the concept of 
permanent sovereignty over natural resources from any standards of inter- 
national law. According to this argument, permanent sovereignty required 
the submission of disputes over resources to the municipal law of the na- 
tionalizing state.? Acknowledging that Article 2 of the Charter does not 
refer explicitly to standards of international law, Dupuy nevertheless con- 
cluded that Article 2 does not “escape all norms of international law.”! 
He agreed with Ambassador Jorge Castaneda, who was Chairman of the 
working group that drew up the Charter, that the Charter through para- 
graph (j) of chapter I, which provides for the “fulfilment in good faith of 
international obligations,” “accepts that international law acts as a factor in 
limiting the freedom of the State in cases where foreign interests are af- 
fected, even though Article 2 does not so state explicitly.”!®* Hence, in no 
respect could Dupuy accept Libya’s interpretation of the Charter. 

The importance of Dupuy’s reasoning and conclusions regarding the 
effect of the General Assembly’s resolutions on the concept of permanent 
sovereignty over natural resources must be emphasized.’ For the first time 





* which they regarded as desirable to establish in international economic relations. Only subsequent 
practice (frequency and precedential nature, facts showing affirmation that States had 
accepted the rule insofar as the rule was law) would permit one to say whether a customary 
law is in the process of formation. 


Id. at 302-03 (emphasis in original). For earlier consistent views, see, e. a Bastid, Observations sur 
une “étape” dans le développement progressif et la codification des principes du droit international, in 
RECUEIL D'ÉTUDES, supra note 158, at 132, 145. 

1 For a general discussion of the developing countries’ position, and an analysis of the 
history and evolution of this position in the United Nations as ultimately reflected in the 
Charter, see Garcia-Amador, The Eroposed New International Economic Order, 12 Law. AMERICAS 
1, 24—44 (1980). 

193 TOPCO/CALASIATIC Award on the Merits, para. 90. Compare Brownlie, Legal Status of 
Natural Resources in International Law (Some Aspects), ‘162 Recuei pes Cours 245, 268-71 
(1979 }). 

194 Castañeda, La Charte des Droits et Devoirs Economiques des Etats, 20 ANNUAIRE FRANÇAIS 
Droit INT'L 31, 54 (1974). Jiménez de Aréchaga adds support to this view: 


It follows that it is not entirely accurate to say that international law has been “utterly 
rejected” by the Charter of Economic Rights and Duties of States. Though expelled 
through the door because of its alleged identification with the doctrine of “adequate, 
prompt and effective compensation”, it has come back through the window in the garb of 
an equitable principle which takes into account the specific circumstances of each case. . . . 


Jiménez de Aréchaga, supra note 156, at 305, and supra note 84, at 188. Contra, Piper, On 
Changing or Rejecting the International Legal Order, 12 Int’t Law. 293, 301-07 (1978). 

185 See Schwebel, supra note 177, at 305-06; Verhoeven, supra note 125, at 225-26; Raman, 
Transnational Corporations, International Law, and the New International Economic Order, 6 SYRACUSE 
Jj. Inti L. & Comm. 17, 60-71 (1978); Goldie, State Responsibility and the Expropriation of Property, 
12 Int’, Law. 63, 78-79 (1978). The importance and potentially controversial nature of 
Dupuy's conclusions are best illustrated in two recent articles discussing the TOPCO/CALASIATIC 
arbitration. In Confrontation, Consensus and Codification in International Law, in [1979-1980] 
INTERNATIONAL Law ASSOCIATION, AMERICAN BRANCH, PROCEEDINGS AND COMMITTEE REPORTS 
14, Stephen Schwebel, after analyzing Dupuy’s award and delineating what he felt to be its 
five significant holdings with respect to the legal effects of General Assembly resolutions, 
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in a major international adjudication, this concept was considered in a 
legal context consisting not only of traditional criteria but also of criteria 
recognizing the changing and adapting structure of international law. Yet 
even on terms most favorable to the developing nations, Dupuy could not 
find within positive law support for the binding legal effect of the Charter. 
The very nature of the Charter, the circumstances surrounding it, the 
statements by and intentions of nations with respect to it, the voting by 
nations on it, and the text of its provisions demonstrate that the 
Charter cannot be considered either as declaratory of existing customary 
international law?” or as creating customary international law.’*8 Only sub- 
sequent state practice will determine whether it has enunciated rules from 
which customary international law will emerge. Dupuy’s careful reasoning 
and the abundant scholarly authority in this area provide a solid basis for 
his conclusion. 


concluded that these holdings went beyond the generally accepted view of developed countries 
but not as far as some developing country advocates would like. Id. at 22—23. On the other 
hand, in International Law and the Internationalized Contract, 74 AJIL 134.(1980), a brief editorial 
comment, A. A. Fatouros criticized Dupuy’s holdings for not taking into account recent 
trends in international economic development and for confirming traditional positions of the 
developed world. Id, at 139-41. It is difficult to accept Fatouros’s comments because Dupuy’s 
award did just the opposite: it attempted for the first time in an international judicial decision 
to set forth standards whereby General Assembly resolutions could be interpreted as being 
declaratory of international law. Rather than illuminating the “present impasse” between the 
developed and developing countries, as Fatouros suggested, Dupuy’s award appears <o take 
significant strides toward bridging the international development gap. 

18 In the LIAMCO arbitration Mahmassani did not attempt to analyze the UN General 
Assembly resolutions relating to permanent sovereignty over natural resources. However, 
he concluded that a state’s sovereign right over natural resources must always be subject to its 
contractual obligations: 


In this connection, the Arbitral Tribunal has reached the conclusion that the said 
Resolutions [including Resolution 1803 and the Charter], if not a unanimous source of 
law, are evidence of the recent dominant trend of international opinion concerning the 
sovereign right of States over their natural resources, and that the said right is always sub- 
ject to the respect for contractual agreements and to the obligation of compensation. . . . 


LIAMCO award, 20 ILM at 53. 
87 Michael Akehurst, who has written extensively on sources of international law, con- 
firms for another reason that the Charter is not declaratory of existing law: 


Such [UN General Assembly] resolutions are authority for the content of customary 
law only if they claim to be declaratory of existing law. . . . The preamble to the Charter, 
of Economic Rights and Duties of States declares “that it is a fundamental purpose of the 
present Charter to promote the establishment of the new international economic order”; 
these words, especially the word “new”, negate the idea that the Charter is declaratory 
of existing law. 


Akehurst, supra note 165, at 6 (footnotes omitted). 

198 Although most jurists would disagree, a few writers and states have suggested that 
customary international law on matters involving modern science and technology may be 
created instantly by resolutions adopted unanimously by the General Assembly. See Sohn, 
The Development of the Charter of the United Nations: The Present State, in THE PRESENT STATE OF 
INTERNATIONAL Law AND OTHER Essays 39, 53 (M. Bos ed. 1973); Cheng, United Nations 
Resolutions on Outer Space: “Instant” International Customary Law?, 5 INDIAN J. INT'L L. 23, 33-40, 
45-48 (1965). 
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The Theory of Changed Circumstances. The Libyan Government had not 
raised in its memorandum, and Dupuy did not consider, the theory of 


changed circumstances as a possible justification for Libya’s breach of its 
contractual obligations. TOPCO and CALASIATIC had discussed this 
theory in their Memorial on the Merits and concluded that it was inap- 
plicable; a brief review of the question may be useful here. 

Some international jurists hold the view that international legal theory 
recognizes a very limited reservation to the maxim pacta sunt servanda in 
the case of a fundamental change. of circumstances (rebus sic stantibus). 
If Libya had attempted to make such an argument in the three arbitrations, 
it would have had to establish that the exception was a principle of Libyan 
law common to international law and that it was applicable to the 
arbitrations. Libya would not have been able to meet this burden. 

A variation of the theory of fundamental change of circumstances 
exists, in a very narrow sense, in Libyan law. Article 147(2) of the 
Libyan Civil Code provides: 

When, however, as a result of exceptional and unpredictable events 
of a general character, the performance of the contractual obligation, 
without becoming impossible, becomes excessively onerous in such 
way as to threaten the debtor with exorbitant loss, the Judge may, 
according to the circumstances, and after taking into consideration 
the interests of both parties, reduce to reasonable limits the obligation 
that has become excessive. Any agreement to the contrary is void.’ 


This exception was taken over verbatim by Libya from the Egyptian 
Civil Code of 1949, which in turn had as one of its sources the théorie de 
Pimprévision, a theory recognized by the French administrative courts but 
traditionally rejected by French civil law. The explanatory memorandum 
to the Egyptian Code prepared by the late Abdul Razzaq Sanhouri, 
Professor of Law at the University of Cairo, and by the Drafting 
Committee of the Egyptian Code,” makes it clear that the concept of 
changed circumstances, which under the Egyptian Code applies to con- 
tracts generally and is not limited to administrative contracts, may be in- 
voked only under very limited conditions. First, there must be an exceptional 
circumstance of a general and not a particular character; second, the cir- 
cumstance in question must be unpredictable and unforeseeable; and 
finally, the circumstance must render the performance of the obligation 
so onerous that the debtor is threatened with exorbitant loss.™! If these 
three conditions are met, the debtor may ask a court to reduce the now 
excessive obligation to reasonable limits, according to the circumstances 
and after taking into consideration the interests of both parties. The court 
is thus empowered, if these further conditions are met, to reduce the 
obligation; the court is not allowed to terminate the contract. Moreover, 


189 The Libyan Civil Code (1954) (M. O. Ansell & 1. M. al-Arif trans. n.d.), Art. 147(2), at 30. 
This article is identical to Article 147(2) of the Egyptian Civil Code. 

200 The committee was headed by the Egyptian Minister of Justice and included several of 
the most prominent Egyptian legal scholars.and Professor Edouard Lambert of France. 

z0 2 AL-QANUN AL-MADANI: MAJUMAT AL-AMAL AL-TAHDIRIYA (The Civil Code: Collection 


` of the Preparatory Works) 278-84 (1949); 1 A. R. Sannourt, AL-Wasır (The Theory of Obliga- 


tions), para. 420, at 717-24 (2d ed. 1964). 
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this concept does not permit the party invoking it to suspend performance 
or to terminate the contract unilaterally. 

The existence in international law of any generally applicable exception 
to the principle of pacta sunt servanda is far from being as clear as it is in 
Libyan law. A concept somewhat analogous to changed circumstances and 
known as rebus sic stantibus is now generally accepted as a very limited 
rule applicable to the international law of treaties.” If it applies to inter- ` 
national contracts at all, its application would be even more limited.?* Re- 


202 2 AL-QANUN AL-MADANI, supra note 201, at 280-81, 284-86; 1 A. R. SANHOURI, supra 
note 201, para. 415, at 705-06. See also Kourides, supra note 135, at 420-25. Henry Cattan, 
in his classic study on oil concessions, approached this question from the concept of “the 
equivalence of benefits,” which exists to a limited extent under Islamic law and French adminis- 

‘trative law. After referring to Article 147 of the Egyptian and Libyan Civil Codes and discussing 
the rule of force majeure and the théorie de U'imprévision, he concluded that the principle of 
equivalence of benefits in oil concessions had no legal significance. He stated: 


Apart from the aforementioned legal exceptions based upon the rule of force majeure and 
the théorie de I'imprévision, it can be said that, as a rule, even though a disproportion be- 
tween mutual benefits and obligations occurs during the course of the performance of 

a the contract, there exists no juridical means, as distinct from moral or equitable a ee 
to redress the economic equilibrium between contractual prestations. 


H. CATTAN, supra note 124, at 128 and, generally, at 119-31. 

203 For a comprehensive discussion of the doctrine of rebus sic stantibus, see the series of three 
articles by Akos Toth, The Doctrine of Rebus Sic Stantibus in International Law, [1974] Jur. Rev. 56, 
147, 263. On the very limited application of the theory of changed circumstances, see the 
comments of Sir Humphrey Waldock (now President of the ICJ}, special rapporteur, and the 
other commentary in [1966] 1 Y.B. INT'L L. Comm'n, pt. 1, at 75, 78-82, 85-86 and 130, UN 
Doc. A/CN.4/SER.A/1966. See also Przetacznik, The Clausula Rebus Sic Stantibus, 56 Rev. Drorr 
INT'L Scr. DipLomatiques & Pot. 115, 189, 205 (1978); Kearney & Dalton, The Treaty on Treaties, 
64 AJIL 495, 542-44 (1970); 2 L. Cavaré, Le DROIT INTERNATIONAL PUBLIC POSITIF 208-09 (3d 
ed. J.-P. Quéneudec, 1969); Schwelb, Fundamental Change of Circumstances, 29 ZEITSCHRIFT FUR 
AUSLANDISCHES ÖFFENTLICHES RECHT UND VOLKERRECHT 39, 45-47 (1969); Lissitzyn, Treaties 
and Changed Circumstances, 61 AJIL 895, 921-22 (1967); J. L. BRIERLY, supra note 177, at 
336-39. For the view of a broader application of the theory of rebus sic stantibus, see Haraszti, 
Treaties and the Fundamental Change of Circumstances, 146 Recuet. pes Cours 1, 46-60 (1975 III). 

204 See generally Ray, supra note 136, at 453, 509-13. One of the few arbitrations concerning 
economic development agreements to consider the doctrine of rebus sic stantibus was the Tunnel 
Indemnity case (Hellenic Electric Railways Ltd. v. Government of Greece) (1933). The tribunal 
mentioned the possible application of the doctrine, not in the context of helping the state to 
escape its obligations under the concession agreement, but rather of helping the concessionaire 
to receive an equitable return on its investment in a situation where unforeseen circumstances 
had destroyed the economic basis of the concession and made performance by the 
concessionaire impossible. That, however, was not the situation in the Tunnel Indemnity case and 
rebus sic stantibus was not applied. Wetter & Schwebel, Some Little-Known Cases on Concessions, 40 
Bait. Y.B. INT'L L. 183, 206-07, 210 (1966). In another international arbitration discussing . 
rebus sic stantibus, the Alsing case, the umpire did not apply the doctrine. After defining the 
conditions of application of rebus sic stantibus as including “(1) an unforeseeable event, in- 
dependent of the will of the aggrieved party; (2) upsetting of the original balance between 
performance and consideration therefor; (3) the excessive nature of the lack of balance, going 
beyond the risk of the contract,” the umpire held that the plaintiff Alsing could not meet those 
conditions. He found that “in a contract of such long duration [28 years], the plaintiff was to 
expect certain disturbances . . . whether they be occasioned by an economic crisis, internal 
strife or the events of warfare. . . .” The loss of 6 years of profits due to unforeseeable 
circumstances was not “disproportionate to the risk which the contract held for Alsing.” Alsing 
Trading Co. Ltd. & Svenska Tandsticks Aktiebolaget v. The Greek State, 23 ILR at 654—57. See 
also Schwebel, supra note 100, at 341-45. 
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search has disclosed no evidence that rebus sic stantibus has been ac- 
cepted, as a general rule, by a decision of an international tribunal.?% 

An extensive investigation of the application of this doctrine to treaty 
law was made in connection with the drafting of the Vienna Convention on 
the Law of Treaties of 1969. Article 62 sets forth the effect of a fundamental 
change of circumstances on treaties” and its application is subject to a number 
of limiting conditions: (1) the change must be of the circumstances exist- 
ing at the time the treaty was concluded; (2) the change must be funda- 
mental; (3) the change must not have been foreseen by the parties; (4) the 
existence of those circumstances must have constituted an essential 
basis of the consent of the parties to be bound by the treaty; and (5) the ef- 
fect of the change must be a radical transformation of the scope of obliga- 
tions still to be performed under the treaty.” 

If a state party to a treaty believes that conditions exist that allow the 
doctrine of rebus sic stantibus to be invoked, international law requires that . 
it so inform the other party to the treaty; if the other party does not agree, 
the states must enter into negotiations. The obligation of the parties to the 
treaty is, moreover, “not merely to go through a formal process of negotia- 
tions” but “so to conduct themselves that the negotiations are meaningful; 

. which will not be the case when either of them insists upon its own position 
without contemplating any modification of it.”?°* If negotiations conducted 
in good faith fail to resolve the controversy, the parties are under the further 
obligation of settling the dispute in a manner appropriate under inter- 
national law, i.e., through inquiry, mediation, conciliation, arbitration, or 


205 See Toth, supra note 203, at 147, 171, and 177; Bourquin, Arbitration and Economic 
Development Agreements, 15 Bus. Law. 860, 862 (1960); 1 C. ROUSSEAU, PRINCIPES GÉNÉRAUX _ 
DU DROIT INTERNATIONAL PUBLIC 580 (1944). 

28 See generally Koeck, The “Changed Circumstances” Clause after the United Nations Conference 
on the Law of Treaties (1268 -69), 4 GA. J. INTL & Comp. L. 93, 102-13 (1974); Schwelb, 
supra note 203. 

207 Report of the International Law Commission on its 18th session, [1966] 2 Y.B. INT'L L. 
Comm'n 259, UN Doc. A/CN.4/SER.A/1966/Add.1. Article 62 reads, in part, as follows: 


A fundamental change of circumstances which has occurred with regard to those 
existing at the time of the conclusion of a treaty, and which was not foreseen by the 
parties, may not be invoked as a ground for terminating or withdrawing from the treaty 
unless: 


(a) the existence of those | circumstances constituted an essential basis of the consent 
of the parties to be bound by the treaty; and 

(b) the effect of the change is radically to transform the extent of obligations still to be 
performed under the treaty. 


Vienna Convention on the Law of Treaties, supra note 160. In 1973, the International Court 
of Justice for the first time examined the doctrine of changed circùmstances and considered 
it in light of Article 62 of the Vienna Convention. The Court held the doctrine inapplicable to ` 
the matter before it and said that “the change of circumstances” must have “increased the ` 
burden of the obligations to be executed to the extent of rendering the performance something 
essentially different from that originally undertaken.” Fisheries Jurisdiction case (Judgment 
of Feb. 2, 1973), [1973] IC] Rep. 2, 21. See Jiménez de Aréchaga, supra note 156, at 73-77, 

208 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark,. Federal 
Republic of Germany/the Netherlands), [1969] IC} Rep. 3, 47. 
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judicial proceedings by an impartial tribunal or ioniy agreed upon 
by the parties.2° 

Hence, the doctrine of rebus sic stantibus does not confer upon a state 
any right to act unilaterally to terminate or suspend its obligations. The 
doctrine creates no exception to the overriding principle that no state 
should be the judge in its own case.*° If the assertion of the state invoking 
the doctrine of rebus sic stantibus is met by a contradictory assertion from 
the other party, international law requires that they cooperate in seeking an 
impartial resolution of their controversy.” 


The Remedy: Restitutio in Integrum in International Law 


As stated earlier, the conclusions of the sole arbitrators in the BP and 
TOPCO/CALASIATIC arbitrations on the question of remedy were vitally 
affected by the choice-of-law analyses presented to them.” Both of them, 
however, spent considerable time analyzing the place of restitutio in 
integrum in international law. A comparison of their views is therefore of 
interest. By contrast, the sole arbitrator in the LIAMCO arbitration de- 
voted little time to restitutio in integrum, as his concern was to determine 
the amount of damages owing LIAMCO. Nevertheless, a brief summary 
of his views will complete the comparison. 

The BP Arbitration. For almost 30 pages, nearly one-third of the entire 
BP award, Sole Arbitrator Lagergren analyzed treaty law, case law, 
and the writings of legal scholars in order to assess the status under inter- 
national law of the principle of restitutio in integrum.” Although he found 


e 


209 See, e.g., Toth, supra note 203, at 279-80; Arts. 65(3) and 66(b), Vienna Convention on 
the Law of Treaties, supra note 160. 


-710 Such a result would undermine all accepted steeples of civilized behavior and j justice: 


It is abhorrent to the sense of justice to say that one party to a contract, whether such a 
party be a private individual, a monarch, or a government of any kind, may arbitrarily, 
without hearing and without impartial procedure of any sort, arrogate the right to con- 
demn the other party to the contract, to pass judgment upon him and his acts, and to 
impose upon him the extreme penalty of forfeiture of all his rights under it, including his 
property and his investment of capital made on the faith of that contract. 


El Triunfo case (United States of America v. Republic of Salvador) (1902), Papers RELATING 
TO THE FOREIGN RELATIONS OF THE UNITED States, 1902, at 859, 871. See also the 
similar position taken by the French Government, 1 Case of Certain Norwegian Loans, 
ICJ Pleadings 13, 34 (1957). 
© One of the basic principles of the sacred law of Islam is that the Imam or the State cannot 
be the judge in its own cause. See Habachy, Similarities and Common Principles of Western ‘and 
Middle Eastern Systems of Law, MippLe East Exec. Rer., No. 7, 1979, at 2, 14. =N 

211 See, e.g., Toth, supra note 203, at 263, 279; C. ROUSSEAU, DROIT INTERNATIONAL PUBLIC 
75 (7th ed. 1973); Arts. 65(3) and 66(b), Vienna Convention on the Law of Treaties, supra ` 
note 160; Poch de Caviedes, De la clause “rebus sic stantibus” à la clause de révision dans les con~ 
ventions internationales, 118 RECUEIL pes Cours 105, 186 (1966 II); Harvard Draft Convention 
on the Law of Treaties, Commentary to Art. 28, 29 AJIL Supp. 653, 1124 (1935). 

212 See text at notes:68—75 supra. 

213 One may argue that Lagergren’s discussion of the application of restitutio in integrum 
under public international law was obiter dictum. If he was unable under the choice-of-law 
clause to find that a principle existed under Libyan law, it was unnecessary for him to investigate 
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that restitutio in integrum is a principle of international law, he concluded 
that this remedy would not be available to “a party suffering a wrongful 
breach by a co-contracting party.”*44 His reasons are not convincing, par- 
ticularly in view of the fact that not one of the treaties or judicial decisions 
to which he referred disputed or cast doubt upon the basic principle that 
restitutio in integrum is the preferred remedy and should be applied if 
physically possible. i 

First, Lagergren found that there were few instances in ‘which the remedy 
of restitutio in integrum had actually been applied and that the remedy of. 
damages was more common.” This finding is correct, but applying it to 
the BP arbitration was unwarranted: the authorities relied on by Lagergren 
himself demonstrate that restitutio in integrum is the preferred remedy 
and should be applied whenever possible.”#* Simply because the opportun- 
ity to apply a certain remedy has not often been available does not mean 
that it should not be applied when appropriate. There are three reasons 
why restitutio in integrum has little precedent: (1) in many cases that would 
have given rise to it, the parties negotiated and settled the disputes before 
the judicial body had the opportunity to apply it; (2) in some cases that 
would have given rise to it, the claimants did not request it; and (3) in other 
cases that would have given rise to it, its application was not physically 
possible.” However, none of those situations was present here, and the 
circumstances were appropriate for applying restitutio in integrum. 

The second element in Lagergren’s rejection of restitutio in integrum was 
his questioning of the authority of the Chorzów Factory case, which for 
the last 50 years has been the benchmark decision in this area. In 1928 
the Permanent Court of International Justice said in that case: 


The essential principle contained in the actual notion of an illegal 
act—a principle which seems to be established by international prac- 
tice and in particular by the decisions of arbitral tribunals—is that 
reparation must, as far as possible, wipe out all the consequences of 





whether one existed under public international law because to be applicable it had to be 
common to both Libyan and public international law. However, Lagergren may have felt that 
the discussion was useful because some scholars believe that principles of public international 
law are included in the body of general principles of law, which was the second directive 
of the choice-of-law provision. BP award, 53 ILR at 348-49. 

24 Id, at 347. 
5 Td. at 342-45. 

216 For example, Lagergren relied on the Affaire des Forêts du Rhodope Central to demon- 
strate that judicial tribunals when choosing between granting restitutio in integrum or awarding 
compensation have chosen to award compensation. Zd. at 340. In that case the arbitrator deter- 
mined that it was in effect physically impossible to restore the Greek nationals to their former 
positions. Consequently, the arbitrator concluded that the only practical solution was to order 
Bulgaria to pay compensation. Affaire des Foréts du Rhodope Central (Fond) (Gréce contre 
Bulgarie), 3 R. Int'l Arb. Awards 1405, 1432 (1933). This holding, however, is not contrary 
to or inconsistent with the principle enunciated by Dupuy in the TOPCO/CALASIATIC arbitra- 
tion that restitutio in integrum is the preferred remedy and should be applied unless impossible. 
Dupuy specifically found that there was no such impossibility in the Libyan situation and 
accordingly granted that remedy. TOPCO/CALASIATIC Award on the Merits, para. 112. 

217 See text at notes 249-250 and note 249 infra. 
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the illegal act and reestablish the situation which would, in all prob- 
ability, have existed if that act had not been committed. Restitution 
in kind, or, if this is not possible, payment of a sum corresponding 
to the value which a restitution in kind would bear. . . .?%8 


Lagergren argued that this statement was obiter dictum and not authorita- 
tive because the claimant did not request restitutio in integrum.**® Whether 
it was obiter dictum is not important. What is important, as Dupuy said ‘in 
considering this question, is that the Permanent Court of International 
- Justice recognized and accepted that restitutio in integrum is an established 
principle of international law, and that since 1928 virtually all legal scholars 
have viewed the Chorzów statement on restitutio in integrum as a “declara- 
tion of principle.”?*° For example, in the TOPCO/CALASIATIC Award on the 
Merits, Dupuy said: 

It could be claimed that, in the [Chorzów Factory] case where the 
above-mentioned principle was laid down, the principle had only the 
value of an obiter dictum and not of a true ratio decidend: since restitution 
in kind was not formally requested and the impossibility of restitution 
in kind had been established by agreement between the parties. But 
the fact remains that the principle was expressed in such general terms 
that it is difficult not to view it as a principle of reasoning having the 
value of a precedent: the very numerous quotations of this part of the 
opinion in doctrinal writings confirm, if this were necessary, that all 
authors see in it a declaration of principle. Moreover, one could men- 
tion here the explanation given by Sir Gerald Fitzmaurice as a pre- 
liminary to his individual opinion given in relation to the judgment 
delivered by the International Court of Justice in the Barcelona Traction 
case ([1970] I.C.J. 3, at 65): 


“Although these comments can only be in the nature of ‘obiter 
dicta’, and cannot have the authority of a judgment, yet since specific 
legislative action with direct binding effect is not at present possible 
in the international legal field, judicial pronouncements of one 
kind or another constitute the principal method by which the law 
can find some concrete measure of clarification and develop- 
ment. . . "721 


Third, Sole Arbitrator Lagergren attempted to minimize the importance _ 
and effect of the Chorzów decision because it belonged to a group of cases 
dealing with treaties and there was no treaty in the instant case.” This 
reasoning is unconvincing because Lagergren was trying to find a “prin- 
ciple” of international law.” His conclusion that “the treaties and cases 


218 Case Concerning the Factory at Chorzów (Claim for Indemnity) (Merits), [1928] PCI], 
ser. A, No. 17, at 47. 

219 BP award, 53 ILR at 337-39. 

720 TOPCO/CALASIATIC Award on the Merits, para. 98. See, e.g., Mann, supra note 56, 
at 2-3. ' 

731 TOPCO/CALASIATIC Award on the Merits, para. 98. 

7? BP award, 53 ILR at 339-40 and 342. Lagergren relied heavily on Baade, Indonesian 
Nationalization Measures Before Foreign Courts, 54 AJIL 801, 814-27 (1960). But see Jessup’s 
discussion refuting Baade's position, Jessup opinion, supra note 74, at 35-40. 

223 For what constitutes a principle, see, e.g., Fitzmaurice, supra note 160, at 7-9. 
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decided pursuant to them . . . have the feature in common of resting 
upon the specific consent of all parties concerned, and they cannot there- 
fore be regarded as expressive of principles of public international law,”2"4 
appears directly contrary to most legal authority. Moreover, it is well recog- 
nized that treaties and cases decided pursuant to treaties are important 
sources of international law.?*® 

Fourth, Lagergren argued that “the concept of restitutio in integrum has 
been employed merely as a vehicle for establishing the amount of dam- 
ages.””?° He cited only one authority, Sir Hersch Lauterpacht, in support 
of this conclusion—an authority that does not support it. In the quotation 
cited, which specifically relates to the measure of damages and to the 
_ Situation where the claimant is entitled to damages, Lauterpacht stated 
that in computing the applicable amount of such compensation the prin-. 
ciple of restitutio in integrum should be used.??*? Nowhere did he state or 
imply that restitutio in integrum is properly used only as a vehicle for es- 
tablishing the amount of damages. Quite the contrary, Lauterpacht clearly 
recognized restitutio in integrum as an accepted principle of international 
law.”8 A few pages later in the same writing, he confirmed the view that 
restitutio in integrum is the preferred remedy in international law: “the rule 
fis] that in international law, as in private law, restitutio in integrum is re- 
garded as the object of redress. . . .”*° In fact, Lauterpacht’s views 
would have been most useful if Sole Arbitrator Lagergren had declared 
that the principle of restitutio in integrum was applicable, Libya did not 
implement the award, and BP went back to the arbitral tribunal to have 
damages determined on the basis of that principle. 

Finally, in considering the applicability of restitutio in integrum, Lagergren 
was concerned ultimately with whether Libya would comply with such an 


224 BP award, 53 ILR at 342: 

225 See, e.g., INTERNATIONAL COURT oF Justice, STATUTE, Art. 38; Piper, sii note 187, 
at 332-39; Paolillo, Some General Reflections on the Acceptance of Treaties as a Means of Expanding 
the Body of International Law, 10 J. INT'L L. & Econ. 355 (1975); A. D'AMATO, THE CONCEPT OF 
CUSTOM IN INTERNATIONAL Law 103-66 (1971); Baxter, Treaties and Custom, 129 RECUEIL DES 
Cours 25 (1970 1); D’Amato, Manifest Intent and the Generation by Treaty of Customary Rules of Inter- 

national Law, 64 AJIL 892 (1970); Baxter, Multilateral Treaties as Evidence of Customary Inter- 
national Law, 41 Brit. Y. B. INT'L L. 275 (1965-1966); H. LAUTERPACHT, PRIVATE Law SOURCES 
AND ANALOGIES OF INTERNATIONAL Law 156-59 (1927, reprinted 1970). 

226 BP award, 53 ILR at 347. 

227 H. LAUTERPACHT, supra note 225, at 147. It should be noted, as F. A. Mann points out, 
that Lauterpacht was using restitutio in integrum in a private law and not a public law context. 
Mann, supra note 56, at 2-3 and 3 n.1. 

#28 It is worth requoting here part of the Lauterpacht passage from which Lagergren 
quoted: 


A problem of a similar kind is involved in the question as to how far the general principle of 

private law, that in awarding damages restitutio in integrum should, as a rule, be aimed at, 

applies in cases when damages are to be awarded under international law. That principle 

means that the injured person is placed in the position he occupied before the occurrence 
_ of the injurious act of omission. . . . 


H. LAUTERPACHT, supra note 225, at 147. In addition, Lauterpacht wrote his book prior to the 
Chorzów decision. 
228 Td, at 149. 
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award and whether it was appropriate for an arbitrator to order a state to 
take specific action. Both considerations were inappropriate. How a 
nation might respond to a decision should rarely, if ever, figure in de- 
termining the merits of the case.” The essential function of an interna- 
tional arbitral award is to declare the rights and obligations of the parties in 
a manner that will do full justice; the award need not concern itself pri- 
marily with the procedures for its enforcement.” This view of the essential 
function of an arbitral award, accepted both by the Permanent Court 
of International Justice and the International Court of Justice,” presup- 
poses that parties that have committed themselves to international ar- 
bitration have also committed themselves to abide by the arbitral decision. 

It is universally understood that by entering into an arbitration agreement 
the parties implicitly and necessarily agree that the award will be bind- 
ing on them and to execute the award when rendered.” 

Neither international arbitral tribunals nor the parties can assume that’ 
state parties will not comply with arbitral awards for at least three reasons. 
First, the refusal by a state to honor its obligation to arbitrate constitutes a 
denial of justice and engages its responsibility.” Second, it is a fundamen- 
tal principle of international law that states must act in good faith and inter- 
national ‘tribunals will not assume the contrary, even when the states may 
fail to participate in all or part of the proceedings. Third, international 


30 BP award, 53 ILR at 35] and 353. 

2331 Without explanation, Lagergren held that he would not draw a ‘distinction between a 
declaratory award and an award ordering a remedy. Id. at 330. This position obviously 
made him more concerned about whether Libya would obey an order for restitutio in integrum 
if issued. 

232 In those cases where recoursé to coercive enforcement is necessary, this concern is clearly ' 
not the function of the arbitral tribunal, which has no available enforcement mechanism. 
Manley Hudson has written: 


The function of enforcing a decision of an international tribunal is an executive function, 
and as such it should be confided, in the ordinary case at any rate, to a body which is in- 
vested with executive powers. It becomes, in this event, a political as distinguished from 
a judicial matter. 


M. Hupson, INTERNATIONAL TRIBUNALS 128 (1944). 

233 See, e.g., Conditions of Admission of a State to Membership in the United Nations 
(Article 4 of the Charter) (Advisory Opinion), [1948] ICJ Rep. 56, 61; Interpretation of 
Judgments Nos. 7 and 8 (The Chorzów Factory), {1927} PCIJ, ser A., No. 13, at 20; Case 
Concerning Certain German Interests in Polish Upper Silesia (Merits), [1926] id., No. 7,. 
at 18-19. l 

234 Most rules of international arbitration confirm this principle. See, e.g., Convention on 
the Settlement of Investment Disputes between States and Nationals of Other States, Art. 53(1), 
supra note 102, at 54; UNCITRAL Arbitration Rules, Art. 32(2), supra note 84, at 194; Rules 
of Arbitration of the International Chamber of Commerce (in force June 1, 1975), Art. 24(2), 
reprinted in 15 ILM 395, 405 (1976). See also Cappelli-Perciballi, The Application of the New York 
Convention of 1958 to Disputes Between States and Between State Entities and Private Individuals, 
12 INT'L Law. 197, 207 (1978); 2 L. CAvARE, supra note 203, at 307. K. S. CARLSTON, supra 
note 80, at 205. 

235 See, e.g., Diplomatic Note No. 139 of the United States Embassy in Paris, supra note 44; 


Memorial Submitted by the Government of the United Kingdom of Great Britain and Northern 
Ireland, Anglo-Iranian Oil Co. case, IC} Pleadings 64, 120 (1951). 
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experience corifirms that states in practice do act in good faith and do comply 
with arbitral awards.” In fact, a state that fails to implement an award 
rendered against it may be guilty of an international tort.”*? One significant 
example of compliance by a Muslim state with an adverse arbitral’ 
decision is that of the Kingdom of Saudi Arabia in the State of Saudi Arabia 
and the Arabian American Oil Co. arbitration.” States seldom refuse to 
carry out arbitral decisions, even though they may be unpopular.”** 


286 Oscar Schachter, former Director General of the Legal Division of the United Nations and 
now Professor of International Law at Columbia University, has studied the performance of 
arbitral awards. His research confirms that the great.majority cf awards rendered by ad hoc 
arbitral tribunals have been respected and obeyed: “In legal doctrine, the principle that an 
arbitral award or a judicial decision is binding upon the parties and must be carried out in good 
faith has been accepted without dissent. . . . There is a well-settled rule of customary law that 
such decisions are binding on the losing state.” Schachter, The Enforcement of International 
Judicial and Arbitral Decisions, 54 AJIL 1, 2 (1960). See also, e.g., A. M. STUYT, SURVEY OF INTER- 
NATIONAL ARBITRATIONS 1794-1970 (rev. ed. 1972); P. C. Jessup, THE PRICE OF INTERNATIONAL 
Justice 1-22 (1971); Murty, Settlement of Disputes, in MANUAL OF PUBLIC INTERNATIONAL 
Law, supra note 177, at 673, 697; J. H. RALSTON, INTERNATIONAL ARBITRATION FROM ATHENS 
To Locarno 110-11 (1929). According to Schachter, “non-compliance has been comparatively 
rare; there are not more than a few cases out of many hundreds which have involved the 

“refusal by the losing party to give effect to an award rendered.” 54 AJIL at 1-2. Similarly, 
Bockstiegel confirmed, after reviewing all the arbitral awards rendered prior to 1965 under the 
aegis of the International Chamber of Commerce, that there was only one case in which the 
award had not been performed. Bockstiegel, Arbitration of Disputes Between States and Private 
Enterprises in the International Chamber of Commerce, 59 AJIL 579, 583 (1965). 

237 See Mann, supra note 80, at 26-31 and 37. 

238 In commenting on his Government’s decision to comply with this award, King Faisal 
said in 1965; 


Peace on earth will not be attained unless the grounds of right and justice have been 
firmly rooted in each state where citizens and non-citizens alike may enjoy them, so that 
all are assured of the authority of law to uphold their dignity, protect their possessions 
and help them exercise their freedom. 


In compliance with the Muslim (Shari'ah Law) provisions, which we strictly apply in our 
country, we place right and justice in such a position that no one can detract from it. All are 
equal before the Law, and all appear before the courts as claimants or defendants 
without distinction or immunity to anyone even though he be the Head of State. Nor 
does the hatred of us by any foreign community „prevent us from upholding justice in its 
favor, even against ourselves. The Koran enjoins us, “let not the hatred of a people 
incite you not to act fairly; act fairly, that is nearer to piety”. In this connection, the 
Kingdom of Saudi Arabia has set a magnificent example for all the nations of the world. 
We implement the ruling which an arbitration court rendered in favor of a foreign 
company and against the Government with the same strictness and alacrity as we implement 
a ruling rendered in our favor. This we do voluntarily and willingly because we are 
executing one of the injunctions of God Almighty. .. . 


Letter from King Faisal to the President of the Washington World Conference on World Peace 
Through Law (Sept. 1965), quoted in Yamani, Foreign Investment Atmosphere in Saudi Arabia, 
in PRIVATE INVESTORS ABROAD— STRUCTURES AND SAFEGUARDS 53, 58-59 (1966). 

289 See, e.g., Arbitration between The State of Saudi Arabia and The Arabian American 
Oil Co., 27 ILR at 117; The Steamship Lotus, [1927] PCIJ, ser. A. No. 10, at 3; El Chamizal 
Arbitration, in 5 AJIL 782 (1911), and the subsequent Convention between the United States 
of America and the United Mexican States for the Solution of the Problem of Chamizal, 
in force Jan. 14, 1964, 15 UST 21, TIAS No. 5515, 505 UNTS 185, reprinted in 2 ILM 874 
(1963), Norwegian Shipowners’ Claims (Norway v. U.S.A.), 1 R. Int'l Arb. Awards 308, 344 
(1922); The Alabama Claims, 4 Papers Relating to the Treaty of Washington of 1871, in 2 
ForeiGn RELATIONS OF THE UNITED States 49, 544 (1872). 
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Even where it appears that a party may not comply with an award, which 
seems to have been the perception of Sole Arbitrator Lagergren, an 
international arbitrator should not be impeded from making the declara- 
tion appropriate to the facts and law at issue. Enforcement of interna- ` 
tional decisions often depends more on voluntary compliance than on 
actual coercion, and many factors may encourage nations to abide by them. 
Moreover, the arbitral award frequently forms the basis for discussions 
and negotiations leading either to a restoration of the relationship of the 
parties, perhaps altered in some degree, or to some other type of accom- 
modation of the interests of the successful party.?* Finally, economic and 
political changes may alter circumstances in such a way that a state will 
accept tomorrow an arbitral award it refuses to accept today. 

The TOPCOICALASIATIC Arbitration, After determining that restitutio in 
integrum was the primary and normal remedy for breach of contract in 
Libyan law,” Sole Arbitrator Dupuy examined at length restitutio in integrum 


240 For example, the long history of attempts to satisfy the award in the Lena Goldfields case 
rendered against the USSR and in favor of a British company ended when the Government 
of the United Kingdom apparently linked its negotiations for payment of the award to 
discussions on a trade agreement between the two countries; a settlement was reached shortly 
thereafter. See ‘Nussbaum, The Arbitration between the Lena Goldfields, Ltd. and the Soviet Govern- 
ment, 36 Cornett L. Rev. 31 (1950). More recently, the Turkish Government reached a 
settlement with an American company as a result of an adverse determination in an arbitra- 
tion proceeding. This settlement and the facts surrounding it are discussed in Menzies, 
Continental Grain’s $80-Million Turkish Bath, FORTUNE, May 21, 1979, at 54, 55-56, and in Wall 
Street Journal, Aug. 16, 1979, at 28, col. 6. 

*41 Libyan law leaves no doubt that restitutio in integrum is the appropriate remedy when one 
party has breached its obligations. Islamic law, one of the sources of Libyan law, accepts the 
principle of specific performance. TOPCO/CALASIATIC Award on the Merits, paras. 92~93. 
See C. CHEHATA, THÉORIE GENERALE DE L'OBLIGATION EN DROIT MUSULMAN HANEFITE 71-72 
(1969); 2 S. MAHMASSANI, THE GENERAL THEORY OF OBLIGATIONS AND CONTRACTS IN ISLAMIC 
Law 251-52 (in Arabic, 1948) (Mahmassani was the sole arbitrator in the LIAMCO arbitration). 

The codified law of Libya clearly confirms the principle of restitutio in integrum. In considering 
provisions of the Libyan Civil Code (and the Egyptian Civil Code from which the Libyan Civil 
Code is derived), Dupuy referred in particular to Article 206(1) (to which Article 203(1) of 
- the Egyptian Civil Code is identical). TOPCO/CALASIATIC Award on the Merits, para. 94. 
See S. HABIB, THE CONTRACTUAL SOURCES OF OBLIGATIONS IN THE LIBYAN Civit. Cove, para. 
190, at 373 (in Arabic, 1972); 2 F. P. Warton, THe EGYPTIAN Law oF OBLIGATIONS 232 
(2d ed. 1923). Dupuy also referred to the Commentary of the Drafting Committee of the 
Egyptian Civil Code, which confirms specific performance of contractual obligations. Quoted in 
1 A. R. SaANHouRI, supra note 201, para. 466, at 787. 

In addition, Morcos in his expert opinion, supra note 74, at 16 and 21, specifically recog- 
nized that restitutio in integrum is an accepted principle of Libyan law: 


The principle of restitutio in integrum is recognized by Libyan law, particularly in Book I, 
Part II, Article 202 et seg. These articles are derived from the Egyptian Civil Code which, in 
its turn, is based, to a large extent, on the French Civil Code which clearly points out that 
restitutio in integrum is the preferred remedy whenever possible. 


All the foregoing provisions of the Libyan Civil Code show that the creditor always 
has the right ‘to ask for the fulfillment of the obligation in kind so long’as such fulfillment is 
possible. It is only in cases where this becomes impossible that a creditor finds no alterna- 
tive other than to ask for compensatory damages. 


Hence, Dupuy found that “in Libyan law, specific performance is the primary and normal 
sanction for breach of contract.” TOPCO/CALASIATIC Award on the Merits, para. 94. 
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in international law. He began by reiterating the classic formulation from 
the Chorzów Factory case quoted above.” He then traced the development 
of the principle through the decisions of (and pleadings before) the Inter- 
national Court of Justice and awards of arbitral tribunals,” considering 
specifically the decision of the Permanent Court of International Justice 
in the Mavrommatis Jerusalem Concessions case,?“ the decision of the Inter- 
‘national Court of Justice in the Temple of Preah Vihear case,?** the arbitral 
tribunal’s decision in the Martini case,’ and the pleadings before the Inter- 
national Court of Justice in the Anglo-Iranian Oil Co.?™™ and Barcelona Trac- 
tion cases.” 


Acknowledging that there is not much case law dealing with the Stineiple 
of restitutio in integrum and that pecuniary compensation is more frequently 
applied, Dupuy emphasized that this fact should in no way lessen the ap- 
plicability of the basic principle:**° “if, in such cases, restitutio in integrum 
was not awarded and did not have to be, the reason is that it had not, in view 
of the circumstances, been requested by the plaintiffs.”*5° 

Dupuy found abundant authority that restitutio in integrum is the primary 
form of reparation.**' In discussing Judge Jiménez de Aréchaga’s views, 


282 See text at note 218 supra. 

243 TOPCO/CALASIATIC Award on the Merits, paras. 99-101. 

24t Mavrommatis Jerusalem Concessions, [1925] PCI], ser. A, No. 5, at 51. 

245 Case Concerning the Temple of Preah Vihear (Cambodia v. Thailand), [1962] ICJ Rer. 
6, 36-37. 

248 Affaire Martini (Italy v. Venezuela), 2 R. Int'l Arb. Awards 975 (1930), reprinted in 25 AJIL 
554, 585 (1931). 

47 Anglo-Iranian Oil Co. case, ICJ Pleadings 64 (1951). The British Government in its 
Memorial in this dispute over the Iranian nationalizations asserted that restitutio in integrum 
is the preferred remedy under international law: “The authorities adduced above show that 
there is nothing in the principles of international law and in international practice which 
prevents the Court from decreeing restitution in kind and that, on the contrary, interna- 
tional law prescribes such restitution as the remedy if restitution is possible.” Id. at 116, and see 
discussion at 82, 110-17. 

248 1 Case Concerning the Barcelona Traction, Light and Power Co. Ltd. (New Application), 
ICJ Pleadings 1, 183 (1962). 

49 Professor Wortley expressed this view 16 years earlier after the Indonesian national- 
izations: 


A demand for restitution is in fact the obvious answer to wrongful seizure and is the 
normal remedy, because it is not for the wrongdoer to decide how he will make repara- 
tion, but for the claimant to initiate his claim. . . . The fact that in the Suez case, or in 
other cases, states may not have thought fit always to press for restitution, does not mean 
that a custom has grown up to the contrary. There are times when a claimant prefers 
compensation to actual restitution, as may have been the case at the time of the shipping 
depression, when the Norwegian Government asked for compensation rather than for 
the return of the ships used by the United States of America. Nevertheless the demand for 
restitution made by Switzerland against the United States, by Nottebohm against Guate- 
mala, and by the British Government in the Anglo-Iranian case, shows it is often the 
obvious and satisfactory remedy. The fact thatin these cases the validity of the claim was not 
decided, but went off on a technical point, certainly does not prove that claims for restitu- 
tion are obsolete. Indeed, it is the notion of restoring what had been wrongfully taken which 
is the root of any claim, even for damages. 


Wortley, Indonesian Nationalization Measures, 55 AJIL 680, 681-82 (1961) (emphasis supplied). 
250 TOPCO/CALASIATIC Award on the Merits, para. 101. 
2351 Jd., paras. 102-104. Dupuy cited the following: H. LAUTERPACHT, supra note 225, at 
149, L. Rerrzer, La RÉPARATION COMME‘ CONSEQUENCE DE L'ACTE ILLICITE EN DROIT 
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Dupuy asserted: “Among all possible remedies, restitutio in integrum is 
therefore the fundamental remedy because it expresses the basic 
principle.”? 

Having established that restitutio in integrum was in principle the pre- 
ferred remedy, the sole arbitrator felt obliged to consider whether it should 
be applicable only in exceptional cases. He found that it is not an extra- 
ordinary or exceptional remedy*® and quoted at length from a significant 
suay by the Spanish lawyer Bernad Alvarez de Eulate, who concluded: 


In fact one finds a fair number of cases of restitutio in integrum and- 
those cases have a fairly varied content: restitution of persons, vessels, 
documents, monies, rights and properties of various types, cancella- 


tion of measures taken, etc. . It is therefore inaccurate to say that 
restitutio in integrum would be a form of reparation practically unknown 
in international law. . . 7% 


Moreover, Jessup devoted nearly one-half of his expert opinion toa dea 
discussion of the status of restitutio. in integrum in international law and 
„confirmed that it is the primary form of reparation.” 

Hence, Dupuy was compelled to find that restitutio in integrum was the 
applicable principle: “this Tribunal must hold that restitutio in integrum is, 
both under the principles of Libyan law and under the principles of inter- 
national law, the normal sanction for non-performance of contractual 





INTERNATIONAL 173 (1938); 1 G. SCHWARZENBERGER, INTERNATIONAL LAW AS APPLIED BY 
INTERNATIONAL COURTS AND TRIBUNALS 233 (1945) (see also G. SCHWARZENBERGER & E. D. 
Brown, A MANUAL OF INTERNATIONAL Law 147 (6th ed. 1976)); Jiménez de Aréchaga, 
International Responsibility, in MANUAL OF PuBLIC INTERNATIONAL Law, supra note 177, at 
565-66; C. de Visscher, Le Déni de justice en droit international, 52 RecurtL pes Cours 362, 
436 (1935 Il); Tenekides, Responsabilité internationale, in 2 ENCYCLOPÉDIE JURIDIQUE 
DarLoz 790 (1969); 2 P. GUGGENHEIM, TRAITÉ DE DROIT INTERNATIONAL PUBLIC 68-69 
(1954); P. Reuter, Principes de droit international public, 103 RecugzIL pes Cours 425, 595 
(1961 II); Alvarez de Eulate, La “restitutio in integrum” en la práctica y en la jurisprudencia 
internacionales, Temis, Rev. Ciencia & Técnica Juripica, Nos. 29-31, 1971-1972, at 11, 
12-32. 

He could also have referred to, e.g., 2 L. CAVARE, supra note 203, at 559-60; E. Nwocucu, 
supra note 146, at 191; L. DELBEZ, Les PRINCIPES GÉNÉRAUX DU DROIT INTERNATIONAL 
PUBLIC 384-85 (3d ed. 1964); Amerasinghe, State Breaches of Contracts with Aliens and Inter- 
national Law, 58 AJIL 881, 882 (1964); Wortley, supra note 249, at 681—82; Lachs, The Restitu- 
tion of Monetary Gold, 88 J. Drorr INT'L 5, 13 (1961); 3 G. DAHM, V6LKERRECHT 232-33 
(1961); 3 Décisions de la Commission Arbitrale sur les Biens, Droits et Interéts en Allemagne 
436, 467 (No. 70, 1960); Rolin, Avis sur la validité des mesures de nationalisation décrétées par 
le gouvernement indonésien, 6 NETH. INT'L L. Rev. 260, 268-69, 271 (1959); Schwarzenberger, 
The Protection of British Property Abroad, 5 CURRENT LEGAL Pros. 295, 316-17 (1952); M. 
SIBERT, TRAITÉ DE DROIT INTERNATIONAL PUBLIC 320-55 (1951); A. Freeman, THE INTER- 
NATIONAL RESPONSIBILITY OF STATES FOR DENIAL OF Justice 573 (1938); 2 M. Wireman, 
DAMAGES IN INTERNATIONAL Law 857 (1937); R. Lais, Die RECHTSFOLGEN VOLKERRECHTLICHER 
Deuikte 29-30 (1932). 

252 TOPCO/CALASIATIC Award on the Merits, para. 102. 

253 Td., paras. 106 and 108. 

254 Alvarez de Eulate, supra note 251, at 19-20. 

255 Jessup opinion, supra note 74, at 18-46. After an extensive analysis, Judge Jessup 
found: “It is a principle of international law that reparation must be made for an internation: 
ally illegal act and that restitutio in integrum is the primary or preferred form of reparation.” 

Id. at 72. 


- 
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obligations and that it is inapplicable only to the extent that restoration of 
the status quo ante is impossible.”?* 

In a recent major work written at the same time that the TOPCO/ 
CALASIATIC arbitration was taking place, F. A. Mann echoed the reason- 
ing and conclusions of Dupuy: 


It is probably no exaggeration to say that reparation is still the pri- 
mary and most frequently sought form of relief. After almost fifty 
years the definition of its legal nature remains to be found in the often 
quoted and characteristically precise statement by the Permanent Court 
of International Justice in the Chorzow Factory case, which does not be- 
come less weighty by reason of the fact that to some extent it was 
obiter. . . . Reparation may thus take two different forms, restitution 
in kind or the payment of damages, the former being clearly the pri- 
mary remedy, although, as the Court said elsewhere in the same 
judgment, monetary compensation “is even the most usual form of 
reparation” and was in fact “selected” by Germany in that case. 


In the first place it seems fairly clear that as a rule public interna- 
tional law has for long recognized restitution in kind as a right, prob- ` 
ably as the principal right, against the wrongdoing State. Many writers 

- of authority have not only asserted, but also explained, developed 
and appraised the rule; few have denied it. None has asserted the 
exclusivity of the claim for damages; such a theory would, indeed, be 
unacceptable in that it would favour the defaulter and deprive the 
victim of a useful right.” 


Dupuy found a further reason for supporting the application of restitutio 
in integrum in the arbitration clause of the deeds of concession. Clause 
28(5) reads in part as follows: 


In giving a decision, the Arbitrators, the Umpire or the Sole 
Arbitrator, as the case may be, shall specify an adequate period of 
time during which the party to the difference or dispute against whom 
the decision is given shall conform to the decision, and such party 
shall not be in default if that party has conformed to the decision 
prior to the expiry of that period.**® 


This provision in effect permits a party, if held to have failed to perform its 
obligation, a period of grace during which to perform it. Every arbitral 
award against a party to the deeds of concession must provide such a grace 
period and the nonperforming party shall not be in default if it performs 
during that period.” This type of provision is designed to provide a means 
for the continuation of the contractual rights and obligations even if one 
party breaches an obligation.” In agreements like the deeds of concession, 


256 TOPCO/CALASIATIC Award on the Merits, para. 109. In support of this finding, see 
J.-F. Lalive, Un Grand Arbitrage pétrolier entre un Gouvernement et deux sociétés privées étrangères, 
104 J. Drorr INTL 319, 345~47 (1977). 

257 Mann, supra note 56, at 2-3 (footnotes omitted), and for further extensive sources at 
3 n.6. g 

258 Quoted in TOPCO/CALASIATIC Award on the Merits, para. 113. 

259 Ibid. 

269 Georges Delaume, Legal Policy Adviser at the International Bank for Reconstruction and 
Development, specifically confirms this interpretation and refers to a very similar provision 
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_on which substantial long-term investments are based and which create a 
series of interdependent commitments by and with third parties both in 
the host state and in many other countries, such a provision permits in- 
vestment relationships to continue while a nonperforming party has the 
opportunity to perform. 

Dupuy emphasized that this provision contemplated that performance 
would be the primary remedy and confirmed a basic principle of inter- 
national law: 


Such a stipulation . . . implies that any possible award of damages 
should necessarily be subsidiary to the principal remedy of perform- 
ance itself. In this, the provision is in complete conformity with the 
principles of international law which require—even though it may 
not be the most often ordered—that restitutio in integrum remain the 
rule of principle. This is, for this Tribunal, an additional-ground to 
order restitutio in integrum as claimed by plaintiffs.?® 


Moreover, a provision like clause 28(5) provides desired flexibility in a 
contract of this type by giving 


the defaulting party a final choice between two possibilities: principally, 
restitution of the previously existing state, which it can choose as lóng 
as the time limit fixed has not expired, and, subsidiarily, the prospect 
of a judgment for damages which would eventually be the monetary 
equivalent of specific performance, if non-performance were to be- 
come final.” 


There are other arguments based on well-recognized principles of 
equity, such as estoppel and fulfillment of reasonable expectations, 
that support the remedy of performance—particularly in light of the in- 
clusion of a stabilization-of-rights clause in the TOPCO/CALASIATIC 
deeds of concession.*® However, Dupuy did not specifically refer to equi- 
table principles in reaching his determination. 





in another Middle Eastern concession agreement as having the same effect. 2 G. DELAUME, 
supra note 84, §14.03, at 6 & n.1 (Booklet 7, 1976). Delaume in his treatise said: 


In these, as in the case in which the parties to an arbitral or judicial proceeding are 
given additional periods of permissible delay to comply with the terms of the award or 
judgment, it is apparent that the major concern of the parties is to preserve to the maxi- 
mum possible extent the cooperative character of their association and to avoid the 
mutually disastrous consequences of a total collapse of their common venture. 


lid., §5.11, at 37 (Booklet 6, 1980) (footnote omitted). See also H. CATTAN, supra note 124, at 181. 

21 TOPCO/CALASIATIC Award on the Merits, para. 111. 

262 Ibid. 

263 Another argument for performance, which Dupuy did not mention, is that it fulfills the 
intentions and the reasonable expectations of the parties. The theory that the reasonable ex- 
pectations of the parties to a contract should be respected and that the contracting state 
should be estopped from acting contrary to any reasonable expectations that it has itself 

` created is a well-established doctrine of law. See, e.g., S. ToORIGUIAN, supra note 139, at 198-99; 
W. FRIEDMANN, Law IN A CHANGING Society 456 (1959); A. Farouros, supra note 155, at 
256-57 and 345. (For a discussion of the principle of estoppel in another context sup- 
porting the oil companies’ position, see note 158 supra.) 

In effect, estoppel is based on an equitable concept, that is to say, good faith, and founded in 
common sense and common justice. Jessup in his opinion, supra note 74, at 66-70, refers to 
many cases and to the writings of Friedmann, Fatouros, Jenks, Alfaro, Fitzmaurice, Lauterpacht, 
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It is important to note that the sole arbitrator did not lose sight of the fact 
that restitutio in integrum should not be applied if there was “absolute im- 
possibility” of specific performance or if “an irreversible situation” had 
developed, but he concluded that as far as he could determine neither 
situation existed and Libya was in a position to carry out its obligations.? 

In sum, judicial decisions and pleadings, the writings of legal scholars, 
provisions of the deeds of concession, and the factual situation supported 
the application of restitutio in integrum; hence, Dupuy declared that Libya 
was legally bound to perform the TOPCO/CALASIATIC deeds of con- 
cession and to give them their full force and effect. 

The LIAMCO Arbitration. Sole Arbitrator Mahmassani considered periph- 
erally, in less than three pages, the remedy of restitutio in integrum. He 
had no trouble finding that it is a general principle of law accepted in both 
Libyan and international law and should be applied whenever possible.?® 
However, he concluded that the remedy was not possible because of 

“prevalent international practice”. and because it was “practically incapable 
of compulsory execution.” These conclusions are not convincing. 

There seemed to be two main reasons for the sole arbitrator’s deter- 

mination. First, he was primarily concerned with the enforcement of any 
award and emphasized the “practical impossibility of enforcement” of 
restitutio in integrum.?®" As pointed out above at length,? this overriding 
concern with enforcement is wholly inappropriate for an arbitrator, be- 
cause his function is to determine the merits of the dispute in accordance 


and de Visscher to illustrate the acceptance of estoppel as one of the fundamental principles 
of international law. See also, e.g., Case Concerning the Temple of Preah Vihear, [1962] ICJ 
Rep. at 40 (Separate Opinion of Judge Alfaro); Schwarzenberger, Fundamental Principles 
of International Law, 87 Recut. pes Cours 191, 301 (1955 1); B. CHENG, GENERAL PRIN- 
CIPLES OF LAW AS APPLIED BY INTERNATIONAL COURTS AND TRIBUNALS 141-42 (1953). Islamic 
law, one of the two sources of Libyan law, also recognizes the principle of estoppel. This ` 
principle is expressed by one of the maxims of Islamic jurisprudence provided in Article 100 
of the Mejelle (the codification of Islamic principles of law under the Ottoman legal system): 
“When someone attempts to repudiate the consequences deriving from his own act, he will be 
prevented from doing so.” 

Moreover, the incorporation of a stabilization-of-rights provision in clause 16 of the deeds of 
concession further confirms the doctrine of estoppel and performance. Prosper Weil con- 
cluded that, by inserting such a clause (he specifically quotes clause 16 as an example), the 
contracting state creates reasonable expectations of the fulfillment of the contract and should 
be estopped from taking action contrary to the position it has taken in the contract on which 
the investing party has relied. Weil pointed out that the investing party relies on the effective- 
ness of the stabilization-of-rights clause, which may be the determining factor in the investor's 
decision to conclude the contract. See Weil, supra note 146, at 326. See also E. Nwogúcu, 
supra note 146, at 61-62 and 174. 

264 TOPCO/CALASIATIC Award on the Merits, para. 112. The British Government as- 
serted this conclusion before the ICJ 26 years earlier: “The relief to be granted in the present 
case in respect of the action of the Imperial Government of Iran should be full restitution 
of its concessionary rights to the Anglo-Iranian Oil Company, since there is no reason to 
render such restitution impracticable. . . .” Anglo-Iranian Oil Co. case, ICJ Pleadings at 117 
(1951). 

2655 LIAMCO award, 20 ILM at 63. 

266 Td. at 85-86. 

287 Td. at 65 and 86. 

. 788 See text at notes 231-240 supra. 


` 
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with the law and not‘on the basis of whether an uncooperative state is 
going to comply with his decision. 

Second, Mahmassani questioned whether an award of restitutio in integrum ° 
against a state would constitute an infringement of its sovereignty and 
thus make that remedy impossible as a matter of law, even though it might 
have been physically possible.” However, Mahmassani had already con- 
cluded that Libya had validly and effectively limited its sovereignty and 
was on an equal footing with the private party, that Libya was obligated 
to comply with its contractual obligations, that the private foreign investor 
was protected by means of the stabilization-of-rights clause from adverse 
prospective legislation and regulations, and that a state could not use its 
municipal law to violate its international obligations. To suggest that restitutio 
in integrum was contrary to the sovereignty of the state, and thus legally im- 
possible, seems completely unfounded and contradictory to these earlier 
findings. So long as restitutio in integrum is physically possible, it should be 
applied. There was no evidence that Libya could not physically perform 
its obligations, and in- the TOPCO/CALASIATIC arbitration Dupuy de- ` 
termined that it could.??° 


Based as it was upon virtually no analysis or reasoning, Mahmassani’s 
finding on restitutio in integrum does not contribute to a greater understand- 
ing of that remedy’s place in international law. Because of the difficulty of 
enforcing such an award against Libya without its consent, the sole arbitrator: 
only superficially considered that remedy. In addition, because he believed 
that LIAMCO had “admitted implicitly the impossibility of restitution in | 
kind and consequently requested the Arbitral Tribunal to award remedies 
in lieu of restoration of Claimant to its rights in Libya,”™ Mahmassani 
found damages to be the more feasible remedy and devoted over one-fifth 
of the award to a consideration of Gamages. ne 


V. AFTERMATH OF THE A A PROCEEDINGS 


On November 24, 1974, approximately 13 months after Sole Arbitrator 
Lagergren’s decision on the merits of the BP arbitration, Libya and BP 
reached an agreement settling their dispute. The Libyan Government 
paid BP approximately $41 million in cash in satisfaction of all the outstand- 


769 LIAMCO award, 20 ILM at 63-64. Mahmassani stated that “restitution presupposes 
the cancellation of the nationalization measures at issue, and such cancellation violates also the 
sovereignty of the nationalizing State.” Id. at 125. For a brief discussion of other practical 
problems involved in an award of restitutio in integrum, see Varma, Petroleum Concessions in 
International Arbitration, 18 CoLum. J. TRANSNAT'L L. 259, 286.(1979). 

270 TOPCO/CALASIATIC Award on the Merits, para. 112, 

271 LIAMCO award, 20 ILM at 64. G 

272 In considering damages, Mahmassani applied the concept that where performance in 
kind is impossible, substitution performance is due to make the injured party whole. He looked 
to Libyan law and then to international law to confirm the common principle that LIAMCO 
was entitled to an indemnity that should include “as a minimum the damnum emergens, 
e.g. the value of the nationalized corporeal property, including all assets, installations, and - 
various expenses incurred.” Id. at 67. The sole arbitrator concluded that LIAMCO was en- 
titled to damnum emergens, which represented the market value of the nationalized physical 
plant and equipment owned by LIAMCO, and awarded approximately $14 million for that 
portion of the claim. Id. at 78-79, 86-87. l 
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ing claims, and BP discontinued its arbitration proceedings and terminated 
all other legal actions relating to the crude oil from the Hunt/BP deed of 
concession.*” 

On September 25, 1977, approximately 8 months after Sole Arbitrator 
Dupuy’s decision on the merits of the TOPCO/CALASIATIC arbitration, ` 
Libya and TOPCO and CALASIATIC reached a settlement of their dis- 
pute. The Libyan Government provided TOPCO and CALASIATIC over 
the next 15 months with Libyan crude oil worth $152 million, and TOPCO 
and CALASIATIC terminated the arbitration proceedings.?" 


In March 1981, approximately 4 years after Sole Arbitrator Mahmassani’s 
decision in the LIAMCO arbitration, Libya and LIAMCO entered into “a 
compensation agreement in accordance with the nationalization laws of 
Libya” resolving their dispute,? and LIAMCO agreed to terminate all 
legal actions to enforce the LIAMCO award. It is important to note that Libya 
for a considerable period of time had refused to abide by the award or to 
negotiate with LIAMCO. As a consequence, in 1979 LIAMCO instituted a 
suit in the United States District Court for the District of Columbia to obtain 
recognition and enforcement in the United States of the LIAMCO award?” 
under the New York Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards. On January 18, 1980, in a highly questionable 
decision, the district court rejected LIAMCO’s claim and declined to recog- 





However, he could not find a comnion principle of indemnification for intangible prop- 
erty, loss of profits (lucrum cessans), as LIAMCO had requested. Mahmassani first investi- 
gated Libyan law and determined that a claim for loss of profits is accepted in Libyan law (and 
also in civil law and Islamic law, from which Libyan law is derived); such a provision is codified 
in Article 224 of the Libyan Civil Code. Jd. at 68. On the other hand, while admitting 
that international law provides substantial precedent favoring damages for loss of profits, 
Mahmassani felt that since World War II there was a trend towards derogating from this 
general rule. Jd. at 69-76. Hence, he was unable to conclude “clearly and unmistakingly” 
that damages for loss of profits were presently established in international law. Id. at 
68-69, 76. He accordingly looked to the second portion of the choice-of-law provision; 
in applying general principles of law, Mahmassani selected the formula of “equitable com- 
pensation,” which he found to be in harmony with Libyan law and international law. Mahmas- 
sani determined that under this formula LIAMCO -was entitled to damages for loss of its 
concession rights covering the remaining term of the concession, including the producing 
life of the petroleum deposits lying within the concession area, in the amount of $66 million 
(rather than the $186 million claimed by LIAMCO). He also found that LIAMCO was en- 
titled to damages for interest and for a portion of the costs of the arbitration proceedings. 
Id. at 78-84, 86-87. 

273 Wall Street Journal, Nov. 26, 1974, at 19, col. 1; N.Y. Times, Nov. 26, 1974, at 65, col. 3; 
Wall Street Journal, Feb. 7, 1975, at 25, col. 4; N.Y. Times, Fet. 7, 1975, at 40, col. 1. 

274 Wall Street Journal, Sept. 26, 1977, at 6, col. 4; N.Y. Times, Sept. 26, 1977, at 55, col. 1. 

275 Memorandum, dated March 26, 1981, from counsel for LIAMCO and Libya to each amicus 
curiae in the action referred to in note 277 infra. To date, neither the amount nor any 
description of the settlement has been made public. 

278 The U.S. Government strongly supports this position: 


The Government of the United States believes that private parties which have suf- 
fered a loss from uncompensated expropriation of their property, and have failed to 
secure satisfaction through previously-agreed dispute settlement mechanisms because of 
the action of the expropriating State to frustrate such procedures, are properly en- 
titled to pursue their legal remedies against such property, and are equally entitled to 
pursue enforcement of judgments and arbitral awards, in courts of competent jurisdic- 
tion of countries where such property, or assets of the expropriating State or its agencies 
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nize or enforce the award because of the act of state doctrine. 27 The district 
court opinion appears to be a serious aberration from the positive trend in 
the United States toward enforcing valid arbitration awards.” The decision 
was appealed to the United States Court of Appeals for the District of 
Columbia ‘Circuit,?”® but, because of the March 1981 settlement, the appeal 
was withdrawn. Subsequently, however, on May 6, 1981, on the motion of 





or instrumentalities, attachable for the purpose of execution on a judgment or award, 
may be found. 


Diplomatic Note No. 139 of the U.S. Embassy in Paris, supra note 44, at B-8. 

27 Libyan American Oil Co. v. Socialist People’s Libyan Arab Jamahirya, 482 F.Supp. 
1175 (D.D.C. 1980), appeal docketed, Nos. 80-1207 and 80-1252 (D.C. Cir., Feb. 15, 1980), 
appeal withdrawn (March 26, 1981), vacated (May 6, 1981). Libya argued that the court 
did not have jurisdiction and that, even if it determined that it had jurisdiction, the 
court should refrain from recognizing and enforcing the award under the New York 
Convention because of the act of state doctrine. Libya did not in any way challenge the 
validity of the award. Judge Smith rejected Libya’s jurisdictional argument and found 
that Libya had clearly waived its defense of sovereign immunity under the U.S. For- 
eign Sovereign Immunities Act of 1976 by expressly agreeing to arbitration in the LLIAMCO 
deeds of concession. 482 F.Supp. at 1176-78. However, Judge Smith accepted the defense 
of the act of state doctrine. Id. at 1178-79. There are seven grounds in Article V of the 
New York Convention, supra note 117, for exceptions to recognition and enforcement. Judge 
Smith found Article V, subsection 2(a) to be applicable; it provides for an exception if the 
competent authority in the country where enforcement is sought determines that “{t]he sub- 
ject matter of the difference is not capable of settlement by arbitration under the law of that 
country.” Judge Smith determined that the subject matter of the difference before him was the 
Libyan action of nationalization and concluded that it was not capable of settlement by 
arbitration under U.S. law because the act of state doctrine requires judicial abstention 
from passing on the effectiveness of the acts of foreign sovereigns. 482 F. Supp. at 1178-79. 
For a summary, see 75 AJIL 148 (1981). ` 

278 For authorities confirming generally the intention of the New York Convention to make 
easier the enforcement of foreign arbitral awards and confirming specifically the very narrow 
interpretation and construction of two exceptions to the enforcement of foreign arbitral 
awards under Article V(2) (a) (nonarbitrability of subject matter exception) and Article 
V(2) (b) (public policy exception), see, e.g., Jn re Laminoirs-Trefileries-Cableries de Lens, 
S.A. v. Southwire Co. & Southwire Int'l Corp., 484 F.Supp. 1063, 1068-69 (N.D. Ga. 1980); 
Scherk v. Alberto-Culver Co., 417 U.S. 506, 516-17, 520 n.15 (1974); Antco Shipping Co., 
Ltd. v. Sidermar S.p.A., 417 F.Supp. 207, 216-17 (S.D.N.Y. 1976), aff'd without opinion, 553 
F.2d 93 (2d Cir. 1977); Biotronik Mess-und Therapiegeraete GmbH & Co. v. Medford 
Medical Instrument Co., 415 F.Supp. 133, 186-37, 139-40 (D.N.J. 1976); Fotochrome, Inc. 
v. Copal Co., Ltd., 517 F.2d 512, 516-18 (2d Cir. 1975); In re Fotochrome, Inc., 377 F.Supp. 
26, 30 (E.D.N.Y. 1974), affd sub nom. Fotochrome, Inc. v. Copal Co., Ltd., 517 F.2d 512 
(2d Cir. 1975); Parsons & Whittemore, Overseas Co. v. Société Générale de l’Industrie du 
Papier (RAKTA), 508 F.2d 969, 973-75 (2d Cir. 1974); Aksen, Application of the New York 
Convention by United States Courts, in 4 Y.B. Comm. Ars. 341, 342, 351 (1979); Hober, De- -` 
fenses to Recognition and Enforcement of Foreign Arbitral Awards in the United States, 48 NORDISK 
TIDSSKRIFT FOR INTERNATIONAL RET 38, 48-53 (1979); Barry, Application of the Public Policy 
Exception to the Enforcement of Foreign Arbitral Awards Under the New York Convention, 51 
TEMPLE L.Q. 832, 846 n.69 (1978); Trooboff & Goldstein, Foreign Arbitral Awards and the 
1958 New York Convention, 17 Va. J. INTL L. 469, 470, 479-82 (1977); Junker, The Public 
Policy Defense to Recognition and Enforcement of Foreign Arbitral Awards, 7 Cair. W. INT'L LJ. 228, 
230, 234 (1977); Cosca & Zimmerer, Judicial Interpretations of Foreign Arbitral Awards Under 
the U.N. Convention, 8 L. & Pory INTL Bus. 737, 746-48, 762 (1976); Contini, supra note 
118, at 299. 

279 Tn support of the motion to reverse the district court's decision, the Departments of 
Justice and State filed a brief for the United States as amicus curiae; the American Arbitra- 
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amici curiae supported by a response of the U. s. Department of Justice, the 
court of appeals vacated the district court opinion. 

LIAMCO had also instituted legal proceedings outside the United 
States to enforcé the award. On February 7, 1979, by order of the Tribunal 
de Grande Instance, Paris, the award was granted exequatur% in France.?®! 
Likewise, on June 18, 1980, by order of the Svea Court of Appeal, Stock- 
holm, the award was granted exequatur in Sweden,” and it was granted a 
certificate of enforcement by the Cour de Justice of Geneva.?” Although 
LIAMCO had been successful in obtaining orders making the award en- 
forceable in the courts of these European countries, it was unsuccessful, to 
the best of the authors’ knowledge, in its attempts to seize assets of the Libyan 
Government in payment of the award in France*™ and in Switzerland.?® 





tion Association and the Committee on International Law of the Association of the Bar of 
the City of New York each filed a brief as amicus curiae; and the U.S. Chamber of Com- 
merce, the National Association of Manufacturers, the National Foreign Trade Council, Inc., 
and the Rule of Law Committee filed a brief as amici curiae. À 

280 Exequatur, which literally means “let it be executed,” is the legal procedure by which 
foreign judgments or foreign arbitral awards are determined enforceable within the local 
jurisdiction. 

-281 Unpublished. The order of exequatur, inscribed on the last page of the LIAMCO award 
filed with the Tribunal de Grande Instance, states that the award “contains nothing con- 
trary to law and public order” and “will be executed according to its terms.” The authors are 
indebted to Mr. George P. Armour, Deputy General Counsel of Atlantic Richfield Company, 
for a copy of the order of exequatur. 

282 Libyan American Oil Co. v. Socialist People’s Libyan Arab Jamahirya, Decision No. 
1:5048, Case No. 0 261/79 (Svea Court of Appeal, Stockholm, June 18, 1980). The authors 
are indebted to Dr. J. Gillis Wetter for an English translation of this decision. 

283 Referred to in the Decision of the Swiss Federal Supreme Court, infra note 285, at 159. 
The certificate of enforcement made the LIAMCO award equivalent to an enforceable 
judgment of a Swiss court and thus enforceable anywhere in Switzerland. 

284 On Feb. 12, 1979, acting on the basis of the order of exequatur of the LIAMCO award 
(supra note 281), LIAMCO attached certain sums, held by various banks and corporations 
in France, belonging or owing to the State of Libya and 19 national Libyan entities (banks 
and companies). On Feb. 22, 1979, the Attorney General of France applied to the Tribunal 
de Grande Instance of Paris to vacate these attachments. He urged that a breach of a French 
international obligation was at issue and that any attachment measures, even of a conservatory 
nature, be vacated if they would interfere with the sovereignty of a foreign state by imposing 
restrictions that disregarded “the principles of international courtesy and independence.” 
Libya through its Embassy in Paris informed the Tribunal that it strongly protested the 
attachments as a violation of its public affairs and of the immunities traditionally granted 
to sovereign states. On March 5, 1979, the Tribunal accepted the Attorney General's posi- 
tion and vacated the orders of attachment. Finding that it was not immediately possible 
to distinguish which attached amounts were being used for proper state purposes and which 
‘amounts arose out of the commercial activity of the state, the Tribunal held that the mere 
claim of the right to a privilege arising from French and international public order is suf- 
ficient to justify vacating the attachment orders. The Tribunal, however, noting LIAMCO’s 
legitimate right to compensation pursuant to valid arbitral proceedings, established a panel 
of three experts to investigate the assets of the Libyan companies to determine whether they 
were being used in an official or commercial capacity and to gather information that might 
facilitate the settlement of the dispute between LIAMCO and Libya. The experts were directed 
to report their findings back to the Tribunal. Procureur de la République et al. v. LIAMCO 
et al., Tribunal de Grande Instance de Paris (March 5, 1979), reprinted in 196 J. Droit INT'L 
859 (1979); see also Oppetit, Note, id. at 862. 

285 On Feb. 13, 1979, LIAMCO obtained an order of attachment from the Zurich District 
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VI. CONCLUSION 


‘Arbitrations between private foreign investors and governments are not 
common events.”® When disputes arise between them, they usually work out 
an arrangement or reach an agreement in order to-preserve the beneficial 
relationship. In instances where the government expropriates or confiscates 
the foreign investor's assets and interests and clearly intends to terminate or 
change the relationship materially, the investor for business reasons has 
generally attempted to negotiate a settlement, even though it may not be 
wholly satisfactory to him, rather than pursue legal proceedings against the 

` government. Such proceedings can be laborious and time-consuming, and, 
even when successful, may prove in the end to be hollow victories because 
of the difficulty of enforcing the judgments and awards that result (al- 
though, as shown above, refusals to comply are rare®*’). Hence, arbitrations 
in these matters do not occur often and very few ever run their entire 
course. 

The Libyan nationalization situation was unusual. Libya not only expro- 
priated the assets and interests of BP, TOPCO, CALASIATIC, and 
LIAMCO butalso refused to negotiate settlements, which left the arbitration 
process as the most viable alternative. The companies were distressed at 
Libya’s blatant disregard of its contractual obligations and were concerned 
that permitting such an action to go unchallenged might create a dangerous 
precedent. Consequently, they sought international adjudication to reaffirm 
the basic principles of law that govern relationships between private foreign 
investors and governments and to condemn Libya’s action as a violation of 





Court, in an amount equivalent to the amount of the award, against the financial assets of the 
State of Libya and of certain Libyan governmental organizations being held at six banks in 
Zurich and instituted procedures to seize certain of those Libyan assets. Libya intervened 
and appealed to the Federal Supreme Court, alleging infringement of its immunity under 
international law and requesting cancellation of the order of attachment and the seizure based 
thereon and annulment of the writ to make payment. Libya did not challenge the validity of the 
LIAMCO award, In June 1980, the Federal Supreme Court upheld the Libyan appeal on 
the ground that the Swiss courts did not have the necessary jurisdiction, but the Court never 
reached the issue whether Libya was entitled to immunity from seizure of its assets. The 
Court confirmed the requirement of Swiss law in cases of enforcement measures against 
foreign states that a “sufficient domestic relationship” must be present before Swiss courts 
can assume jurisdiction and found that such a “relationship” was not present. Socialist People’s 
Libyan Arab Jamahiriya v. Libyan American Oil Co. (LIAMCO), Swiss Federal Supreme 
Court (First Public Law Department, June 19, 1980), reprinted in 20 ILM 152 (1981); 
see also 75 AJIL 153 (1981). For a recent discussion of how Swiss courts have interpreted a 
“sufficient domestic relationship” in connection with attempts to execute against foreign 
property in Switzerland, see J.-F. Lalive, Swiss Law and .Practice in relation to Measures of 
_ Execution against the Property of a Foreign State, 10 NerH. Y.B. Int’: L. 153 (1979). 

286 However, there have been an increasing number of arbitration disputes involving gov- 
ernment agencies and private investors. It is reported that government agencies have been 
parties to more than one-fifth of all the cases held before the International Chamber of | 
Commerce Court of Arbitration (Paris) since 1976. 26 Bus. INT'L 379, 380 (1979). In addi- 
tion, for example, the Government of Kuwait has recently agreed to arbitrate disputes arising 
out of its nationalization in 1977 of American Independent Oil Co.’s (a subsidiary of R.J. 
Reynolds Industries Inc.) oil business in Kuwait. Wall Street Journal, July 26, 1979, at 25, col. 3. 
To the best of the authors’ knowledge, the arbitration is being conducted ad hoc in Paris 
before an arbitral tribunal consisting of three arbitrators. 

287 See text at notes 235-240 supra. i 
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international law." If they proved successful in these efforts, BP, TOPCO, 
CALASIATIC, and LIAMCO undoubtedly believed that they would bein 
a better position to negotiate a settlement with Libya and that Libya might 
be more inclined to reach a settlement in order to preserve its reputation 
in the world community. 

Both the BP and TOPCO/CALASIATIC arbitral decisions, and ultimately 
the LIAMCO decision, were followed by negotiated settlements and 
in that sense were successful in bringing about the resolution of the 
disputes. However, of far greater importance to the international legal 
. community were the principles laid down in the three Libyan awards, 
which add important precedent to the small body of international case law 
involving contracts between foreign investors and governments. 

The BP award, with respect to determinations concerning procedural law, 
applicable law, and breach of contract, should add helpful authority to the 
growing body of international law in those areas. Although Lagergren’s 
finding that Libya illegally breached its contractual obligations with BP is 
significant, the remaining portion of the award concerning the effect of the 
breach may be of questionable value. First, BP’s presentation of its case, 
especially its interpretation of the choice-of-law provision, its failure to sub- 
mit sufficient evidence of Libyan law, and its somewhat broad and over- 
tapping requested declarations created problems for the sole arbitrator that 
are reflected in the award. Second, Lagergren’s decision not to consider 
separately certain distinct points of law seemed to prejudice BP’s position 
and contributed to an unclear handling of the effect of Libya’s breach of 
contract. Third, and most important, his reasoning and conclusions about 
the effect of Libya’s breach of contract are in certain aspects unpersuasive 
and do not appear consistent with existing law. Finally, Lagergren’s 
overriding concern with whether Libya would abide by an unfavorable 
decision and whether it was appropriate for an arbitrator to order a state to 
perform its contractual obligation substantively influenced his determina- 
tion of the available legal remedies. As a matter of legal principle, there is 
considerable doubt whether an- arbitrator should concern himself with any- 
thing more than determining objectively the specific legal issues presented 
to him, 

The LIAMCO award also contributed useful precedent to international 
law in the areas of procedural law, applicable law, breach of contract, and 
damages. However, Mahmassani’s findings on the effect of the breach of 
contract lacked serious analytical reasoning, and his conclusions, particu- 


288 A well-recognized scholar in this field recently pointed out: 


[U]ndoubtedly, the increasing unilateral application of this doctrine [of sovereign control 
by producing countries over their natural resources] is also-related to the ease with which 
the host countries have been able to apply it, and to the lack of opposition by the af- 
fected private or public interested parties against unilateral expropriation or the cancella- 
tion of legal and contractual rights. Because of the fear of being arbitrarily cut off 
from supplies, Western nations and their companies now accept within a wide range 
practically any economic or political terms that a producing country may impose on them. 
This subservience, however, rather than safeguarding the remaining rights and position 
of the companies, in fact encourages the host countries to continue to proceed as they see 
fit. We have thus entered a period in international oil of near “lawlessness” in the relation- 
ship between producing countries, the oil companies and the importing countries. 


Levy, Oil and the Decline of the West, 58 Foreicn Arr. 999, 1003-04 (1980). ` 
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larly regarding restitutio in integrum, find little support in existing law. More- 
over, in his concern with whether Libya would comply with his decision, 
Mahmassani seemed to focus on what remedies Libya might be willing to 
accept rather than on what remedies were’available to LIAMCO as a 
matter of law. 

The TOPCO/CALASIATIC Award on the Merits should be of immense 
value and importance to the international legal community.”® As mentioned ` 
earlier, partly in response to the Libyan memorandum, Dupuy felt obliged 
to discuss in depth all issues relating to the dispute and all defenses that 
Libya might have raised, if it had participated in the proceedings. The 
TOPCO/CALASIATIC Preliminary Award and the TOPCO/CALASIATIC 
Award on the Merits are textbook analyses of fundamental questions of 
international contract law. The careful and methodical determinations of 
jurisdiction and applicable law are classical discussions of those topics. What 
distinguishes the Award on the Merits, however, is its incisive discussion in 
a legal context of new theories advanced by the developing nations as justi- 
fication for breach of contractual obligations. In particular, Dupuy’s finding 
that the theory of permanent sovereignty over natural resources does not 
reflect or establish a rule of customary international law permitting govern- 
ments to modify at will any contractual relationship is soundly reasoned 
and is the first major international decision to address that issue. In addition, 
his determination that restitutio in integrum was the appropriate remedy 
confirmed by a specific holding a long tradition of established and well- 
recognized principles, which had not been so conclusively and articulately 
stated and reaffirmed in half a century. The thoroughness and precision 
of Dupuy’s reasoning and the comprehensiveness of the issues considered 
assure the TOPCO/CALASIATIC awards a prominent place in both the 
history and the evolution of international law. 


In conclusion, one further point should be made. Developing countries 
have a vital interest in the stability of international contracts. The maximum 
flow of private foreign capital, trade, and technology is critically important 
to the developing countries’ needs and plans for growth. A new inter- - 
national economic order may be a valid aspiration and a relevant goal for the 
future, but in economic relationships rhetoric should not replace reality.?” 
To the extent that some states do not perform their contractual obligations, 
they may make it either more expensive or impossible for other states to 
contract for the same performance. In private international investment, the 
need to weigh the risk against the expected return is always present, and the 
larger the risk, the higher the expected return must be in order to justify the 
investment. Private foreign investors will not be inclined to take large 


289 See, in particular, R. von Mehren & Kourides, The Libyan Nationalizations: TOPCO/ 
CALASIATIC v. Libya Arbitration, 12 Nat. Resources Law. 419 (1979); Cohen-Jonathan, supra 
note 125; J.-F. Lalive, supra note 256. For brief references to the importance of the award, 
see McLaughlin, Arbitration and Developing Countries, 13 INT'L Law. 211, 221 (1979); Bowett, 
Libyan Nationalization of American Oil Companies’ Assets, 37 CAMBRIDGE L.J. 5 (1978); Mann, 
supra note 56, at 65; Seidl-Hohenveldetn, Schiedsspruch über die Nationalisierung von endol- 
honzessionen der Texaco und der Calasiatic durch Libyen, 8 RECHT DER INTERNATIONALEN 
WIRTSCHAFT 502 (1977). ‘ 

29 In a recent article, supra note 195, on aspects of a new international economic order, 
Raman stated: “If the developing countries want to attract direct foreign invest- 
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' financial risks if they perceive that their investments will be subject to 
arbitrary and unilateral repudiation. The expectation that one will carry out 
one’s obligations and receive the benefits for which one has bargained is a 
cornerstone of commercial rélations among civilized nations. Consequently, 
there is an important interest in establishing that performance is the natural 
and preferred remedy for breach of an international contract from the point 
of view both of host countries and of foreign private investors.?9! 

In a real sense, what is at stake here is the legal framework of any viable 
international economic order, whether old or new, and what is being 
` threatened is an essential ingredient of any international order—the prin- 
ciple of good faith.**? As Dupuy so cogently said: 


One should conclude that a sovereign State which nationalizes cannot 
disregard the commitments undertaken by the contracting State: to 
decide otherwise would in fact recognize that all contractual 
commitments undertaken by a State have been undertaken under a 
pa permissive condition on its part and are therefore lacking of any 
egal force and any binding effect. From the point of view of its 
advisability, such a solution would gravely harm the credibility of States 
since it would introduce in such contracts a fundamental imbalance 
because in these contracts only one party—the party contracting with 
: the State— would be bound. In law, such’an outcome would go directly 
against the most elementary principle of good faith and for this reason it 
cannot be accepted.” 


No matter what type of new economic order may ultimately develop, there 
will always be rights and duties of the participating nations.” The 
foundation of any workable international society cannot be built on 
breached agreements and broken commitments. Stability and good faith in 
economic relationships are necessary and are to every nation’s advantage. 
Sole Arbitrator Dupuy’s decision in the TOPCO/CALASIATIC arbitration, in 
particular, confirms fundamental legal principles and supports the’ best 
interests of both the developed and the developing world. 





ment and advanced technology, they must offer the investors incentives to enter into agree- 
ments. Fair treatment, economic stability, and an opportunity to realize a fair return on 
capital invested are naturally the minimum requirements for promoting international co- 
operation.” Id. at 38. See generally Allain, Investissements privés et développement, i in PAYS EN VOIE DE 
DEVELOPPEMENT, supra note 164, at 254-63. 

791 See generally, e.g., Solomon, Developing Nations and Commercial Banks, 12 J. INTL L. & 
Econ. 325, 334-62 (1977—1978); Feuer, Les Nations Unies et le nouvel ordre économique 
international (1974-1976), 104 J. Droit Int’: 606, 612-13 (1977); P. LALIVE, supra note 
146, at 24-25; Dawson, The Role of the Private Banker in the New International Economic Order, 
16 Va. J. INT'L L. 297, 305-07 (1976); H. STEINER & D. Vacts, TRANSNATIONAL LEGAL 
Prosiems 496-97 (2d ed. 1976); S. ToriGuian, supra note 139, at 199; Z. KRonFOL, supra 
note 139, at 91-92; Habachy, Content of Sovereignty, in RIGHTS AND DUTIES OF PRIVATE 
INVESTORS ABROAD 89, 101-02 (1965); Friedmann & Pugh, Comparative. Analysis, in LEGAL 
ASPECTS OF FOREIGN INVESTMENT 734, 783 (W. Friedmann & R. Pugh eds., 1959). 

792 See, eg., Lachs, Some Thoughts on the Role of Good Faith in International Law, in 
DECLARATIONS ON PRINCIPLES, supra note 187, at 47, 53—54; Schwarzenberger, supra note 263, 
at 323-26; B. CHENG, supra note 263, at 105 and 106-60. 

298 TOPCO/CALASIATIC Award on the Merits, para. ‘91. 

29 See Carreau, Le Nouvel Ordre économique international, 104 J. Drorr INT'L 595, 602- 03, 
605 (1977). 


NEW FOUNDATIONS OF THE LAW OF 
EXPROPRIATION OF ALIEN PROPERTY 


By Rudolf Dolzer* 


J. POLITICAL ARGUMENTS AND LEGAL ANALYSIS 


The continuous stream of resolutions of the UN General Assembly’ and 
much academic writing? on the subject notwithstanding, the present state 
of customary international law regarding expropriation of alien property 
has remained obscure in its basic aspects;* this is true in particular for , 
expropriations in the context of North-South (still better described as 
“West-South”) relations, to which this article is primarily, but not exclu- 
sively, addressed. International courts have had no occasion to rule on 
fundamental issues of expropriation law in the past decades, even though 

‘these issues have been relevant to various disputes settled out of court. 
Eventually, however, the courts will be confronted with cases involving 
expropriation of alien property: given the continuing and rising impor- 
tance of foreign investment, the parties involved probably will not invari- 
ably prefer negotiated settlements. It must also be recalled here that cus- 


*Drjur. (University of Heidelberg); SJD (Harvard Law School); Research Fellow, Max ' 
Planck Institute of Comparative Public Law and International Law. 

The author served as Consultant to the UN Centre on Transnational Corporations; the 
views expressed here are solely his own. 

‘In the United Nations, the issue has been discussed within the broader, opaque concept 
of “permanent sovereignty over natural resources”; for discussions of the relevant resolutions ` 
and their changing substance, see Brownlie, Legal Status of Natural Resources in International 
Law (Some Aspects), 162 RecuziL pes Cours 255 (1979 I); Hyde, Permanent Sovereignty over 
Natural Wealth and Resources, 50 AJIL 854 (1956); O’Keefe, United Nations and Permanent 
Sovereignty over Natural Resources, 8 J. WorLD TRADE L. 239 (1974); O. SCHACHTER, SHARING 
THE Wor.p’s: Resources 124—33 (1977); Fischer, La Souveraineté sur les ressources naturelles, 8 
ANNUAIRE Frangals Drorr INT'L 516 (1962). 

*See, e.g, the bibliographical references in G. SCHWARZENBERGER, FOREIGN INVESTMENTS 
AND INTERNATIONAL Law 203-26 (1969); L. Soun & T. BUERGENTHAL, INTERNATIONAL Pro- 
TECTION OF Human Ricuts 87-96, 121-24 (1973); references to articles published since 1975 
are listed in the respective editions of PUBLIC INTERNATIONAL Law, A CURRENT BIBLIOGRAPHY 
or ARTICLES, No. 16.3 [Investment, Property, Nationalization]. Much of the older literature 
has lost its direct relevance for contemporary discussion; in the present article, emphasis is 
therefore placed on comments made after the passing of the Charter of Economic Rights 
and Duties of States, UNGA Res. 3281 (XXIX) (Dec. 12, 1974); for three monographs of major 
importance on the development of the law in the period before the advent of Third World 
activism in this area, see K. BÖCKSTIEGEL, DIE ALLGEMEINEN GRUNDSATZE DES VOLKERRECHTS 
OBER EIGENTUMSENTZIEHUNG (1963); A. Farouros, GOVERNMENT GUARANTEES TO FOREIGN 
Investors (1962); G. WHITE, NATIONALISATION OF FOREIGN Property (1961). ` 

*See, e.g., the variety of viewpoints presented in THE VALUATION OF NATIONALIZED PROPERTY 
IN INTERNATIONAL Law, 8 vols. (R. Lillich ed. 1972, 1973, & 1975). Typical of the confusion 
caused by the neglect of doctrinal elements is, for instance, the article of Francioni, Compen- 

. sation for Nationalization of Foreign Property: The Borderland between Law and Equity, 24 INT'L & 
Comp. L.Q. 255 (1975); the author establishes an “equitable solution,” without comments on 
the doctrinal foundation of the elements he proposes. 
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‘tomary law has occasionally served as a reference standard in treaties and 
contracts.* If an expropriation case were brought before an international 
tribunal, it could not simply rule that the law governing expropriation of 
alien property is in dispute and therefore no law at all is applicable. The 
very notion of international law precludes an argument that acknowledges 
the existence of “gray. areas” in that law: a court could not rule that some 
law exists, but that it cannot be identified by judicial means.® 

Despite the amount of writing on the subject, an international court 
confronted with an expropriation case today would largely have to estab- 
lish its methodological framework of reasoning independently, without 
weighty assistance from academicians. In legal writing, as well as in political 
forums, most proponents of the traditional and the new rules have argued 
along political lines and neglected traditional legal analysis. Although cer- 


‘Cf. P..Kahn, Les Contrats d'investissement: étude des principales clauses, INTERNATIONAL LAW 
ASSOCIATION, REPORT OF THE 54TH CONFERENCE 519 ff. (1971). Under Article 42, section 1, 
of the Convention on the Settlement of Investment Disputes Between States and Nationals 
of Other States, an arbitration tribunal shall decide a dispute, unless the parties agree oth- i 
erwise, on the basis of the law of the contracting state party to the dispute and “such rules 
of international law as may be applicable.” 

“Sge Mosler, Völkerrecht als Rechtsordnung, 36 ZEITSCHRIFT FUR AUSLÄNDISCHES ÖFFENTLICHES 
RécuT unD VOLKERRECHT [ZaöRV] 6, 40 (1976): 


The notion has been advanced that the international legal order cannot be interpreted 
‘within its own sphere and therefore is not without gaps; this refers to the fact that in 
various respects the freedom of states is not limited by rules of contractual or customary 
nature. But against such a notion it must be objected that each norm must be interpreted 
within the systematic context’ of the comprehensive legal order and that one cannot 
therefore speak of international law as an order which limits the actions of states only 
by explicit rules or contractual commitments; consequently, it is also inappropriate to 
assume, as a general rule, that international law does not restrict a state's activities as 
Jong as no positive rule to the contrary has existed. 


(Translation by the author.) See also H. Lauterpacht, Some Observations on the Prohibition of 
` “Non Liquet” and the Completeness of the Law, in SymBorar Verzyt 196 (1958); Stone, Non- 
Liquet and the Function of Law in the International Community, 35 Brit. Y.B. INT'L L. 124 (1959); 
L. Storar, Le PROBLÈME DES LACUNES EN DROIT INTERNATIONAL (1959); Fitzmaurice, The 
Problem of Non Liquet, in MELANGES OFFERTS A CHARLES ROUSSEAU: LA COMMUNAUTÉ INTER- 
NATIONALE 89 (1974); Scheuner, Decisions ex aequo et bono by ‘International Courts and Arbitral 
Tribunals, in INTERNATIONAL ARBITRATION, LIBER AMICORUM FOR Martin DOMKE 275, 277 
(P. Sanders ed. 1967); Bleckmann, Analogie im Völkerrecht, 17 Ancuiv Des V6LKERRECHTS 161, 
169 (1977). 
Where the state of the law is unclear, lawyers are particularly called upon to probe for an 
independent analysis; Schachter’s general observations are to the point here: 


I believe there is a basis for objective judgments by lawyers of diverse views who are 
independent in the sense that they are not bound by government instructions and need 
not be governed by political interests. Such jurists will not be entirely free from their 
own values or their perception of the values of others. But even though human beings 
may not entirely escape their bias, it does not follow that the choice to be made is logically 
a subjective matter, as if it were a question of taste. The point is that a judgment among 
competing principles by an independent jurist can be made and justified on grounds 
that are valid for the relevant community of states, rather than on grounds held by the 
individual alone, or by his government. This, at least, is the position that must be taken 
by international lawyers who are acting as nonofficial experts and not as advocates of a 
government or special interest. 


Schachter, The Invisible College of International Lawyers, 72 Nw. U. L.R. 217, 220, 221 ( 1977) 
(footnote omitted). 
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tain components concerning the substantive law seem to be gaining increas- 
ing importance and recognition,’ much of the literature must be seen as part 
of the political and economic battle that is taking place. r 

Politically, expropriation of alien property has emerged since 1973° as 
the issue over which the confrontation between the defenders of traditional 
concepts of international law and those seeking a change in these concepts 
has become most acute;® developing states have made it clear that on this 


The observations of D. P. O'Connell on the general process by which customary law de- 
velops are equally to the point for the subject under discussion: 


There is now so much international law writing in the world—the number of journals 
and reports in the field is sufficient already to occupy fifty pages of bibliography, leaving 
aside books and monographs—that no one can digest it. But very little of it rises above 
the descriptive and the anecdotal; much of it is repetitious, most of it is ephemeral, and 
in its sum it adds to the systematic exposition of international law in only a fragmentary 
and disconnected fashion. It prescinds from the hypothesis that international law is the 
“practice of States”, but the practice which is examined is that of one, or at best, a few 
states, and when aggregated often discloses, not symmetry, but incongruity. By what 
philosophical trick such an aggregation of what is, after all, mere fact is transformed into 
a system of “oughtness”, is unclear; and the existence of this problem has probably never 
occurred to the vast majority of writers and researchers in the field of international law. 
In fact, the content of international law owes much less to a record of how states have 
acted than to juristic speculation; and despite the emphasis that has, quite rightly, béen 
placed on precedent and empirical techniques, the subject has been systematized by the 
processes of legal elaboration. 


D. P. O'Connell, The Role of International Law, in ConpITIONS OF WoRLD ORDER 49, 54 (S. 
Hoffmann ed. 1968). 

TA comparison of the views of Jiménez de Aréchaga, State Responsibility for the Nationalization 
of Foreign Owned Property, 11 N.Y.U.J. INT'L L. & Pot. 179 (1978); Garcia-Amador, The Pro- 
posed New International Economic Order: A New Approach to the Law Governing Nationalization and 
Compensation, 12 Law. Americas l, 1 (1980); Meessen, Volkerrechtliches Enteignungsrecht im 
Nord-Stid-Konflikt, in VOLKERRECHT UND INTERNATIONALE WIRTSCHAFTLICHE ZUSAMMENARBEIT 
11 (W. Kewenig ed. 1978); Sornarajah, Compensation for Expropriation: The Emergence of New 
Standards, 13 J. WorLD TRADE L. 108 (1979); and O. SCHACHTER, supra note 1, at 124 ff., for 
instance, indicates that the conclusions reached by these authors in substance coincide to a 
limited extent, although the doctrinal approaches vary considerably. 

The chronological turning point occurred in 1973. The origins of the quest for a new 
international economic order lie in the middle 1960's (see Brownlie, supra note 1, at 255); the 
developing countries did not collectively attempt to pass any resolution embodying the Calvo 
rule up to 1973. In 1972, the UNCTAD Trade and Development Board still referred to 
Resolution 1803 (XVII) of Dec. 14, 1962 in its Resolution 88/XII; see Note, 7 J. WorLD TRADE 
L. 376 (1973). In Resolution 3171 (XXVIII), passed in 1973, no international standard was 
accepted. The amendment proposing the omission of reference to international law was 
introduced by Algeria, Iraq, and the Syrian Arab Republic; see 28 UN GAOR, Annexes 
(Agenda Item 12) 6 f.; see also on this point Garcia-Amador, supra note 7, at 30. It is 
worthwhile remembering here that the change in 1973 coincided with the first demonstra- 
tion of power by the Organization of Petroleum Exporting Countries. 

° Virally, La Charte des droits et devoirs économiques des états, Notes de lecture, 20 ANNUAIRE 
Francais DE DROIT INTERNATIONAL 57 (1974); Castañeda, La Charte des droits et devoirs écon- 
omiques des états, Note sur son processus d'élaboration, id. at 31 (1974); Virally emphasizes on p. 
69: “On se trouve ici au coeur du désaccord le plus fondamental qui a opposé la majorité à 

` la minorité sur le texte de la Charte.” Castañeda, the Chairman of the working group charged 
with. drafting the Charter, states: “Depuis le début cela fut un des thèmes les plus délicats et 
les plus controversés.” On p. 46, Castañeda elaborates: “La cause majeure de cet échec 
(d’aboutir à un accord) fut une question sur laquelle l'opposition des deux groupes de pays 
était particulièrement vive, celle des accords relatifs aux investissements.” 
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question, possibly more so than on any other, they do not wish to be bound 
by traditional norms.’° From an economic viewpoint, expropriation is in 
many corners considered to be the (symbolic or real) central issue in the 
‘struggle for a new international economic order. This combination of po- 
litical and economic factors! appears to have led international organiza- 
tions and many academic writers to view the issue almost exclusively in 
terms of interests and power, and to couch their resolutions and articles 
in extreme legal formulations that directly or indirectly reflect political- 
support of one side or the other.” 
A tacit premise of most comments on the development of expropriation 
law appears to be that the present situation is not susceptible to a legal 
analysis based on the application of the pertinent doctrine of sources. 
Since, as mentioned above, the order of international law does not permit 
the assumption of a “gap,” a curious situation would result if, in fact, any 
area of law could not be determined by a court. So far, no adequate ‘re- 
sponse to this discrepancy appears to be in view. The contradiction thus 
„apparent in the mainstream of the general discussion of expropriation can 
be resolved in two directions. Either it must be admitted that gaps do exist 
after all in such situations, or a reconsideration of the doctrine of sources. 
mist be attempted in a manner that will permit a conclusion to be reached 
‘on the substantive law. The first alternative seems neither desirable nor 
viable within the concept of a legal order. In consequence, the discussion 
needs to be focused on the doctrine of sources applicable to situations like 
that now pertaining toexpropriation. Thus far, this challenge has on the 
whole been evaded by most authors. 
Statements on the applicable law are rarely accompanied by eden 
of the doctrine of sources from which the assumed norms were derived. 
_ Such discussion necessarily remains vague and is ultimately unpersuasive. 
‘ What is called for is a new synthesis of state practice and legal convictions, 
an elaboration of a new set of rules consistent with doctrines relating to 
the sources of international law. The complexity of the issues arising in 
this area becomes apparent when one attempts to apply the traditionally 
accepted doctrine of sources, as reflected in the Statutes of the Permanent 
Court of International Justice (Article 38) and the International’ Court of 
Justice (Article 38). The traditional terms and notions about the sources of 
international law have by and large been informed by the tacit assumption of 


See, e.g, S. SINHA, NEW NATIONS AND THE Law or Nations 26 (1967); R. ANAND, NEW 
STATES AND INTERNATIONAL Law 57 (1972). Developing countries took this position frequently 
during the preparation of the Charter of Economic Rights and Duties of States; see Rozental, 
The Charter of Economic Rights and Duties of States and the New International Economic Order, 16 
Va. J. INT'L L. 309, 315 (1976). 

"In the view of many developing countries, the political aspect of sovereignty is a necessary 
precondition to economic development; see Virally, supra note 9, at 67. 

. In this perspective it is interesting to note Castafieda’s comments upon the way the Charter 

- of Economic Rights and Duties of States was developed: “En bonne partie, la confusion était 

due à la. préparation juridique insuffisante d'un certain, nombre de participants, qui par 

ailleurs tendaient à souligner seulement l'aspect politique du document.” Castañeda, supra 
note 9, at 55. 
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an international community in which fundamental values were shared by all 
or most states. Obviously, this no`longer holds true; the mechanical applica- 
tion of old doctrines of sources may lead today to distorted answers, or to 
no answer at all, as to which norms govern a given situation. Consequently, 
at least a partial rethinking of the methodology governing the formation 
and change of customary law in those areas where only a limited sphere 
of common values remains is required.”? 

While not claiming that the questions addressed here are (or can be) 
fully “solved,” in the sense that they might be answered beyond any doubt, 
this article attempts to progress to the point of providing a set of consid- 
erations that might be adopted by an international court confronted with 
an expropriation case. The issue of substantive law will not be addressed 
at the outset. The article will first draw attention to the paradoxes and 
anomalies that characterize the present legal and political discussions (sec- 
tion II). Only in the last part will an attempt be made to suggest a frame- 
work for determining the present state of the law (section III). It will there 
become clear that such a framework does require an understanding of the 
intricacies and entanglements of the political and economic factors re- 
flected in the political discussion. Before reaching these more difficult is- 
sues, the discussion will confine itself initially to identifying the issues that 
need more intensive discussion by describing that part of the law. which 
today may be considered as firmly established (section I). A wider consen- 
sus on the status of the traditional law is essential to the clarification of the 
present law; the continuing insistence upon traditional law by powerful 

„actors in the international community has greatly contributed to the 
present confusion and obscurity in this important area of international 
law. 


II. Eae DEMISE OF THE HuLL RULE AND THE FAILURE OF THE CALVO 
; DOCTRINE 


‘Contrary to what has often been said,” the Hull rule was not developed 
in order to disfavor developing countries; it was applied in a rational man- 


BA partial decline of the role of customary international law will necessarily occur in the 
present situation. However, it is appropriate to ask whether the integrative and ordering 
function of customary law should not be preserved in all those areas where the doctrine of 
sources leaves room for preservation of the law. 

The position of the United States, which does not differ substantially from that of other 
Western states, is described in R. Smith, The United States Government Perspective on Expropriation 
and Investment in Developing Countries, 9 VAND. J. TRANSNAT'L L. 517 (1976). But see also Gantz, 
‘The Marcona Settlement: New Forms of Negotiation and Compensation for Nationalized Property, 71 
AJIL 474 (1977), for the ‘attitude of the United States in the Marcona negotiations. See also 
W. Rogers, Of Missionaries, Fanatics and Lawyers: Some Thoughts on Investment Disputes in the 
Americas, 72 id. at 1 (1978). 

15 See, e.g., Roy, Is the Law of Responsibility of States for Injuries to Aliens a Part of Universal 
International Law?, 55 AJIL 863 (1961); B. RÖLING, INTERNATIONAL Law IN AN EXPANDED 
Woro 15 (1960). For a recent version of this view, see, e.g., Sornarajah, supra note 7, at 

‘109 and 118. H. MOSLER, THE INTERNATIONAL SOCIETY AS A LEGAL COMMUNITY 3-6 (1980), 
points out, in a broader perspective, that international law has historically developed on the 
basis of a rational concept of relations among equal states. 
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ner among and against Western countries long before systems with a so- 
cialist concept of property were established and before most modern states 
emerged through the decolonization process." 

‘It is assumed here that United States Secretary of State Hull accurately 
presented the then current position in international law in 1938 when he 
wrote his famous letter to the Mexican Government asking Mexico for 
“prompt, adequate and effective” compensation.’” Even though the Soviet 
Union and Latin American countries had challenged the rule before that 
time, it appears that the overwhelming practice and the prevailing legal 
opinion supported Hull’s position. Judgments such as in the Norwegian 
. Shipowners case? and the Spanish-Moroccan Claims arbitration, and the 
famous dictum of the Permanent Court of International Justice in the 


16For a specific case, see, for instance, the positions taken in 1913 by France, Spain, the 
United Kingdom, and Portugal at the beginning of the Expropriated Religious Property arbitra- 
tion; the award is reprinted in 1 R. Int'l Arb. Awards 7. All parties initially agreed that, as a 
matter of principle, foreigners were owed compensation for expropriation, regardless of the 
treatment of nationals of the host state; the disagreement related only to the holders of the 
property in question. In reading the actual award, it must be recalled that in 1920 the parties 
reached-a compromise in which “equity” was accepted as the main basis of the proceedings. 
See also H. von Friscu, Das FREMDENRECHT 225 (1910); Verdross, Les Règles internationales 
concernant le traitement des étrangers, 37 ReCUEIL DES Cours 327~36 (1931 III); K. DOEHRING, 
DIE ALLGEMEINEN REGELN DES VOLKERRECHTLICHEN FREMDENRECHTS UND DAS DEUTSCHE VER- 
FASSUNGSRECHT 76-80 (1963); Audinet, Le Monopole des assurances sur la vie en Italie et le droit 
des étrangers, 20 Rev. GENERALE Drorr INT'L PUBLIC 4 (1913). See also the note written in 1796 
by United States Secretary of State Adams: á 


There is no principle of the law of nations more firmly established than that which 
entitles the property of strangers within the jurisdiction of another country in friendship 
with their own to the protection of its sovereign by all efforts in his power. This common 
rule of intercourse between all civilized nations has, between the United States and Spain, 
the further and solemn sanction of an express stipulation by treaty. 


Cited in 4 J. B. Moore, A DIGEST OF INTERNATIONAL Law 5 (1906). For a general discussion 
of the historical aspects, see Borchard, The Minimum Standard of the Treatment of Aliens, 38 
Micu. L. Rev. 445 (1940); Mann, Outlines of a History of Expropriations, 75 L. Q. 188 (1959); 
McDougal, Lasswell & Chen, The Protection of Aliens from Discrimination and World Public Order: 
Responsibility of States Conjoined with Human Rights, 70 AJIL 431, 440-43 (1976); H. NEUFELD, 
THE INTERNATIONAL PROTECTION OF PRIVATE CREDITORS FROM THE TREATIES OF WESTPHALIA 
TO THE CONGRESS OF VIENNA (1648-1815), at 94 ff. (1971). - 

“The correspondence is reprinted in 3 G. H. Hackwortn, DIGEST OF INTERNATIONAL Law 
655-65 (1942). Secretary Hull's initial letter of July 21, 1938, states the issue and the positions 
taken: “During recent years the Government of the United States has upon repeated occasions 
made representations to the Government of Mexico with regard to the continuing expro- 
priation by Your Excellency’s Government of agrarian properties owned by American citi- 
zens, without adequate, effective and prompt compensation being made therefor.” For an 
early contrary view of the law, see Fischer Williams, International Law and the Property of Aliens, 
9 Brir. Y.B. INT'L L. 1 (1928). The Mexican view is presented in A. Garcia-Roses, La 
QUESTION DU PETROLE ET LE DROIT INTERNATIONAL (1939). For a comment on the Hague 
Conference of 1930 regarding the rules concerning the responsibility of states for injuries to 
aliens, see Hackworth, Responsibility of States for Damages Caused in their Territory to the Person 
or Property of Foreigners, 24 AJIL 500 (1930). 

8] R, Int'l Arb. Awards 332 (1922); for a brief presentation with further references, see 
Dolzer, Norwegian Shipowners’ Claims Arbitration, in ENCYCLOPEDIA OF PUBLIC INTERNATIONAL 

- Law, Installment 2 (ed. Bernhardt, forthcoming). 

182 R. Int'l Arb. Awards 615 (1925). 
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Chorzów Factory case support this view.” The har time a consensus was 
reached—at least formally—in the postwar périod was in 1963 when UN 
‘Resolution 1803 (XVID called for “appropriate compensation,” arguably ` 
still within the meaning of the Hull rule; it was then assumed that this 
resolution reflected existing law.21 The importance -of this point is not 
confined to that of a historical note. It will be seen below that the historical 
development of the law has a- direct bearing, from an analytical viewpoint, 
on the judgment concerning the present state of the applicable rules.” 
State practice immediately following World War II is in many respects 
inconclusive with regard to the rules on expropriation: laws regarding the 
protection of alien property in wartime may not be the same as those 
applicable in peacetime.” Moreover, the variety of agreements reached — 
during the postwar period makes it hard to speak of any specific uniform 
practice. The terms of the treaty between the United States and China | 
entered into in 1979% conform to the general postwar practice and indicate 
that the general thinking on lump sum compensation for wartime damages 
: has not changed considerably over the past three decades. The significance - 
of this sort of lump sum agreement for the development of customary 
international law is not easy to discern. The International Court of Justice, 
‘in a dictum in the Barcelona Traction case, flatly asserted that the general . 
circumstances surrounding lump sum agreements do not permit them to 
be considered as part of the general practice that forms customary law.” 
Others, in particular Lillich and Weston in their important study on lump. 
. sum-agreements, would not make any distinction between lump sum agree- . . 
ments and other arrangements with regard to expropriated alien property - 
for the purposes of determining customary law. Both views appear to 
contain correct assumptions, but both also overstate their point. Certainly, 
lump sum agreements tend to have an “exceptional character” inasmuch - 
as they relate to a variety of damages that occurred during war or warlike 
situations, and they also reflect the specifically political factors that char- 
acterize the necessity of resuming diplomatic and political ties under cer- 
` tain conditions; the precise formula reached in any such agreement thus 
has no particular value for the determination of customary law. On the: 
other hand, an empirical survey easily denionstrates that a large number 
of agreements of the lump sum type have been concluded; the Inter- 


-*°Case Concerning the Factory at Chorzów (Merits), [1928] PCI], ser. A, No. 7, at 32-33.. 

Ste Schwebel, The Story of the United Nations’ Declaration on Permanent Sovereignty over Natural 
Resources, 49 A.B.A.J. 463 (1963); Gess, Permanent Sovereignty over Natural Resources: An An- 
alytical Review of the United Nations Declaration and its Genesis, 13 INT'L & Comp. L.Q. 398 (1364). 
_™ See p. 571 infra. 

2 See on this point W. BisHop, INTERNATIONAL Law 960 (3d ed. 1970), with further refer- 


. ences. 


“TIAS No. 9306, reprinted in 18 ILM 551 (1979). 

?5[1970] ICJ Rer. 3, 40, para. 61. 

8R. Lituich & B. WESTON, INTERNATIONAL CLAIMS: THEIR SETTLEMENT BY Lump SUM 
AGREEMENTS 9-43 (1975). 

"According to Lillich and Weston, id. at 48, 95% of claims practice is regulated by lump 
sum arrangements. Depending upon the definition of lump sum arrangements, this figure 
might in reality be somewhat lower. Nonetheless, it is incontestable that most claims are 
channeled through lump sum arrangements. 
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national Court of Justice has not explained why such a large mass of state 
practice should not reveal, in a general way, any opinion prevailing in state 
practice. Much therefore speaks in favor of recognizing, for the purposes 
of customary law, not specific elements in specific treaties, but the general 
- trend emerging from what seems to be common to such agreements. A 
survey of lump sum agreements from this perspective yields two „basic 
conclusions: that the Hull rule has not been observed in practice, and that 
the Calvo Doctrine (as applied to property rights) explains this practice®® 
even less than the Hull rule. With reference only to the Hull rule, these 
conclusions appear to gain additional weight from agreements that are 
considered more “normal” than lump sum conventions: a significant trend 
can be discerned in all these arrangements. 

By and large, uncompensated expropriations of aliens in nonwar situ- 
ations have had no place in the postwar period.” It requires no gift of 
prophesy to predict that even Cuba will pay some compensation in a po- 
litical arrangement with the United States at some date in the future.” In 
most instances of expropriations in the North-South context, some abstract 
formula (like “book value”) was used to justify amounts of compensation 
that were in fact below those required under the Hull rule and its require- 
ment of adequate compensation in the sense of market value.** In an ar- 
. rangement that has received wide attention, the United States company 
Marcona, after protracted negotiations pursued formally by the U.S. State 
` Department, had to accept a compensatory arrangement with Peru in 
which a complex service agreement partly took the place of prompt, ad- 
equate, and effective compensation.” Libya successfully offered a large 
amount of oil instead of money as compensation to American oil compa- - 


*®The Calvo Doctrine is based on the general notion of an exclusive jurisdiction of any state 
over its territory and, in’ principle, on the view that aliens have no more rights than nationals 
of the state in which they live or enjoy personal rights. Rights and claims of aliens against the 
host state are therefore to be decided exclusively by the domestic courts of the host country. 
In the context of expropriation of an alien, the doctrine means that the alien has acquired 
no right permitting his home state to exercise diplomatic protection. See D. Suea, THE CaLvo 
CLause 16 ff. (1955). The Calvo Doctrine was to be applicable to the full range of human 
rights, including property rights. The position taken by Mexico in 1938 related only to 
expropriations, and only to general ones as opposed to individual takings. 

In the following pages, reference to the Calvo Doctrine is meant only with respect to its 
operation in the area of the protection of property held by aliens. 

23 For a summary of the practice up to 1959, see [1959] 2 Y.B. INT'L L. Comm'n 1-36. 

3° Cuba has settled claims with other countries affected by the nationalizations; see M. Gor- 
don, The Settlement of Claims of Expropriated Foreign Property between Cuba and Foreign Nations 
Other than the United States, 5 Law. Americas 457 (1973). 

‘With regard to the concept of book value and some of its applications, see Wesley, A 
Compensation Framework for Expropriated Property in the Developing Countries, in 3 THE VALUATION 
OF NATIONALIZED PROPERTY, supra note 3, at 3. See also Litvak & Maule, Forced Divestment in 
the Caribbean, 27 INT'L J. 501, 527 (1977). With respect to specific African practice, see Rood, 
Compensation for Takeovers in Africa, 11 J. INT'L L. & Econ, 521 (1977). For the Central and 
Latin American systems, see R. Casap & R. MONTAGNE, EXPROPRIATION IN CENTRAL AMERICA 
AND PANAMA: PROCESSES AND PROCEDURES (1975); EXPROPRIATION IN. THE AMERICAS (A. Low- 
enfeld ed. 1971). 

See Gantz, supra note 14. 
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nies.” Other instances of this kind could be added, as well as some cases 
in which compensation came much closer to the Hull standard." 

One may speculate whether all of these cases do indeed support a stan- 
dard of international law or whether they simply illustrate the thesis that 
expropriating countries merely choose the timing and the terms of com- 
pensation on the basis of political and economic expediency. Iran’s decision 
in favor of compensation of alien shareholders of national banks in August 
1980 may well have been guided by reasons of practicality more than by 
respect for recognized rules of international law; the same may be true of 
China’s willingness to conclude a lump sur agreement to compensate ex- 
propriated United States citizens in 1979. 

Of course, political elements weigh heavily in the compensation decision- 
making process. But it must be pointed out that political expediency is the 
very basis of many norms of customary law;** indeed, the important notion 
of reciprocity in international law is largely explicable in terms of political 
expediency." Moreover, these considerations are intertwined with the is- 
sue of sanctions. Occasionally, it is felt that expropriation in a sense falls 
outside the sphere of law because of the absence of effective sanctions:in 
this area. Apart from the. fundamentally questionable assumptions.about 
the nature of law implicit in such an argument, it is hardly a compelling 
one on the empirical level: in practice, the very necessity of continuous 
international economic intercourse in many instances provides a powerful 
incentive for observation of an international standard regarding expro- 
priation of alien property.’ This interconnection, incidentally, emphasizes 
the need to examine and state more clearly the present role of international 
law in this area. 

To summarize the practice of the past decades from the viewpoint of 
the Hull rule, it is easy to conclude that only one part of Hull’s concept is 
confirmed, i.¢., that compensation must be paid for expropriated alien 
property as a matter of international law; as for the second part, concern- 
ing the mode and the amount of compensation, the evidence for the Hull 
rule’s continuing validity falls short of the mark that an international court 


8Introductory Note, 17 ILM 1, 2 (1978). 
“Unfortunately, no source exists that comprehensively lists all or most compensation ar- 
rangements; for some more recent cases, see Wesley, supra note 31. 

35 
[O]ne has to deduce from the conduct of States their motives for acting in a certain way. 
In attempting this one often finds that it is largely self-interest which lies behind the 
conduct of particular States in the course of the development of a customary rule. They 
try to establish rules of conduct which help to serve their own political ends. 


H. Mos er, supra note 15, at 111. 

38See B. Summa, Das REZIPROZITÄTSELEMENT IM ZUSTANDEKOMMEN VOLKERRECHTLICHER VER- 
TRÄGE (1972). l 

“For a list of sanctions that the United States has construed on the legislative level and 
that in themselves have a certain preventive effect, see Gantz, supra note 14, at 47. More 
broadly speaking, expropriating developing countries have in general realized that invest- 
ment will fall off unless they maintain the confidence of foreign investors and trading part- 
ners: See Schachter, The Evolving Law of International Development, 15 Coum. J. TRANSNAT'L 
L. 1, 8f. (1976). 
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would require to be convinced that state practice confirms the existence of 
the old rule. : 

Not surprisingly, an analysis of the second traditional element governing 
the status of all customary law, i.e., the necessary opinio juris, does not reveal 
a very different picture. In the light of the superficial nature of some 
writing on this point, it needs to be clearly stated that states must be con- 
vinced that their conduct is legally required if customary law is to be cre- 
ated and developed." It is also indisputable that there is no canon in 
international law prescribing the circumstances and the method by which 
a state must express its legal opinion; its (explicit or implicit) conduct must 
only permit the inference that a certain state holds a certain view. 

That the international climate has changed considerably in. the past two 
‘decades is clearly reflected in the varying contents of UN resolutions re- 
garding the law applicable to the expropriation of alien property. Reso- 
lution 1803 (XVII) still called for “appropriate compensation,” which con- 
firmed the relevance of international law, while avoiding precision about 
the amount of compensation required.® It is common knowledge that the 


‘8Imthe opinion of the IC] in the North Sea Continental Shelf case: 


not only must the acts concerned amount to a settled practice, but they must also be 
such, or be carried out in such a way, as to be evidence of a belief that this practice is 
rendered obligatory by the existence of a rule of law requiring it. The need for such a 
belief, i.e., the existence of a subjective element, is implicit in the very notion of the opinio 
iuris sive necessitatis. The States concerned must therefore feel that they are conforming 
to what amounts to a legal obligation. 


[1969] ICJ Rep. 3, 44. The more general question whether the opinio juris or the practice of 
states is the central element of the lawmaking process has only a little bearing on this point. 
Where the practice’ itself has not been consistent, the importance of the opinio juris necessarily 
increases. For the various positions on the abstract issue, see Hagemann, Das Gewohnheitsrecht 
als Rechtsquelle in der Rechtsprechung des Internationalen Gerichtshofs, 10 SCHWEIZERISCHES JAHR- 
BUCH FUR INTERNATIONALES RecHr 79 (1953); Baxter, Treaties and Custom, 129 RECUEIL DES 
Cours 31, 74 (1970 I); J. BARBERIS, FUENTES DEL DERECHO INTERNACIONAL 57-85 (1973); H 
THIRLWAY, INTERNATIONAL Law AND CODIFICATION 53-56 (1972); H. STEINER & D. VAGTS, 
TRANSNATIONAL LEGAL ProsLems 259-61 (2d ed. 1975). Sohn, The Shaping of International 
Law, 8 Ga. J. INT'L & Comp. L. 7 (1978), has pointed out that the traditional doctrine of 
customary law needs to be adapted to the modern system of rapid communication among 
States. . 

3 See supra note 21. The Abs-Shawcross Draft on the Protection of Private Property, pre- 
sented in 1965 by the OECD, attempted such precision in the sense of the Hull rule, but, not 
surprisingly, failed; for a history of the draft, see Schwarzenberger, supra note 2, at 153-59. 
In the Convention on the Settlement of Investment Disputes between States and Nationals 
of Other States, an agreement was reached that reflects the insecurity about the present law; 
see Broches, The Convention on the Settlement of Investment Disputes between States and Nationals 
of Other States: Applicable Law and Default Procedure, in INTERNATIONAL ARBITRATION, supra note 
5, at 12. See also Ryan & Baker, The International Center for the Settlement of Investment Disputes 
(ICSID), 10 J. Wortp Trane L. 65 (1976); O'Keefe, The International Centre for Settlement of 
Investment Disputes, 34 Y.B. Woro Arr. 286 (1980). 

The Financial Affairs Commission of the Conference on International Economic Coop- 
eration (CIEC), which ended on June 3, 1977, dealt with the topic specifically in the North- 
South context. No shift in the attitude of states became apparent; see the Statement by R. 
Cooper, reprinted in 77 Der’r STATE BuLL. 92, 97 (1977). The text of the Final Communiqué ` 
of June 3 is partially reprinted in 76 id., at 650-52 (1977). At present, the issue is under 
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standard employed in Resolution 1803 would not find considerable nu- 
merical support in the UN General Assembly today;.under the banner of 
“permanent sovereignty over natural resources,” resolutions finding broad 
numerical support have cast doubt on traditional notions of international 
law since 1969.*° Their direct bearing on the process of changing custom- 
ary law can only be denied if one assumes that the votes cast in favor of 
these resolutions have no legal character, be it on the basis that they simply 
stand for political opinions with a clearly nonlegal dimension or that they 
only relate to a future body of law that does not yet exist.*1 Although such 
reasoning has been advanced, not much argumentis needed to show that it is 
misguided:* the extensive debates in the General Assembly have made 
clear that legal—and not only political—views were discussed in this con- 
text; this is confirmed rather than contradicted by the wording proposed 
and adopted in the Charter.® Even if one were inclined to characterize 
these views as future-oriented, the number of states subscribing to them 
would in fact draw this “future” immediately into the present.“ Paren- 
thetically, it must be added here that Western governments invoked res- 
olutions of the United Nations on expropriation as evidence of the state 
of the law as long as the standard of “appropriate compensation” was 
supported there;* the relevance of this fact is not diminished by the òb- 
servation that the Charter also contains, in other parts, programmatic 
phrases that have no relationship to the present state of international law. 
The fact that the impact of the views held by a majority of states has 
` been declared irrelevant by several writers probably stems from a dogmatic 
distortion. These writers may assume that admission of the impact of these 
views upon customary law would necessarily entail acceptance of the Calvo 
Doctrine as representing international law today: the alternative is simply 


discussion in the preparations for a code of conduct for transnational corporations; the 
outcome remains to be seen. 

See supra note 1. 

“1See, e.g., the award in the Texaco Overseas Petroleum Co./California Asiatic Oil Co. v. 
The Government of the Libyan Arab Republic arbitration, 17 ILM 3, 30 n.87 (1978). 

“°See, e.g., the general remarks of Brownlie, supra note 1, at 260. 

“3Jiménez de Aréchaga, supra note 7, at 184; Brownlie, supra note 1, at 268. 

“Given this strong majority of votes in favor of the Charter and the intense discussions 
preceding this vote, the more general objections to the legal relevance of UN resolutions 
have no decisive weight in this particular context. The fact that the representatives of states 
do not necessarily derive their authority from their domestic lawmaking body but “only” 
from the executive branch, for instance, could hardly be a convincing argument against the 

. assertion that the majority of the member states has expressed its position on the present and 
future status of international law on this point. 

Recognition of the legal relevance of UN resolutions in this specific context does not imply 
that these resolutions create “instant customary international law.” As to the shortcomings of 
the present voting system in the United Nations and their implications for the legal status of 
resolutions, see Mosler, supra note 5, at 36; Geck, Vélkerrechtliche Verträge und Kodiftkation, 36 
ZaORV 96, 124 (1976); Tomuschat, Die Charta der wirtschaftlichen Rechte und Pflichten der Staa- 
ten, id. at 444, 489. See also Weintraub, How the UN Votes on Economic Issues, 53 INT'L Arr. 188 
(1977). 

*Brownlie, supra note 1, at 262, 264. 
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seen as being between Hull and Calvo. The background to such reasoning 
is the traditional doctrine of sources under which the freedom of states 
was presumed to be limited only in those ana where prance and legal 
conviction uniformly favored a certain view.” 

Precisely at this point, however, the traditional doctrine of sources does 
not apply under present circumstances: this doctrine was not shaped to 
situations in which a traditional rule was opposed by one group of states 

‘and upheld by another one immediately affected by the rule in question. 

These remarks necessarily lead to the essential question: what is the 
significance of the almost 100 votes that were cast—after unsuccessful ne- 
gotiations between essentially two groups of states—in 1974 in favor of 
Article 2(2)(c) of the Charter of Economic Rights and Duties of States?*’ To 
view the issue in terms of a law-creating process and consequently to de- 
termine that the opposing votes of Western industrial states obstruct the 
law-creating power of the resolution goes one step too far. The prior ques- 
tion that must be considered relates to the derogatory impact upon existing 
rules of a customary nature. Both these levels can and must be separated 
with regard to the doctrine of sources. Much of the writing on the legal 
effect of General Assembly resolutions misses this important point by fail- 
ing to distinguish between the derogatory effect on existing rules on the. 
one hand, and the establishment of new rules on the other.” 

The preliminary doctrinal result of these considerations is as simple as 


46 It is not of central importance here whether the widespread description of the Lotus 
judgment ([1927]- PCIJ, ser. A, No. 10) as extremely positivistic is entirely correct. It is 
noteworthy, however, as pointed out by H. Steiner and D. Vagts (supra note 38, at 278), that 
the majority opinion included these remarks: 


The Court . . . has not confined itself to a consideration of the arguments put forward, 
but has included in its researches all precedents, teachings and facts to which it had 
access and which might possibly have revealed the existence of one of the principles of 
international law contemplated in the special agreement. 


Quoted in id. at 257. In a decision that is less well known than the Lotus case, the same Court 
again had to deal with the presumption-of-freedom rule 2 years later (Oder-Kommissions 
Case, [1929] PCIJ, ser. A, No. 23). In its interpretation of a clause of the Versailles Treaty, 
Poland relied on the Lotus case and argued that, in ambiguous cases, treaties must be read 
in a way that least impairs the parties concerned. The Court rejected this approach. It ruled 
that general considerations related to the subject matter itself took priority « over the pre- 
sumption-of- -freedom rule. 

Bernhardt, Ungeschriebenes Völkerrecht, 36 ZAGRV 50, 58 (1976), has rightly pointed out that 
the reality of the interdependence of states today must find its counterpart in the modern 
doctrine of international law. 

47 Subparagraph 2(c) of Article 2 of the Charter is quoted on p. 438 supra. 

472 This article does not examine all facets of the general problem of change in customary 
international law. It is assumed here that, contrary to a strictly positivist view, a new state is 
bound to those rules of international law which exist when it is established. It is also assumed 
that customary law is subject to a condition of “changed circumstances” analogous to the 
clausula rebus sic stantibus applicable to treaties (Art. 62 of the Vienna Convention on the Law of 
Treaties). It is not necessary to consider here whether, when a rule of customary law was 
generally accepted and firmly established, a state that consistently upheld that rule in practice 
, And opinio juris can continue to invoke it if, as a result of an influx of states that did not exist 
when the rule was established, a large majority of the international community now challenges 
the rule. In the present case, this problem does not arise because the rule in question's was 
not firmly established. 


‘ 


aif! i ` i E 
1981} -NEW FOUNDATIONS OF EXPROPRIATION LAW 565 


it is convincing: the continued validity of a rule of customary law requires 
that a clear majority of states view this rule as legally binding. Since there 
is cogent support for the view that the votes cast for Article 2(2)(c) of the 
Charter reflect opinions about the present state of law, the conclusion is 
inescapable that the existence of the Hull rule as a rule of present law is 


not sustained by the prevailing doctrinal opinion within the international 


community. 

At this point, one may well ask what bearing present investment treaty 
practice has upon this result. It is generally accepted that under certain 
circumstances, the existence of identical regulations in a large number of 
international treaties can lead to the formation of customary law.*® Thus, 
it becomes necessary to take into account the considerable number of in- 
vestment treaties with.clauses similar to the Hull rule that have been con- 
cluded in recent years. It cannot be overlooked in this context that the 
Lomé II agreement concluded in 1980 between the nine-member states of 
the European Community and 58 African, Caribbean, and Pacific states 
contains a most-favored-nation clause (Article 64); which in effect means 


that the protection of large portions of foreign investment in these areas, 


comes fairly close to the Hull standard.® A similar. arrangement of the 
European Community with the ASEAN states may well be concluded 


the coming years. Moreover, it is quite possible that bilateral treaties on 
investment protection will in the future also be desirable from the view-: 


point of semi-industrialized states (such as Brazil or Nigeria), which may 
then be concerned with the treatment of the foreign investments of their 
own Citizens as well." Overall, a network of treaties exists, and this pattern 
may well become even more extensive in the future. This perspective sup- 
ports a widely held view that the full protection of foreign investment as 
guaranteed under the old Hull rule is also desirable under present circum- 
stances. _ 

In evaluating the impact of bilateral and multilateral treaties, however, 
it should be firmly kept in mind that the property protection clauses by no 


’ 


“®Up to December 1976, 143 bilateral agreements for the protection of foreign investment ` 


were concluded; see INTERNATIONAL CHAMBER OF COMMERCE, BILATERAL TREATIES FOR IN- 
TERNATIONAL PRIVATE INVESTMENT (1977). It is remarkable that in 1980, the United Kingdom 
alone concluded four such agreements: with Sri Lanka (Cmnd, 7984, No. 1, 1980), reprinted 
in 19 ILM 886 (1980); Senegal (Cmnd. 8079, No. 1, 1980); Bangladesh, [1980] Gr. Brit. TS 
No. 73 (Cmnd. 8013),-and the Philippines, [1981] id. No. 7 (Cmnd. 8148). The highest total 
number of investment treaties so far has been concluded by the Federal Republic of Germany. 

*Doehring, Gewohnheitsrecht aus Verträgen, 36 ZAGRV 77, 92 (1976). See also Baxter, supra 
note 38, at 31. r 

. See Joint Declaration on Investments Relating to Article 64 of the Convention, reprinted 
in 19 ILM 333 (1980). Up to 1980, the Federal Republic of Germany alone had concluded 
investment treaties with 22 states signatory to the Convention which incorporate the standard 
of the Hull rule or similar clauses. 

SAs early as 1976, oil-producing countries sought guarantees from Western countries 
concerning appropriate compensation in case of nationalization; see Economic Times, Jan. 
29, 1976 (cited in Jain, Permanent Sovereignty over Natural Resources and Nationalization in In- 
ternational Law, 19 J. Inpran L. Inst. 241, 250 (1977)). Most of these states had strongly 
supported the statements made in the Charter of Economic. Rights and Duties of States 
concerning expropriation. 


ar 


i 


566 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


means constitute the only object of these treaties. They usually provide for 
a closer general form of cooperation and, more importantly in this context, 
for the industrial state involved to promote the interésts of the developing 
state in a manner that definitely goes beyond a noncontractual type of 
cooperation; the terms of the Lomé II agreement, for instance, illustrate 
this point well. Thus, a close examination of such treaties indicates that the 
countries involved have established special regimes that would not have 
come into existence in the absence of the treaties." One aspect of these 
regimes is the property protection clause. In other words, the existence of 
these treaties in itself does not support an argument that the relevant 
clauses are declaratory of the present state of customary law. A different 
view might be appropriate in the future if a general scheme of global 
cooperation should emerge; the present situation is obviously far from 
such a scheme. 

Even though it therefore appears inadequate to argue that the bilateral 
treaties in question have created customary law, it would not necessarily 
follow that they could not be viewed as evidence of a widespread conviction 
that a corresponding rule of customary law exists. Treaty practice either 
maybe seen as a restatement of accepted customary law or as the estab- 
li#fment of a legal relationship that the parties believe must be specially 
agreed upon owing to the very absence of a corresponding rule. Because 
it is not unusual for preexisting obligations to be repeated in clear, tech- 
nical language in a treaty, it is necessary to judge the significance of certain 
treaty practice in the development and identification of customary law by _ 
reference to factors beyond the treaties in question. It must be shown | 
whether or not further evidence exists that supports a corresponding rule 
of customary law. Necessarily, it must again be asked whether the rules set 
forth in the treaties were also followed consistently when the states involved 
were not bound by treaties. The same question is raised from a different 
perspective when it is asked whether the states concluding the treaties felt 
themselves legally obligated to regulate their relationship in the way they 
phrased the treaty. Thus, although analytically the relevance of treaty prac- 
tice as evidence of preexisting customary law may be distinguished from 
the significance of treaty practice as an element in the formation of cus- 
tomary law, the outcome of the two paths of inquiry on the state of cus- 
tomary law is the same if it is established that no corresponding consistent 
practice of parties not obligated by treaties exists and that the parties to 
the treaties in question did not intend to respond to a legal obligation when 
they concluded the treaties. Since the foregoing remarks have indeed 
shown such results, it may not be assumed that the property protection 


52In some instances, however, investment treaties have in substance not gone considerably 
beyond an agreement for the protection of property. For two recent examples, see the Agree- 
ment for the Promotion and Protection of Foreign Investments, between Sri Lanka and the 
United Kingdom, concluded on Feb. 13, 1980, supra note 48; and the Agreement between 
the Federal Republic of Germany and the Syrian Arab Republic, concluded on Aug. 2, 1977, 
reprinted in [1979] BGB1.IJ 423. Nevertheless, these treaties should also be seen in their legal 
and political context; they sometimes follow capital aid programs or are prompted by special , 
political considerations. 


1981] g NEW FOUNDATIONS OF EXPROPRIATION LAW 567 


clauses in existing bilateral treaties may be seen as evidence of a corre- 
sponding rule of customary law. ; 

Thus, a contradiction cannot be observed today beeen the conduct 
and the attitudes of countries that voted for Article 2(2)(c) of the Charter 
and that previously or subsequently concluded investment treaties with 
property protection clauses.” The apparent contradiction can be easily ex- 
plained in the light of the special benefits that developing countries enjoy 
under such treaties. From a policy viewpoint, such treaties signify that the 
countries concerned do not view the Hull rule as undesirable per se; the 
inference is warranted that these countries assume that the Hull rule 
should apply only under conditions of mutually intensified cooperation 
and that these conditions are not secured by the general norms of present 
customary international law. Two consequences may be drawn from this. 
First, the relevance of the votes cast in the United Nations cannot now be 
questioned on the grounds of given treaty practice. Second, the protection 
of alien property by international law would probably receive much less 
opposition from developing countries if the substance of the rule tangibly 
contributed to more beneficial forms of international cooperation.* - 

Some considerations on the circumstances that in law justify equating 
treaty practice with customary law must be added. Although the requie 
extent of objective practice remains somewhat unclear, modern writers 
consider it beyond doubt that the parties to the treaty must subjectively 
view their conduct as legally required if customary law is to be defined 
through treaties. In a recent analysis of the issue, Doehring therefore 


The same is true with respect to enactments of foreign investment laws on the domestic 
level. Pakistan, for instance, voted in favor of Article 2(2)(c) of the Charter, but in 1976 intro- 
duced a law providing far-reaching guarantees for alien investors. Pakistan had concluded 
investment guarantee treaties with the United States in 1954 and with the Federal Republic 
of Germany in 1959. The relevance of international law and domestic law is different in this 
respect: domestic law can be freely enacted, and, in particular, can be unilaterally repealed 
at any time. 

“It is interesting to note here that for more homogeneous international orders, existing 
or projected, the requirement of obligatory compensation seems to be beyond doubt. The 
Communist countries have among themselves obviously agreed on this point; see Drucker, 
Compensation Treaties between Communist States, 10 INT'L & Comp. L.Q. 250 (1960). Similarly, 
the Group of 77 seems to emphasize the necessity for investment protection:as long as the 
home state belongs to the group: “Les pays en développement bénéficiaires sont instamment 
priés de prendre, dans le cadre de leurs politiques et de leurs législations nationales, des 
mesures visant à garantir la sécurité des investissements d'autres pays en développement et 
de faire bénéficier ces investissements d’un régime privilégié.” Statement by the Foreign 
Ministers of the Group of 77, Sept. 29, 1979, UN Doc. A/34/553, para. 17. Such an approach 
was suggested earlier by Jain, supra note 51, at 256. 

In his bold dissenting opinion in the Anglo-Iranian Oil case ([1952] ICJ Rer. 92, 124), Judge 
Alvarez developed the contours of a modern, dynamic international order; with respect to 
expropriation issues, he stated that recourse to an international court should always be given. 
In the same case, Judge Levi Carneiro wrote (p. 151) that rules on state responsibility are 
“a prerequisite of international cooperation in the economic and financial fields.” See also the 
ideal order envisaged by McDougal, et al., supra note 16, and the rules there suggested: with 
regard to expropriation issues. Moreover, the position of the Arab states is remarkable; see 
supra note 51. 
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rightly suggested that international treaties create customary law only if 
the interests expressed in these treaties carry such weight in the view of 
the states concerned that any act violating these interests must be judged 
as delictual.* If the law on expropriation of alien property is seen‘in this 
context, it will be noted that in the past, investment contracts have been 
concluded in which developing countries have agreed to pay “just and 
equitable compensation in accordance with international law.”*® Conse- 
quently, one might be led to believe that treaty practice indeed indicates 
the conviction of states that the Hull rule is part of customary international 
law. However, “just and equitable compensation” is not necessarily iden- 
tical with “full, prompt and effective compensation.” More important, the 
number of such agreements has remained limited, and in a general survey 
of state practice they emerge more as exceptions than as the rule. Given: 
the strong evidence of the voting on Article 2(2)(c) of the Charter of Eco- 
_nomic Rights and Duties of States, the weight carried by a smaller number 
of agreements explicitly linking “full” (or similar) compensation and a ref- 
erence to a corresponding requirement under international law is too light 
to support the argument that treaty practice is clear enough to show that 
the Hull rule is still part of customary law. To return to Doehring’s for- 
a there is therefore not sufficient evidence at this point for the prop- 
osition that developing states will assume that delictual conduct has oc- 
curred when the treatment of alien property differs from, that typically 
guaranteed by, investment treaties. 
A final, much neglected aspect of the present state of the Hull rule must 
be mentioned from the perspective of sources of international law. Tra- 
ditionally, the norms contained in municipal legal orders have had a strong 
influence on the international law of expropriation.’ The concept of the 
minimum standard historically emerged as a result of the strong influence 
of these internal legal notions. It is not necessary to examine here whether 
the notion of the minimum standard actually developed outside the scope 
of and alien to the generally accepted doctrine of sources of international 
law and, if so, to what extent the rationale of this standard could be upheld 
today. The point here is rather that a survey of present domestic property _ 
‘legal systems has an immediate bearing upon the substance of the modern 
notion of a “minimum standard.” The legal requirement of “prompt, ad- 
equate and effective compensation” for expropriated property is clearly 
an exceptional requirement today from a comparative viewpoint. As Bas 
been shown elsewhere, this is even true for the Western industrial states.® 


. ‘5Doehring, supra note 49, at 92. 
56See the examples noted in P. Kahn, supra note 4, at 519 and 525. 
57A. ROTH, THE MINIMUM STANDARD OF INTERNATIONAL LAW APPLIED TO ALIENS 86 (1949). ‘ 
See R. Dolzer, Nationalization and Compensation in a Code of Conduct for Transnational 
‘Corporations (1980, on file with the United Nations Centre on Transnational Corporations). ` 
In a major group of liberal states, the constitutions indicate a broad principle that the 
-~ legislatures must observe when exercising their discretion in the determination of compen- 
- sation. In Belgium (Art. 11 of the Constitution), France (Preamble of the Constitution, re- 
ferring to Art. 17 of the Declaration of Human Rights of 1789), and the United States (Fifth 
Amendment), the Constitutions call for “just compensation.” In the Federal Republic of 


1 
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Jurisprudentially, the liberal concepts of the 19th century with their strong 
emphasis upon individual rights have not lost their dominance, but have 
-been modified by a utilitarian trend reflecting a strong consciousness of 
the relevance of societal relations to property law." The labeling of the 
Hull rule as a minimum standard may well have been correct in the past, 
but it would be a misnomer under present circumstances; at the domestic 
level, the Hull rule is today a “maximum standard” which is not fully 
observed in the major-capital-exporting countries. The, developments in 
liberal states and the fading away of a common perspective on the role of 
private property in the international community do not in themselves sig- 
nify the end of the maximum protection of private property on the level 
of international law; but the coexistence of liberal economic orders,® 
mixed economies, and Communist states requires a much more searching 
and detached analysis to define the present rules than was necessary in the ` 

days of homogeneous domestic systems. 

A few remarks will be added here about the relevance of such principles 
as “vested rights”! or “unjust enrichment” in this context. One might 
consider transferring these concepts to the level of international law in 
view of their widespread acceptance in domestic orders. However, it should | 
be recalled that there are “general principles of law” that do not simi- 
neously constitute a part of international law.® Before the binding inter- 
national effect of certain general principles can be established, it has to be 
seen whether there are congruent conditions for their operation in both 


Germany, the Parliament must find a “just balance of interests” of the owners and the public 
(Art. 14 of the Constitution). Within the liberal countries, a mandatory standard correspond- 
ing to the Hull rule was included in Art. 17 of the Greek Constitution. 

In a considerable number of liberal countries, the legislature is not specifically, bound by 
any constitutional or other document in the method and principles by which it determines 
the amount of compensation (cf. Art. 42 of the Italian Constitution; Art. 33 of the Spanish 
Constitution; ch. 2, §18 of the Swedish Constitution; the law applicable in the United Kingdom; 
and Art. 17 of the Swiss Draft Constitution presented in 1977 by the Commission of Experts). 

-For a thoughtful modern philosophical discussion of the relationship between utilitarian 
thought and concepts of individual rights, see Hart, Between Utility and Rights, 79 Coium. L. 
Rev. 828 (1979). 

Broadly speaking, property rules in the Western countries have not been entirely inflex- 
ible; see, e.g, M. Horwitz, THE TRANSFORMATION OF AMERICAN Law 1780-1860, at 31-34 
(1977); W. NELSON, AMERICANIZATION OF THE CoMMON Law 123 (1975); Philbrick, Changing 
Conceptions of Property in Law, 86 U. Pa. L. Rev. 691 (1937). For the recent transformation of 
German property law in response to environmental i issues, see-R. DOLZER, PROPERTY AND THE 
ENVIRONMENT (1976). 

Generally on the notion of vested rights in international law, see Kaeckenbeeck, La Pro- 
tection internationale des droits acquis, 59 Recuet. pes Cours 317 (1937 I); Lalive, The Doctrine 
of Acquired Rights, in PRIVATE Investors ABROAD: RIGHTS AND Duties 145 (Southwestern 
Legal Foundation, 1965); I. FOIGHEL, NATIONALIZATION AND COMPENSATION 124-28 (1964). 
For a recent critical evaluation of the notion of “acquired rights” in international law, see K. 
Sik, The Concept of Acquired Rights in International Law, 24 NETH. INT'L L. Rev. 120 (1977). 

© See the discussion at p. 580 ff. infra. 

© See on this point Bothe, Die Bedeutung der Rechtsvergleichung i in der Praxis der internationalen 

‘Gerichte, 36 ZAGRV 280 (1976); Hailbronner, Ziele und Methoden volkerrechtlich relevanter 
Rechtsvergleichung, id. at 190. 
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the domestic orders and the international legal order. With respect to the 
concepts of vested rights and unjust enrichment, a transfer from. domestic 
to international law is highly problematic indeed. Considerations regarding 
the sovereignty of the host state and problems of property valuation and 
procedural aspects, for instance, may call for different interpretations un- 
der a specific domestic order than under international law. Moreover, it 
is rather questionable in theory to draw inferences from a state’s domestic 
order about an aspect of law on which that state has directly pronounced 
another legal view for the purposes of international law. For these reasons, 
recourse to general principles offers no special insight today into the stand- 
ing of the Hull rule. 

In summary, it is plain that defending the Hull rule under present cir- 
cumstances must be seen as an element of the political struggle for and 
against the protection of alien property on the level of international law. 
As far as currently applicable law is concerned, close examination lends 
little support to the Hull rule: recent practice, prevailing legal opinion, 
and the development of national property orders all speak against it.“ 

The negative implications for the validity of the Hull rule might be taken 
as simultaneously indicating acceptance of the Calvo Doctrine;® from a 
pořtical viewpoint, such reasoning is suggested by the circumstance that 
the Hull rule and the Calvo Doctrine represent the major positions in the 
present political struggle.® Legally, however, determination of the current 
status of the Calvo Doctrine requires the same doctrinal examination as 
any other rule. Practice, opinio juris, and domestic legal orders are again 
the relevant areas of inquiry. The Calvo Doctrine’s standing in current 
international law may be seen by referring to the same considerations of 


4 


“See also Jiménez de Aréchaga, supra note 7, at 184. 

See, e.g., Akinsanya, Permanent Sovereignty over Natural Resources and the Future of Private 
Investment in the Third World, 18 Inptan J, INT'L L. 175, 184 (1978). The most comprehensive 
analysis of the clause, its background, and its legal implications is still to be found in D. SHEA, 
THE CALvo Cause (1955); see also Freeman, Recent Aspects of the Calvo Doctrine in International 
Law, 40 AJIL 121 (1946); Lipstein, The Place of the Calvo Clause in International Law, 22 Brir. 
Y.B. INT'L L. 130 (1945). The historical background prompting the appearance of the 
doctrine is described in Scott, Hague Convention Restricting the Use of Force to Recover on Contract 
Claims, 2 AJIL 78 (1908); see also the factual background of the Cerruti arbitrations, 6 AJIL 
965 (1912). 

Whereas the original intent of the Calvo Doctrine was to prevent the misuse of diplomatic 
protection, the modern attack upon the Hull rule receives its main impetus from economic 
and political considerations. It is of interest here, too, that the Group of 77 agreed in Sep- 
tember 1979 that developing countries should take measures ensuring the security of in- 
vestments coming from other developing countries; supra note 54. Considering the Calvo 
Doctrine in the context of the alien’s general status in the host country, it is odd that the 
alien should have the same obligations as nationals of the host state without acquiring the 
same rights (such as electoral or social benefit rights). The notion of “comunidad de fortunas” 
therefore has no proper place in this context; see on this point the award in the George W. 
Hopkins Claim (1926), 4 R. Int'l Arb. Awards 41, 47. In explaining the attempts of Latin 
American countries to promote the Calvo Doctrine, it must be remembered that it dates from 
an era in which European states claimed—and sometimes exercised—the right to secure the 
payment of compensation by means of force; today such a form of self-help would not 
conform to international law. - 
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practice and opinio juris that were applied above to the Hull rule,” but one 
important facet must be added. It concerns the process by which an exist- 
ing rule of customary law is altered. The consent of the major states af- 
fected is indispensable for such a change;** the principle of the “persistent 
objector” prevents a rule of customary law from being applied against an 
individual state if it has continuously opposed that rule.® This reveals no 
special conservative trait in international law; it is simply an illustration of 
the requirement that the process of change in customary international law 
is necessarily built upon the consensus of the major sectors of the inter- 
national community, and that international law has the dual function of 
preserving order and of facilitating changes in the interest of the world 
community.” 

If the Calvo Doctrine is considered against this background, it is hard 
to find any convincing argument that it exists on the level of universal . 
customary law.” International practice confirming the Calvo Doctrine is 
nowhere visible, and the legal opinions of the Western capital-exporting 
nations definitely refute the argument that all major groups affected have 
consented to a change in customary law over to the Calvo Doctrine, In 
addition, a comparative survey of domestic property laws provides.a pow- 
erful argument against the binding nature of the Calvo Doctrine; if Taher 
tends to indicate the presence of a general principle of law protecting alien 
property on the level of international law. The development of the rec- 
ognition in most national orders that human rights reflect fundamental 
rights of their citizens may also be seen as a clear rejection of the Calvo 
Doctrine.” These brief remarks may suffice here to refute the claim that 
the Calvo Doctrine has legally replaced the Hull rule. 


8? See p. 559 ff. supra. 
See also on this point H. Moser, supra note 15, at 28: 


Furthermore a majority vote is not convincing if the major pars is not at the same time 
the sanior pars, that is, if the vote is the. result of the common political interest of the 
concurring States without regard to an adequate solution of the problem in the general 
interest. 


The ICJ clearly pointed this out in the North Sea Continental Shelf case, [1969] ICJ Rer. 
at 42 and 43. 2: 

See Norwegian Fisheries case, [1951] ICJ Rer. 115, 181. 

"See on this point B. RÖLING, supra note 15. 

“Jiménez de Aréchaga, supra note 7, at 181. 

72 Art. 17 of the Declaration reads: “1. Everyone has the right to own property alone as well 
as in association with others. 2. No one shall be arbitrarily deprived of his property.” For the 
development of the discussions within the United Nations on this point from 1948 to 1955, 
see in particular the original proposal of Australia (UN Doc. E/CN.4/AC.1/21, at 1 (1948)), 
the initiative of the Philippines (UN Doc. E/CN.4/353/Add.3, at 10 (1950)), and the Belgian 
initiative (UN Doc. E/AC.7/SR.148, at 9 (1950)); the discussion in the 7th ‘session of the 


. Commission on Human Rights, May 7-8, 1951 (UN Docs. E/CN.4/SR.230-31), in its 8th 


session, May 20-21, 1952 (UN Docs. E/CN.4/SR.302-03), and in its 10th session, Feb. 
25~March 2, 1954 (UN Docs. E/CN.4/SR.413—18); and the discussion in the Third Committee 
of the General Assembly at its 9th session, 1954 (9 GAOR, C.3 (557—76th mtgs.), UN Docs. 


. A/C.3/SR.557-76, at 74-170); as well as the summarizing Memorandum of the Secretary- 


General of July 1, 1955 (10 GAOR, Annexes (Agenda Item 28, pt. II), UN Doc. A/2907 and 
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It is not necessary in this article to enter into a detailed discussion of the 
substantive meaning of Article 2(2)(c) of the Charter of Economic Rights and 
Duties of States.” Whereas the Calvo Doctrine may leave it entirely to the 
host state to decide the amount of compensation, a competent observer 
has commented that the Charter—as an international document express- 
ing principles of international law—requires compensation on the level of 
international law, but leaves it to the expropriating state to determine the ` 
amount.” Differing views on this point may entail a significant difference 
in practice when it comes to the exercise of diplomatic protection.” In 
other respects, however, the difference appears to be negligible. If no 
specific obligation exists on the international law level, the legal significance 
of a more abstract “obligation” is close to being negligible. One may well 
put such a view of the compensation issue in the same category as the 
Connally Reservation to a declaration under Article 36 of the ICJ Statute: 
both such obligations are illusory and have a political, but no specifically 
legal, character.’ 


III. DOCTRINAL AND SUBSTANTIVE ELEMENTS OF THE PRESENT LAW 


Neither the Calvo Doctrine nor the Hull rule represents existing cus- 
tomary law. Neither is tenable in principle, nor do they help to explain 





Adds.1 & 2, at 65-67). It may be argued that the judgment of the IC] in the Barcelona Traction 
case ({1970] ICJ Rer. 3, 32, para. 34), confirms that the right to hold property does not in’ 
every respect enjoy the-status of a human right; see also the dissent of Judge Gros, at 274, 
para. 12. See also on this point C. AMERASINGHE, STATE RESPONSIBILITY FOR INJURIES TO 
ALIENS 278-81 (1967); McDougal et al., supra note 16; but see Sornarajah, supra note 7, at 112. 

3 Generally on the Charter and Article 2(2)(c), see Brower & Tepe, The Charter of Economic 
Rights and Duties of States: A Reflection or Rejection of International Law?, 9 INTL Law. 295 (1975); 
Castaneda, supra note 9; Feuer, Réflexions sur la Charte des Droits et Devoirs économiques des Etats, 
79 Rev. Generate Droit INT'L Pusiic 273 (1975); Garcia-Amador, supra note 8; Haight, The 
New International Economic Order and the Charter of Economic Rights and Duties of States, 9 INT'L 
Law. 591 (1975); Kiser & Aldridge, The Charter of Economic Rights and Duties of States: A Solution 
to the Development Aid Problem?, 6 Ga. J. INT'L & Comp. L. 441 (1975); R. MEAGHER, AN 
INTERNATIONAL REDISTRIBUTION OF WEALTH AND Power (1979); Rozental, supra note 10; 
Seidl-Hohenveldern, Die “Charta” der wirtschaftlichen Rechte und Pflichten der Staaten, 21 Recur 
DER INTERNATIONALEN WIRTSCHAFT 236 (1975); Schachter, supra note 37; Tomuschat, supra 
note 44; Virally, supra note 9; R. White, A New International Economic Order, 24 INT'L & Comp. 
L.Q. 542 (1975). A thorough, if in part questionable, analysis is found in CENTRO DE EsTUDIOS 
Economicos Y SOCIALES DEL TERCER MUNDO, EXEGESIS DE LA CARTA DE DERECHOS Y DEBERES 
ECONÓMICOS DE Los Esrapos (Mexico, 1976). 

“See Castañeda, supra note 9, at 54. 

See on this point Lillich, The Diplomatic Protection of Nationals Abroad: An Elementary Principle 
of International Law Under Attack, 69 AJIL 359 (1975); Garcia-Amador, supra note 8, at 50. 

This view of the Connally Reservation has been most clearly stated by Judge Lauterpacht 
in his dissenting opinion in the Interhandel case ([1959] ICJ Rer. 6, 95). 

It is‘an ironic comment upon the present situation that some learned writers of the Third 
World have been at pains to construe Article 2(2)(c) as admitting the relevance of international 
law (see, e.g., Castaneda, supra note 9, Jiménez de Aréchaga, supra note 7), whereas some 
Western commentators have tended to view the Charter on this point as a blatant rejection of 
international law (see, e.g., Brower & Tepe, supra note 73; Haight, supra note 73). The latter 
interpretation would not seem to serve the apparent interest of the writers in the protection -` 
of foreign investment, though it probably meets a desire to discredit UN majority voting. 
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prevailing practice. The practice lies somewhere between these rules. The 
rigid insistence upon either of the two concepts at the cost of an alternative 
perspective has tended to frustrate legal analysis. What is urgently needed 
from a conceptual viewpoint is the “missing link”: a set of standards de- 
rived from the criteria that directly or indirectly guide present practice 
and legal opinions, and that therefore simultaneously help to indicate the 
present status of the law. 


The Koltinat F ramework in Perspective 


Before an attempt is made to grapple with this subject, certain obser- 
vations on the complexities, anomalies, and contradictions of the present 
lines of political debate need to be made. One must appreciate the nature 
of the verbal conflict to penetrate to the core of the differences and com- 
mon ground, which tend to be overshadowed by rhetoric. Moreover, since 
international law necessarily develops within the larger framework of in- 
ternational political alliances and factions, when political situations involve 
various conflicting interests, legal solutions tend to consist of compromises 
that harmonize these interests to the best extent possible i in the giver set 
of political circumstances. pee 

The modern postwar challenge to traditional rules of property protec- 
tion is clearly rooted in the economic aspirations of developing states, 
which are expressed in political terms such as “self-determination.””” The 
conceptual framework of the resolutions on permanent sovereignty over 
natural resources demonstrates this relationship. The major thrust of the 
modern attack on the Hull rule stems from the fear. that this rule might 
actually prevent independent national regulation of the domestic econ- 
omy; this fear has been well-founded in particular situations, such as in 
monocultural economies largely dominated by foreign owners. More ex- 
treme objections against the Hull rule, e.g., that compensation for colonial 
economic injustice is owed under the rules of state responsibility, have 
been made and are indeed often cited in the literature, but have carried 
little weight i in serious s discussions and arguments about present and future 
practice.” : 

In economic terms, the real concern engendered in developing states by 
the Hull rule is its effect on the balance of payments. Whereas this concern 
was (and is) real in the short term, its overall economic value under modern 
circumstances is best described as negligible. The lack of capital in devel- 
oping states is notorious and needs no further description here. It is also 
clear that monetary assistance from international or national public insti- 
tutions is not (and will not be on a midterm basis) strong enough to obviate 


7Brownlie, supra note 1, at 255. 

See, e. 8» Girvan, Expropriating the Expropriators: Compensation Criteria from a Third World 
Viewpoint, in 3 THE VALUATION OF NATIONALIZED PROPERTY, supra note 3, at 149 (1975). OF 
course, some argue that present international economic relations are nothing but a contem- 
porary reflection of the former political colonization; see, e.g., G. FRANK, LATIN AMERICA: 
UNDERDEVELOPMENT OR REVOLUTION (1969); KARL Marx ON COLONIALISM AND MODERNIZA- 
TION (S. Avineri ed. 1969). A survey of the older wide literature on this point is found in A. 
Hirscuman, A Bias ror Hope (1971); D. APTER, Tue Poritics oF MoDERNIZzATION (1965). 


`~ 


574 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


the necessity for increased private foreign capital.” The real question to- 
day concerns the appropriate channeling of this private capital to devel- 
oping countries, not its general necessity. Of course, theories of economic 
“dissociation” and other similar extravagant concepts have been developed, 
but the actual continuous demand for foreign capital, as expressed in nu- 
‘merous resolutions, clearly speaks against such views. 

The practical relationship between the need for more private capital and 
the international regulation of expropriation is obvious. Private capital is 
attracted only where profits can be expected. Evidence exists for the thesis 
that, in practice, the foreign businessman’s concern about rules relating to 
alien property is not outweighed by tax incentives, subvention schemes, 
or political risk insurance schemes of his home state.®° Thus, whereas the 
objections to the Hull rule were intended to serve the economic aims of 
host states, the Calvo Doctrine would in fact operate, to a large extent, as 
an economic obstacle to supplying the needs of developing states. One 
‘might speculate whether this is the real reason for some painful attempts 
by writers from the Third World to construe Article 2(2)(c) of the Charter 
of Economic Rights and Duties of States as admitting the relevance of 
international law. 

ai 


h 


Transnational corporations, with their capacity to mobilize financial resources and deploy 
specialized technological and managerial know-how, occupy an important place in the 
economic interactions between developed and developing countries, especially in the 
industrialization process of the latter. Their activities have a significant influence on the 
pace and pattern of the changes that are being sought. Part of the challenge of advancing 
the establishment of the new international economic order consists of devising ways and 
means through which the resources of transnational corperations can be harnessed to 
contribute to the development goals of the developing countries, consistent with the — 
strengthening of their self-reliant capabilities. The over-all analysis of the progress, prob- 
lems and prospects in this respect constitutes the subject matter of this document. 


UN Doc. E/C.10/74, at 4 (May 16, 1980) (footnote omitted). See also sections 2 and 3 of the 
Programme of Action adopted by the General Assembly at its 6th Special Session (UNGA 
Res. 3202 (S-VI)(1974)) and the Annual Reports of the International Finance Corporation 


of recent years. 
80 


It appears that changes in the pattern of ownership and the reactions of transnational 
corporations to their perception of unstable investment conditions (particularly in the 

„mineral sector), as well as cyclical factors, have led to a considerable decline in transna- 
tional corporation investments in certain minerals. This decline has continued despite 
considerable new investments in the petroleum sector in some developing countries. New 
transnational corporation investments in other primary commodities and plantation in- 
dustries have also shown a declining trend, although former investments continue to 
afford a major role to transnational corporations in countries where government policies 
have not significantly affected the structure of foreign ownership and control. 


UN Doc. E/C.10/74, at 18, para. 38 (1980); see also p. 29, para. 76: 


Regardless of whether the purpose of a given instrument is primarily to prevent negative 
effects or to channel foreign direct investment into desired directions, and regardless of 
whether the level of control and encouragement is national or international, it has been 
found important that the legal and regulatory frameworks are kept reasonably clear and 
stable. 


*'See, e.g., Jiménez de Aréchaga, supra note 7, at 184; Castañeda, supra note 9, at 12. 
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On the political level, the arguments of the developing states are also 
- flawed by a contradiction stemming from the general relationship between 
industrial and developing states. In spite of increased efforts towards self- 
reliance by developing countries on the national and the collective level, 
the major thrust of the demands for a new international economic order 
clearly derives from the call for increased assistance from the industrial 
states. On the levels of monetary policy, trade, and technology, and in 
other areas, more intensive forms of interaction between developing and 
industrial states are indeed needed. In recognition of existing bonds of 
interdependence, the “New International Economic Order” is (or at least 
should be) intended to reduce confrontation in international economic 
relations. From the standpoint of international law, this entails increased 
bilateral and multilateral institutional arrangements for cooperation. In- 
sistence upon the applicability of the Calvo Doctrine represents an anach- 
ronism in this global context inasmuch as it increases emphasis on state 
sovereignty at a time when basic needs are increasing interdependence.” 
Tempting as the concept may be from the viewpoint of the Third World, 
a profound change in the international economic order will not come about 
through the rearrangement of all economic relationships exclusively in 
favor of the developing states; the sensitivity of the economies of the in- 
dustrial states in times of sudden disruption of international economic 
relations has been revealed in recent years more clearly than ever before. 
The much discussed transfer of the notion of the welfare state from the 
national to the global level requires a balanced scheme of new rights and 
obligations. 

A last grave domly of the present debate must be pointed out: it 
concerns the insistence of industrial states upon the continued validity of 
the Hull rule. As mentioned above, practically all of these states have ac- 
knowledged to themselves, on the municipal legal level, that the payment ` 
of prompt, adequate, and effective compensation may not be feasible un- 


®See Virally, supra note 9, at 69. Commenting on this situation, Schachter writes: “This 
apparent contradiction cannot be dismissed as irrational; it should be understood as reflecting 
a polarity inherent in the objective circumstances and, in that sense, as a challenge to seek a. 
reconciliation that would, to the extent possible, maximize the competing values.” O. ScHACH- 
TER, supra note l, at 126. In the limited context described here, it would not necessarily 
appear to be a paradox, as Brownlie, supra note 1, at 308 ff., seems to suggest, if foreign 
investment received more protection today than previously. Specifically with respect to the 
“international” or “national” status of concessions, general principles have less importance 
than the autonomous will of the parties concerned. A presumption in favor of the interna-- 
tional status of such contracts has correctly been denied by most commentators and courts; in 
this | Tespect, the reasoning of the arbitrator in the TOPCO/Calasiatic case is not entirely con- 
vincing. 

It has been correctly pointed out that the use of the concept of permanent sovereignty over 
natural resources for the purpose of denying the binding effect of international treaties may 
not be helpful for the developing countries; see Brownlie, supra note 1, at,310; Garcia-Ama- 
dor, supra note 8, at 56. 

83 For a recent version of this approach, see the “Brandt Report”: INDEPENDENT COMMISSION 
ON INTERNATIONAL DEVELOPMENTAL ISSUES, NORTH-SOUTH: A PROGRAMME FOR SURVIVAL 
(1980)> 
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der all circumstances. Depending upon the magnitude of the measures, 
the fiscal power of the country concerned, and the general state of its 
economy, iron application of the Hull rule would result at times in disas- 
trous consequences to the common good. The conclusion that industrial 
states have drawn from this simple fact is not that a state must necessarily 
. refrain from expropriatory measures under such circumstances, but that 
the compensation schemé must then be adapted to the fiscal and economic 
facts.4 At the same time, the current arguments of the industrial states 
imply that developing countries with weaker economies should observe the 
Hull rule under all possible circumstances. 

One may question the relevance of these considerations in view a the 
‘fact that the expropriation of alien property affects the investor’s home 
economy in a manner over which the expropriating state has no control 
and for which it bears no political responsibility. However, the territorial 
sovereignty of the host state and the jurisdiction of the home state over 
the exported capital intersect at this point.” The home state’s (implicit or 
explicit) permission to export the investor’s capital may be taken as general 
recognition that this capital is no longer fully under that state’s control;®* 
should a state under exceptional circumstances attempt to. prevent reper- 
cussions, from such investment, under international law it would’ not be 
prohibited from enacting domestic legislation to restrict capital exports.®” 
An argument for the Hull rule can therefore hardly be derived from the 
potential impact of the compensation scheme upon the home country’s 
economy. 

The notion of a “solidarity community” has in the past been used to 
support both the Hull rule and the Calvo Doctrine. With respect to the 


' Dolzer, supra note 58. 
The following observations of the. ICJ in the Barcelona Traction case ({1970] IC] Rep. at 
33 f.) are addressed to a different issue, but indirectly apply in this context as well: 


Diplomatic protection deals with a very sensitive area of international relations, since the 
interest of a foreign State in the protection of its nationals confronts the rights of the 
territorial sovereign, a fact of which the general law on the subject has. had to take 
cognizance in order to prevent abuses and friction. ` 


*8In his separate opinion in the Barcelona Traction case, id. at 268, Judge Gros appears to 
advance the proposition that the increasing involvement of home states, for instance, via risk 
guarantees or subventions, no longer permits alien investment to be treated as a relationship — 
between the alien and the host state only. Jiménez de Aréchaga, sufra note 7, at 182, similarly 
assumes that the community of the home state is directly affected by an expropriation of an 
alien. Such arguments are’ obviously not entirely misguided from an economic viewpoint. 
Their legal relevance, however, must be assessed in light of the territorial jurisdiction of the 


host state. 
87 


So fàr as general international law is concerned, it is still hardly possible to say that there 

. iş a ius communicationis in the form of a right to communicate and-a corresponding 
duty to open the frontiers for communication. It is arguable that the concept of an 
international legal community necessarily means that there must be some communication 
between its members but so long as recognitidn may be withheld with the result that no 
relations whatsoever are established, it is difficult to say that such a binding principle 
exists. 


H. Moster, supra note 15, at 251. 
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Hull rule, it refers, iń the context of foreign investments, to an exclusive 
solidarity between the alien and his home state; with respect to the Calvo 
Doctrine, it points to an exclusive solidarity between the host state and the 
alien investor. On the political as well as on the legal level, neither one of - 
these views can be. upheld in an unqualified manner under modern stan- 
dards. 


Doctrinal Elements of the Present Law 


The facts and viewpoints just discussed are not without relevance from 
a legal standpoint. An interpretation of the elements making up the pres- 
ent law, however, must also address the wider conceptual framework be- 
fore turning to substantive standards. An analysis of recent arbitrations 
dealing with expropriations involving international contracts (no others 
have been published lately) and of the conclusions of writers clearly illus- 
trates that the doctrinal premises have a strong-bearing on the substantive 
result.’ 
__ As was mentioned earlier, a large part of the difficulty with the presen 
law on expropriation derives from the fact that the doctrine on sources òf 
customary law is unclear in this area;® in this sense, determination of the 
` applicable law may well be called “a source problem.” Much has been 
written about the conditions under which customary law comes into exis- 
-tence; much less has been said about the circumstances under which cus- 
tomary law disappears or takes on new substance. Certainly, some general 
principles are common to all processes of change in customary law,” but 
certain aspects require particular attention when considering the change 
of law, as opposed to its creation. The difficulties in this respect are com- 
pounded for expropriation law by the lack of consensus on the tradition- 
ally recognized rules and on a new rule as well. Under such circumstances, 
the doctrine of sources prohibits, as shown above, the fictive upholding of 
the traditional rule as still existing. At the same time, the doctrine. requires 
the consensus of the major affected groups for change to occur, which 
negates the assumption that international law simply disappears if there 
is no common opinion on new law under such circumstances; with respect 
to expropriation law, this aspect excludes the Calvo Doctrine from Heng 
accepted as now forming part of international law. 
Given this framework, an important element immediately and necessar- 
ily emerges. The law applicable under such circumstances cannot coincide 


See, e.g., the Aramco arbitration, 27 ILR 117 (1963); the British Petroleum Exploration 
Co. arbitration, partially reported in 1 G. WETTER, THE INTERNATIONAL ARBITRAL PROCESS 
432-40, 2 id. at 559-622, and 5 id. at 489-91; reprinted in full in 53 JLR 297 (1979); the Sap- 
phire arbitration, 35 ILR 136 (1967); and the TOPCO/Calasiatic arbitration, 17 ILM 3 (1978). 

89 See p. 556 f. supra. 

3 Bleckmann, Vélkergewohnheitsrecht trotz underspriichlicher Praxis? , 36 ZAORV 374, 378 (1976), 
seems to argue that once a specific rule of customary law has developed, this rule disappears 

. only when new practice can be shown that is generally accepted. It is doubtful whether such 
a strong emphasis on the stability of international Jaw adequately reflects the consensual 
foundation of customary law. See also on this point Bernhardt, supra note 46, at 68. 
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with the “legal opinion” held by one of the contesting groups; .a strictly 
consensual view of international law is thus excluded.™ As a result, the law 
will have to be found by searching for common elements and by deter- 
mining what will satisfy the broader interests of the international legal 
community. International courts have not used these same terms, but in- 
stead have chosen such concepts as “equitable principles” and similar legal 
constructs.” 
It is clear that this perspective will entail a certain creative function for 
' the decision-making body involved. Nevertheless, though international law 
is built strongly upon the will of states, such an approach is appropriate. 
within this structure; the alternative under current circumstances would 
` be an abdication of the role of law in all areas where no precise, overreach- . 
ing common opinion still exists in the international community.” An-es- ` 
sential consequence of this approach for the decision-making body will be, 
of course, that the subjective views of arbitrators or judges involved will 
be ignored as much as possible; elements implicit in the viewpoints of the 
states concerned, general principles of law, the needs of the international 
cammunity, and other teleological components of legal reasoning will be 
introduced in dealing with the issue.” A rule may thus be gradually de- 
veloped i in an evolutionary manner, in a process that may not be identified 
with subjective judicial rule making. The policy-making element obviously 
cannot be entirely eliminated; in this specific context, general consider- 
ations of policy may indeed gain more practical importance in the for- 
mulation of customary law in the future.%* 


Substantive Elements of the Present Law 


Factors entering into an “appropriate” or “equitable” solution have been 
mentioned incidentally above in the discussion of the Hull rule and the 
Calvo Doctrine, and especially in the general analysis of the arguments 
dominating the present confrontation. In tying them together, contours 
- of the present law as a court might view it appear in several of its parts; 


"For the Soviet view, see, e.g, Tunkin, Remarks on the Juridical Nature of Customary Norms 
of International Law, 49 Ca. L. Rev. 419 (1961); Tunkin, “General Principles of Law” in Inter- 
national Law, in INTERNATIONALE FESTSCHRIFT FÜR ALFRED VERDROSS ZUM 80. GEBURTSTAG 
523 (1971). 

See, e.g., the termiriology used by the IC] in the North Sea Continental Shelf case, [1969] 
ICJ Rer. at 46 ff; and in the Fisheries Jurisdiction case, [1974] id. at 3, 30. 

See Brownlie, supra note 1, at 287. 

*“Mosler’s general remarks, written in the introduction to his work, The International Society 
as a Legal Community, supra note 15, at xviii, apply here as well: “We have to approach the 
problem from both sides—from a realisation of the need for international life to be governed 
by rules binding all participants, on the one hand, and from the investigation of realities of 
present international life on the other” (footnote omitted). 

For the limitations of this approach, see Wood, Public Order and Political Integration in 
Coniemporary International Theory, 14 Va. J. INTL L. 423, 438 (1976); Higgins, Policy and 
Impartiality: The Uneasy Relationship in International Law, 23 INT'L ORGANIZATION 914 (1969). 

Sornarajah, supra note 7, at 110, points out certain policy considerations that work in the 
same direction. 
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however, a comprehensive formulation of the rule requires that additional 
elements be deduced from more general methods of legal reasoning. . 
Among these methods, fundamental legal principles and general princi- 
ples of law will necessarily assume major importance in the present and | 
future construction of the law.” 

To begin with, it is useful here to recognize the importance of the basic 
international legal principle of good faith. Because of its fundamental sta- 
tus in international relations, it operates not only among states, but also 
between states and aliens.” The chief architect of the Charter of Economic 
_ Rights and Duties of States, Ambassador Jorge Castañeda, confirmed the ` 
applicability of this principle to expropriation problems in a comment on 
the Charter.® Put briefly, such application entails treatment of the for- 
eigner bringing his property into the host country that will not unduly 
frustrate the “legitimate reliance” he placed upon the host state’s decision 
to allow the import of foreign property into its territory. For reasons of 
economic or political expediency, states have frequently enacted legislation 
prohibiting the import of foreign-owned capital into certain sectors of their 
economy; international law does not prohibit the exercise of this sovereign 
right.’ If, on the other hand, a state decides, in any form whatsoever, to 
open its borders to alien property, it correspondingly assumes obligations 
flowing from the reliance on it that it has thus induced in the alien. 

The term “legitimate reliance,” of course, is a circular one, to a certain 
. extent, because it is a matter of law and not of fact upon which forms of 
conduct reliance may be placed. But it cannot be doubted that a certain 
core of substance is implied in the concept itself.” An extreme example 


"See generally Verdross, Les Principes généraux de droit dans le système des sources du droit 
international public, in RECUEIL D'ÉTUDES DE DROIT INTERNATIONAL: EN HOMMAGE À PAUL GUG- 
GENHEIM 521 (1968); H. MOSLER, supra note 15, at 122-43. With a strong positivist inclination, 
Brownlie, supra note 1, at 288, suggests that equity “offers little but disappointment” for the 
solution of sophisticated problems, but admits a “particular and interstitial significance.” 
Brownlie’s view is certainly well-founded when a judgment is reached directly ọn the basis 

. of “equity” without an explanation of the factors and principles that inform the concept of 
equity with regard to the issue at hand. My own general view is nonetheless less reserved on 
this pòint, the main reason being that the composition of an international court will in general 
lead to solutions in which the interests involved will tend to be well presented, considered, 
and ultimately balanced. Today, the role of international courts in the development of in- 
ternational law appears to be unduly hampered by a rigorous insistence upon the will of the 
states involved; obviously, the confidence of commentators in a court’s skill and power to 
-balance diverging political interests varies in different legal systems. 

Jiménez de Aréchaga, supra note 7, at 194. 

Castañeda, supra note 9, at 54; see also Garcia-Robles, 69 ASIL, Proc. 231 (1975). 

1S ee supra note 87. 

1'The general relevance of the idea of legitimate reliance becomes obvious in such prin- 

` ciples as “estoppel,” “acquiescence,” and “prescription.” Much broader, the protection of 
induced reliance is one of the central elements around which the process of the growth of 
customary law is centered; see J. P. MÜLLER, VERTRAUENSSCHUTZ IM VOLKERRECHT (1971). 

' Although these applications of the concept of legitimate reliance apply to relationships be- 

` tween states, the importance of the concept suggests its application to aliens as well. It must 
be recognized here that “legitimate reliance” as such is not a general principle of law in the 
sense of Article 38 of the ICJ Statute: it is too vague, unsophisticated, and begs the question 
to a considerable extent. Nonetheless, the various applications of legitimate reliance in inter- 
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will illustrate this. If an alien investor imports his property lawfully one 
day and is expropriated the next day without compensation, it would 
hardly be proper to deny that the principle of good faith has been violated 
and that the investor’s “legitimate reliance”. on the host state has been 
unfairly frustrated. The result of such an operation of the concepts of 

“good faith” and “legitimate reliance” is the meeting, in principle, of the 
requirements of a continuous and increased international] flow of capital,- 
which, as was seen above, is crucial for the development and stabilization 
of the international economy in general, and the economy of developing 
countries in particular.’” 

Before more specific corollaries of this principle are addressed, a brief 
analysis i is called for of whether resort to the principle of “unjust enrich- 
ment” would be preferable. Jiménez de Aréchaga has recently argued that 
this principle constitutes the legal foundation of current state practice.’ 
In the opinion of the present writer, various difficult questions are raised 
by recourse to the principle of unjust enrichment. As indicated above, the 
relevance of general principles to customary law must be carefully analyzed 
before their application on the international law level is considered. A 
survey. of national legal orders indicates that the concept of unjust enrich- 
ment operates in a manner that nullifies certain transactions without 
proper legal grounds. In civil law, the central element upon’ which the _ 
principle rests is that of a “causa.” But determination of such a causa re- 
quires reference to parts of the legal order other than the principle of 
unjust enrichment itself. . 

The difficulties of transplanting the isolated concept of unjust enrich- 
ment become apparent in this perspective: this concept constitutes a mech- 
_ anism that corrects transactions, but provides for no independent legal 
perspective on-any situation, and is therefore fundamentally ambivalent 





national law must be recognized, and it does not appear methodologically improper to use 
the concept in a new sense in an area where international law is in the process of change. It 
may be added here that the concept of legitimate reliance is basic to any notion of property ` 
and property protection. 

%2The political stability as such of the host country and the general political process are 
not open to the alien to influence. Of course, foreign investment may under certain circum- 
stances bear on political stability. Nonetheless, the political and legal decisions concerning the 
admission of foreign investment, the legal conditions to be observed by the alien in case of 
admission, and the decision whether to terminate foreign investment are exclusively within 
the competence of the host country. Therefore, factors relating to the political stability of 
the host country should not enter into a scheme of “legitimate reliance.” In this context, it 
is also worth noting that international law is indifferent with respect to the form of govern- 
ment established within a state. ” 

13Jiménez de Aréchaga,.supra note 7. For previous discussions of the principle in this 
context, see, e.g., Bin Cheng, The Rationale for Compensation for Expropriation, 44 Grotius 
Society, Transactions 267 (1959); McNair, Opinion on the Seizure of Property and Enterprises 
in Indonesia, 6 Nevu. INT't L. Rev. 218 (1959); W. FRIEDMANN, THE CHANGING STRUCTURE 
OF INTERNATIONAL Law 207 (1964); Schreuer, Unjustified Enrichment in International Law, 22 
Am. J. Comp. L. 281 (1974); B. WorTLEY, EXPROPRIATION IN PUBLIC INTERNATIONAL Law 149 
(1959); all with further references. 
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at the international law level. One example shows this ambiguity. Unjust 
enrichment could in principle operate in favor of both the foreign inyestor - 
and the host country. It would appear to be at least arguable that any 
expropriation transaction without full compensation could be viewed as an 
unjust enrichment of the host country.’ If the principle is to be used in 
favor of the host country as a corrective mechanism (as Jiménez de Aré- 
chaga implies), a principle justifying the duty to compensate is logically 
required as an earlier step. 

Aside from the level of principle, the concept of unjust enrichment, as 
understood by Jiménez de Aréchaga, is not in all respects helpful in pro- 
viding a satisfactory perspective on previous practice. First, it is question- 
able under international law whether no compensation is due in all cases 
in which the host country receives no material gain from the expropriatory 
action. If a’country orders the destruction of all pharmaceutical factories, 
compensation might well be required in the light of previous practice. 
Broadly speaking, the adoption of the principle of unjust enrichment 
could in effect mean that indirect expropriations, consisting of such mea- 
sures as deprivation of control of ownership or similar acts, would never | 
require compensation. 108 Such a position, however, would need to be sup- 
ported by further arguments before it could be acceptable. Moreover, in 
the past, the general measure of compensation has not been determined 
by the host country’s assessment of the value of the property, but by factors 
based on more objective factors such as market value and other elements 
to be discussed below. In particular, the concept of unjust enrichment does 
not begin to explain why compensation has in practice been lower in cases 

, of large-scale expropriations reflecting a broader social program than in 
seizures of a more isolated nature. In sum, for these reasons this principle 
will not be relied on here, although it admittedly allows valuable insights 
into state practice in some respects.’ 

The above-observations on modern developments in domestic industrial 
property orders will necessarily have an important effect on the discussion 
here of legitimate reliance and its legal origins. Put in plain terms: from 
the viewpoint of international law, no reasonable ground exists for an . 


‘This is illustrated by the fruitless discussions of the substance of this principle in rules 
of state succession; see [1969] 1 Y.B. INT'L L. COMM’N 69 ff. See also on this point, O’Connell, 
Recent Problems of State Succession in Relation to nee States, 95 Recuen pes Cours 130, 140 
(1970 II). 

"Whereas Francioni, supra note 3, argues that the concept should limit the compensation 
claim of the owner, Bergin, The Compensation Rule: An Imaginary Debate, in 2 THE VALUATION 
OF NATIONALIZED PROPERTY, supra note 3, at 3, 15, seems to suggest that, in -principle, it 
should operate against the expropriating state. 

See, e.g, Albrecht, Taxation of Aliens in International Law, 29 Brit. Y.B. INT'L. L. 145 
(1952); Christie, What Constitutes a Taking under International Law?, 38 id. at 307 (1962); Vagts, 
Coercion and Foreign Investment Rearrangements, 72 AJIL 35 (1978). 

107 Turning to another detail, Judge Jiménez de Aréchaga assumes that compensation will 
be “much higher” (supra note 7, at 192) if a contract is annulled by the expropriatory action; 
the concept of legitimate reliance explains such reasoning more easily than the notion of 
unjust enrichment. ; 3 1 

t 
l 
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investor to expect a more favorable scheme of compensation from-a host 
country than is indicated by representative standards accepted by those 
countries with both the highest standards of property protection and the 
highest level of capital exports. Both dogmatic and substantive consider- 
ations support reliance upon a comparative standard based on a survey of 
those national standards.’ 

Of course, it is not easy to arrive at a specific definition of a comparative 
standard because no mathematically uniform development of national or- 
ders can be discerned.’ Nevertheless, several deductions of major import 
have emerged from the comparative survey. The most important is that 
` the principle underlying the expropriation schemes generally envisages a 

balance of interests between the affected owner on the one hand and the 
interests of the expropriating state on the other hand.1"° Again, the specific 
„contours of this widely accepted principle vary among national orders, but 
its general applicability has to be admitted. On the international plane, this 
principle operates in at least three important ways. 

First, the impact of the compensatory obligations on the economy of the 
expropriating state does have a bearing upon the amount of compensation. 
This also holds true for the timing of compensation, as is illustrated by 
domestic French and British postwar compensation practice; “prompt 
payment” is thus not required by national law under all circumstances.” 
That the amount of compensation to be paid will be influenced by the 
fiscal situation in the host state’ is shown by the Marcona negotiations, 
where the U.S. negotiators “came prepared to seek a package consistent 


Recourse to domestic orders within this specific doctrinal framework is not precluded by 
the’ foregoing remarks (p. 569 f.) concerning general principles and international law in this 
field. 

*°°Dolzer, supra note 58. 

uo Meessen, supra note 7, at 28, has correctly pointed out that a balancing of interests is 
required even under the standards of Article 24 of the Charter of Economic Rights and 
Duties of States. The present author does not fully accept Meessen’s view, however, inasmuch 
as he suggests, on p. 28, that the international law on compensation serves the function of 
equalizing economic conditions between states with different economic strength; interstate 
debt regulation, for instance, is a much more appropriate instrument for contributing to this 
aim than the measure of compensation to be granted to individual owners. Meessen’s starting 
point that the damages owed the home state due to an expropriation measure form the basis 
of the compensation is in line with the traditional view that, in case of diplomatic protection, 

' the protecting state itself is the creditor and not the expropriated individual. It appears 
questionable, however, whether this view (see, e.g, Mavrommatis Jerusalem Concessions, 
[1927] PCIJ, ser. A, No. 11) can be upheld on the basis of a modern concept of the position 
of the individual in international law. : 

u1 See Dolzer, supra note 58. 

Considering present treaty practice, it is worth mentioning here, for instance, that stan- 
dard Swiss investment treaties do not require prompt compensation, but compensation 
“without undue delay.” See Levy & Gattiker, Behandlung und Schutz der Auslandsinvestitionen, 
Institutionen im Wandel, 35 AuBenwirtscuart 53, 61 (1980). 

U3Of course, this view is far from novel. Romania relied on it in the 1920's, and so did 
Mexic after expropriations in the late 1930's. See also on this point Judge H. Lauterpacht, 
Règles générales du cours de la paix; 62 RecuxiL pes Cours 346 (1937 IV); Garcia-Amador, 
supra note 7, at 48, with extensive further references; Meessen, Supra note 7, at 28. 
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with the requirements of the economy of the host country as well as those 
of the company.”* This position implies'that the amount of compensation 
may vary according to the magnitude of the expropriatory measures and 
the net amount of obligations owed by the host state. In addition to the 
lump sum agreements with East European states, this view explains the 
compensation paid by France to Great Britain for expropriated British 
Tights in the French gas and electric industry."* Considering the general 
state of the economies of most developing countries, full payment is un- 
likely to be the rule in their compensation practice. Recent practice, with 
its emphasis on “package compensation” involving cash and other arrange- 
ments, appears to conform to this lower standard to a large extent.” The 
scheme outlined here ensures that states with weak economies will not be 
tempted under this standard to “make cheap buys” at the expense of for- 
eign owners. The economic impact of the Compensation is only one among 
several factors that contribute to determining its amount; the very concept 
of a balance of interests implies that the owner’s interest cannot be ignored 
in the compensation arrangements. __ 

A second element that may influence such a balance-of-interests scheme 
relates to the original expectations of the investor when he decided to place 
his property in the host country."” In a certain respect, this element re- 
sembles Sohn and Baxter’s apt, reliance-oriented observation that an alien 
who has engaged in business in a host country for a long period should 
not expect the same privileged treatment (compared to that of the national 
of the host state) as somebody who has just entered the country."’® Of 


Gantz, supra note 14, at 490. 
"5 According to Schwarzenberger, The Protection of British Property Abroad, 5 CURRENT LEGAL 
. Pros. 307 (1952), the compensation amounted to 70% of the value of the rights expropriated; 
the credit vouchers issued by France were payable in seven annual installments. . 

6S¢e the compensation scheme in the Marcona case; Gantz, supra note 14. In this settlement, 
the computation of compensation included to a large extent the profits that Marcona hoped 
to make under the terms of the ore sales contract reached as part of the agreement. Marcona 
paid roughly the same price as other trading partners of Peru. One wonders whether such 
an arrangement is really compatible with the old Hull rule. Arrangements of a similar type 
had been made in 1975 in the compensation schemes for various U.S. companies expropri- 
ated hy Venezuela; see N.Y. Times, Aug. 30, 1975, at 27; Dec. 8, 1974, at 17; and Dec. 9, 
1975, at 66. 

"Bergin, supra note 105, at 16, seems to voice a similar argument: 


[T]he adjudicators would, in a sense, put the parties to the bargain back in the bargaining 
phase. The question to be answered would be this: What would a fair and reasonable 
investor have asked to be paid for the benefits that this investor has actually bestowed 
upon this nation, and what would a fair and reasonable nation have reasonably been willing 
to pay for the benefits that this nation has actually received? As you can see, it is entirely 
possible that an investor would be made whole as a result of the adjudication. 


118S¢e Sohn & Baxter, commenting on Article 2 of their Draft Convention, in F. V. Garcia- 
AMADOR, L. B. Sorin & R. R. BAXTER, RECENT CODIFICATION OF THE LAW OF STATE RESPON- 
SIBILITY FOR INJURIES TO ALIENS (1974), at p. 157: 


The “national treatment” theory admittedly has a certain plausibility. Especially if an 
alien has been long resident on the soil of a foreign State, enjoying the advantages of 
life in that State and the protection of its government, there is some basis for maintaining 
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course, it is not easy to determine which expectations are in fact reasonable. 
But it should be recalled in this context, for instance, that domestic tax 
schemes have sometimes been based on “average profits”™? and that the 
regulations on dumping in various countries are based on a concept of 
“fair value.”’”° It is true that both excess profits taxes and fair value dump- 
ing rules are based on standards with a relatively objective basis; the latter 
attempt to construe the local price in the exporting state, and the former ` 
typically apply to profits made above those of a prewar or pre-emergency 
period. The notion of “reasonable profits” in a balance-of-interests scheme 
may lack such a degree of objectivity. Nevertheless, conceptually, the ex- 
istence of excess profits taxes and fair value dumping rules indicates that, 
on the national and the international level, attempts to construe certain 
economic factors related to profits by reference to “average figures” have 
not been deemed absurd or useless under all circumstances.** 

A third element that may be drawn from domestic practice is that the 
“reliance” factor may lead to varying results, according to the scope of the 
expropriatory actions. General statutory orders of expropriation applica- 
ble to a broad category of owners will hardly be “reasonably expected” per 
se, but measures affecting the economy as a whole will tend to affect ex- 
pectations less specifically than those directed at a single owner or a small 
group. This aspect of the “reliance” factor overlaps, of course, with the 
rules on discrimination’ and with the notion that compensation for large- 
scale expropriation will place a particularly strong burden on the economy 
of the expropriating state. In practice, it may well be assumed that a large 
number of lump sum agreements concluded after World War II with Com- 
munist states were arranged with this consideration in mind. 

A second class of elements having a bearing on compensation schemes 
relates directly to the needs of developing countries, as recognized by to- 
day’s international economic community. However, one may also view all 





that he should in corresponding degree become assimilated to a national of that State. 
To the extent his circumstances resemble those of a nationai of the State, to that degree 
he should lose any special protection he might otherwise enjoy under international law 
and become, like the other inhabitants of that State, subject only to its law. There is a 
certain voluntary submission to the legal and social system of the State in long residence 
in its territory. 


n3 Wesley, supra note 31, at 33—40, describes the excess profits systems in the domestic orders 
of the United States, the United Kingdom, and the Federal Republic of Germany. See also on 
this point, O. SCHACHTER, supra note 7, at 128. 

2°Clearly, a cautious approach is indicated to the comparison of dumping and expropri- 
ation procedures. The point here is restricted solely to the fact that the notion of “fair value” 
as used in dumping procedures indicates that an attempt at establishing “fair profits” in the 
expropriation area may not be totally out of line with current international business regu- 
lations. See, on dumping in general, J. JACKSON, INTERNATIONAL ECONOMIC RELATIONS 
691~753°(1977); for the latest European Economic Community and U.S. regueton on an- 
tidumping, see 19 ILM 429 (1980). 

ISornarajah, supra note 7, at 121-26. 

1225ee W. KEWENIG, DER GRUNDSATZ DER NICHTDISKRIMINIERUNG IM VÖLKERRECHT (1972); 
Charpentier, De la Non-discrimination dans les investissements, 9 ANNUAIRE FRANGAIS DROIT INT'L 
35 (1963); see also the Chinn Case, [1934] PCI], ser. A/B, No. 63. 
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the elements in this category as specific, but in some ways only less obvious, 
elements of modern domestic orders; whereas the first category referred 
to domestic orders of industrial countries, this second group is drawn from 
modern developments in the national orders of developing countries. 

The substance of the arrangements between host states and alien inves- 
tors has undergone considerable change in the past few decades. David . 
Smith and Louis T. Wells, Jr. have aptly described this evolution as being 
from “concessions to modern service agreements.” It does not matter 
here whether the difference is in reality as strong as that suggested by this 
_ description. What does matter is that the tendency to subject alien investors 
directly to the generally applicable domestic laws—instead of specifically 
negotiated bilateral agreements—has in some regions become stronger, 
that the royalty arrangements are increasingly being renegotiated in a 
more flexible and sophisticated manner that in principle benefits the host ' 
states, and, most importantly, that the duration of the contracts has been 
much more limited than under most of the old concessions. These changes 

are the principal ones to be noted'here, but others have been introduced 
` as well. Viewed in context, they indicate that the balance of interests has 
generally shifted in favor of host countries, although modern contracts ` 
have not become unacceptable to investors in the process. These modern 
arrangements tend to support much more strongly than the old ones the 
developmental aims of the developing countries, as recognized by the in- 
ternational community. New concepts of profit sharing, technology clauses, 
local personnel involvement, and various other aspects of these agreements 
are supported by general efforts to promote the interests of developing 
nations on the international level. “Legitimate reliance” viewed in the con- 
text of a modern expropriation scheme indicates that an alien should place 
less reliance upon colonial-type arrangements than upon modern schemes 
that reflect well-considered developmental strategies of the host country. 
The more traditional types of investment contracts, often dating from 
colonial times, have mostly not been negotiated and worded with any par- 
ticular heed to the developmental needs of the host country. Translated 
into a balance-of-interests-oriented scheme of compensation, this in turn 
implies that the host country’s interests in a compensation scheme are 
stronger under the old colonial arrangement and become weaker the more 
modern the investment law that originally governed the alien property 
becomes. 14 

The highly complex question arises whether these considerations should 
be given even stronger weight by phrasing them more generally in terms 


i 


13 D, N. SmiTH & L. T. WELLS, JR, NEGOTIATING THIRD WorLD MINERAL AGREEMENTS 
passim (1976); see also D. N. Smith, Mining the Resources of the Third World: From Concession 
Agreements to Service Contracts, 67 ASIL, Proc. 227-36 (1973); Zorn, New Developments in Third 
` World Mineral Agreements, NaT. Resources F., April 1977, at 248; Asante, Restructuring Trans- 
national Mineral Agreements, 73 AJIL 335 (1979). Vellas, Droit de propriété, investissements étrangers 
et nouvel ordre é économique international, 106 J: Drort INT'L 21 (1979), commented on this devel- 
opment from the viewpoint of the protection of the alien. 

14See the discussion remarks of Bernhardt, in V6LKERRECHT, sos note 7, at 50. 


é 


p ot 


586° . THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


_of the value of the investment for developmental purposes to the inter- 
national community. From a traditional legal viewpoint, the negative an- 
swer to this question may flow directly from the existence of the sovereign 
right of each state to determine its own domestic order; this principle was 
restated in the Charter of Economic Rights and Duties of States.” Thus, 
it may be argued that the decision about the positive and negative value 
of any foreign property for the host state lies clearly within the purview 
of the host government and cannot be determined in the framework of 
an international perspective. Along the same lines, it must be recognized 
that so far no generally accepted economic doctrine on the process of 
development has emerged. The recent oscillation in emphasis between. 
growth in general on the one hand, and specific human needs on the other 
hand, illustrates this uncertainty. Finally, there is some weight to the ar- 
gument that the task of determining these developmental aspirations 
should not and cannot be shifted to the foreign investor. 

In sum, these considerations indicate that an abstract developmental 
evaluation of the expropriated property in question should not form part 
of a compensation formula. Nonetheless, there are good grounds for not 
entirely ignoring the significance of investment for development. It cannot 
be overlooked that some of the most serious developmental problems have 
had their origin in clearly non-developmental-oriented policies of the gov- 

vernments concerned. At a time when the “development” of developing 
countries, even if lacking precise definition, has become a central aspiration 

_of the international community, it may well be questioned whether the 
above arguments should not be partly overridden when the developmental 
uselessness of an investment is manifest. If an investment requires an un- 
usually high amount of capital, involves technology inappropriate to the 
developmental purposes of the host country, and also closes the capital 
and distribution markets to domestic competitors, it may well fall into this 


category. An international observer may then be entitled to consider it a . 


“manifestly nondevelopmental investment,” and accordingly to assume 
that there is no reason to protect forcefully the alien owner’s reliance on 
the relevant arrangement. 

In this context, it should be recalled that “developmental evaluation 
programs” do exist. On the international level, financial organizations ex- 
amine the nature of a planned investment not only from a strictly financial 
viewpoint, but also in light of the domestic needs of the host country.’ 
Insurance programs for foreign investments require, in a more or less 
uniform manner, that similar considerations be taken into account before 
an insurance contract is granted.’”” At the same time that it recognizes the 


5 rt. 7 of the Charter of Economic Rights and Duties of States; see also Declaration on 
Principles of International Law Concerning Friendly Relations and ‘Co-operation among 
States in Accordance with the Charter of the United Nations, pt. 5, Annex to UNGA Res. 
2625 (XXV) (1970), reprinted in 65 AJIL 243 (1971), 9 ILM 1292 (1970); common Art. | of 
the human rights Covenants. 

8The World Bank has developed special expertise in this area; see, e.g, Hiirni, The “New- 
Style” Lending Policy of the World Bank, 13 J. WorLD Trane L. 523 (1979). 

127 The U.S. Overseas Private Investment Corp. (OPIC) was established by the Foreign Assist- 
ance Act of 1969, 83 Stat. 805 (1969). Section 231(3) of the Act reads: “Only such private 
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sovereign rights of the host state, ʻa compensation formula might thus 
reflect the “manifestly nondevelopmental nature of a foreign investment” 
to the detriment of the alien’s compensation. For the reasons indicated 
above, the benefit of the doubt must be given to the alien if this question 
comes into play. But, to borrow the terminology of national administrative 
law, if it was evident to the alien that the host government had abused its 
discretion to promote the aims of its country in initially admitting the. 
investment, then it should be asked whether this abuse should be reflected 
in the compensation scheme by basing it upon a balance of interests and 
designing it to contribute in an acceptable fashion (by limiting types of 
speculative investment) to the developmental aims of the international 
community. Reliance upon structures that reinforce underdevelopment 
does not deserve protection under modern international law;® for ar- 
rangements falling into this category, the risks involved should probably 
be allocated to the investor.’”° The leading role that economists and ac- 
countants have already enjoyed in negotiations on compensation might in 
this respect become even more important in the future.”° 


` 


IV. OUTLOOK 


In recent practice, the various modes of compensation for expropriated 
property of aliens have not followed a uniform model, but have consisted 
of a variety of schemes apparently governed by no common guiding prin- 
ciple. The foregoing analysis has attempted to indicate the broad directions 
in which the arguments have been moving; at the same time, the legal 
principles likely to govern the present and future law have been outlined. 
It might be objected that these principles are too complex and in certain 


investments should be supported as are sensitive and responsive to the needs and require- 
ments of the local economies and which contribute to the social and economic development 
of the people of the host country.” 

128 There is some evidence that the Marcona Co. enjoyed an economically privileged position 
before it was expropriated by Peru; see Gantz, supra note 14, at 478. Perhaps this helps explain 
why the agreement was in important respects considerably more favorable to Peru than the 
traditional Hull formula would have allowed. 

129 Tn a stimulating way, F. S. Dunn attempted, as early as 1932, in his work The Protection 
of Nationals, to apply a risk allocation model to the law regarding aliens. More recently, 
Brownlie, Treatment of Aliens: Assumption of Risk and the International Standard, in FESTSCHRIFT 
FÜR F. A. Mann 309 (1977), examined the usefulness of such a concept. His rather negative 
conclusions deserve support inasmuch as they concern a broad use of the risk idea; in specific 
situations, recourse to this standard remains legitimate. The suggestion that past contributions 
to the local economy should be a factor in the computation of the amount of compensation 
is not entirely new; see Weston, 62 ASIL, Proc. 43-46 (1968); Goldman & Paxman, Real 
Property Valuations in Argentine, Chile and Mexico, in 2 THE VALUATION OF NATIONALIZED PROP- 
ERTY, supra note 3, at 164; Rohwer, Note, 14 Harv. INT'L L.J. 382, 388 (1973); O. SCHACHTER, 
supra note 1, at 128. 

During the Marcona negotiations, a special study of the Stanford Research Institute on 
the value of the property played a key role; see Gantz, supra note 14, at 490; see also McCosker, 
Book Values in Nationalization Settlements, in 2 THE VALUATION OF NATIONALIZED PROFEREY; 
supra note 3, at 36. 
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respects too vague.) But if the practice of the postwar years has taught 
anything, the most obvious lesson is that the simplicity of the Hull rule 
cannot again be captured in a modern formula. The evolutionary pro- 
cess leading to the transformation of the old rule is characterized by a 
variety of principles, interests, and situations.4*3 No one-dimensional ‘for- 
` mula can cover all the relevant factors in a particular case today. An elab- 
oration of these relevant factors is nonetheless needed so that the law may 
again become more comprehensible and predictable than it has been in’ 
recent years. k 3 
From the viewpoint of dispute settlement, a fair application of sometimes 
complex principles requires the host country’s willingness to`reach a so- . 
lution that is fair to the alien’s interests, although such fairness may imply . 
financial sacrifice to itself. In many instances, it might be more appropriate 
to entrust the decision to an international body.’* More confidence in the 
qualities of such a body is needed than has so far been shown in the 
impartiality and fairness of the International Center for the Settlement of 
Investment Disputes.’ In turn, the secrecy of'the proceedings in in- 


13tThe reasoning of other commentators as well suggests that complex considerations gov- 
ern the present law. Jiménez de Aréchaga’s method of reasoning may not find general ap- 
préval, but his results share common ground with those of this article: 


The following exemplify factors which should be taken into account: whether the 
initial investment has been recovered, whether there has teen undue enrichment as a 
result of a colonial situation, whether the profits obtained have been excessive, the con- 
tribution of the enterprise to the economic and social development of the country, its 
respect for labor laws and its reinvestment policies. 
Jiménez de Aréchaga, supra note 7, at 185. f 
132See also W. Rogers, Foreword, in 1 THE VALUATION OF NATIONALIZED PROPERTY, supra 
` note 3, at viii: ; 
In fact, easy resort to generalities such as “prompt, adequate, and effective,” or “national 
patrimony,” are far more likely to obscure thought, comfort the parties with notions of 
ideological certainty and moral perfection, and inspire them to dig their trenches deeper. 
The actual issues in real life are too complex, the cases to be decided, and the precedents 
of decision, too disparate and unique for easy, simple principles. 


In the preparation of the Charter of Economic Rights and Duties of States, industrial states 
suggested the use of the formula “just compensation in the light of all relevant circumstances”; 
see the document in 14 ILM 262 (1975). i i 

13In this respect, the reasoning of the IC] in the North Sea Continental Shelf cases will be 
recalled. The Court here viewed equity as a rule filling the gap left by strict common law or 
existing legislation. The application of this concept generally refers to equitable principles, 
taking into account all relevant considerations, such as geographical situation, length of coast, 
and proportionality of the respective shores; [1969] ICJ Rer. at 6, 47, 53-54. Helpful 
comments are made in Merrills, Images and Models in the World Court: The Individual Opinions 
in the North Sea Continental Shelf Cases, 41 Mon. L. Rev. 638 (1978). 

1841 has been correctly observed that the UN General Assembly has never wholeheartedly 
favored the settlement of the issue by.an international body; see Amerasinghe, Dispute Settle- 
ment Machinery in Relations between States and Multinational Enterprises—with Particular Reference | 
to the International Center for the Settlement of Investment Disputes, 11 INT'L Law. 45, 46 (1977). 

85Judge Jiménez de Aréchaga, supra note 7, at 190, pointed out that some Latin American 
countries have decided not to sign this Convention in light of the lack of-international judicial 
guarantees caused by the making of such reservations as the Connally Amendment to dec- 
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vestment dispute settlements, desirable as it may be otherwise, ought to be 
reconsidered in light of the need to make the rules governing such disputes 
more transparent and to promote their acceptance by the international 
community. 

From a general viewpoint, the fact that the compensation scheme may 
vary in various situations along a sliding scale does not really speak against 
the scheme that has been analyzed and endorsed here. In context, it is not 
very surprising that today compensation arrangements may be guided by © 
factors shaped by specific situations within the host country to a greater 
extent than formerly. Interaction between international law and factors 
governed by elements falling within a state’s domestic jurisdiction may be 
observed in other areas as well. The rules of diplomatic protection, for 
instance, are grounded in principles of nationality as prescribed mainly by 
domestic law. More important for the present context, the treatment of 
aliens with respect to licenses, taxes, antitrust laws, and other items varies 
from one jurisdiction to another anyway. Finally, from a political view- 
point, it appears to follow as a matter of course that the past struggle 
between proponents of the Hull rule and adherents of the Calvo Doctrine 
(or its modern variants) will lead to a synthesis in which the emphasis upon 
domestic law will be considerably stronger than under the old Hull rule. 
Put succinctly, one may therefore well expect that international law will 
continue to protect alien property, but that the extent of protection will 
more than previously be in accordance with modern developments in do- 
mestic property orders. 


larations filed under Article 36 of the ICJ Statute. But see also the study prepared by the U.S. 
Department of State on Widening Access to the International Court of Justice, partially reprinted 
in 16 ILM 187, 196 (1977): 


As the history of the consideration of the law of State responsibility by the U.N. Inter- 
national Law Commission demonstrates, there is widespread challenge by developing 
and Communist States to established, substantive international law concerning claims. 
Since many such States seem inclined to deny the legal merits of State responsibility for 
treatment or mistreatment of the persons and property of aliens, it is to be doubted 
whether they will agree to widen the procedural avenues open for the vindication, of the 
pertinent rights of aliens—property rights as well as other human rights. 


136See Strebel, Einwirkungen nationalen Rechts auf das Völkerrecht, 36 ZAGRV 168 (1976). 


EQUITABLE SOLUTIONS TO THE MARITIME 
BOUNDARY DISPUTE BETWEEN THE 
UNITED STATES AND CANADA IN 
THE GULF OF MAINE 


By Sang-Myon Rhee* 


INTRODUCTION 


The United States and Canada agreed, by the Boundary Settlement 
Treaty of March 29, 1979, to submit their decade-long dispute over the 
maritime boundary in the Gulf of Maine area to a Chamber of the Inter- 
national Court of Justice (ICJ) or to an ad hoc court of arbitration. The 
treaty, however, has not yet taken effect because the interrelated Fisheries 
Agreement, which was concluded on the same day and was to take effect 
simultaneously, was unilaterally scrapped by the United States Government 
on March 6, 1981, on grounds of its allegedly unfair and inflexible 
provisions. On April 29, the United States Senate unanimously adopted a 
resolution supporting the Government’s position to delink the two treaties 
atid to settle the maritime boundary problem first by a third-party 
procedure. Whether or not a new fisheries agreement is concluded in the ` 
near future, it is expected that the maritime boundary dispute will ultimately 
_be resolved by binding third-party settlement. The purpose of this article is 
to examine the legal position taken by each Government regarding the mari- 
time boundary issues, and to suggest equitable principles that should govern 
their resolution. 


I. ATTEMPTS TO SETTLE THE DISPUTES 


Origin of the Disputes i 


In the Gulf of Maine area’ the United States and Canada paid little atten- 
tion to the oceanward extension of the territorial sea boundary? until the 


* LLB (Seoul), LLM (Harvard), SJD (Harvard); Research Fellow, Harvard Law School. 
The author acknowledges his gratitude to Lewis M. Alexander, Richard R. Baxter, Gille 
Breton, Soon-Ae Chun, Jerome A. Cohen, David Colson, Albert M. Craig, David Crestin, 
Daniel Finn, Roger D. Fisher, Leo Gross, Robert Hodgson, Stephen Leahy, Robert Merner, 
Fred Paine, M. J. Peterson, Louis B. Sohn, Tim Stratford, and others for their help with this 
article. The views expressed herein are the author’s own. 

1 The Gulf of Maine covers approximately 25,000 square miles and has an average depth of 
150 meters. A major feature in the area is Georges Bank, long a famous fishing ground, 
now an area of oil and gas potential. Shaped like an oval, Georges Bank is about 180 miles long 
and 90 miles wide, with an area of approximately 12,000 square miles. To the northeast, 
Georges Bank is separated from Browns Bank by the Northeast Channel or Fundian Channel, 
about 240 meters deep; to the southwest, the shallower Great South Channel, about 80 
meters deep, lies between the Bank and Cape Cod. Most of Georges Bank is 30 to 80 meters 
deep. For more geographical information, see generally S. APoLLoNIoO, THE GULF OF MAINE 
passim (1979). 

? The territorial sea boundary starts at a designated point in the mouth of the St. Croix River, 
passes in a southwesterly direction between the U.S. coast of Maine and the Canadian Deer 
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global movement toward a 200-mile regime gained momentum in the late 
1960’s. The United States Government had consulted Canadian authorities 
before issuing the Truman Proclamation in 1945, and had not met with. 
dissent from its provision that the boundary of the continental shelf was to be 
determined in accordance with “equitable principles.” Even when the 
Canadians-notified the United States in 1964 of their intention to issue oil 
and gas exploration permits on the northeastern third of the Canadian side 
of the equidistance line on Georges Bank, the Americans showed little 
interest, simply expressing the hope that in issuing these exploration 
permits the Canadians would observe the equidistance line.* 

However, the United States challenged the permits, and the two Govern- 
ments began disputing, after the ICJ’s ruling in the North Sea Continental 
Shelf cases (Federal Republic of Germany/Denmark; Federal Republic of 
-Germany/Netherlands).' In it, the ICJ stated that the delimitation clause of 
the 1958 Convention on the Continental Shelf could not be considered to 
be general international law; thus, if any state involved in a maritime 
boundary dispute was not a party to the Convention, customary law applied. 
It further ruled that the continental shelf, a natural prolongation of the 
adjacent land territory, should be delimited in accordance with equitable 
principles, taking account of all the relevant circumstances.® : 

On November 5, 1969, the United States asserted that the Northeast 
Channel should be the boundary in the Gulf of Maine and challenged the 
5-year-old Canadian exploration permits.’ Canada.rejected the American 


and Campobello Islands to a fixed point in the Grand Manan Channel, and then moves 
southwesterly through the middle of the Channel until it meets a point where the distance from 
the nearest base points becomes 3 miles. See Treaty concerning the Canadian International 
Boundary, April 11, 1908, 35 Stat. 2003, TS No. 497, 12 Bevans 297. See also Treaty concern- 
ing the Boundary Line in Passamaquoddy Bay, May 21, 1910, 36 Stat. 2477, TS No. 551, 12 
Bevans 341; Treaty in regard to the Boundary between the United States and Canada, Feb. 24, 
1925, 44 Stat. 212, TS No. 720, 6 Bevans 7. 

3 See Presidential Proclamation No. 2667, Sept. 28, 1945, 59 Stat. 884, 10 Fed. Reg. 12,303 
(1945). Before issuing the Proclamation, the United States Government contacted the Govern- 
ments of Canada, Mexico, the United Kingdom, and the Soviet Union; however, there was 
no challenge from any country. See 4 M. WHITEMAN, DIGEST oF INTERNATIONAL Law 753 
(1965). The purpose of the “equitable principles” was to encourage states to reach an agree- 
ment based on “a sense of fairness” by employing the most appropriate method or methods 
“case by case” in the area concerned. Interviews with Prof. W. Bishop, who participated 
in the preparation of the Truman Proclamation, June 13, 1979, and April 22, 1981. 

“See Canadian Dep’t of External Affairs, Canadian View of the Gulf of Maine/Georges 
Bank Boundary Line, Press Release, June 10, 1977. 

5 [1969] ICJ Rep. 3. - 

8 Id., para. 101(c)(1). 

*The U.S. Department of State issued a public notice on. Feb. 12, 1970 concerning its 
position with respect to the Georges Bank continental shelf, which it had already expressed 
to Canada in a diplomatic note of Nov: 5, 1969: 


[T]he U.S. Government has refrained from authorizing geologic exploration or mineral 
exploration in the area of the Georges Bank continental shelf. Pending agreement on the 
delimitation of the continental shelf in the Gulf of Maine, the U.S. Government does not 
acquiesce in or recognize the validity of permits or other authorizations issued by the 
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claim and charged that it was motivated by U.S. interests in fisheries and 


` 


hydrocarbon resources deposited in the northeastern third of Georges 
Bank on the Canadian side of the equidistance line. Then, on February 
6, 1970, Canada hurriedly acceded to the 1958 Convention on the Conti- 
nental Shelf, appending a declaration—apparently with the Northeast 
Channel in mind—to the effect that it would not regard “the presence of an 
accidental feature such as a depression or a channel in a submerged area” 
as constituting an interruption ‘of the natural prolongation of its land 
territory.® On July 16 of the same year, the United States made clear that it 
would not accept this declaration.” Thereupon, the two sides entered into 
negotiations for the delimitation of the continental shelf but no progress 
was made at that time. ; 


Negotiations in the 200-mile Era 


The results of the Caracas and Geneva sessions of the Third United 
Nations Conference on the Law of the Sea (UNCLOS III) convinced both ` 
states that the global movement toward the 200-mile regime was in full 
swing. Establishment of such extended jurisdicticn, which both states in 


- 1975 were seriously considering, would inevitably create problems of de- 


limitation of the maritime boundary in the water column as well as on the 
continental shelf. The need for delimitation became imminent when, on 
April 13, 1976, the United States Congress enacted the Fisheries Conserva- 
tion and Management Act," which extended the exclusive fisheries zone 
from 12 to 200 miles‘as of March 1, 1977. In fact, from December 1975 to 


Government of Canada to explore or exploit the natural resources of any part of the 
Georges Bank continental shelf, and reserves its rights and those of its nationals in 
that area. 


See 35 Fed. Reg. 3301 (1970). 

8 The average estimate of recoverable hydrocarbon deposits on Georges Bank as a whole 
is 0.9 billion barrels,.and 4.4 trillion cubic feet of gas, based on the United States Geological 
Survey. Of this, about 7 to 10% might be deposited in the disputed northeastern third of 
Georges Bank. See U.S. Geological Survey, North Atlantic District, Georges Bank Monitor 2 
(No. 1, July 1980). Because of the possible environmental impact upon fisheries, not all of 
the oil and gas would be recoverable. Hydrocarbon reserves in the undisputed U.S. zone of 
Georges Bank relating to the Outer Continental Shelf (OCS) Sale No. 42 are estimated to be 
123 million barrels of oil and 870 billion cubic feet of natural gas, having a net value of $588 
million. See U.S. Dep’t of Commerce, National Oceanic and Atmospheric Administration, 
Georges Bank Marine Sanctuary Paper 24—49, reprinted in U.S, DEP’T oF THE INTERIOR, FINAL 
SUPPLEMENT TO ENVIRONMENTAL STATEMENT, OCS SALE No. 42, at 515-20 (1979). Based on 
the adjusted value of 1978 landings of $167 million, the value of the fisheries of Georges Bank 
over the next 20 years would be estimated at $3.34 billion. Ibid. Comparing this figure with the 
net value of the hydrocarbon deposits, which are likely to be exhausted in one generation, 
it is fair to conclude that the renewable fisheries resources are much more valuable than the 
hydrocarbon deposits in Georges Bank. \ 

See Unirep NATIONS, MULTILATERAL TREATIES IN RESPECT OF Wuicu THE SECRETARY- 
GENERAL PERFORMS DEPOSITARY Functions 452, UN Doc. ST/LEGISER. D/8 (1975). 

10 Td, at 455. 

1 Fishery Conservation and Management Act of 1976, 16 U.S.C. $1801 (1976) [hereinafter 
cited as FCMA]. 
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July 1976, the parties engaged in talks, with a view to establishing a single 
boundary for the continental shelf and the water column; but they elaborated 
their respective legal positions on the delimitation” without coming to any 
agreement. 

The dispute was exacerbated on November 1, 1976, when Canada pub-- 
lished the claimed limits of its 200-mile fishery jurisdiction; which was 
based on the equidistance principle and was to become effective on January 
1, 1977.3 Three days later, the United States challenged Canada by pub- 
lishing its claimed boundary, which roughly followed the mid-channel line 
of the Northeast Channel.'* These claims not only turned vast areas of high 
seas previously regulated under the International Convention of the North- 
west Atlantic Fisheries (ICNAF)* into a zone of national jurisdiction but 
also brought into existence three linked areas of contested or uncertain 

jurisdiction: a small one of 450 square miles around the disputed islets 
of Machias Seal and North Rock;"* a huge one of 5,500 square miles in the 
Georges Bank region; and a third, “unclaimed area” of 1,400 square miles 
located between the first two, disputed areas. This “unclaimed area” re- 
sulted from the Canadians’ adherence to the equidistance line principle 
and the Americans’ insistence on the natural prolongation principle.” 


Both parties broadened the issues not only i in the Gulf of Maine but also in the other three 
pertinent areas: the Beaufort Sea between Alaska and the Yukon, the Dixon Entrance between 
Alaska and British Columbia, and the Strait of Juan de Fuca between the state of Washington 
and British Columbia. 

13 See Order-in-Council P.C. 1977—1, 110 Can. Gaz., Extra No. 101 (Nov. 1, 1976), reprinted 
in 15 ILM 1372 (1976). See also FCMA, supra note 11. 

4 See U.S. Dep’r or State, Pus. No. 506, MARITIME BOUNDARIES BETWEEN THE UNITED 
STATES AND CANADA, reprinted in 41 Fed. Reg. 48,619 (1976). 

15 The International Convention for the Northwest Atlantic Fisheries, signed Feb. 8, 1949, 
1 UST 477, TIAS No. 2089 [hereinafter cited as ICNAF], regulated fisheries in the area 
bounded by the northeast coast of the United States, the east coast of Canada, the west coast of, 
Greenland, and two lines: one running south from a point off the southern tip of Greenland, and . 
the other running east from a point off the east coast of New Jersey. Because of conflicts with the 
FCMA, supra note 11, which regulates the 200-mile fishery zone, the United States withdrew 
from ICNAF on Dec. 31, 1976. However, Canada remained a member primarily because of 
its interests in the Grand Bank fisheries beyond its 200-mile fishery zone. See 75 Dep’T STATE _ 
Bux. 103, 146 (1976); 76 id. at 95 (1977). 

16 The tiny granite islets have passed unnoticed by the public. They are located about 10 
_ miles southeast of Maine and about 11 miles southwest of Grand Manan Island, New 
Brunswick. Although the Canadians have maintained a lighthouse there for the past 140 years, 
it has been reported that fishing grounds around the islets are worked by American lobster- 
men. See K. Ward, International Boundary Ill-Defined Since 1783; Tiny Island May Prove U.S.- 
Canada Friction Point, Christian Science Monitor, Sept. 27, 1976, at 20, cols. 1-4. 

7 On March 1, 1977, when the 200-mile exclusive fishery zone took effect, the U.S. Govern- 
ment stated its position with regard to this unclaimed area: 


In view of the fact that the claimed limits of fishery jurisdiction published by the United 
States and Canada would leave an unclaimed area within the Gulf of Maine, the United 
States will exercise its fishery management jurisdiction to the Canadian claimed line where 

' that line is situated eastward of the United States claimed line, until such time as a perma- 
nent maritime boundary with Canada is established in the Gulf of Maine. 


See 42 Fed. Reg. 12,940 (1977). In contrast, Canada has so far taken no comparable action with 
respect to this “unclaimed area.” 
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Both sides focused on the imminent problem of fishery resources and 
fortunately reached an interim agreement on reciprocal fisheries for 1977 
on February 24, four days before the effective date of the U.S. 200-mile 
Fishery zone. On August 2, 1977, the United States and Canada each 
appointed special negotiators of ambassadorial rank to conduct a compre- 
hensive negotiation for fishery resources and maritime boundaries.’ The 
negotiators announced their joint report on October 15, 1977, which 
specified basic principles for governing the cooperative management of 
fishery resources and the unitization of hydrocarbon deposits straddling 
the boundaries.” 

The attempt to renew the reciprocal interim fisheries agreement”! was 
soon aborted by the Canadians’ unilateral suspension on June 2, 1978.” 
As a result, neither state's fishermen could enter the other’s zone, and 
competitive overfishing continued in the disputed zones as each side applied 
its own management policy. While the potential for disagreeable incidents 
was growing, Canada further challenged the United States on September 
15, 1978, by publishing a revised claim to an additional 2,880 square 
miles, including 1,500 square. miles, or 15 percent, of Georges Bank.” 
The revised Canadian claim—largely based on an assessment of the 1977 
award in the Anglo-French Continental Shelf arbitration®*— was arrived at by 
drawing a so-called equitable equidistance line that discounted the effect 
of Cape Cod and the island of Nantucket.? The United States immediately 
protested the claim, and threatened that it would arrest any Canadian vessel 
attempting to fish in the newly expanded area.*® 


' 


18 See 76 Dep't STATE BULL. 274 (1977). See also Message from the President of the United 
States Transmitting a Proposed Reciprocal Fisheries Agreemeni Between the Government of 
the United States and the Government of Canada, H. R. Exec. Doc. No. 95-90, 95th Cong., 
Ist Sess. (1977). 

19 See Canadian Dep’t of External Affairs, Joint Report by the Chief Negotiators-on the 
Canada-United States Maritime Boundaries and Related Resource Issues, Communiqué No. f 
L-1 at 1, Attachment at 2 (Oct. 21, 1977). 

20 Jd., Attachment at 4-5. 

"1 See Canadian Dep’t of External Affairs, Canada/USA Interim Reciprocal Fisheries 
Agreement, Communiqué No. 39 at 2 (April 12, 1978). 

2 See 78 DEPT STATE BurLL. 38 (1978). See also Canadian Dep't of Oceans and Maritime 
Affairs, Some Facts about the Canada/United States East Coast Fisheries Agreement 5 
(Dec. 1, 1979). 

23 See 112 Can. Gaz., Extra No. 79, pt. I (Sept. 15, 1978), reprinted in 112 id., No. 38, pt. I, 
at 5772—74 (Sept. 23, 1978). 

24 THe UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND AND THE FRENCH 
REPUBLIC, DELIMITATION OF THE CONTINENTAL SHELF DECISION OF 30 June 1977, CmND. 7438 
(1978), reproduced in 18 ILM 397 (1979) [hereinafter cited as 1977 Award]. 

5 Maintaining that its policy and practice should conform with evolving legal principles 
of delimitation of maritime boundaries between states, Canada held that “certain projections 
of the United States’ coast have a distorting effect on the placement of the equidistance line 
and, therefore, constitute ‘special circumstances’ under international law.” See Communiqué 
No. 39, note 21 supra. - 

6 The United States “considered the claim to be without merit” and asserted that “any” 
attempt by Canadians to fish beyond the initial Canadian claim would meet with United 
States enforcement action.” See U.S. Dep't of State, File No. P78 016-2316, reprinted in 73 
AJIL 132 (1979). See also 78 Dep't STATE BULL. 43 (1978). 
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At the same time, negotiations were resumed. Again, priority was 
given to dealing with the pressing problems of the fisheries. In October 
1978, the negotiators reached agreement on most of the immediate fisheries 
questions, but they admitted their inability to resolve the maritime boundary 
question and recommended submitting it to binding third-party settlement. 
This recommendation was accepted by both. Governments.” Thus, on 
March 29, 1979, after 18 months of intensive and protracted negotiations, the 
two Governments concluded two. separate, but interrelated, agreements: 
the Fisheries Agreement?’ and the Boundary Settlement Treaty.” 


Terms of the Agreements and the Reasons for Nonratification 


The Boundary Settlement Treaty is composed of four articles. Two 
Agreements providing the procedures of the binding third-party settlement 
are annexed. The annexed Special Agreement” and Arbitration Agree- 
ment"! provide that the parties will submit their dispute either toa Chamber 
of the IC] or, if the Chamber cannot be constituted within 6 months, to an 
ad hoc court of arbitration.” 3 

This would be the first use of the Chamber procedure since the Court 
adopted it in 1972 with a view to simplifying and expediting proceedings. 
According to this new procedure, the parties involved not only have a sig- 
nificant influence on the selection of members of the Chamber, but also 
are entitled to determine the number of judges it will include.” The 
Chamber procedure was designed to approximate the flexibility of arbitra- 
tion, while assuring the prestige and economy of proceedings before the 


27 See Canadian Dep't of External Affairs, Canada/USA Maritime Boundary Negotiations: 
A Chronology 4-5 (1979). ? 

28 Agreement Between the Government of the United States and the-Government of 
Canada on East Coast Fishery Resources, Message from the President of the United States 
Transmitting the Agreement on East Coast Fishery Resources with Canada, S. Exec. Doc. V, 
96th Cong., Ist Sess. (1979), reprinted in 9 NEw DIRECTIONS IN THE LAW OF THE SEA 157 (eds. 
M. Nordquist & K. Simmons, 1980) [hereinafter cited as Fisheries Agreement]. 

29 Treaty Between the Government of the United States and the Government of Canada 
to Submit to Binding Dispute Settlement the Delimitation of the Maritime Boundary in the 
Gulf of Maine Area, Message from the President of the United States Transmitting the 
Maritime Boundary Settlement Treaty with Canada, S. Exec. Doc, U, 96th Cong., Ist Sess. 
(1979), reprinted in 9 New DirEcTIons, supra note 28, at 167 [hereinafter cited as Boundary 
Settlement Treaty]. — 

30 See Special Agreement Between the Government of the United States of America and the 
Government of Canada to Submit to a Chamber of the International Court of Justice the 
Delimitation of the Maritime Boundary in the Gulf of Maine Area, S. Exec. Doc. U, supra 
note 29, reprinted in 9 NEw DIRECTIONS, supra note 28, at 169 (1980) [hereinafter cited as . 
Special Agreement]. 

31 See Agreement Between the Government of the United States of America and the Govern- 
ment of Canada to Submit to a Court of Arbitration the Delimitation of the Maritime Boundary , 
in the Gulf of Maine Area, S. Exec. Doc. U, supra note 29, reprinted in 9 NEw DIRECTIONS, 
supra note 28, at 173 [hereinafter cited as Arbitration Agreement]. 

3? See Boundary Settlement Treaty, supra note 29, Arts. I-III. 

33 See Rules of Court, INTERNATIONAL COURT OF JUSTICE, ACTS AND DOCUMENTS CON- 
CERNING THE ORGANIZATION OF THE Court, No. 2, Art. 26 (1972), reprinted in 67 AJIL 195 
(1973). l 
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Court. Having these merits in mind, the Governments agreed to submit 
the case to such a Chamber. 

If the five-judge Chamber is not constituted within 6 months of the 
Treaty’s entry into force, either party may terminate the Special Agreement. 
The termination would automatically trigger the Arbitration Agreement, 
which calls for a decision by an ad hoc court of arbitration composed of five 
judges mutually agreed upon by the parties.*4 Presumably, this double- 
barreled procedure was meant to provide room to challenge the Chamber 
of the ICJ in case either of the parties found its composition unacceptable, 
and to provide an alternative tribunal established by the free choice of both 
parties. 

Nevertheless, it is likely that the case will be dealt with by the ICJ. Both 
parties are confident that it will be, but they would like to provide safeguards 
against any unforeseen problems in the course of using the new pro- 
cedure.™ In other words, the Arbitration Agreement merely provides a 
back-up mechanism to ensure the ultimate settlement of the dispute by a 
third-party decision. Use of an ad hoc court of arbitration would be in- 
convenient for both, because it would be more costly and less prestigious. 
It is also likely that there would be no difference in substance between an 
adjudication by the ICJ and an award by an ad hoc court of arbitration. The 
only difference is that the parties would have more flexibility in selecting 
judges.** 

The Fisheries Agreement sets forth detailed rules for harmonious 
sharing, mutual access, and cooperative management with respect to 28 
fish stocks. It establishes three categories of management: joint management 
for transboundary stocks, primary management for stocks of overriding 
interest, and independent management for stocks in the undisputed zones.*” 
The Agreement also provides for a detailed dispute settlement mech- 
anism?! and a joint fisheries commission.” The significant point is that the 
Agreement was meant to be permanent, though entitlement to the stocks 
was to be subject to review every 10 years within a certain limited scope.*° 

This agreement became quite controversial in the United States,“ par- 
ticularly in the New England fishing communities, but won immediate 


% See Boundary Settlement Treaty, supra note 29, Art. II. 

35 See generally Maritime Boundary Settlement Treaty with Canada: Hearings Before the Senate 
Comm. on Foreign Relations on S. Exec. Doc. U, 97th Cong., lst Sess. (1981) (Statement of Mark 
B. Feldman) [hereinafter cited as 1981 Senate Hearings]. 

36 See generally M, O. HUDSON, INTERNATIONAL TRIBUNALS 100 (1944). See also Sohn, The 
Function of International Arbitration Today, 108 RecuriL pes Cours 21-23 (1963 I). 

57 See Fisheries Agreement, supra note 28, Arts. I-XVII, Anns. A-D. 

38 Id., Arts. II, IV, VII, IX, XU, XII, XVIII, and XIX. 

Td., Arts. II—IV. “Id., Art. TX. 

11 See, e.g., Rhee, U.S.-Canadian Agreement on East. Coast Fisheries, in 1 Proc. SECOND SYM- 
POSIUM ON COASTAL AND OCEAN MANAGEMENT (CoastaL Zone ’80) 345-64 (American 
Society of Civil Engineers, ed. B. L. Edge, 1980). See also Rhee, The Application of Equitable 
Principles to Resolve the United States-Canada Dispute Over East Coast Fisheries, 21 Harv. INT'L L.J. 
667 (1980). 
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general acceptance in Canada.* The pertinent hearings in the U.S. Senate“ 
and House of Representatives“ came to the conclusion that while the 
Boundary Settlement Treaty was uncontroversial and provided a useful 
mechanism for settling the boundary dispute, the Fisheries Agreement 
should not be ratified in its current form. The main reasons were twofold: 
first, the entitlements to some fish stocks, e.g., scallops, were alleged to be 
unfair;* and second, it was alleged that such an unfair agreement should not 
be permanently linked with the eventual settlement of the maritime 
boundary.*® 

After the election of the Republican administration, OE eS of the 
executive branch and the Congress consulted Canadian officials in attempts 
to find a solution to the controversial problems of the fisheries. These 
efforts, however, proved to be in vain.“ On March 6, 1981, President 
Reagan dramatically withdrew the Fisheries Agreement from consideration 
by the Senate on the eve of his state visit to Ottawa, stating that the Agree- 
‘ment could not be ratified “in a form that would be acceptable to Canada.”** 
He further asserted that “it would be best to uncouple the two treaties and 


2 In contrast with the United States, where Senate approval is a necessary précondition 

` for ratification of a treaty, the Canadian legislative branch does not have such power. Later, 

the Canadian House of Commons supported the cabinet’s approval of the agreements with 
the United ‘States. See 124 Part. Des., H. C. (Can.) 321 (1980). 

8 See Maritime Boundary Settlement Treaty and East Coast Fishery Resources Agreement: Hearings 
Before the Senate Comm. On Foreign Relations, 96th Cong., 2d Sess. (1980) [hereinafter cited as 
1980 Senate Hearings}. 

4 See Fishery Conservation and Management Act: Hearings Before the Subcomm. on Fisheries and 
Wildlife Conservation and the Environment of the House Comm. on Merchant Marine and Fisheries, 
96th Cong., lst Sess. (1979) [hereinafter cited as 1979 House Hearings]. : 

43 See generally H. R. SUBCOMM. ON FISHERIES AND WILDLIFE CONSERVATION AND THE 
ENVIRONMENT OF THE COMM. ON MERCHANT MARINE AND FISHERIES, 96TH CONG., 2D SESS., 
OVERSIGHT REPORT ON THE U.S.-Canapa East Coast FISHERY AGREEMENT AND BOUNDARY 
Treaty 18-21 (Comm. Print 1980) [hereinafter cited as 1980 House Rep.]. Opponents of the 
Fisheries Agreement asserted that the entitlement for fish stocks was generally unfair to the 
United States. For example, the shares for fish stocks in the Georges Bank area (5Ze)—includ- 
ing scallops: Canada, 73.35%, United States, 26.65%; cod: Canada, 17%, United States, 83%; 
haddock: Canada, 21%, United States 79%; and after 6 years, herring: Canada, 33.33%, United 
States, 66.67%—were unfair to the United States because if there is a split decision in the 
boundary settlement, Canada would have less than one-sixth of Georges Bank or one-eighth of 
the Georges Bank area (5Ze). See 1980 Senate Hearings, supra note 43, at 172-73. They 
particularly complained about the 26.65% entitlement to scallops in Georges Bank, because this 
share, based on historical averages from 1965 to 1977, did not take into account U.S. scallopers’ 
interests in Georges Bank before 1965 and accorded too much weight to the Canadian interest 
in the Bank, which had begun only in the early 1960's. They also pointed out that the average 
failed to take into account that in recent years the U.S. share had risen from 26.9% in 1977 to 
40% in 1979. See 1979 House Hearings, supra note 44, at 54—60 and 146. See also 1980 Senate 
Hearings, supra note 43, at 56-58 and 200-18. 

4€ 1979 House Hearings, supra note 44, at 56 and 59; 1980 House Rer., supra note 45, at 2-4 
and 13-14; 1980 Senate Hearings, supra note 43, at 15-16, 49-53, 61-62, and 103-05. 

47 See SENATE COMM. ON FOREIGN RELATIONS, REPORT ON THE MARITIME BOUNDARY 
SETTLEMENT TREATY WITH CANADA, S. Exec. Rep. No. 97-5, 97th Cong., Ist Sess..2 (1981) 
{hereinafter cited as 1981 SENATE Rep.]. 

48 Thid. 
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proceed with the ratification of the boundary settlement treaty.”*° On March 
25, the Senate Foreign Relations Committee agreed to propose a resolu- 
tion endorsing this approach,*° which the full Senate adopted on April 29.5! 

This unilateral action by the United States separated the Boundary Settle- 
ment Treaty from the Fisheries Agreement and scrapped the latter. Canada 
was apparently unhappy that the United States had boldly taken what it 
wanted and had dropped what it found unacceptable.® A possible next step 
would be to resume talks, either on settling the maritime boundary first 
or on-negotiating an “adjusted” fisheries agreement. 


II. RELATIONSHIP BETWEEN FISHERY RESOURCES 
AND THE MARITIME BOUNDARY 


Involved Risks and the Idea of Linkage 


The United States decided to scrap the Fisheries Agreement with a view 
to settling the maritime boundary dispute first because it believed that an 
increased probability of a favorable third-party decision could arguably 
be seen in the recent international law of maritime boundary delimita- 
tion.* This assumption, of course, is risky. Canadians might interpret the 
recent development of international law in this field to be arguably more 
favorable to their position. Justification of the U.S. action will eventually 
depend upon the outcome of the delimitation of the boundary by the Court. 

From the beginning, the negotiations were complicated by the parties’ dif- 
ferent orders of priority. Whereas the United States wanted to settle the 
-maritime boundary first and conclude a fisheries agreement for a 10-year 
period, Canada insisted that a permanent fisheries agreement be made be- 
fore settling the maritime boundary. The reason behind the Canadian 
tactic was that a permanent fisheries agreement, based generally on the 
principle of a balanced division, would serve as a sort of “insurance” against 
a possible “winner take all” decision in the third-party settlement of the 
maritime boundary.*® However, the Canadian strategy aroused suspicion 
in the United States that Canada would seek to divide the fishery resources 
as equally as possible in order to establish a precedent indicating U.S. 


49 Ibid. 50 Id. at 8. 

51 See Senate Approves Treaty on Sea Border with Canada, N.Y. Times, April 30, 1981, at A9, cols. 
1-2. 

52 See Reagan Removes Canada Fishing Treaty From Senate on Eve of Trip to Canada, Wall St. J., 
March 9, 1981, at 30, cols. 1-3. 

53 See Statement of M. B. Feldman, supra note 35, at 20. 

54 See sources cited at notes 23 and 24, and text of note 25 supra. 

58 1979 House Hearings, supra note 44, at 5, 20, 25-26, 43, and 145; 1980 House Rep., supra 
note 45, at 2 and 13-14; 1980 Senate Hearings, supra note 43, at 15, 24-25, 28, 29, 30-31, 
53-54, 61-62, and 172. 

5€ 1979 House Hearings at 59-60; 1980 House Rep. at 13-14; 1980 Senate Hearings at 35 and 
61-62. See also Canadian Dep’t of Oceans and Maritime Affairs, Some Questions and Answers 
Concerning the Canada-U.S.A. East Coast Fisheries Agreement 1-3 (Dec. 1, 1979). 
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acceptance of the equal division of poole. Bank for the future third-party 
decision on the maritime boundary.” 

In fact, the geographical factors, which will play a decisive role in 1 the 
delimitation, were not taken into account in the Fisheries Agreement, which 
seems to be based primarily on socioeconomic factors concerning fisheries.*® 
Opponents of the Agreement argue that it would have served United 
States interests best by respecting the favorable geographical factors, such ' 
as the length of the coastline, because such a permanent division of re- 
sources is no less important than the delimitation of the maritime space. 
They further argue that had the United States really been confident that 
the geographical circumstances would probably win it a favorable third- 
party settlement of the maritime boundary, it should have claimed “more” in 
the Fisheries Agreement. The opponents contend that the equal division 
of the fishery resources is unfair and inequitable to the United States, be-. 
cause even if the disputed area were ultimately split in half, the United 
States would still get three-fourths of the Georges Bank area. Therefore, ac- 
cording to this argument, unless the United States totally loses in the third- 
party settlement, using linkage with the permanent equal division of the 
fisheries as an “insurance policy” would do more harm than good to 
American interests. In short, they argue that the United States should have 
claimed that equality is not equity. 


Reasons for First Settling the Maritime Boundary Dispute 


The permanent linkage became a target of criticism in the hearings in the 
United States Congress. Although it may play a role as “insurance” in case 
the United States loses totally in the third-party proceedings, most of the 
participants firmly believe that the United States will probably win, and 
that at worst it would get at least half of the disputed area. Even if such a 
division occurred, they believe it would be far better than the “inflexible” 
and “unfair” entitlements provided in the 1979 Fisheries Agreement, 
which, because it was designed without what they feel is due regard to the 
geographical circumstances in the area concerned, did not take into ac- 
count a factor that can be seen as favorable to the United States.” 

It appears, however, that neither party is fully confident about its posi- 
tion. The linkage was originally designed to reduce the risks involved in the 
third- -party decision. Presumably, the Canadians feel a certain degree of 
misgiving about the applicability of the equidistance principle to the area 
concerned, because of the geographical factors arguably favorable to the 
United States.® Yet, there is also no guarantee that the U.S. claim will pre- 
vail“ because, as will be shown later, the mid-channel line in the northern 


57 1979 House Hearings at 19; 1980 Senate Hearings at 25 and 172. 

58 1979 House Hearings at 12, 14-15, 41, and 44; 1980 Senate Hearings at 33 and 45. 

59 See, e.g., 1980 Senate Hearings at 172. 

© 1979 House Hearings at 19; 1980 Senate Hearings at 25. 

*1 1979 House Hearings at 19-20; 1980 Senate Hearings at 42, 98, and 116. See also U.S. Depart- 
ment of State, Background and Analysis: East Coast Maritime Boundary and Fisheries 
Treaties with Canada 6—8 (March 28, 1979). 
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part of the Gulf and in the Northeast Channel may not be justified as a 
boundary between the two states. Taking these risks into account, the United 
States had agreed with Canada to establish. the permanent linkage in ac- 
cordance with Canada’s wishes. 

The idea of linkage may be useful if its aim is to achieve -harmonious 
sharing of the fishery resources between the two parties regardless of the 

‘ boundary. Then the raison d’être of the maritime boundary would seem 
to be diminished. If its aim is merely to reduce the anticipated risks, the 
linkage plan is hardly comprehensive because it does not cover the hydro- 
carbon resources. Presumably, the linkage plan relating only to fishery 
resources was rather to protect the possiblé ruin of fishing communities 
in both countries in case there was a “winner take all” decision. If the fishery 
resources are that vital to either party, it would be useful for both to arrange 
a pactum de contrahendo, i.e., a loose linkage, instead of a rigid permanent one, 

: prior to submitting the case to the Court, with a view to protecting the 
fishing economy in both countries.® . - 

If the factor of fishery resources is that significant, the Court may pay 
due regard to it and take account of it in the delimitation of the boundary, 
by analogy with the unity of deposits. Even though the theory of the unity 
of, deposits, particularly of fishery resources, has not played any decisive 
role in the delimitation of sea boundaries, in some cases it has been used to 
abate or adjust the application of the chosen method of delimitation. In- 
deed, in the Gulf of Maine area, the primary significance of delimitation 
lies in the fair and equitable division of resources. Moreover, fishery re- 
sources, which would continuously provide high protein if properly man- 
aged, appear to have more long-range importance than hydrocarbon 
deposits, which may be depleted in less than a generation.™ It would be 
desirable for the Court to give due attention to the factor of resources in 
the area concerned. l 

However, division and sharing of resources should primarily be based 
upon the final determination of the maritime boundary, for the very reason 
that the seaward extension of coastal states’ jurisdiction is aimed at acquir- 
ing the rights to the resources, and the purpose of delimitation of the bound- . 
ary is to clarify such rights between states. It is expected that the decision of - 
the Court will for all logical and practical reasons be fair and equitable, re- 
flecting all the relevant and prevailing factors, including the unity of 
deposits, in the area concerned..There seems to be no reason for hesitation 
in submitting the case to third-party settlement. Without a precise delimita- 
tion of the maritime boundary, there will never be a clear-cut allocation 
of the marine resources. The maritime boundary dispute should therefore 
be settled first. 


`- 871979 House Hearings at 59-60; 1980 House Rep. at 13-14; 1980 Senate Hearings at 35 
and 61-62. See also Canadian Dep't of Oceans and Maritime Affairs, supra note 56, at 1-3. 
` 8 [1969] ICJ Rep. 3, para. 97. 

* See note 8 supra. 
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Renegotiation for an Expedient Solution 


Despite the desirability of an equitable delimitation of a mutually ac- 
ceptable boundary, there are always risks in third-party settlement. These 
risks may be reduced by a pretrial plan. For example, the parties may 
arrange a pactum de contrahendo stipulating certain basic principles to 
govern the future renegotiation and readjustment concerning fishery re- 
sources management and hydrocarbon development in the boundary area. 
In fact, the scrapped Fisheries Agreement was hghly elaborate and sophis- 
ticated; many of its provisions are likely to survive in the renegotiation. 
Opponents of the Agreement raised only a few issues: first, unfair entitle- 
ment to certain fish stocks, such as scallops; second, Canadian access to the 
U.S. zone and participation in its management; and third, a cumbersome 
structure for certain decisions regarding management and conservation.® 
Therefore, it should not be difficult to agree on some basic joint and co- 
operative management principles regardless of the outcome of the 
boundary determination. The parties may also agree on readjustments to 
entitlements of certain stocks in order to accommodate accepted historic 
titles after the delimitation is completed. 

Since it will take about 3 years for the Court to determine the boundary 
delimitation, it is necessary that a less comprehensive.interim fisheries agree- 
ment be concluded in the meantime. Even though the interim agreement 
was not effective in the past, partly because of political bargaining, it 
seems that it would not be difficult to arrange an interim agreement “in a 
spirit of understanding and cooperation,”® once both parties submit the 
case to the Court. It would also be useful to include some of the already 
agreed, uncontroversial provisions in the scrapped Fisheries Agreement. 
Otherwise, both parties would suffer unnecessarily from overfishing 
without a formal mechanism for cooperative management. Indeed, the 
parties should “make every effort to enter into provisional arrangements 
of a practical nature” that would not jeopardize or hamper maintenance 
of the status quo.” 

If Canada officially accepts the decoupling of the Fisheries Agreement 
and the Boundary Settlement Treaty, and agrees to settle the boundary 
first by submission to a third party, it should be possible to conclude a 
revised Boundary Settlement Treaty. The only noticeable new feature con- 
tained in the Senate resolution was its call for the selection of national 

- judges from each side, which was precluded in the 1979 Boundary Settle- 
ment Treaty.® Such a provision would probably not pose much of a prob- 
lem to Canada. a 

This boundary decision by the Court will carry great significance not 


5 See 1981 SENATE Rer., supra note 47, at 1-2. 

s See Draft Convention on the Law of the Sea, UN Doc. A/CONF. 62/WP. 10/Rev.3, and 
Add.1 and Corrs. 1-6 (1980), Arts. 74(3) and 83(3), reprinted in 19 TEM 1131 (1989). 

87 Ibid. 

38 See 1981 SENATE REP., supra note 47, at 4. 
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only for the two countries but also for the international community. By 
demarcating a precise boundary line over the troubled waters between 
the United States and Canada, the Court’s delimitation will help clarify such 
jurisdictional controversies. The two countries will no longer grope in the 
dark. The boundary settlement will facilitate the development of potential 
oil and gas deposits in the disputed area and will furnish a guideline for deal- 
ing with the controversial issues concerning fishery resources in the 
area concerned. 

This case is also expected to be another landmark in the development . 
of international law on the delimitation of sea boundaries between states 
because it will be the first decision regarding a single maritime boundary 
over the continental shelf and the water column. In addition, in this case, 
unlike the two previous cases relating only to the continental shelf,® the 
Court will have to deal with fishery resources as well as natural prolonga- 
tion, The reasoning of the Court will constitute a significant precedent 
for the delimitation of 200-mile exclusive economic zones. 


III. ANALYSIS OF THE MARITIME BOUNDARY ISSUES 


The Problem 


In accordance with the terms of the two Agreements annexed to the 
Boundary Settlement Treaty, the following question will be put to the Court: 


What is the course of the single maritime boundary that divides the 
continental shelf and fisheries zones of the United States of America 
and Canada from a point in latitude 44°1 1'12”N, longitude 67°16'46"W 
to a point to be determined by the Court within an area bounded by 
straight lines connecting the following sets of geographic coordinates: 
latitude 40°N, longitude 67°W; latitude 40°N, longitude 65°W; 
latitude 42°N, longitude 65°W?” 


The Court will be asked not only to-describe the course of the single mari- 
time boundary in terms of a geodetic line connecting the geographic co- 
ordinates but also to depict it on the two maps designated by the parties.” 
The single maritime boundary of the continental shelf and the water column 


®8See North Sea Continental Shelf cases, [1969] IC] Rep. 3; Anglo-French 
Continental Shelf 1977 Award, supra note 24. See also the 1978 Special Agreement relating 
to the pending Tunisia-Libya Continental Shelf case at the IC], reprinted in 18 ILM 51 (1979). 

% See Special Agreement, supra note 30, Art. H. See also Arbitration Agreement, supra note 
31, Art. II. . 

71 In the North Sea Continental Shelf cases ({1969] ICJ Rer. 3), the parties asked the Court to 
indicate the principles and rules of international law in order flexibly to determine the 
continental shelf boundaries later by negotiations. However, in the Anglo-French Continental 
Shelf arbitration (1977), supra note 24, the tribunal was asked to decide the course of the 
boundary. After reviewing the 1977 award, the United Kingdom alleged that there were 
errors in the depiction of the boundaries: first, in the Channel Islands area, because of the 
selection of certain base points in the United Kingdom’s disfavor; second, in the Atlantic region, 
because of the differences caused by the scale distortions between the rhumb line 
drawn by the tribunal as the straight line on a Mercator chart and the geodetic line, which the 
United Kingdom preferred, drawn on the surface of the earth. In a second decision in 1978, 
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will start from the designated point”—1.e., the connecting point between 
the disputed area around the islets of Machias Seal and North Rock and 
the middle “unclaimed area”—and end at a certain point in the triangle 
designated off Georges Bank, which straddles the 200-mile limit.” There- 
fore, even after the Court’s decision, the problem of delimiting the short 
maritime boundary between the parties that will be affected by the 
eventual determination of sovereignty over the disputed islets, will remain.” 
The decision will also allow the commencement of negotiations for the 
extension of the maritime boundary up to the outer limit of the continental 
margin, about 115 miles beyond the 200-mile limit.™ In case this ocean- 
ward extension is not settled within a year of the initial decision, there 
would be another round of the third-party procedure in accordance with 
the provisions on the question in each agreement.” 


reprinted in 18 ILM 462 (1979), the tribunal accepted the argument of the United Kingdom 
relating to the base points in the Channel Islands area, and rectified the course of the boundary. 
In the Atlantic region, however, the tribunal rejected the United Kingdom’s allegation, not 
because it had practical or theoretical reasons for preferring the rhumb line, but because 
equitable considerations had already been correctly taken into account by employing the 
half-effect method of delimitation relating to the Scilly Isles. . 

In order to avoid another round of disputes over the interpretation of the decision of the 

Court, as in the 1978 Anglo-French award, the United States and Canada arranged sophisticated 

„plans. Two maps—Canadian Hydrographic Service Chart No. 4003, and United States 
National Ocean Survey Chart No. 13006—were designated for the depiction of the geodetic 
boundary line on the basis of the 1927 North American Datum. The Court, including any 
technical experts, is to consult with the parties as may be necessary concerning any common 
computer programs of the parties for technical calculations. Special Agreement, supra note 
30, Arts. II and IV. 

% This point is located about 21 miles from the disputed islet of Machias Seal. See 
provisions cited in note 70 supra. 

It is not certain why the parties requested that the Court determine the boundary line 
up to a certain point in the designated triangle instead of, e.g., up to the 200-mile limit, or the 
1,000-meter isobath. See provisions cited in note 70 supra. 

T“ Since the United States still maintains its traditional position of a 3-mile territorial sea, 
while Canada claims a 12-mile limit, this short boundary to be delimited may or may not be 
called a territorial sea boundary. See note 16 supra. The rules for the delimitation of the territorial 
sea are slightly different from those for the continental shelf/exclusive economic zone. Com- 
pare Art. 12, Geneva Convention on the Territorial Sea, infra note 80, with Art. 6, Geneva Con- ` 
vention on the Continental Shelf, infra note 78. Compare also Art. 15 with Arts. 74/83 of the 
Draft Convention on the Law of the Sea, supra note 66. 

75 The continental margin in the Gulf of Maine area extends into the Atlantic about 110 miles 
beyond the 200-mile limit. According to Article 76 of the Draft Canvention on the Law of the 
Sea, the outer edge of the continental margin will be established “by straight lines not 
exceeding 60 nautical miles,” connecting either “the outermost fixed points at each of which the 
thickness of sedimentary rocks is at least 1 per cent of the shortest distance from such point to 
the foot of the continental slope,” or “fixed points not more than 50 nautical miles from the 
foot of the continental slope.” However, the fixed points shall not exceed either 350 miles 
from the baselines from which the breadth of the territorial sea is measured, or 100 miles from 
the 2,500-meter isobath. See Draft Convention on the Law of the Sea, supra note 66, Art. 76, 
Ann. II. 

76 See Special Agreement, supra note 30, Art. VII. See also Arbitration Agreement, supra 
note 31, Art. XIII. 
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Applicable Law - i 


Since the Court will be charged with deciding the course of the maritime 
boundary in accordance with “the principles and rules of international 
law applicable in the matter as between the parties,” its initial task will be to 
identify the principles and rules of international law in force at the time of 
the decision,” 

Both the United States and Canada are parties to the Geneva Con- 
vention on the Continental Shelf of April 29, 1958. Article 6 of the Con- 
vention provides: i 


1. Where the same continental shelf is adjacent to the territories 
of two or more States whose coasts are opposite each other, the 
boundary of the ‘continental shelf appertaining to such States shall 
be determined by agreement between them. In the absence of agree- 
ment, and unless,another boundary line is justified by special circum- 
stances, the boundary is the median line, every point of which is equidis- 
tant from the nearest points of the baselines from which the breadth 
of the territorial sea of each State is measured. 


2. Where the same continental shelf is adjacent to the territories 
of two adjacent States, the boundary of the continental shelf shall be 
determined by agreement between them. In the absence of agree- 

` ment, and unless another boundary line is justified by special circum- 
stances, the boundary shall be determined by application of the 
principle of equidistance from the nearest points of the baselines from 
which the breadth of the territorial sea of each State is measured.” 


Since the Court is to decide the course of the single general maritime 
boundary, Article 6 of the Convention may be limited in its applicability 
because it does not cover the water column. It may be applicable 
only if combined with the similar equidistance-special circumstances rule 
in Article 7(5) of the 1958 Convention on Fishing and Conservation of 
the Living Resources of the High Seas.” However, this possible argument 
seems weak not only because the fisheries zone was generally regarded as 
a 12-mile belt beyond the territorial sea but also because there is a gap be- 
tween the wording of Article 6 of the Continental Shelf Convention and 
Article 7(5) of the Convention on Fishing and Conservation, which was 
identical with Article 12(1) of the Convention on the Territorial Sea and the 
Contiguous Zone.®° Moreover, such an argument seems to be ruled out in 


™ See provisions cited in note 70 supra. 

78 See 499 UNTS 311, 15 UST 471, TIAS No. 5578. 

79 Article 7(5) of the Convention provides that “(t]he principles of geographical demarca- 
tion as defined in Article 12 of the Convention on the Territorial Sea and the Contiguous 
Zone shall be adopted when coasts of different States are involved.” See 559 UNTS 285, 
17 UST 139, TIAS No. 5969. 

80 Article 12(1) of the Convention on the Territorial Sea and the Contiguous Zone provides: 


Where the coasts of two States are opposite or adjacent to each other, neither of the States 
is entitled, failing agreement between them to the contrary, to extend its territorial 
sea beyond the median line every point of which is equidistant from the nearest points on, 
the baselines from which the breadth of the territorial seas of each of the two States is mea- 
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this case because Canada is not a party to the Convention on Fishing and 
Conservation. 

The rule of Article 6 itself has been controversial because of the unclear 
relationship between equidistance and special circumstances. The drafting 
history of Article 6 may shed some light on the nature of this relationship. 
The International Law Commission, recognizing that there were no estab- 
lished principles or rules on delimitation between states, started its dis- 
cussion on the assumption that the continental shelf boundary should be 
delimited by agreement, and that otherwise the case should be decided 
by arbitration. However, the advice of the Committee of Experts about 
the delimitation of the territorial sea boundary apparently led the Commis- 
sion to take a different view. The Committee of Experts came to the follow- 
ing conclusion about lateral delimitation of the territorial sea: 


l. After thoroughly discussing different methods the Committee de- 
cided that the (lateral) boundary through the territorial sea—if not 
already fixed otherwise—should be drawn according to the principles 
of equidistance from the respective coastlines. 


2. In a number of cases this may not lead to an equitable solution, 
which should then be arrived at by negotiation.® 


Fascinated by the seemingly convenient and practical method of equidis- 
tance, the Commission concluded without much difficulty that the equi- 
distance method should be the general rule, subject to modification in 
cases of special circumstances, such as an exceptional configuration of the 
coast, the location of islands, or the presence of navigational channels.® 
Following the advice of the Committee of Experts, the Commission in an 
‘almost impromptu and contingent manner held that the rules for the 
territorial sea boundary should also be used for the delimitation of the 
continental shelf.** This formula was adopted in the 1958 United Nations 
Conference on the Law of the Sea without any substantial change.” 
Although a majority of the agreements reached by parties to the 1958 
Convention on the Continental Shelf have generally followed the equidis- 


sured. The provisions of this paragraph shall not apply, however, where it is necessary 
by reason of historic title or other special circumstances to delimit the territorial seas of 
the two States in a way which is at variance with this provision. 


See 516 UNTS 205, 15 UST 1606, TIAS No. 5639. 
. 31 See generally UN Doc. A/CN.4/SR.69 (1950), reprinted in [1950] 1 Y.B. Int’: L. Comm’n 232- 

34; UN Doc. A/CN.4/SR.115—-16 (1951), [1951] 1 Y.B. INT'L L. Comm’n 285-94. See also 
Report of the International Law Commission on its 3d session, UN Doc. A/CN.4/SER.A/ 1351, 
[1951] 2 Y.B. INTL L. Comm'n 143. 

% See Frangois, Second Report on the Regime of the Territorial Sea, UN Doc. A/CN.4/61/ 
Add.1, Annex, at 6-7 (1953). 
` S See International Law Commission, Report on its 5th session, UN Doc. AICN. 4/ SER.A/ 
1953/Add.1 (1953), [1953] 2 Y.B. Int’: L. Comm'n 216. 

* See note 74 supra. See also UN Doc. A/CN.4/SR.205, at 13~14 (1953); UN Doc. A/CN.4/ 
SR.236, at 7-9 (1953). 

85 See 6 UN CONFERENCE ON THE LAW OF THE SEA, OFFICIAL Recorps 96-98 (1958), UN Doc. 
A/CONF.13/42 (1958). 
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.tance-special circumstances rule, quite a few states have chosen not to apply 
it strictly.” Indeed, the applicability of Article 6 was inherently limited 
because agreement could not be reached in cases where the parties dis- 
agreed on the existence and assessment of special circumstances. The re- 
cent extensions of maritime jurisdiction have raised additional doubts 
about the applicability of Article 6 because the farther out the equidistance 
line is extended, the greater the magnifying effect of diversion becomes. 

The first major challenge was issued by the Federal Republic of Ger- 
many in the North Sea Continental Shelf cases.*® Dealing with a situation in 
which the parties to the dispute were not mutually bound by the Convention 
on the Continental Shelf, the ICJ rejected any mandatory applicability of 
Article 6 as a matter of customary international law,” and firmly stated 
that delimitation is to be effected “in accordance with equitable principles, 
and taking account of all the relevant circumstances.”*! The “relevant cir- 
cumstances,” the term the Court substituted for the “special circumstances” 


8 For agreements between opposite states, see, e.g., Finland/Soviet Union Agreement of May 
5, 1967, U.S. Der’r or STATE, OFFICE OF THE GEOGRAPHER, LIMITS IN THE Seas, No. 56 [here- 
inafter cjted as LIS]; Norway/United Kingdom Agreement of March 10, 1965, LIS No. 10 
Revised; Netherlands/United Kingdom Agreement of Oct. 6, 1965, ibid.; Denmark/Norway 
Agreement of Dec. 8, 1965, ibid. For agreements between adjacent states, see, e.g., German 
-Democratic Republic/Poland Agreement of Oct. 29, 1968, LIS No. 65; Norway/Sweden 
Agreement of July 24, 1968, LIS No. 2; Finland/Soviet Union Agreement of May 20, 1965, LIS 
No. 71; Norway/Soviet Union Agreement of Feb. 15, 1957, LIS No. 17. 

87 Lateral sea boundaries delimited between states not mutually bound by the 1958 Con- 
vention: 


Colombia/Panama (East) Nov. 20, 1976 LIS No. 79 
Colombia/Panama (West) Nov. 20, 1976 . LIS No. 79 
Colombia/Ecuador Aug. 24, 1975 i LIS No. 69 
Gambia/Senegal June 4, 1975 LIS No. 85 
E. Germany/W. Germany June 29, 1974 LIS No. 74 
France/Spain Jan. 29, 1974 LIS No. 83 
Argentina/Uruguay Nov. 19, 1973 LIS No. 64 
Turkey/USSR April17, 1973 LIS No, 59 
Brazil/Uruguay July 21, 1972 LIS No. 73 
W. Germany/Denmark Jan. 28, 1971 LIS No. 10 
W. Germany/Netherlands Jan. 28, 1971 LIS No. 10 
Indonesia/Malaysia Oct. 27, 1969 LIS No. 1 
Abu Dhabi/Qatar March 20, 1969 LIS No. 18 
~ Guinea-Bissau/Senegal : April 26, 1960 LIS No. 68 
Chile/Peru Aug. 18, 1952 LIS No. 86 
Ecuador/Peru Aug. 18, 1952 LIS No. 88 


This tendency to disregard the equidistance method has even appeared in agreements between 
parties to the 1958 Geneva Convention. For example, in the Malaysia/Thailand Agreement of 
December 21, 1971, a lateral boundary in the northern part of the Malacca Strait was 
established for a distance of 89.32 miles without applying equidistance at all. See LIS, supra note 
86, No. 81. 

88 See, e.g., F. T. Christy, Jr., & H. Herfindahl, A Hypothetical Division of the Sea Floor, a map 
prepared for the Law of the Sea Institute, 1967, reprinted m W. FRIEDMANN, THE FUTURE OF THE 
Oceans 4-5 (1971). 

89 [1969] ICJ Rep. 3. 

% Id., paras. 24, 45-46, 82-83, and 89. 

a1 Id., para. 101(C)(1). 
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of Article 6 of the Convention, were: (1) general configuration of the coast- 
line,” (2) geological aspects,® (3) unity of deposits,” and (4) the relative 
length of the coastline.” The ICJ also suggested the possibility of the con- 
current use of various methods in cases where equity excludes the equidis- 
tance method,® since there is no legal limit to the considerations that may 
be taken into account for an equitable delimitation.” 

However, the tribunal in the Anglo-French Continental Shelf arbitration,® 
dealing with parties bound by the Convention on the Continental Shelf, 
attempted to integrate the conventional law provided in Article 6 and the 
customary law identified in the North Sea Continental Shelf cases. Sig- 
nificantly, the tribunal did not endorse the interpretation that the equidis- 
tance line is the general rule, and special circumstances the exception, 
which meant dropping the view that the state claiming special circum- 
stances must prove their existence and show they justify a boundary 
other than the equidistance line.” The tribunal declared that the equidis-- 
tance principle and “special circumstances” are not separate but form a 
single rule. Moreover, “the equidistance-special circumstances rule and 
the rule of customary law have the same object—the delimitation of the 
boundary in accordance with equitable principles,” and “the rules of cus- 
tomary international law are relevant and even essential means Both for 
interpreting and completing the provision of Article 6.”'” 

Similar efforts at integration have also been made in the negotiations 
at UNCLOS III. From the outset, proequidistance and proequity groups 
have engaged in serious debates over the controversial issue of delimita- 
- tion. Despite the intensive and protracted negotiations, the issue of 
delimitation between states, as the last of the hard-core issues, may not be 


%2 Id., paras. 96 and 101(D)(1). % Id., paras. 95 and 101(D)(2). 
Id., paras. 97 and 101(D)(2). 35 Id., paras. 98 and 101(D)(3). 
% Id., paras. 55 and 92. 87 Id., para. 93. 


98 See 1977 Award, supra note 24. The court of arbitration stated in paragraph 68 that the 
equidistance principle and “special circumstances” are not “separate rules” but a “single one, 
a combined equidistance-special circumstances rule.” 

99 For travaux préparatoires of Article 6 of the Convention on the Continental Shelf, see 
generally UN Docs. A/CN.4/SR.201, SR.204, SR.205, and SR.236 (1953); [1953] 1 Y. B. INT'L L. 
Comm'n 125-35 and 355-56; see also UN Doc. A/CONF.13/C.4/SR.31 (1958); 6 UN Con- 
` FERENCE ON THE LAW OF THE SEA, OFFICIAL RECORDS 91—98 (1958). For the interpretation 
of Article 6 by the IC] in the North Sea Continental Shelf cases, see [1969] IC] Rep. 3, paras. 
47-56. 

300 See 1977 Award, supra note 24, para. 68. 

101 Id., para. 75. 102 Thid, 

103 At the outset of the Salva of Negotiating Group 7 at the spring session of 1978 in 
Geneva, the proequidistance group of 22 states proposed the following draft: “The delimita- 
tion of the Exclusive Economic Zone [Continental Shelf] between adjacent or opposite States 
shall be effected by agreement employing, as a general principle, the median or equidistance 
line, taking into account any special circumstances where this is justified.” See Conf. Doc. NG7/2 
(May 1, 1978). 

The proequity group of 29 states in turn proposed the following draft: “The delimitation 
of the economic zone or continental shelf between adjacent or/and [sic] opposite States shall be 
effected by agreement, in accordance with equitable principles taking into account all relevant 
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unraveled in such a way as to make both groups happy.’ The most likely 
compromise may be the one provided in paragraph 1 of Article 74/83 of the 
Draft Convention on the Law of the Sea: 


The delimitation of the exclusive economic zone/continental shelf be- 
tween States with opposite or adjacent coasts shall be effected by agree- 
ment in conformity with international law. Such an agreement shall be 
in accordance with equitable principles, employing the median or 
equidistance line, where appropriate, and taking account of all cir- 
cumstances prevailing in the area concerned.}% 


Just as in Article 6 of the Geneva Convention, the element of “agreement,” 
although it seems but a “procedural rule,” plays the “leading role.” In the 
second sentence, the two “competing elements” of equidistance and 
equitable principles are connected by the “fluid element” of circumstances. 
The phrase, “all circumstances prevailing in the area concerned,” seems to 
be a compromise between “special” and “relevant circumstances.” 1 Despite 
the vagueness resulting from this compromise, the provision does provide 
for the use of combined methods, if necessary, to attain an equitable de- 
limitation. According to the text, the main criterion is that delimitation shall 
be effected “in accordance with equitable principles.”. “Equidistance” 
seems to be characterized as the most useful method where its application 
is appropriate. The balance between an equidistance line and the equitable 
consideration of the prevailing factors would be determined by the ap- 
propriateness/inappropriateness standard in the particular geographical 
situation. To generalize the “prevailing circumstances” seems more dif- 
ficult owing to the two diffusing qualifiers “all” and “in the area concerned,” 
but the phrase seems to put emphasis upon geographical factors.!” In 
contrast with the 1958 Geneva Convention, which allowed reservations to 
Article 6, the Draft Convention does not permit reservations to Articles 74 
and 83.’ It is expected that this will facilitate the further development of . 
standards for the equitable consideration of “circumstances prevailing in 
the area concerned.” 

The important question is whether the new Convention on the Law of the 
Sea will have been ratified by both Governments prior to the decision by 
. the Court. If so, the next question is whether the provision will help the 
position of either of the parties at the expense of the other. The answer is 
that it will not because, as stated above, Articles 74 and 83 were the product 


circumstances and employing any methods, where appropriate, to lead to an equitable solu- 
tion.” See Conf. Doc. NG7/10 (April 20, 1978). 

For subsequent developments, see generally Working Papers of Negotiating Group 7, Conf. 
Docs. NG7/1-45 (April 19, 1978—Aug. 22, 1979). 

104 See UN Press Release, Sea/422, Sept. 2, 1980, at 18-19. 

105 See Draft Convention on the Law of the Sea, supra note 66, Arts. 74 and 83. 

108 See note 103 supra. See also Report of the Chairman on the Work of Negotiating Group 7, 
UN Doc. A/CONF.62/L.47 (1980). . 

107 Interview with the Hon. Andrés Aguilar, Chairman of the Second Committee of 
UNCLOS III, at his special lecture at the Harvard International Law Society, Nov. 12, 1980. 

108 See Draft Convention, note 66 supra, Arts. 74, 83, 298, and 309. 


1981] ' THE GULF OF MAINE MARITIME BOUNDARY DISPUTE f 609 


of a compromise between the proequidistance and proequity groups, and 
were drafted in such a way as best to represent customary law and state 
practice." Should the articles have effect for the parties, the Court will 
carefully examine the applicability of the equidistance line and equitable 
considerations stemming from the particular circumstances prevailing in 
the area concerned. 


Basic Positions 


The United States and Canada each disclosed its basic legal position on 
the maritime boundary issues in the early summer of 1977. The United 
States confirmed its position that since Georges Bank is the natura] pro- 
longation of U.S. land territory, the Northeast Channel should be the 
boundary. It believes that this line is justified by the existence of special 
circumstances and supported by the equitable principles set forth in the 
North Sea Continental Shelf cases.‘ 

Canada reaffirmed its traditional position on the equidistance line, 
arguing that “[it] does not accept [that] the regime of customary inter- 
national law, as defined and applied by the ICJ between states not bound 
by the Convention on the Continental Shelf, is applicable to the de- 
termination of continental shelf boundary between Canada and the 
U.S.A.”"! Canada further asserted that, “as both Canada and the U.S.A. are 
parties to the 1958 Geneva Convention on the Continental Shelf, they are 
bound to settle their continental shelf boundary in accordance with the 
conventional regime and, in particular, with the ESAE cir- 
cumstances rule set out in Article 6.1 

In the view of the United States, however, a maritime boundary in 
the Gulf of Maine should reflect the special circumstances of that area, be- 
cause, despite the fact that the United States coastline is nearly four times 
as long as that of Canada in the Gulf, “the concavity of the New England 
coastline and the convexity of the Nova Scotian coastline cause an equi- 
distant line to be ‘pulled’ toward the United States coastline, thereby creating 
a boundary that is not in accordance with equitable principles.” ™? 

Flatly denying the existence of any special circumstances in the area, 
Canada would not accept any of the factors raised by the United States 
on the basis of suggestions in the North Sea Continental Shelf cases. Canada 
argued that they are relevant to the North Sea, but not to the Gulf of 
Maine.’“ In its view, the equidistance line produces a fairly equitable 
result, because the protrusion of the peninsula and the concavity of the 
coast in the Gulf are “amply compensated by the peninsula and islands 
protruding seaward of Massachusetts in the area of Cape Cod.”15 


199 See note 103 supra and Report of the Chairman, note 106 supra. 

“4° See U.S. Dep't of State, Maritime Negotiations with Canada: The Gulf of Maine Area, File 
POL 33-51, at 5 (May 17, 1977). 

11 See Canadian View of the Gulf of Maine/Georges Bank Boundary Line, supra note 4. 

412 Ihid. 

113 See Maritime Negotiations with Canada, note 110 supra. 

1 See Canadian View, note 111 supra. MS Ibid. 
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Furthermore, relying on the treatment of islands and promontories in 
the Anglo-French Continental Shelf award,'® Canada challenged the United 
States by expanding its claim over an additional area of 2,800 square miles, 
including 1,500 square miles of Georges Bank." The “equitable equidis- 
tance line” was drawn by discounting the effect of Cape Cod and the is- 
lands of Nantucket and Martha’s Vineyard on the ground that such a 
distorting effect would constitute “special circumstances” under inter- 
national law. 

Saying that Canada was attempting “to expanc rather than to narrow 
the differences,”"® the United States rejected the revised Canadian claim 
as without merit, and made clear that it would continue to exercise juris- 
diction on the ground that the “Cape Cod and Nantucket Island areas 
closely linked to Georges Bank and of great historical, political and eco- 
nomic importance to the United States, do not constitute distorting pro- 
jection.”?”° 


Analysis of Major Legal Issues 


Even though both the United States and Canada are parties to the 1958 
Convention on the Continental Shelf, each party has taken a different 
view of the applicable law. In contrast to Canada’s insistence upon a narrow 
interpretation of Article 6 of the Convention, the United States would 
interpret it as broadly as possible. The United States believes that the 
equitable principles of the Truman Proclamation were embodied in 
Article 6, and that the equitable principles and Article 6 are not merely 
juxtaposed, but form a continuum of law.”! The possible justification of 
this attitude depends upon the true relationship between Article 6 and 
the customary law. 

The travaux préparatoires of Article 6 clearly demonstrate that equidis- 
tance is the general rule and special circumstances the exception.” This 
interpretation was made by the ICJ in the North Sea Continental Shelf 
cases." However, the tribunal in the Anglo-French Continental Shelf 
arbitration took a different view, declaring that Article 6 was not formulated 
as two separate rules, but a single combined equidistance-special circum- 
stances rule."*4 The award further stated that 


ue See 1977 Award, supra note 24, paras. 243-51. 

NT See 112 Can. Gaz., Extra No. 79, pt. I (1978), note 23 supra. 

118 Ibid. 

19 See File No. P78 016-2316, note 26 supra. 

20 Ibid. On March 6, 1981, the U.S. Government, upon scrapping the Fisheries Agreement, 
announced its willingness to allow the Canadians to fish in the expanded area, provided that 
Canada accepts the U.S. proposal to first settle the maritime boundary dispute. The United 
States made clear that it would not recognize any legal basis for the expanded claim. See 
generally 1981 Senate REP., supra note 47, at 1-2. 

121 Interview with David Colson, Assistant Legal Adviser, U.S. Dep’t of State, May 11, 1981. 

122 See generally UN Docs. A/CN.4/SR.204 and SR.205 (1953); [1953] 1 Y.B. INT'L L. Comm’n 
125-35 (1953). 

123 [1969] ICJ Rer. 3, paras. 53 and 55. 

24 But see 1977 Award, supra note 24, paras. 68-75. 
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the role of the “special circumstances” condition in Article 6 is to en- 
sure an equitable delimitation; and the combined “equidistance- 
special circumstances rule,” in effect, gives particular expression to the 
general norm that, failing agreement, the boundary between States 
abutting on the same continental shelf is to be determined on equitable 
principles. . . 75 


Between opposite states, there may not exist in general much difference 
whether Article 6 or customary law applies, and in most cases it would be 
_ difficult to distinguish the effects of the two rules. Between adjacent 
states, however, any possible gap between the two may frequently become 
noticeable in the delimitation of the 200-mile zone or the continental mar- 
gin, because the narrow special circumstances rule is inherently too limited 
to encompass the progressively distorting effect of an equidistance line.'*® 

If the traditional view that recognizes the gap between Article 6 and the 
customary law prevails, and if the applicable law is Article 6, the issue will be 
primarily whether there exist special circumstances justifying another 
boundary line. Then it would be a rather “simple” debate over the existence 
or nonexistence of special circumstances. If special circumstances are 
found, the Court would then have to assess their extent to see whether 
they would produce “manifest unfairness” in the area concerned; under 
the original meaning of special circumstances, the exception was limited 
to cases where the application of the equidistance rule would lead to mani- 
fest unfairness.” 

However, even under the traditional view of Article 6, i.e., the general 
rule of equidistance and the special circumstances exception, the United 
States would presumably argue that, since there is no hierarchy between 
the conventional law and the customary law, the customary law should 
replace ‘Article 6, which arguably became obsolete as a result of the sub- 
sequent development of law in this field. The United States may also 
assert that the travaux préparatoires clearly show that the formula of Article 6 
was propounded as de lege ferenda rather than as declaratory,’ and that the 
subsequent development of law and state practice established equitable 
principles as fundamental norms in international law. If such possible 
arguments prevail, the Court will try to determine the most equitable 
boundary line in accordance with equitable principles and by taking ac- 
count of all the relevant circumstances. The Court is expected to employ 
the equidistance line where it is appropriate and/or other methods of 
delimitation, with a view to arriving at an equitable solution. 

If the new view taken by the tribunal in the Anglo-French Continental 
Shelf arbitration, that Article 6 is a single combined equidistance-special 
circumstances rule, prevails, the Court is likely to try to chart an equitable 
boundary by making a necessary abatement of the equidistance line, 


125 See id., para. 70. 

126 See [1969] ICJ Rep. 3, para. 8. See also 2 IGJ Pleadings 29~30 (1968). 

127 See sources cited in note 122 supra. 

128 See R. R. BAXTER, Treaties and Custom, 129 Recuric pes Cours 25, 99-101 (1970 I). 
129 See 1977 Award, supra note 24, paras. 68-75. 
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provided that it recognizes the existence of special circumstances. The 
Court will of course determine whether the line claimed by the United 
States. would qualify as “another line,” as provided in Article 6, but its 
consideration may be limited within the scope of the equidistance-special 
circumstances rule. 

The key legal issue appears to be whether the Canadian argument 
for a narrow interpretation of “special circumstances” or the United States 
assertion that “special circumstances” be elevated to a partnership with 
equidistance should be adopted. However, any attempt to measure the gap 
between the two interpretations may be academic. The key to the problem 
lies in the fact that both parties similarly believe that the element of special 
circumstances is significant in making an equitable delimitation. Canada 
asserts that the new Canadian claim is marked by an “equitable equidis- 
tance line”;!*° the United States maintains that the line following the North- 
east Channel is also in accordance with equitable principles."*! In fact, they 
both believe that the new interpretation of Article 6 as a combined 
equidistance-special circumstances rule will be useful to them.’ If the 
two states argued mainly on the basis of the new interpretation, then the 
Court’s task would become simpler, because it, would not have to deal 
with the delicate problem of any possible gap between Article 6 and the 
customary law. 

Then the Court’s concern would be whether the equidistance line is 
wholly or in part inappropriate. In order to determine the appropriate- : 
ness/inappropriateness, the Court will have to decide whether there are 
any special circumstances in the area concerned.’ Since both parties be- 
lieve that the equidistance line is inequitable— Canada believes its portion 
would be “too small,” while the United States asserts it would be “too 
large”—the Court should not find it difficult to declare the existence of 
special circumstances, particularly with regard to the major disputed area. | 

The U.S. insistence that special circumstances exist is based on the 
macrogeography of the whole area concerned: although the U.S. coastline 
is almost four times as long as the Canadian, and there is an extensive 
natural prolongation from U.S. land territory, the equidistance line is pulled 
towards the middle of the Gulf by the concavity of the New England coast- 
line and the convexity of the peninsula of Nova Scotia.!* In contrast, the 
. Canadian assertion of special circumstances seems to be limited to the local 
area of Cape Cod and the islands of Nantucket and Martha’s Vineyard. 
This view has repeatedly been rejected by the United States.'* 

The -Court will have to assess the force of these conflicting claims re- 
garding special circumstances: the one relating to macrogeography, and 
the other to microgeography. If the Court determines that special 


136 See sources cited in note 23 supra. 

131 See text and source cited at note 110 supra. 

18? See sources cited at notes 23 and 121 supra. 

133 See [1969] ICJ Rep. 3, paras. 98 and 101(D)(3). See also 1977 Award, supra note 24, 
paras. 99-102, 220, 231, 246, and 250. 

194 See Dep't of State File POL 33-51, note 110 supra. 
- 185 See sources cited in note 23 supra. 
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circumstances are demonstrated in both claims, and that the effects of the 
special circumstances generated by the macrogeographical argument are 
stronger than those by the microgeographical argument, it may subtract 
the latter from the former and consider the remainder in its construction 
of the boundary. Were the Court to believe that the remainder is zero, 
ie., that the effect of the protrusion of the peninsula of Nova Scotia 
would be “amply compefsated by the peninsula and islands protruding 
seaward of Massachusetts in the area of Cape Cod,”* the net effect of the 
two special circumstances would be to cancel each other out. Were the 
Court to find that the Canadian assertion of special circumstances relating 
to the microgeography is negligible, it might ignore it by the expedient of 
de minimis non curat lex. 

In a different context, Canada also denies the existence of special cir- 
cumstances with respect to the Northeast Channel, on the ground that 
the natural prolongation arguably is not interrupted in that area. In be- 
coming party to the 1958 Convention, Canada made the following declara- 
tion with respect to Article 1: “[i]Jn the view of the Canadian Government 
the presence of an accidental feature such as a depression or a channel 
in a submerged area should not be regarded as constituting an interrup- 
tion in the natural prolongation of the land territory of the coastal statę 
_ into and under the sea.”"’ The United States, in response, made clear that 
it would not accept the declaration,’ on the ground that it was arguably 
not a valid reservation in accordance with Article 19 of the Vienna Con- 
vention on the Law of Treaties." The United States may argue that the 
declaration: does not relate to the rules of delimitation but only to the 
definition of the continental shelf in Article 1, to which reservations were 
not allowed in accordance with Article 12 of the Geneva Convention.‘ 
Whether or not the declaration is valid and persuasive, natural pro- 


138 See Canadian Press Release, note 111 supra. 
187 See MULTILATERAL TREATIES, note 9 supra, at 452. 
138 The United States responded to the Canadian declaration as follows: 


The Government of the United States does not find acceptable the declaration made by 
the Government of Canada with respect to Article 1 of the Convention on the Continental 
Shelf. The United States considers that Convention to be in force and applicable between 
itand Canada, but that such application does not in any manner constitute any concurrence 
by the United States in the substance of the declaration. 


Id. at 455. 

13 Article 19 stipulates that “[a] State may, when signing, ratifying, accepting, approving 
or acceding to a treaty, formulate a reservation unless: (a) the reservation is prohibited by 
the treaty. . . .” The United States may also argue that its objection of July 16, 1970 to the 
Canadian declaration simply left the matter in dispute between the two countries in light of the 
language of Article 21(3) of the Convention, which provides that “[w]hen a State objecting to 
a reservation has not opposed the entry into force of the treaty between itself and the reserving 
State, the provisions to which the reservation relates do not apply as between the two States to the 
extent of the reservation.” See generally Convention on the Law of Treaties, done at Vienna, 
May 23, 1969, UN Doc. A/CONF.39/27, Arts. 19-23, reprinted in 63 AJIL 875 (1969), 8 ILM 
679 (1969). l 

140 Article 12(1) of the Continental Shelf Convention, supra note 78, provides that “[a]t the 
time of signature, ratification or accession, any State may make reservations to Articles of the 
Convention other than Articles 1 to 3 inclusive.” 
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longation is not a matter to be decided at the whim of a party, but a legal 
and geological fact to be assessed by the Court. Furthermore, natural 
prolongation has been a principle in acquiring rights to natural resources. 
In other words, it is a positive factor creating rights, not a negative factor 
creating inequities. 


Observations on Each Position 


The initial task for the Court is to determine whether the Canadian 
equidistance line or the U.S. “equitable” boundary line roughly following 
the Northeast Channel would be justified as a truly equitable boundary 
firmly based on principles, rules, and criteria of delimitation. The first prob- 
lem is whether an equidistance line or even the so-called equitable equidis- 
tance line would be appropriate in this particular case.'*! The answer is 
partly affirmative and partly negative. In the northern corner of the Gulf, 
where the geographical situation is opposite as well as adjacent in varying 
degrees, it appears that an equidistance line, which would run in a southerly 
direction between the coast of Maine and that of the peninsula of Nova 
Scotią, would produce a reasonably equitable boundary. But as the geo- 
graphical circumstances between the unequal coasts of Canada and Maine 
gradually change from somewhat opposite to somewhat adjacent, the 
equidistance line gradually turns in a south-southwesterly direction, to the 
disfavor of the United States, until it “intrudes” upon the center of the Gulf. 
There it turns in a south-southeasterly direction and slices the “outer 
area” of the Gulf in half, because of the combined effect of the con- 
cavity of the New England coastline in the Gulf and the convexity 
of the bold projection of the peninsula of Nova Scotia. Such an 
equidistance line would divide the “inner area” and “outer area” within the 
200-mile limit! of the Gulf by a ratio of about 7 to 5 (in favor of the United 
States), despite the fact that the ratio of the lengths of the coastlines is 
approximately 3 to 1 even if the hypothetical closing line of the Bay of 
Fundy is treated as a part of the coast.'** Therefore, it would be fair to state 


11 See sources cited in notes 23 and 111 supra. 

182 For the convenience of analysis, the roughly semicircular Gulf area inside the hypo- 
thetical Gulf closing line between Cape Cod and Nova Scotia drawn by discounting islands 
shall be called the “inner area,” and the “outer area’—comprising the major feature of 
Georges Bank in the middle, Browns Bank near Nova Scotia, and Nantucket Shoal near 
Cape Cod—roughly resembling another half of the circle shall be called the “outer area of 
major interest.” The area to be delimited by the Court is within the 200-mile limit. The 
dimension of the 200-mile zone may be calculated by forming two hypothetical lines per- 
pendicular to and constructed at both ends of the Gulf closing line. The area to be delimited will 
be further extended up to the limit of the continental margin. 

13 The ratio of the lengths of the coastlines may be arguable. If the hypothetical closing 
line of the Bay of Fundy is not taken into account, then the ratio would be approximately 4 to 1. 
In measuring the lengths of the coastlines in the Gulf of Maine, it seems fair to discount the 
Canadian coastlines in the Bay of Fundy and to recognize the hypothetical Bay closing line 
as a part of the Canadian coastal frontage, not only because substantial areas of the Bay have 
been either incorporated into the internal waters by drawing straight baselines, or engulfed 
by the expansion of the territorial sea from 3 to 12 miles, but also because Canada has exercised 
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that such a line is inequitable in light of the doctrine of proportionality. 

and that the area to be delimited should be reasonably divided by the 

ratio of the lengths of the coastlines. Moreover, the Canadian “equitable 

equidistance line” would ironically produce a far more inequitable result 

than the normal equidistance line, for it would divide the area to be de- 

limited within the 200-mile limit almost equally in half, and altogether — 
disregard the geographical circumstances. 

The next problem is whether the line claimed by the United States, 
which roughly follows the valley line of the continental shelf, is justified. 
The answer is generally negative, particularly as regards the segment in the 
northern corner of the Gulf, where the line is drawn generously to place 
an area of 1,400 square miles on the U.S. side. Such a line is unjustifiable 
not only because there are no inequities in that corner, but also because it is 
unreasonable to draw a line along the thalweg or mid-channel when it is 
not a main channel of navigation. Cessante ratione, cessante ipsa lex. 

The segment that follows the Northeast Channel seems to have some 
merit. The 100- to 300-meter deep depression divides Georges Bank 
from Browns Bank on the surface." There also appears to be a slight ` 





exclusive fishing jurisdiction since late 1970 by drawing fisheries closing lines in the mouth of 
the Bay. See The Territorial Sea and Fishing Zones Act (1964), [1970] Can. Rev. STAT. c. T-7; 
Canadian Government Notice Establishing Fishing Zones, 104 Can. Gaz. 1, No. 52 (Dec. 26, 
1970). See also Statement of Canadian Minister of Fisheries and Forestry on the Promulgation 
of Fisheries Closing Lines, 115 ParL. DeB., H.C. (Can.) 2244—45, No. 50 (Dec. 18, 1970); U.S. 
Statement on Canadian Fisheries Closing Lines Announcement, Dep’t of State Press Release 
No. 357, Dec. 18, 1970. 

14 See sources cited in note 133 supra. 

15 The sole reason for the birth of the thalweg doctrine developed since the beginning 
of the 19th century was to preserve equal rights of access to the main channel of navigation. 
The thalweg doctrine has been applied in principle in navigable rivers, and also in a few 
territorial sea boundaries, where international navigation was the prime interest. See Treaty 
between the Principal Allied and Associated Powers, and Denmark, with regard to Slesvig, 
July 5, 1920, 113 Brir. Foreicn & Sr. Papers 465 (1920). See also Convention between 
Finland and Russia Concerning the Maintenance of River Channels and the Regulation of 
Fishing on Water Courses forming Part of the Frontier, Oct. 28, 1922, 19 LNTS 193. See also 
Territorial Sea Boundary Agreement between Johore and Singapore, Oct. 19, 1927, 18 & 
19 Geo. 5, ch. 23, at 182, 184 (1928), Art. 1. 

146 Despite the separation between Georges Bank and Browns Bank on the surface along the 
Northeast Channel, the precoastal-plain history of Georges Bank and the Gulf of Maine is 
inferred to be similar to that of coastal New England and Nova Scotia. During Cretaceous, 
Tertiary, and possibly Jurassic times, the deposition of coastal-plain sediments took place, 
resulting eventually in a sedimentary wedge 3 to 9 kilometers thick. It was mainly during the 
Pliocene epoch that a major episode of subarial exposure and erosion took place, which 
formed the general shape of the present Gulf of Maine. Streams eroded the inner part of the 
coastal-plain wedge, forming an interior lowland in the Gulf of Maine, and carving Georges 
Bank into its cuesta form. The Northeast Channel and the Great Southeast Channel were 
the water gaps for streams draining the interior lowland. However, in the subsequent 
Pleistocene epoch, continental glaciers eventually advanced across the interior lowland and as 
far as the northern edge of Georges Bank. During the glacial movement, submarine slump 
or landslides occurred along the northern slope of Georges Bank, depositing outwash materials 
in the Northeast Channel. Later, Georges Bank was submerged by the postglacial rise in sea 
level. See generally Austin, et al., Geology of New England Passive Margin, 64 Am. A. Pet. GEOL. 
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ecological difference between the stocks of the two banks.'*” This differ- 
ence was respected in the ICNAF boundary between areas 4 and 5.148 How- 
ever, such a factor would become minor when a general single maritime 
boundary, taking account of the factors prevailing in the whole area con- 
cerned, is drawn. The principle of natural prolongation is not absolute, 
but relative in the delimitation of the general single maritime boundary 
for the continental shelf and the water column.'*? Moreover, to attach any 
critical significance to a physical feature such as the Northeast Channel 
would run counter to the general tendency of state practice. For example, 
the Norwegian trough, which lies off the west and South coasts of Norway 
at a depth of 200 to 650 meters, was disregarded in the delimitation of 
the continental shelf in 1965 between Norway and the United Kingdom. ae 
Likewise, the trough between Denmark and Norway was ignored in the 
delimitation of their continental shelf in the same year.'*! In some cases, 
even extremely deep trenches were given only partial effect, e.g., the 
trenches in the Arafura and Timor Seas of depths of 1,000 to 3,000 
meters in the 1972 seabed boundary agreement between Australia and 
Indonesia.’ The northern part of Okinawa Trough, with a depth of 300 
to 1,300 meters, could be regarded as having been given only half effect 
in the 1974 continental shelf joint development agreement between 
the Republic of Korea and Japan, in that the joint development zone was es- 
tablished roughly between the trough line claimed by Korea and the 
equidistance line by Japan.’** 

The extensive natural prolongation up to the depression of the North- 
east Channel may assist and strengthen the United States position, but 
it seems doubtful that the Channel should be the boundary, not only be- 
cause there are no precedents to support giving it full effect, but also be- 


Bux. 501 (1980); Ballard & Ellis, Continental Slope and the Upper Rise off Western Nova Scotia 
and Georges Bank, 61 id. 1483 (1977); Ballard & Sørensen, The Preglacial Structure of Georges 
‘Bank and the Northeast Channel, Gulf of Maine, 52 id. 494 (1968); Emery & Uchupi, The Structure 
of Georges Bank, 3 Marine Eco.ocy 349 (1965); Oldale, Geophysical Observations on the Northern 
Parts of Georges Bank and Adjacent Basins in the Gulf of Maine, 58 Am. A. Per. Geo. BULL. 2411 
(1974); Schutz & Grover, Geology of Georges Bank Basin, 58 id. 1159 (1974). 

147 A majority of the fish stocks of Georges Bank are associated with the Virginia faunal 
grouping, whereas the stocks of Browns Bank are linked with the Boreal faunal grouping. 

148 See ICNAF, note 15 supra. 

149 See, e.g., 1977 Award, supra note 24, para. 191. : 

- 150 See Agreement between Norway and the United Kingdom Relating to the Delimitation 
of the Continental Shelf, Oct. 3, 1965, 551 UNTS 214, LIS, supra note 86, No. 10 Revised. 

151 See Agreement between Denmark and Norway Relating the the Delimitation of the Con- 
tinental Shelf, Dec. 8, 1965, 634 UNTS 71, LIS, supra note 86, No. 10 Revised. 

182 See Agreement between Australia and Indonesia Establishing Certain Seabed Boundaries 
in the Area of the Timor and Arafura Seas, Supplementary to the Agreement of 18 May 1971, 
Oct. 9, 1972, UNITED NATIONS, NATIONAL LEGISLATION AND TREATIES RELATING TO THE LAW 
OF THE Sea, UN Doc. ST/LEG/SER.B/18, at 441 (1976), LIS, supra note 86, No. 87. 

153 See Agreement between the Republic of Korea and Japan Concerning Joint Develop- 
ment of the Southern Part of the Continental Shelf Adjacent to the Two Countries, Jan. 30, 
1974, LIS, supra note 86, No. 75, 4 New Directions (eds. R. Churchill & M. Nordquist, 
1975), supra note 28, at 117. 
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‘cause making it the boundary would be unfair to Canada, which would lose 
all present and future interests in Georges Bank. Furthermore, even if the 
boundary approximately followed the valley line of the Channel, it would 
be virtually impossible to extend such a line to the continental rise, which 
should be delimited soon after the settlement of the present case. 

Thus, in the area of major dispute comprising the northeastern part 
of Georges Bank, both the equidistance line of Canada and the U.S. 
claim, which roughly follows the valley line of the continental shelf, appear 
to be inappropriate. Therefore, the Court will probably have to find the 
most appropriate line ex proprio motu. Such a decision by lex proprio motu 
would be acceptable, since the two recent cases relating to the delimitation 
` of the continental shelf also used this expedient. In the North Sea Con- 
tinental Shelf cases, the Court rejected both the German approach of a “just 
and equitable share” and the Danish-Dutch adherence to equidistance, 
and for its part declared that the delimitation should be effected in ac- - 
cordance with equitable principles, while taking account of all the relevant 
circumstances.'*4 In the Anglo-French Continental Shelf arbitration, the 
Court, dealing with the Atlantic area, rejected not only the French 
“equitable” median line between the lignes de lissage representing the general 
direction of the two opposite coasts, but also the British strict equidistance 
line. Then ex proprio motu it developed an approximate halfway line be- 
tween the two claims by giving half effect to the Scilly Isles for the reason that 
the Scillies were twice as distant as Ushant from the respective mainland.' 
This kind of decision by lex proprio motu may be undesirable if its reason- 
ing is wholly subjective, or even ex aequo et bono, which the Court is allowed 
to do only at the request of the parties. However, when a decision ex 
proprio motu is based firmly on recognized or recognizable principles and 
rules of international law, it makes a valuable contribution to the develop- 
ment of principles and rules of delimitation, and to the settlement of 
disputes by compromise based on equally competing principles, not to 
mention cases where the claims of both parties are inappropriate. 


IV. EQUITABLE SOLUTIONS BASED UPON PROPORTIONALITY 


The Doctrine of Proportionality 


The problem in the present case is that whereas the equidistance line is 
fairly equitable in the northern corner of the Gulf, it is unreasonably 
“pulled” off toward the central area of the Gulf so as to block the U.S. 
coastal frontage. The primary task of the Court will be to find a way to turn 
the equidistance line oceanward before its bold turn toward the United 
States. The modified line would thus divide at least the area of major in- 
terests—that landward of the 1,000-meter isobath or within the 200-mile 
limit—in accordance with the doctrine of a reasonable degree of pro-. 
portionality between the extent of the maritime area to be delimited 


154 See [1969] ICJ Rep. 3, paras. 20, 46, and 101 (C)(1). 
185 See 1977 Award, supra note 24, paras. 207, 210, 221, and 251-55. 
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and the length of the respective coastlines, as suggested in the North 
Sea Continental Shelf cases. The tribunal in the Anglo-French Continental 
Shelf arbitration also restated in a rather restrictive manner the proposi- 
tion that proportionality is a criterion that may be used to determine 
whether application of the equidistance method would be equitable or 
inequitable in a particular situation.**” 

Questions will arise, however, as to whether the doctrine of proportional- 
ity is merely a criterion for an equitable/inequitable test, or can be itself a 
means to establish an equitable boundary, and whether a boundary es- 
‘tablished in accordance with the doctrine of proportionality is a delimita- 
tion or an apportionment. The IC) in the North Sea Continental Shelf 
cases rejected the German approach of apportionment with a view to a just 
and equitable share, on the ground that the notion of apportionment is 
“quite foreign to, and inconsistent with, the basic concept of continental 
shelf entitlement.” But the outcome of the delimitation has raised sus- 
picions whether the IC] in the event accepted the German claim of the 
just and equitable share, and doubts whether there are practical differ- 
ences between delimitation and apportionment.*® The tribunal in the Anglo- 
French arbitration noted that such a blurring of the distinction would be 
incidental i in the marginal areas, but still endorsed the ICJ’s view regarding 
the distinction between delimitation and apportionment.’® But the distinc-. 
tion is blurred in reality and does not have much practical value. 

The tribunal worried that apportionment of the continental shelf in ac- 
cordance with the length of coastlines would be inconsistent with the funda- 
mental principle of natural prolongation.'*! However, such anxiety would 
be pointless in this case, for the principle of natural prolongation becomes 
relative in the delimitation of a single general maritime boundary, com- 
prising both the continental shelf and the water column. If geological 
and geomorphological factors have importance in the delimitation of a gen- 
eral maritime boundary, so should the factors in the water column be duly 
taken into account. The fundamental principle applied in the recent mari- 
time extension of both the continental shelf and the exclusive economic 
zone has been that “the land dominates the sea,” for “the land is the legal 
source of power which a State may exercise over territorial extensions 
to seaward.”'® Therefore, the geographical factors of the configuration 
and lengths of the coastlines should naturally take precedence. Indeed, 
among the four factors suggested by the IC] in the North Sea Continental 
Shelf cases, these two played decisive roles in the delimitations of most mari- 
time boundaries. The other two factors, namely, the geological character- 


156 [1969] ICJ Rep. 3, paras. 96, 98, and 101(D)(3). 

457 See 1977 Award, supra note 24, paras. 98-101. 

158 See [1969] IC} Rep. 3, paras. 20, 88, and 91. 

159 See, e.g., Friedmann, The North Sea Continental Shelf Cases—A Critique, 64 AJIL 229, 
234 (1970). 

160 See 1977 Award, supra note 24, para. 78. 

181 Id., paras. 78 and 101. See also [1969] ICJ Rep. 3, para. 20. 

182 [1969] IC] Rep. 3, para. 96. 
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; HS and the unity of deroat, ‘have sometimes been given some effect but 
have never played any decisive role as guiding principles because they are 
inherently imprecise.’ 

In the Gulf of Maine area, where the equidistance line produces an 
almost equal division, notwithstanding the approximately 3 to 1 ratio in the 
lengths of the coastlines,’ the inequity should be remedied in accordance 
with the criterion of a reasonable degree of proportionality. Merely to 
attempt an abatement of the inequitable equidistance line may not do justice, 
if it does not substantially meet this criterion. As will be shown later, there 
are certain legitimate methods that would produce equitable results in ac- 
cordance with the. criterion of proportionality. Ideally, it should be used 
together with any other methods of delimitation needed for an equitable 
delimitation. It is not merely a negative criterion to test whether a line is 
equitable or inequitable; it should play a positive role as a guiding prin- 
ciple. In this sense the doctrine of proportionality is located in the realm 
of equitable principles: that is, it is one of the equitable principles applicable 
in the area concerned. Application of the doctrine of proportionality 
does not necessarily mean that the parties should parcel out the maritime 
area by completely refashioning nature; it is rather a procedure for finding _ 
the most appropriate line by taking account of the most prevalent factor, 
the length of the coastline in the particular area. 

In cases where an equidistance line would produce a generally 
equitable result with small exceptions, an abatement would do justice. How- 
ever, in cases where the equidistance line is “extraordinary, unnatural, 
and unreasonable,”!® delimitation should be effected by some other means 
because an abatement alone would not correct the inequities. Since the 
ICJ suggested “the concurrent use of various methods”! and excluded 
any imperative rule, application of the doctrine of proportionality would 
be fairly justified in such areas as the Gulf of Maine where the length of 
the coastline is the prevailing factor. 


Application of Proportionality to the Gulf of Maine Area 


The doctrine of proportionality has already proved its applicability in 
the 1974 agreement on the continental shelf delimitation in the Bay of 
Biscay between France and Spain.!® The geography of the Bay of Biscay 


163 As to the applicability of the principle of natural prolongation, see text at notes 149-53 
supra. The unity of deposits, though the very object of the legal regime of the maritime ex- 
tension, is not in itself a principle or a criterion of delimitation; it is not anything more than 
“a factual element which it is reasonable to take into account in the course of the negotiations for 
a delimitation.” See [1969] ICJ Rep. 3, para. 97.The problem of a common deposit straddling 
a boundary was once regarded as a hard-core issue, but now it is resolved one way or another 
by the development of the method of unitization. In the joint report of Oct. 15, 1977, the 
United States and Canada already agreed in principle on the unitization plan by establishing 
a shared access zone in the boundary area. See Joint Report, note 19 supra, Attachment II. 

164 See note 143 supra. 185 See [1969] ICJ Rep. 3, para. 24. 

188 See id., para. 90. 

187 See LIS, supra note 86, No. 83, UN Doc. ST/LEG/SER. B/19, at 445-50 (1980), VERTRÄGE 
UND DEKLARATIONEN ÜBER DEN FESTLANDSOCKEL 156 (G. Rüster ed. 1975). 
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area is somewhat similar to that of the Gulf of Maine area. The Spanish 
coastline in the Bay of Biscay runs westward, forming a rather straight line, 
whereas the French coast projects first northward from the terminus of the 
land boundary, forming a right angle to the hinge point, Pointe de la. 
Negade, and then turns sharply to the northwest, running all the way in a 
long arc until it meets the mouth of the English Channel. The French coast- 
line is considerably longer and much more indented than the nearly straight 
Spanish shore (see map 1). 

The states agreed- without difficulty to use the equidistance method up to 
a certain point inside the area forming a nearly right angle with relatively 
equal lengths of coastline from the terminus of the land boundary. In order 
to determine the terminus of the equidistance line, negotiators drew an arc 
from the hinge point, where the French coast changes direction towards 
the northwest, to a certain base point on the Spanish coast, using as a radius 
the distance between the land boundary terminus and the hinge point. 
An equidistance boundary was drawn without difficulty up to a mid-point 
on the diagonal between the hinge point and the base point on the Spanish 
coast. The parties could not agree further, because Spain wished to continue 
the equidistance line from the agreed mid-point to the point where it would 
interstct the. arc, while France wanted to terminate the equidistance line 
dt the mid-point. The parties eventually compromised by splitting the dif- 
ference, and designating a point R where the equidistance line eventually 
ends. Significantly, both parties thereafter decided to apportion the re- 
maining area, amounting to approximately 35,670 square miles, inside the 
artificial bay closing line between Cabo Ortegal i in Spain and Pointe du Raz 
in France by using a ratio of 9 to 5, in accordance with the length of 
each coastline. concerned.'® 

The model of the Bay of Biscay would be applicable, mutatis mutandis, 
to the Gulf of Maine area, where the pertinent ratio is approximately 3 to 
1.1% First, it would be appropriate to employ the equidistance method in the 
northern corner of the Gulf, where the upper Maine coastline and the 
projection of the peninsula of Nova Scotia are opposite as well as adjacent 
and approximately form a right angle with somewhat comparable coastal 
frontage. This equidistance line should be extended as far as it produces an 
equitable result (see terminal 1 on map 2), or at least up to the point where it 
crosses a circle drawn from a terminus between the Grand Manan Island 
and the coast of Maine, using as a radius a line between that terminus and the 
southern tip of Nova Scotia (terminal 2). Up to this point, because of the 
opposite as well as adjacent geography of that fan-shaped area, prima facie 
there do not exist any inequities. The equitable equidistance line could even 
continue to the point where the equidistance line meets the line claimed 
by the United States in the center of the Gulf (terminal 3), because the 
parties’ dispute does not concern this area. , 


188 Interview with the late Robert Hodgson, Geographer, U.S. Department of State, June 29, 
1979. See LIS, supra note 86, No. 83, at 10—15. This method was cited by France in the Anglo- 
French Continental Shelf arbitration. See 1977 Award, supra note 24, para. 220. 

169 See note 143 supra. 
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Map 2 
Note: Lines X-1~Y1, X-2-Y2, X-3-Y3, and X-4~Y4 are depicted solely for illustrative 
purposes. Numerous other lines can, of course, be drawn on the basis of the suggested 
principles and methods. i 


Such a division would result in allocating the whole middle “unclaimed 
area” to the United States. Adhering to a single principle of delimitation by 
natural prolongation, the United States did not claim this area.'”° Canada 
also failed to claim it because Canada relied solely on the equidistance 
principle. How will the Court be able to award this area to either party since 
neither has claimed it? No matter how dexterously the Court draws this 
segment of the line, it will give to one or both parties more than they claim. 
The Court might resort to declaring its incompetency with regard to 


170 See note 17 supra. 
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delimiting the unclaimed area. However, such formal logic would not be 
applicable in this case because both parties’ intention is to delimit a boundary 
line there. Since the line claimed by the United States on the eastern limit of 
the unclaimed area, which allegedly follows the thalweg, is baseless,’ the 
only remaining applicable principle would seem to be equidistance, which 
generally produces a fair result—with the possible exception of a small _ 
portion in the south, where the United States might arguably be slightly 
disadvantaged. In addition, there is no legal basis for the Canadian portion 
to extend over the equidistance line; it therefore would seem reasonable for 
the Court to give this area to the United States, which since March 1977 has 
exercised sole fisheries jurisdiction over it. 

From the point where the two claimed lines cross in the central area of 
the Gulf, the equidistance line becomes inequitable because of increasing 
adjacency and swerves into the central area as a result of the protrusion of 
Nova Scotia, until it is blocked by the effect of the eastern projections of 
Massachusetts. The lateral equidistance line between Maine and Nova 
Scotia becomes opposite again near the median point between Cape Cod and 
Nova Scotia. This point may be an equally abutting one between the two, 
but it seems unfair and inequitable, considering the macrogeography, be- 
cause it does not meet the proportionality criterion. Beyond this median 
point oceanward, the lateral equidistance line continues to swerve into the 
central area owing to the recessed location of Nantucket Island. It would be 
sensible to draw a hypothetical Gulf closing line between the southeastern 
tip of Cape Cod and Nova Scotia, or a line representing the general direc- 
tion of the coastlines of southeastern New England and Nova Scotia similar 
to a Gulf closing line in order to determine the terminal of the opposite 
portion of the equidistance line. Should the Court merely abate the equidis- 
tance line, the median point of the Gulf closing line or of a line representing 
the general direction of the coastlines would be a possible point for a 
terminal of the equidistance line (terminal 4). 

Then the crucial question is how to extend the boundary oceanward from 
the equitable equidistance line. The primary objective should be to divide 
the area of major interests in accordance with the doctrine of propor- 
tionality. One method would be to extend a straight line oceanward at a 
certain angle from an appropriate terminus of the equidistance line, so that 
the line would: ‘apportion this area in accordance with the 3 to 1 ratio of the 
length of the respective coastlines in the. Gulf area. This solution would 
generally reflect the method of apportionment initiated by the French- 
Spanish continental shelf delimitation’ in the Bay of Biscay.‘ Another 
method would be to employ a straight line perpendicular to the general 
direction of the coastline. This method was adopted in 1908 in the award of 
the Grisbadarna arbitration between Norway and Sweden,” which settled 


171 See note 145 supra. 

172 France and Spain used the terin “delimitation” instead of ‘ ‘apportionment.” 

178 See Grisbadarna Case (Norway v. Sweden), Hague Ct. Rep. (Scott) 121 (Perm. Ct. Arb. 
1909), reprinted in 4 AJIL 226 (1910); for the original Trench version, see Hague Ct. Rep. (Scott) 
487, 11 R. Int'l Arb. Awards 155. 
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_the dispute over the famous fishing banks of Grisbadarna and Skjotte- 
grunde ‘in the Bay of Christiana. After resourcefully balancing relevant 
factors, the tribunal decided that the territorial sea boundary between the 
two adjacent states should be a straight line perpendicular to the general 
direction of the coastline.’ However, since such a line would cross the im- 
portant Grisbadarna bank, the tribunal tilted the line for one degree in 
Sweden’s favor on the basis of its relatively stronger historical title. As a 
result, the boundary was made to pass through a relatively less important 
area between Grisbadarna and the neighboring Skjéttegrunde for con- 
venience of observation and administration.!% 

In the Gulf of Maine area, several alternative perpendicular lines may be 
possible, depending upon the method of construction of the general direc- 
tion of the coastline. Among these alternatives, there will be one that will best 
meet the criterion of a reasonable degree of proportionality. The Court 
may be able to tilt such a line with a view to dividing the area of major 
interests in an equitable way according to this criterion. 

Such a lateral line would start from one of the above-mentioned fu 
terminals of an equitable equidistance line. Terminal 1 would be useful in 
employing the similar methods adopted in the Bay of Biscay between 
France and Spain.’ But if a line perpendicular to the Gulf closing line 
were to start from that point, it would roughly pass through the Northeast 
Channel over the northeastern slope of Georges Bank, and slice the Gulf 
closing line by a ratio of approximately 3 to 1 (see line X-1-Y1 on map 2). 
Such a line, however, might be unfair to Canada not only because it would 
allow Canada a smaller area than would a division according to the propor- 
tionality criterion, but also because it would deprive Canada of any interests 
in Georges Bank and in the huge expanse between the unclaimed area 
and the Northeast Channel. Terminal 4 would be convenient if the Court 
prefers to make a minimum abatement in the bold equidistance line. It 
would give Canada about a quarter of the “inner area” of the Gulf and about 
a quarter of Georges Bank. This would mean splitting the difference of 
the disputed northeastern half of Georges Bank (see line X-4— Y4).1"” How- 
ever, such a boundary would still divide the “outer area” of the Gulf ap- 


14 The tribunal declared the applicable principle as follows: 


[W]e shall be acting much more in accord with the ideas of the seventeenth century and 
with the notion of law prevailing at that time if we admit that the automatic division of 
the territory in question must have taken place according to the general direction of the 
land territory of which the maritime territory constituted an appurtenance, and if we 
consequently apply this same rule at the present time in order to arrive at a just and lawful 
determination of the boundary. .. . 


- [C]onsequently, the automatic dividing line of 1658 should be determined (or, 
what is exactly the same thing expressed in other words), the delimitation should be made 
today by tracing a line perpendicularly to the general direczion of the coast, while taking 
into account the necessity of indicating the boundary in a clear and unmistakable manner, 
thus facilitating its observation by the interested parties as far as possible. 


See 4 AJIL at 232 (1910). 

U8 Id. at 233. 176 See text at note 168 supra. 

17 In the U.S. Senate hearings, several senators and panelists said informally that the 
maritime boundary matter might be settled on the principle of splitting the difference. See, e.g., 
1980 Senate Hearings, supra note 43, at 98 (remarks of Senator Muskie and Mr. D. Bergson). 
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proximately half and half, which would make the overall delimitation in- 
compatible with the proportionality criterion. 

A line perpendicular to the Gulf closing line starting from terminal 2, 
which would be the limit of the equitable equidistance line, would result 
in a general proportional division of the area concerned (see line X-2- Y2). 
However, such a line would give only a small area on the northeastern tip 
of Georges Bank to Canada, as well as deprive it of another small area be- 
tween the “unclaimed area” and the northeastern portion of Georges Bank, 
which the United States has never claimed.'”* Even though terminal 3 may 
appear to give a slight disadvantage to the United States, it would still be 
equitable because both parties believe that it is (see line X-3-Y3). A line 
perpendicular to the Gulf closing line starting from this point would gener- 
ally coincide with the line claimed by the United States before it turns into 
the Northeast Channel. Moreover, such a line would divide the major dis- 
puted area approximately half and half,!” and delimit the entire area of 
major interests approximately in accordance with a reasonable degree of 
proportionality. 

Indeed, the above-mentioned method of delimitation— which would em- 
ploy the equidistance line in the northern corner of the Gulf where it is 
appropriate, and embody the doctrine of proportionality in the central 
and outer areas, taking account of the circumstances of the unequal lengths 
of the coastlines and the concavity/convexity prevailing in those particular 
areas—would be justified on the following grounds. First, it reflects the 
notion of the concurrent use of methods with the aim of equitable delimita- 
tion suggested in the North Sea Continental Shelf cases® and further defined 
in the Anglo-French Continental Shelf arbitration; '* and second, it represents 
the spirit of the provisions on delimitation of maritime boundaries be- 
tween opposite or adjacent states in Articles 74 and 83 of the Draft Con- 
vention on the Law of the Sea.1® 


Legitimacy of the Suggested Solutions ` 


The suggested various possible boundaries are firmly based upon equit- 
able principles of international law. The several methods employed in 
developing the various lines have been adopted from precedents, either 
from third-party decisions'® or from state practice. Instead of adherence 


178 A question will arise as to whether the Court is precluded from giving such an area to the 
United States, solely because it has been claimed only by Canada. The answer seems to be 
negative. Such a delimitation would not necessarily mean an unfair decision giving a party 
more than it claims, because in this case each party is competing on the basis of legal prin- 
ciples rather than over any title to the submerged land. In the delimitation by lex proprio motu, 
particularly owing to the inappropriate claims by the parties, the Court should be allowed to 
employ any legitimate method or methods it deems proper. 

178 See note 177 supra. 

180 [1969] ICJ Rep. 3, paras. 85(b), 90, and 92. 

181 See 1977 Award, supra note 24, para. 84. 

18 See text at note 105.supra. 

183 See, e.g., Grisbadarna arbitration, Hague Ct. Rep. (Scott) 121, 4 AJIL 226 (1910). 

184 See, e.g., continental shelf delimitation between France and Spain, UN Doc. ST/LEG/ 
SER.B/19, at 445-50 (1980). The doctrine of proportionality was respected in the recent 
decision by the Assistant Administrator for Coastal Zone Management, National Oceanic 


t 
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to any single method of delimitation, a combination of methods has been 
used with a view to arriving at an equitable delimitation. The equidistance 
principle has been employed where appropriate; the method of a per- 
pendicular line has also been applied not only because it best reflects the 
theory of coastal frontage but also because it will facilitate the future delimi- 
tation of the oceanward area well off Georges Bank up to the limit of the 
continental rise, which will not be covered by the initial proceedings and 
decision. !® 

The suggested boundary lines are generally equitable in the sense that to 
varying degrees they fall by and large between the two extreme positions 
on the area of major interests. Among the alternatives, the westernmost 
line passing the median point between Cape Cod and Nova Scotia would be 
considered if the equidistance principle prevails; the easternmost line 
passing the northeastern tip of Georges Bank would serve if the U.S. 
assertion of the natural prolongation principle prevails. Among the various 
lines, however, the one that passes through the equitable point between 
the “unclaimed area” and the major disputed area seems to be prima facie 
the most equitable, because it not only would divide the major disputed 
area approximately in half, but also would generally reflect the criterion 
of a reasonable degree of proportionality. If Canada receives the north- 
eastern portion of Georges Bank, it will hold some of the hydrocarbon 
potential and also some of the vital fishing grounds, which would prevent 
the economic ruin that could result from a total loss in the third-party 
boundary settlement.!® The United States would probably accept such a 
delimitation because it would gain most of both the fishing‘®’ and the hydro- 
carbon interests in the major disputed area. 


and Atmospheric Administration (NOAA), with respect to the interstate continental shelf 
. boundary dispute between Mississippi and Louisiana. In accordance with the Coastal Energy 
Impact Program, under section 308 of the Coastal Zone Management Act of 1972, Pub. L. 
No. 92-583, §308, 86 Stat. 1280 (1972), as amended by section 7 of the Coastal Zone Manage- 
ment Act Amendments of 1976, Pub. L. No. 94-370, 90 Stat. 1013 (1976) (codified at 16 
U.S.C. §1456a (1979)), and section 5 of the Outer Continental Shelf Lands Act Amendments 
of 1978, Pub. L. No. 95-372, 92 Stat. 629, 43 U.S.C. §§1801 et seq., the Assistant Adminis- 
trator established the lateral boundary line in 1979 by halving the distance between the 
eastern coastline of Louisiana and an equidistance line between the two coasts, so that the 
boundary line would divide the area in accordance with the ratio of the relative lengths of 
the two coastlines. See Robert W. Knecht, Assistant Administrator for Coastal Zone Manage- 
ment, NOAA, U.S. Dep’t of Commerce, Establishment of the Mississippi/Louisiana Coastal 
Energy Impact Program Delimitation Line (1979). Both states challenged the decision and 
sfiled court suits. See State of Mississippi v. Secretary, U.S. Dep’t of Commerce, et al., Civil 
Action File No. J79-0634(R) (S.D. Miss.); see also State of Louisiana v. Luther Hodges, Jr., et al., 
Civil Action No. 79-4936 (E.D. La.). 
18 See Special Agreement, supra note 30, Art. VII. See also Arbitration Agreement, supra 
note 31, Arts XII, XIII. 
186 See Some Facts About the Canadian/United States East Coast Fisheries Agreement, supra 
note 22, at 2-3. 
"487 See, e.g., 1980 Senate Hearings, supra note 43, at 170 (letter from Mr. Simms to Senator 
Church, April 3, 1980) and at 172 (letter from Mr. Stinson to Senator Muskie, April 15, 1980). 
188 See Library of Congress, Congressional Research Service, Response to Questions on the 
Impact of the U.S.-Canadian Fisheries Treaty (A Report from Mr. Zinn to Senator Cohen, Nov. 
27, 1979), reprinted in id. at 218. 
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CONCLUSION 


The decade-long maritime boundary dispute between the United States 
and Canada in the Gulf of Maine area has not been resolved by negotiation 
mainly because each party has insisted on adoption of a single method of 
delimitation. However, there is no single method suitable for universal ap- 
plication, but only a single goal of an equitable delimitation. Concurrent 
use of combined methods would provide a better chance of an equitable 
delimitation, particularly in bay or gulf areas, where there concurrently 
exist both opposite and adjacent situations in varying degrees. - 

In the present case, the equidistance line to which Canada has adhered 
should be applicable only in the northern corner of the Gulf where it 
produces an equitable boundary. However, starting from the central area, 
the geographical situation becomes more adjacent than opposite; the 
equidistance line begins to produce an inequitable boundary which does not 
represent the doctrine of proportionality.'*® The mid-channel line along 
the Northeast Channel may not be justified as a boundary, because the 
factor of alleged natural prolongation, which is generally vague in this 
case, is not absolute but merely relative in the delimitation of a genetal 
maritime boundary.’ The key to unraveling this problem lies in turning 
the equidistance line oceanward before it becomes inequitable. An equitable 
boundary would be, for example, an oceanward straight line starting from 
a certain terminus of thé equitable equidistance line before it protrudes 
into the central area of the Gulf, perpendicular to the general direction of 
the southeastern coasts of New England and Nova Scotia, which would 
divide the area of the major interests in accordance with the doctrine of 
proportionality. This method would be made theoretically possible by re- 
viving the long-forgotten method of delimitation by a straight line per- 

_pendicular to the general direction of the coast, which was adopted in the 
1908 Grisbadarna arbitration; or by endorsement of the principle of equit- 
able apportionment in accordance with the doctrine of proportionality, 
which was applied in the 1974 Franco-Spanish agreement regarding the 
delimitation of the continental shelf boundary in the Bay of Biscay. 

In contrast with the “winner take all” decision that would result from 
applying a single method of delimitation, an equitable decision arrived at 


189 This does not necessarily mean that the equidistance method should be applied to the 
entire “inner area.” It is desirable that the equidistance line be turned oceanward some- 
where in the central area of the Gulf before it “protrudes” into the “outer area.” The division 
between the “inner area” and the “outer area” is relative in the particular situation. There may 
be a blurred area between the two. This division, which would generally coincide with that 
between “opposite” and “adjacent” situations, would be useful particularly in the bay or Gulf 
area where the “opposite” situation is mixed with the “adjacent” in varying degrees. This 
concurrent method was used in the Grisbadarna arbitration. The tribunal employed the 
median line method in the “inner area” and the line perpendicular to the general direction 
of the coast in the “outer area.” See note 173 supra, passim. 

1% It appears that the line claimed by the United States in the north does not represent 
the main channel of navigation between the two countries. The thalweg doctrine or the mid- 
channel principle was originally propounded for the mutual preservation of the equal right and 
access of navigation mostly in navigable, rivers. See note 145 supra. It is therefore unreason- 
able to apply the mid-channel principle to the northern corner of the Gulf where there is, as 
a matter of fact, no main channel of navigation. 
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by the concurrent use of combined methods, would reduce a possible dis- 
parity between the maritime boundary settlement and the allocation of 
fisheries resources provided for in the Fisheries Agreement. The hiatus 
could be further minimized by good faith negotiations for an equitable 
readjustment in light of the delimitation of the maritime boundary by the 
third party."®! Indeed, an equitable maritime boundary, along with a sophis- 
ticated program of readjustment of marine resources, will further con- 
tribute to the development of the cooperative management of fishery re- 
sources into a comprehensive system of fisheries unitization,’” and to the 
expeditious development of the hydrocarbon resources in the dis- 
puted area. 


‘91 Itis expected that it will take at least 3 years from the time of the exchange of ratification in- 
struments of the Boundary Settlement Treaty to the final determination of the boundary 
by the Court. In the North Sea Continental Shelf cases, it took about 2 years: the special agree- 
ment entered into force on Feb. 2, 1967, and the IC} rendered its judgment on Feb. 20, 
1969. In the Anglo-French Continental Shelf arbitration, it also took about 2 years: the arbitration 
agreement entered into force on July 10, 1975, and the court of arbitration rendered its 
decision on June 30, 1977. As to the likely length of the proceedings relating to the United 
States- Canadian maritime boundary delimitation in the Gulf of Maine area, Professor L. B. 
Sohn observed: 


While the United States-Canadian agreement only specifies two time-limits—7 months 
for the memorials and 6 months for counter-memorials—it provides for further plead- 
ings if the Chamber of the International Court of Justice (or the Arbitration Court) 
finds them to be necessary. Normally, two additional time-limits, of 3 months at least, 
are provided for replies and rejoinders. One has to allow also 3’ months for the parties’ 
preparations for the oral hearings and the hearings themselves, as well as 3 months for the 
preparation of the judgment. The minimum total under this agreement is is thus likely 
to be about 25 months. 


Considering the possible extension of time limits in preparing for briefs, he concluded that 
it would take at least 3 years. See letter from Professor L. B. Sohn to Senator E. M. Kennedy, 
Sept. 20, 1979, reprinted in 1980 Senate Hearings, supra note 43, at 104-05. - 

182 This is the author's tentative denomination. A unitization plan was originally propounded 
for the cooperative division of the common pool of oil and gas deposits straddling the boundary 
in order to avoid the economic waste resulting from competitive drilling between neighbors. 
This method has also been suggested as applicable mutatis mutandis in the allocation of under- 
ground waters. See, e.g., Trelease, Legal Solutions to Groundwater Problems —A General Overview, 
11 Paciric L.J. 863, 868-69 (1980). By the same token, it is desirable that the unitization 
method be utilized for the efficient management of fishery resources between states. For the 
economic value of the cooperative management of common resources, see, eg., A. E. Friedman, 
The Economics of the Common Pool: Property Rights in Exhaustible Resources, 18 UCLA L. Rev. 
885 (1971). 


EDITORIAL COMMENT . 


SOVEREIGNTY, JURISDICTION, AND REASONABLENESS: 
A REPLY To A. V. Lowe ' 


I was delighted that the Journal had the opportunity to publish A. V. 
Lowe's article in praise of Great Britain’s Protection of Trading Interests 
Act, 1980.1 In its very professionalism and unemotional approach to the 
issue, the article brings home to American readers the strength of feeling 
behind the anti-Americanism that has broken out in the past few decades in 
the rather technical field of legislative or regulatory jurisdiction. The article 
demonstrates how differently Americans and others view the problem of 
regulating transnational economic activity. I would recommend it to anyone 
who questions the effort, such as that under way in the current revision of 
the American Law Institute’s Restatement of Foreign Relations Law,’ to 
set out the principle of reasonableness as a limitation on the exercise of 
jurisdiction of states to apply their own law to transnational activities. 
I would be sorry, however, if Lowe's prescription found favor in the United 
States or elsewhere, as it seems to have in Great Britain. “Comity,” Lowe 
says, “is too uncertain in its origins, its content, and its method of applica- 
tion to be relied upon as a self-imposed restraint upon the jurisdictional 
claims of states. . . . "8 I agree. But he goes on to say, “What is needed 
is a refinement of the concept of sovereignty in international law, so that it 
can accommodate both notions of the independence of states and of the 
increasing interdependence of states, without losing its coherence as a legal 
principle.”4 Such a search seems to me quite misdirected. 

The concept of sovereignty was misleading even when it was first an- 
nounced in the 16th century in support of the divine right of kings. Pursued 
in the late 20th century,.it seems likely to lead to vertical concepts where 
horizontal thinking is required; to rigid rules that bear no relation to reality 
(e.g, only documents “situated” in the territory of the requesting state 
may be required to be produced, though all parties are connected by telex 
and Xerox machines); and to doctrines that appear to be neutral but 
in fact have profound effect on the international economy (e.g., shipping 
conferences escape regulation except by treaty). 


' Lowe, Blocking Extraterritorial Jurisdiction: The British Protection of Trading Interests Act, 1980, 
79 AJIL 257 (1981) [hereinafter cited as Lowe]. 

? RESTATEMENT OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES (REVISED), Tent. 
Draft No. 2, esp. §§401—18 (1981). 

3 Lowe at 281. 4 Ibid. 
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The UK Protection of Trading Interests Act is a response to efforts by the 
United States Government to regulate certain aspects of transnational 
economic activity according to standards applicable within the United 
States. From the American point of view the efforts are quite under- 
standable, indeed obvious. If A, B, and C, all United States companies, 
cannot join together to set the price of a new product sold in the United 
States, why should D and E, say British or French companies, be permitted 
to set the price of the same product sold in the same (American) market? And 
if all five companies make an agreement, why shouldn’tD and E be exposed to 
the same liability as 4, B, and C? Or why should G, a stock promoter, be able 
to peddle fraudulent stock in the United States without the scrutiny —and 
the penalties—imposed by American law? Finally, why should activity 
directly involving two or more states— for instance, transatlantic shipping — 
be totally free from economic regulation unless both states impose the same 
regulation? 

Fo the British, all these questions seem to look different. In the Shipping 
Contracts and Commercial Documents Act, 1964,° the forerunner of the 
Protection of Trading Interests Act, Parliament spoke of measures of a 
foreign country. that “constitute an infringement of the jurisdiction which, 
under international law, belongs to the United Kingdom.”® In the 1980 Act, 
Parliament seems to have drawn back from the inference that if Britain had 
jurisdiction over an activity (“jurisdiction belongs to the United Kingdom”), 
then no other state could have jurisdiction. International law has been 
replaced as the fulcrum of the legislation by protection of Britain’s trading 
interests—at least a more candid, if not a more noble, basis for the defensive 
measures invented by British statecraft. 

Sometimes the British (and others) talk to substance. They like diopi 
conferences, for example, and they have no problems, they say, with deferred 
rebates, loyalty contracts, even “fighting ships.”” More often, recently, the 
talk is not of substance, but of jurisdiction or sovereignty, of “extra- 
territorial” application of law by the United States. In introducing the 
Protection of Trading Interests Act in the House of Commons, the Secre- 
tary of State for Trade, Mr. Nott, referred to the American Banana case,® 
“a clear expression of the territorial principle of national jurisdiction which 
we in the United Kingdom still observe.” He then referred to the Alcoa case 
of 1945," which gave rise, he said to “this pernicious extra-territorial effects 
doctrine.”"! Even worse, as the Secretary said, one cannot even deal with the 


5 1964, c. 87. € Id., §1(1)(b); §2(1)(b). 

TI.e., conference ships that do not have guns,.but that follow independent ships into ports 
and offer to undercut the independent's prices until he either goes out of business or applies to 
join the conference. Deferred rebates and loyalty contracts are devices to require shippers to 
patronize only conference members if they want to patronize any of them in a given period. 

8 American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909). 

9973 Part. DeB., H.C. (5th ser.) 1535 (1979) [hereinafter cited as H.C. Dzs.]. 

1 United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945). 

U H.C. Des. 1535. 
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United States at the diplomatic level, because for reasons of their own the 
Americans have permitted individuals to bring actions under the antitrust 
laws, the securities laws, and even tort laws against foreign defendants. 
There is certainly something in that point, and it ts worth exploring how 
it might be met.” But soon the argument veers away from jurisdiction to a 
different kind of complaint—not quite going to substance but addressed 
to a comparison of procedures. Class actions, contingent fees, the award. 
of treble damages, and long-arm statutes combine to threaten British 
business by stimulating litigation in the United States. (The Secretary might 
have added that the United States does not discourage litigation as Britain 
does by requiring the losing party to pay the successful party’s counsel fees.) 
On top of that there are the wild American rules of discovery, and the 
occasional willingness of U.S. courts, God forbid, to pierce the corporate 
veil, either by imposing U.S. regulations on foreign companies controlled by 
U.S. parent corporations? or by imposing liability on foreign companies 
alleged to be doing business in the United States through their sub- 
sidiaries."* 

Again, the Secretary has a point. Exercise of jurisdiction in the United 
'States—both legislative and judicial—is serious stuff, and the American 
legal system, despite its ancestry, is not skewed in favor of defendants in the 
way the British system is in a hundred ways. Britain, seeing its enterprises 
as defendants in American judicial and administrative proceedings, under- 
takes to strengthen their defenses. But what does that have to do with inter- 
national law? 

Before attempting a brief answer to that question, I want to follow up a 
lead given by Lowe in his article. I was intrigued by his reference to the 
Beecham case, in which, as he wrote, it was found necessary to use the power 
to issue orders under the 1964 Act.’ I think the effort to pursue Lowe’s 
clue was well worthwhile. 


II. 


In March 1970, the U.S. Department of Justice filed a civil antitrust 
complaint alleging that the Bristol-Myers Company, an American firm, and 
the Beecham Group Ltd., a British concern that had an American sub- 
sidiary, had conspired to restrain and monopolize the trade in ampicillin 
and other semi-synthetic penicillin products.!® The complaint alleged that ` 


12 A possible suggestion would be to give the Justice Department an opportunity (or even an 
obligation) to advise the court if the U.S. Government has reached the decision that it has 
evaluated the relative interests of applying U.S. or foreign law to a transaction and has con- 
cluded that the latter is to be preferred. 

13 The Secretary mentioned, for instance, the attempt to apply U.S. legislation prohibiting 
certain compliance with the Arab League boycott of Israel. H.C. Des. at 1554. 

** For an interesting recent illustration of the latter, see Bulova Watch Co., Inc. v. K. Hattori 
& Co., Ltd., 508 F.Supp. 1322 (E.D.N.Y. 1981). 

1 Lowe at 267 n.51. 

! The litigation, which involved a large number of legal questions unrelated to the present 
comment, is reported in a series of decisions entitled In re Ampicillin Antitrust Litigation, 1970- 
1980, some published in the Federal Reporter, some in trade reporters such as the CCH Trade 


632 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


the defendants had procured certain patents by fraudulently suppressing 
information about prior art, that they had made agreements among them- 
selves with regard to these patents unlawfully restricting the sale or licensing 
of the products, and that these agreements had resulted in millions of 
dollars of overcharges. Shortly after the filing of the federal complaint, 
a large number of private actions were filed, some as individual claims, 
most as class actions. Among the plaintiffs were 43 states of the United 
States, several cities (including New York and Philadelphia), numerous 
private and charitable hospitals, wholesale and retail druggists, consumers, 
and competitors. The nonfederal plaintiffs sought treble damages for the 
amount of the alleged overcharges; the U.S. Government sought both 
compensatory damages in its capacity as purchaser of drugs and injunc- 
tive relief including compulsory licensing under the U.S. patents. 

As is standard practice in cases of this kind, plaintiffs issued a demand 
that defendants produce a:large number of documents and information, 
defendants resisted, and the appropriateness of the discovery requests 
came before the court under Rule 37 of the Federal Rules of Civil Pro- 
cedure. In this case (until he became too busy on other matters) the judge 
was Chief Judge John Sirica of the U.S. District Court for the District. of 
Columbia. i 

(1) Judge Sirica granted the Justice Department’s request and ordered 
the defendants, including Beecham, to produce the information and docu- 
ments requested, regardless of where they were located.” 

(2) Plaintiffs believe that Beecham applied to the Secretary of State for 
Trade and Industry for an order under section 2 of the Shipping Contracts 
and Commercial Documents Act, prohibiting it from complying with Judge 
Sirica’s order. Beecham submitted an affidavit from the chairman of its 
pharmaceutical division stating that the initiative came from the Depart- 
ment of Trade and Industry, and that Beecham asked the Department not 
tointervene. The judge seems to have believed the plaintiffs." In any event: 

(3) Sir Geoffrey Howe, Britain’s first Minister for Consumer Affairs 
(and later Chancellor of the Exchequer in Prime Minister Thatcher’s 


Regulation Reporter and the BNA Antitrust and Trade Regulation Report. For a brief history of the 
litigation, see, e.g., 81 F.R.D. 395, 398-400 (D.D.C. 1978), and also United States v. Bristol- 
Myers Co., 82 F.R.D. 655 (D.D.C. 1979), describing the eventual settlement with the Beecham 
Group. So far as I am aware, the orders with which this comment is concerned have not been 
published. The litigation against Bristol-Myers was in the process of being settled after 2 weeks 
of trial as this comment went to press. 

17 In re Ampicillin Antitrust Litigation, Misc. 45-70, M.D.L. Docket No. 50 (D.D.C. order 
of Nov. 20, 1972). 

18 The correspondence supplied to the court by Beecham seems to bear outits contention that ` 
it tried to dissuade the Minister from intervening. Judge Sirica, however, seems to have been 
more persuaded by the opportunity for oral contacts. In his order of May 25, 1973 (step 4 in the 
text), he wrote: 


Although Beecham states generally that it protested the entry of the DTI Order, the Court 
notes, inter alia, that Beecham has made no effort to seek reconsideration, modification or 
review of the DTI Order and has made no effort to negotiate with the British government 
in order to achieve compliance with this Court’s orders. 


a 
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Government), issued the order. So far as appears, the Minister made no 
detailed inquiry about what was contained in the request—whether it was 
overbroad or covered privileged matters—or indeed how the complaint 
fitted in with inquiries the British Monopolies Commission was conducting 
with regard to the Beecham Group. The only issue was whether the informa- 
tion was located in the United Kingdom: 


SHIPPING CONTRACTS AND COMMERCIAL DOCUMENTS ACT 1964 
DIRECTION BY THE SECRETARY OF STATE FOR THE DEPARTMENT OF TRADE 
AND INDUSTRY UNDER SECTION 2, TO BEECHAM GROUP LTD 


WHEREAS it appears to the Secretary of State— 


(a) that Beecham Group Ltd., whose registered office is at Beecham 
House, Great West Road, Brentford, Middlesex (hereinafter referred 
to as “Beechams”), has been required by an Order dated 20 November 
1972 issued by the District Court for the District of Columbia in the 
United States of America in the proceeding entitled In Re: Ampicillin 
Antitrust Litigation (No. MDL Docket No. 50 (Misc 45~70)) to produce 
to that Court the commercial documents and commercial information 
mentioned therein; 


(b) that those documents or some of them are not within the territorial 

jurisdiction of the United States and that the information or some of itis 

` tọ be compiled from documents which are not within that jurisdic- 
tion; and 


(c) that the requirement, so far as it relates to documents in the 
United Kingdom and to information to be compiled from such 
documents, constitutes an infringement of the jurisdiction which, under 
international law, belongs to the United Kingdom. 


Now, therefore, the Secretary of State, in exercise of the powers 
conferred on him by section 2 of the Shipping Contract and Commercial 
Documents Act 1964, hereby directs that: 


Beechams shall not comply with the said requirement so far as it 
relates to any document in the United Kingdom or to information to be 
compiled from any such document. 


Dated 5th December, 1972. 


_ Minister for Trade and Consumer Affairs 
on behalf of the Secretary of State for 
Trade and Industry 


(4) Judge Sirica, following a consistent line of precedents,” thereupon 
absolved Beecham from any liability for contempt for failure to comply with 


© The order was published in the BNA Antitrust and Trade Reg. Rep., Jan. 9, 1973, at A~5. 
Other information for this comment was obtained from or checked with counsel for Beecham, 
for the “CCS” plaintiffs, and for the U.S. Department of Justice. See also Note, Discovery of 
Documents Located Abroad in U.S. Antitrust Litigation: Recent Developments in the Law Concerning the 
Foreign Illegality Excuse for Non-Production, 14 Va. J. INT'L L. 747 (1974). 

*° See, €g., Federal Maritime Commission v. De Smedt, 268 F.Supp. 972 (S.D.N.Y. 1967). 
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the discovery order. He (and later Judge Richey) indicated, however, that 
findings of fact would be made adverse to the position taken by Beecham.” 

(5) Beecham thereupon petitioned the Minister for release from the 
prohibition.” The Minister, as the London Times put it, “relented,” except 
with respect to confidential communications between Beecham and the 
British Government.”4 

(6) Settlement negotiations were opened between the Beecham Group and 
some of the plaintiff groups in the following year. Eventually, Beecham 
agreed to pay $1 million to the U.S. Government, $2 million to the city, 
county, and state plaintiffs, and just under $2 million to the druggists and 
private hospital plaintiffs; further, Beecham agreed to injunctive relief 
designed to increase the distribution of ampicillin products, and it agreed to 
make its employees available to the U.S. Government for interviews and 
depositions in connection with continuing litigation against Bristol-Myers.”5 

I have attached numbers to the narrative in order to raise a question about 
each stage of the proceeding. 

(1) I believe a discovery request is different with respect to a foreign party, 
and: possibly with respect to information situated abroad. That does not 
mean that documents should not be ordered disclosed, but that the Justice 
Department and the court should take a hard look, requiring only what is 
truly necessary and paying some attention to'the reliance factor that went 
into the preparation of the documents. I do not, in other words, regard the 
issue as one of power or of the sovereignty of the United States, but as one of 
reasonableness. 

(2) In a number of cases U.S. judges have asked parties before them to: 
make a good faith effort to secure permission from their home govern- 
ments to comply with requests for documents.”® The controversy described 
suggests that it is almost impossible to evaluate compliance with that type of 


21 In re Ampicillin Antitrust Litigation, Misc. 45-70, M.D.L. Docket No. 50 (order of May 25, 
1973). l 

2? Letter of June 20, 1973 from Managing Director, Beecham Pharmaceuticals Division to Sir 
Geoffrey Howe. The letter states: f 


As a result of the Court order of May 25th Beecham faces the prospect of having the 
Court make findings of fact which cannot later be contradicted by other evidence and 
which might seriously jeopardize Beecham’s ability to win the litigation which it believes it 
should otherwise be able to do. ` 


Accordingly I request, on behalf of the Beecham group, that the Department of Trade 

and Industry revoke its Direction despite the obvious infringement of the jurisdiction of 

_ the U.K. under well established principles of international law, in order to save Beecham 

from unwarranted and unfair penalties which in our view would jeopardize not only the 
strength of the company but also the interests of the United Kingdom. 


2 The Times (London), Sept. 17, 1973, at 24, cols. 3—4. 

*4 Direction by the Secretary of State for the Department of Trade and Industry under 
section 2 of the Shipping Controls and Commercial Documents Act, 1964 of August 17, 1973. 

25 See United States v. Bristol Myers Co., 82 F.R.D. at 659. As the court pointed out, once 
Beecham was dismissed from the case as a party, compelling its employees outside the United 
States to give testimony would have been difficult, in the absence of the arrangement made at 
the time of the settlement. l 

28 See the De Smedt case, 268 F.Supp..972 (S.D.N.Y. 1967). See also Société Internationale 
pour Participations Industrielles et Commerciales, S.A. v. Rogers, 357 U.S. 197, esp. at 201-03, 
211-12 (1958). 
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request, especially where a major company is concerned with numerous 
levels of contact with its government, formal and informal. Justified or not, 
the suspicion remains that Beecham went to the British Government and 
said, “Threaten us with pumikmeni in London so that we may have a 
defense in Washington.” 

(3) I would have hoped the Minister, if he is to have this role at all, would 
have examined the reasonableness of the discovery request—easier if step 
(1) is carried out according to my recommendation—and also would have 
asked himself what real harm would be caused by the requested disclosure, 
not to Beecham but to Britain.?” Defending British sovereignty —turf—in 
this context seems to me the opposite of reasonableness. Repeating in the 
order the words of the statute about international law is obviously not to give 
content to that subject, let alone ‘to contribute to its development by 
reflecting a mutual respect between states. 

(4) If the original order was justified, the use of the sanction of an adverse 
finding is justified, and indeed is the first option listed by the Federal Rules.”* 
Still, a certain amount of moderation out of respect for the other state's views 
might well be called for.?® Again, this recommendation is easier if 
recommendation (3) has been followed. 

(5) There is not much to say about this step. Whatever dain tHe British 
Government and Parliament had to defending a “principle of international 
law” seems to yield fairly easily to the needs of the client.” 

_(6) I have no basis for commenting on the merits of the ampicillin litigation 
or of the settlement with Beecham. Still, judging by the size of the agreed 
payments, one supposes there must have been something to it. The fact that 
further information from Beecham was part of the deal is worth noting. The 
British Government, it seems, lost interest. One wonders whether a 
comparable arrangement could have been made if Beecham had been, for 
instance, a French company. I would have hoped, however, that if 


27 In a recent tax case in which the U.S. taxpayer was charged with using Swiss subsidiaries for 
tax avoidance purposes, the IRS issued summonses to the U.S. company to produce the records 
of its Swiss subsidiary. In upholding the summonses, the Court of Appeals for the Ninth Circuit 
cited an affidavit from a representative of the Swiss Federal Attorney suggesting that there was 
no strong Swiss interest in the case and that the U.S. court’s order might be a defense to 
prosecution under the Swiss business secrets act. United States v. Vetco Inc., 644 F.2d 1324 (9th 
Cir. 1981). 

28 Fen, R. Civ. P. 37(b)(2)(A). 

29 See Société Internationale v. Rogers (357 U.S. 197 (1958)), in which the harsher sanction of 
dismissal under Rule 37(b)(2)(C) meted out by the lower court was reversed. 

% In a letter to Beecham covering the direction cited in note 24 supra, the Minister's assistant . 
wrote: . 


In general the Minister remains of the view that the requirement to reply to a number of 
the interrogatories concerned constitutes . . . an infringement of jurisdiction which in 
international law belongs to Her Majesty's Government. However, in the light of the 
examination of the documents which you have submitted to the Department during the last 
few weeks [sic] and of a reconsideration of these interrogatories, and in the light of the 
request made by you on 20 June, . . . he has decided to vary the direction which he 
originally gave. He is concerned to give all possible help to the court in this matter 
consistent with the maintenance of U.K. jurisdiction. 


31 See the French Law relating to the Communication of Economic, Commercial, Industrial, 
Financial or Technical Documents or Information to Foreign Natural or Legal Persons of 
July 16, 1980, L. No. 80-538, [1980] J.O. 1799, reproduced and discussed in 75 AJIL 382 (1981). 
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Beecham were in arrearage in payment of the settlement, a British court 
would have enforced an action to collect the unpaid portion, whether at the 
hands of the U.S. Government, the city of Philadelphia, or a group of retail 
druggists. In fact, that hope might have been misplaced even prior to 1980. 
After passage of the Protection of Trading Interests Act, the hope would 
very likely be in vain. 


IV. 


With the ampicillin litigation and the Shipping and Commercial Docu- 
ments Act in mind, let us return to the Protection of Trading Interests Act, 
1980. In brief, the Act employs three devices. First, like its predecessor 
statute, it enables the Minister to direct a person carrying on business in the 
United Kingdom not to comply with the orders of a foreign (read U.S.) 
court or authority, and not to produce information located in Britain (or 
indeed in a third state). The rationale is a bit different from that of the 
earlier Act. British interests, not international law, are being defended.*4 
Lowe says “this step down from rarefied debate over jurisdictional prin- 
ciples” is welcome, and indeed may be necessary, because the European 
Community seems to be embracing the effects doctrine, which would 
undercut the British claim to be defenders of an international consensus.” 
At all events, the technique is the same. A orders its national (or domiciliary) 
not to comply with the orders of B, in the hope that B therefore either will 
not issue an objectionable order or will not punish noncompliance. Second, 
the Act requires British courts not to enforce foreign (again read U.S.) 
judgments awarding multiple damages or, believe it or not, other judgments 
that the Minister designates as competition judgments.** Lowe, conceding 
that this provision may appear uncongenial, says “it raises no important 
points of principle in either international or municipal law.”*” Third, the 
Act allows qualifying defendants (read British companies) that have paid 
judgments for multiple damages in state B (U.S.A.) to recover in British 
courts from the successful plaintiff as much of the judgment as exceeds 
actual compensatory damages.** Lowe is mildly embarrassed. He concedes 


32 See, e.g, Government of India v. Taylor ([1955] A.C. 491), in which the House of Lords 
declined to enforce an Indian tax assessment. See also A. Dicey & J. Morris, THE CONFLICT OF 
’ Laws, Rules 190, 194 (10th ed. 1980). , 

3 The provisions regarding documents are essentially the same in the 1964 and the 1980 
Acts. The provisions regarding “measures” were limited in the 1964 Act to shipping and are 
applicable under the 1980 Act to all international trade. 

34 With respect to document production, the drafters could not quite escape the mold. 
Section 2(2) of the Act makes a requirement to disclose inadmissible “if it infringes the jurisdic- 
tion of the United ee or is otherwise prejudicial to the sovereignty of the United 
Kingdom.” 

3 See Lowe at 274. 

36 Section 5(2)(b) and (4). 

3 Lowe at 277. 

38 Section 6(2). To be precise, the provision does not apply if the British company has its 
principal place of business in state B or if it carries on business in B and the judgment grows out 
of activities exclusively carried on in that country. See §6(3) and (4). Ar: effort to make recovery of 
excess damages available from the British subsidiary of a successful American plaintiff 
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that the “clawback” provision, as it has come to be called, may offend 
against principles of comity and good neighborliness. But “it would require 
considerable imagination to construct an argument under which these pro- 
visions were pronounced unlawful while American claims to extra- 
territorial jurisdiction were upheld.”® sog 

With all respect, I find the Protection of Trading Interests Act, 1980 a 
deplorable measure—a step backward both as a matter of international 
law and (if I may be so bold as to comment on the common heritage) 
as a matter of English law. I don’t think Lord Mansfield would have ap- 
proved of the Act;* I don’t think the generations of British contributors ` 
to international law, from Westlake to Lauterpacht and Waldock, would 
have approved. The Act may be.a good lesson to some American en- 
thusiasts,*! but it is not a wholesome development of law. I would have 
thought that all civilized nations would strive to assist and not block each 
others’ judicial proceedings, and would strive to enforce and not thwart 
each others’ judgments. Of course there are defenses: lack of notice, lack 
of fair procedures, lack of judicial jurisdiction over an absent defendant.” 
But the idea that a judgment should not be enforced because the damages 
are too large, indeed the idea that the legislature or a minister should 
instruct the courts in a common law state not to enforce a foreign judgment, 
seems quite poor to me. To carry the “no faith or credit” principle to its ulti- 
mate and provide for a clawback seems beyond the pale. An eye for an eye, 
a tooth for a tooth, and a clawback for a long arm? Such is hardly the stuff 
of international law—traditional, current, or emerging. 

I hope Parliament will find a way to repeal the Protection of Trading 
Interests Act, possibly in the context of some obligation to harmonize 
growing out of Britain’s membership in the European Community. I hope 
that the United States— Congress, the executive branch, the agencies, and 
the courts— will not now seek further escalation “. . . hand for hand, foot 
for foot. . . .”48 And I hope that an examination of genuine interests, ex- 
pectations, and priorities can serve to adjust competing, or rather over- 


foundered on the devotion of the British bar to the sanctity of the corporate veil. See 405 Part. 
Des., H.L. (5th ser.) 938-43 (1980). 

39 Lowe at 280. 

4 For Mansfield’s view of foreign judgments—not quite full faith and credit but certainly 
respect—see Walker v. Witter, 1 Doug. 1, 99 Eng. Rep. 1 (1778). 

“ There is not space here to go into the uranium litigation, which may in any event be too 
complicated for any single individual to understand. No doubt a number of initiatives con- 
nected with the uranium suits were poorly thought through in the United States, and were 
seen as provocative and overreaching in half a dozen other countries, including Great Britain. 
See, e.g., In re Westinghouse Uranium Contract, [1978] A.C. 547. But even if the House of Lords 
was correct in shielding a British company not doing business in the United States from U.S. 
discovery requests, that is a far cry from a general blocking statute designed to resist final judg- 
ments of U.S. courts and discovery requests made in U.S. courts to parties doing business in 
the United States. 

2 For the small list of defenses to enforcement of foreign judgments in the United States, 
see the Uniform Foreign Country Money Judgments Recognition Act adopted in New York, 
Illinois, California, and 9 other states of the United States, e.g., N.Y. Civ. Prac. Law & R. 
§§5301-09; Cat. C.C.P. §1713-1713.8. 

‘8 See Exodus 21:24. 
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lapping, bases for jurisdiction, not on the basis of sovereignty or power, but 
on the basis of a shared concept of reasonableness. I believe it is possible 
to define and illustrate such a concept, not with the precision of a math- 
ematical formula, but with accumulating meaning comparable to such 
concepts as due process of law, denial of justice, or substantial lessening of 
competition. The brief numbered comments to the account of the ampicil- 
lin litigation give a suggestion of the approach. An attempt to develop 
the approach more systematically is reflected in part IV of the current re- 
vision (Tentative Draft No. 2) ofthe Restatement of Foreign Relations 
Law.“ , 

At the May 1981 meeting of the American Law Institute, the reporters 
put before the membership a draft section providing that under inter- 
national law all exercise by a state of legislative jurisdiction or jurisdiction 
to prescribe is subject to rules of reasonableness, whether the basis for 
jurisdiction is (1) conduct in the state’s territory, (2) conduct by the state’s 
nationals, or (3) conduct having substantial effect within the state’s terri- 
tory. A motion was made from the floor, and broadly supported, to strike 
the, requirement of reasonableness from (1) and (2) on the ground that 
power or sovereignty in those situations was not subject to challenge, and 
that evén unreasonable exercise of jurisdiction could not violate interna- 
tional law. After substantial debate, the motion was defeated, and, at least 
for the time being, the concept prevailed that all action to regulate or pre- 
scribe with respect to transnational activity must take into account the ex- 
pectations, traditions, and interests of more than one state. This vote (albeit 
tentative) reflects a growing perception in the United States at all levels 
that (at least in the economic sphere) power and sanction are not substitutes 
for a rule of international law based on reasonableness. I hope that per- 
ception takes hold not only in the United States, but in those nations that 
have from time to time felt imposed on by the United States. If a commit- 
ment to reasonableness does not yield laws such as those of Kepler and 
Newton, it can and should produce expectations, reliance, and obligations; 
it can and should produce constraints upon the conduct of states; in short, 
it can and does produce the elements of law. 


ANDREAS F. LOWENFELD* 


4 RESTATEMENT OF FOREIGN RELATIONS Law (REVISED), supra note 2, Tent. Draft No. 2, 
$402. tay J 
* On March 3, 1981, the UK Secretary of State for Trade issued an order under section 2 of 
the Protection of Trading Interests Act to a London coffee trader, the Alan J. Ridge Co. Ltd., 
directing it not to respond to a request for documents issuec by the U.S. Commodities 
Futures Trading Commission. The Enforcement Division of the Commission had issued a so- 
called Special Call to the trader in connection with an investigation of possible manipulation of 
futures trading on the New York Coffee, Sugar and Cocoa Exchange. The Commission's 
Division of Enforcement has applied to the Commission itself for an order prohibiting the 
company from trading on all U.S. contract markets and requiring all such markets to refuse the 
company all trading privileges. The application was pending as this comment went to press. 


NOTES AND COMMENTS 
INTERNATIONAL ADMINISTRATIVE LAW 


It is no longer extraordinary for national officials to look to United 
Nations agencies for rules and standards to guide their work. This is now 
done routinely in important sectors of national life in nearly all countries; 
examples include atomic energy, civil aviation, communicable disease con- 
trol, meteorology, navigation, postal service and telecommunications, and 
international payments and foreign exchange. For at least some countries, 
the list of familiar subjects of international regulation has expanded to 
include such subjects as rules for the treatment of prisoners, occupational 
health and safety standards, the protection of labor’s right to organize, the 
regulation of international trade and of the domestic conduct of multi- 
national enterprises, the prescription of pure food and drug standards, 
and certain vessel construction, equipment, manning, and pollutant dis- 
charge standards. What is perhaps extraordinary is that little systematic 
attention has been paid to the techniques of international regulation, and 
to international administrative law embodying the contributions that can 
be made by experience in one sector to the successful application of inter- 
national regulatory techniques in another. International regulation has 
become a permanent feature of the international legal process; interna- 
tional administrative law is the common thread that draws together the 
diverse subjects of international regulation. 

Viewed as a discrete branch of international law, international admin- 
istrative law is important from at least four distinct perspectives to four 
overlapping groups. 

First, there is the parochial view of the participants: those subject or 
potentially subject to international regulation will have an abiding interest 
in its process and its product. The interests potentially subject to interna- 
tional regulation are wide indeed. They range from international travel, 
trade, and transfers of all kinds to the use of international areas and 
“common heritage” resources, and the protection within each country of 
internationally defined rights affecting important aspects of human life. 
In each of these spheres international organizations increasingly provide 
standards and procedures for the guidance or control of national action. 
Each such regulatory system will affect specific groups that need to know 
how the regime functions and what regulations it has produced. 

Second, the architects of international regulation will want to look 
broadly at all regulatory regimes, comparing one with another to avoid 

‘pitfalls and maximize effectiveness in designing the particular regime with 
which they are concerned. Though the subject matters of international 
regulation are diverse, the techniques of regulation may be sufficiently 
similar so that much can be learned by careful comparison of the successes 
and failures experienced by different regulatory regimes. 
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Third, international lawyers handling matters governed by one regula- 
tory regime will want to draw upon the law and precedents developed 
under other such regimes. For example, when guidance is needed in in- 
terpreting an international regulation, a persuasive source would often be 
the accepted practice under an analogous international regulation. 

Fourth, statesmen and theorists pursuing a just and stable world order 
may find useful paths in the practice of international regulatory regimes. 
Although it has yet to be shown that international technical regulation 
“spills over” into international political cooperation, where political coop- 
eration does exist, regulatory experience may provide precedents for in- 
stitutionalizing that cooperation, and thus render it more stable and secure. 
As international regulation spreads from the intensely technical to the, 
highly political, it would be rash to dismiss the potential impact of inter- 
national administrative law on the structure of world order and peace. 
Some governments now accept international regulation not only of ship 
and air traffic, but also of freedom of association, of nondiscrimination, 
and of other human rights intimately affecting people’s lives. Habits of 
accountability developing in such spheres may change concepts of national 
sovereignty in ways that can have a profound impact on the role of the 
state inthe international order. 

International administrative law thus has its consumers and practition- 
ers, yet it is seldom acknowledged as the legitimate offspring of interna- 
tional regulation. Useful studies have been done of United Nations 
“lawmaking” in general, e.g., C. H. Alexandrowicz, The Law-Making Func- 
tions of the Specialised Agencies of the United Nations (1973), and of 
“lawmaking” in individual agencies, e.g., Thomas Buergenthal, Law-Making 
in the International Civil Aviation Organization (1969), and David Leive, In- 
ternational Telecommunications and International Law: The Regulation of the 
Radio Spectrum (1970). Comparative studies of international regulation sel- 
dom focus on the contribution of international regulation to international 
administrative law, however. David Kay’s exemplary work for the Ameri- 
can Society of International Law, for example, compares several regulatory 
regimes from the standpoint of the techniques used and their effectiveness 
in the contemporary political context. Kay’s most recent work, The Func- 
tioning and Effectiveness of Selected United Nations System Programs (1980), 
evaluates the effectiveness of three operational programs: the World Food 
Program, UN control of traffic in narcotic drugs, and the “safeguards 
system” of the International Atomic Energy Agency. Kay compares the 
programs’ impacts in terms of the objectives sought to be accomplished 
and the techniques used, but does not address the extent to which the 
regulatory regimes studied may have contributed to the development of 
international administrative law. 

Leive’s recent work, International Regulatory Regimes: Case Studies in 
Health, Meteorology and Food (1976), also done for the American Society of 
International Law, is a most noteworthy exception to the general lack of 
attention to international administrative law. With the support of the Na- 
tional Science Foundation, Leive studied the actual workings of three reg- 
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ulatory regimes: (1) the International Health Regulations adopted by the: 
World Health Organization (WHO) for preventing the spread of com- 
municable disease; (2) the regulatory instruments and structure used by 
the World Meteorological Organization (WMO) for coordinating and reg- 
ulating international meteorological activities; and (3) the international 
food standards adopted by the Codex Alimentarius Commission estab- 
lished jointly by the UN Food and Agriculture Organization (FAO) and 
the World Health Organization. 

Leive defines “international regulatory regime” broadly to include “the 
complex of regulatory instruments and the attendant legislative, admin- 
istrative, and quasi-judicial procedures and organs, as they work in prac- 
tice.” As to each of these regimes, Leive asks three basic questions: (1) How 
are the regime’s regulatory instruments developed? (2) What is the pur- 
pose, status, and content of each regime? (3) How are the regime’s regu- 
lations implemented in practice? The practice referred to here is practice 
at the international level, not national practice giving effect to international 
standards. By “implementation” Leive means “the varied principles, pro- 
cedures, and techniques employed to administer and interpret the regu- 
latory instruments, promote compliance therewith, and settle disputes,” all 
at the international level. 

Leive’s study thus shows in detail both how three complex regulatory 
regimes actually work and how measures are taken at the international 
level to give effect to international regulation. In so doing, Leive’s work 
describes international administrative law in action, serving the needs of 
three of the four groups mentioned above: those potentially subject to the 
regulatory regime, architects of other regulatory regimes, and interna- 
tional lawyers handling matters governed by regulatory regimes. 

Leive's work is admirably suited to the needs of persons, organizations, 
and governments whose interests are potentially affected by each regula- 
‘tory regime. In each of the three case studies, great care has been taken 
to explain the history, development, and functioning of the regulatory 
regime with copious citations to official reports and documents, and ref- 
erences to the sparse secondary literature. A newcomer to any of the three 
subjects would be well-advised to begin with Leive’s work, which in little 
more than 150 pages gives each regime an excellent working introduction 
in terms of his three basic questions: how the regulatory instruments are 
developed, the nature of those instruments, and how they are imple- 
mented in international practice. 

A few examples will suffice. Leive nicely summarizes the origin of 
WHO's International Health Regulations (pages 3-42), including the 

“contracting-out” procedure, which makes the regulations applicable to all 
WHO members except those which notify their rejection or reservation 
within a specified period (pages 24-27), and the “maximum measures” 
provision, under which the measures provided in the regulations are the 
maximum that a state may apply to international traffic for protection 
against communicable diseases covered by the regulations (pages 35-37). 
Leive also succinctly describes the “footnotes” practice for informal but 
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authoritative interpretations of the International Health Regulations 
(pages 49-54), and the apparent success of WHO informal mediation or 
“good offices” dispute settlement procedures (pages 54-64). 

Leive describes the regulatory regime for meteorology as having a 
“practical” orientation and approach: WMO’s concern is with “developing 
technical rules and procedures that members should follow in order that 
meteorological data of interest to many countries can be observed, col- 
lected, transmitted and analyzed in some standardized manner” (page 
_ 159). WMO has thus developed a wide variety of regulatory instruments 
to which Leive devotes considerable attention, describing the scope, pur- 
pose, and content of WMO Technical Regulations, Technical Decisions, 
Guides, and regional instruments (pages 217-84). Of these, only the Tech- 
nical Regulations have mandatory character; Article 9(a) of the WMO Con- 
vention obligates WMO members to “do their utmost” to implement WMO 
Technical Regulations adopted by the WMO Congress. Leive comments 
that WMO’s approach to compliance has been “practical and not legalistic”; 
since WMO regulations are regarded as “practical operating instructions 
members should follow,” failure to do so is very often due to a lack of 
expertise, funds, or equipment and “not because of any willful refusal to 
comply” (page 161). For this reason, Leive observes that in WMO practice 
such compliance techniques as the “mobilization of shame” have no role, 
and should be replaced by technical assistance programs (page 285). 

The FAO/WHO Joint Food Standards Program is the most elaborate of 
the three regulatory regimes studied. Leive describes the Codex Alimen- 
‘tarius Commission’s “ten step procedure” in detail, with examples showing 
the flexibility of that procedure (pages 435-59). Acceptance of a Codex 
standard obligates the accepting country (1) to permit products complying 
with the standard to be imported into and distributed within its jurisdic- 
tion, and (2) to ensure that products not complying with the Codex stan- 
dard are not permitted to be so imported or distributed. Countries may 
accept Codex standards either in full or “with minor deviations,” but in 
the latter case the “deviations” must be recognized by the Codex Commis- 
sion as “minor” (see “General Principles of the Codex Alimentarius” dis- 
cussed at pages 461~81). These provisions have led to considerable con- 
troversy since any deviation, no matter how “minor,” will exclude products 
that conform to the Codex standard but not to the importing country’s 
“minor deviation” from that standard. Thus, the “minor deviation” pro- 
cedure in effect amounts to partial acceptance of Codex standards. 
Whether or not the deviation is accepted by the Codex Commission, the 
result is the same: products that fail to conform to the deviation cannot be 
freely imported into the country despite its acceptance of the Codex stan- 
dard. ’ 

The final part of Leive’s work compares the three regimes, offering 
guidance for the architects of other international regulatory regimes. The 
. guidance is limited, however, since it has as its base only the experience of 
WHO, WMO, and the Codex Commission. Leive in fact disavows attempts 
to “enunciate . . . general theories concerning international regulation or 
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the varied circumstances under which it may or may not be effectively 
employed” (page xxviii). His study, he writes, is “pragmatic rather than 
theoretical,” but nonetheless contains data and observations that may be 
of value in efforts to construct regulatory regimes in other areas. 

One example is machinery for the implementation of regulatory instru- 
ments. Leive summarizes and compares WHO, WMO, and Codex expe- 
rience, commenting upon procedures for governmental reporting of com- 
pliance, for promoting compliance, for interpreting the instruments, and 
for settling disputes (pages 569-78). Although only WHO has a highly 
developed reporting system (for outbreaks of communicable diseases cov- 
ered by the Health Regulations), Leive calls it “essential that in each regime 
members be required to regularly provide” specified compliance infor- 
mation (page 571). Similarly, as a result of the different roles and purposes 
of the three regimes, only WHO has well-developed procedures for pro- 
moting compliance, for interpreting the Health Regulations, and for set- 
tling disputes. Leive nevertheless recommends that the three regimes, and 
perhaps others, be strengthened by providing both “techniques or mech- 
anisms by which the regulatory instruments can be interpreted on the 
international level in a reasonably authoritative way” and “informal pro- 
cedures by which questions or disputes concerning the application of the 
regulatory instruments can be resolved” (pages 590-92). 

Another example is the representation of affected interests in the inter- 

national regulatory process. Leive recommends that participation be open 
to the “broadest spectrum of interested parties,” without indicating how 
this should be done except to say that the views of such parties should be 
“brought to bear and properly reflected” in the regime’s decision-making 
process (page 590). This recommendation is inspired by the Codex com- - 
mittee structure in which industry spokesmen enjoy full participation to- 
gether with representatives of the relevant government departments. This 
approach, Leive observes, “has the merit of affording the domestic min- 
istry most intimately concerned with a particular regime direct access to, 
and principal local responsibility for, the regime; this is important since 
these ministries subsequently will be responsible for the actual implemen- 
tation of the regime’s regulatory instruments” (page 582). As with Leive’s 
review of implementation practices, Leive’s review of representation 
practices will provide guideposts for those designing other regimes. 
_ International lawyers in search of precedents will also find much of value 
in Leive’s book. For example, the practice of WHO with respect to reser- 
vations to the Health Regulations may have application to other regimes 
(see pages 133-52 and 556-60). The “minor deviations” standard of 
Codex might also be useful in this regard even though, as noted above, 
the application of that standard has tended to undercut the purposes of 
the Codex regime. Similarly, lawyers dealing with treaty interpretation may 
find useful precedents in WHO practice, though Leive’s book is less de- 
tailed on this subject. 

Leive’s work on WHO, WMO, and Codex Alimentarius standards shows 
that international regulation can lead to generalized norms of international 
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administrative law. In this sense the work is a building block in a new 
structure of international administrative law. More such studies are 
needed, studies that will carefully review the regulatory practice of inter- 
national agencies and distill from that practice legal norms to guide and 
unify the rapidly expanding field of international regulation. 


DANIEL G. PaRTAN* 


THe Maney O. Hupson MEDAL, 


At its 75th anniversary meeting in Washington, D.C., the American So- 
ciety of International Law awarded its gold medal to two distinguished 
Americans, the late Richard R. Baxter, and Oscar Schachter. Richard 
Young, Chairman of the Manley O. Hudson Medal Committee, presented 
citations to Mrs. Baxter and Professor Schachter at the Society’s annual 
dinner on April 25, 1981. The medals, which commemorate the life work 
of Manley O. Hudson, are awarded from time to time, without regard to’ 
nationality, for preeminent scholarship and achievement in international 
law and for promoting the establishment and maintenance of international 
relations on the basis of law and justice. 

. The recipients need no introduction to the readers of this Journal. Both 
have served it as chief editor, Judge Baxter, from 1970 to 1978, and Pro- 
fessor Schachter (as coeditor-in-chief) from 1978 to the present. The ci- 
tations read as follows: 


The Manley O. Hudson Medal . . . is awarded posthumously to 
Richard Reeve Baxter in recognition of his extraordinary services to 
international law as soldier, scholar, teacher, editor, author, and judge. 
Judge Baxter served his profession as an officer in the Judge Advocate 
General’s Corps of the United States Army, as Manley O. Hudson 
Professor of International Law at Harvard Law School, as Editor-in- 
Chief of the American Journal of International Law, as Counselor on 
International Law in the Office of the Legal Adviser of the Depart- 
ment of State, as President of the American Society of International 
Law, as consultant to the Government of the United States on the 
Laws of War, on the Law of the Sea, and on many other aspects of 
international law, as a Member on the part of the United States of the 
Permanent Court of Arbitration, and finally as a Judge of the Inter- 
national Court of Justice, where his term of office was cut short by his 
untimely death on September 26, 1980. Judge Baxter’s extraordinary 
zeal in championing the cause of international law and his tireless 
exertions in guiding younger colleagues in serving the same cause 
have had a remarkable influence throughoui the world, where his 
writings and speeches demonstrated those qualities of mind and heart 
which won him the ungrudging esteem of his colleagues on the Court 
as well as in the broader, worldwide community of international law- 
yers. 


The Manley O. Hudson Medal . . . is awarded to Oscar Schachter 
in recognition of his outstanding services to international law, as a 


*Boston University Law School. 
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distinguished civil servant to the international community, as scholar 
and teacher. Before the end of the Second World War, he joined the 
humanitarian efforts of the United. Nations Relief and Rehabilitation 
Agency, and in 1946 came to the United Nations Legal Department, 
first as deputy director, then as director. For twenty years he served 
the world organization to international acclaim for his knowledge and 
understanding of the law, his contribution to its development, his wis- 
dom, and his dedication to the purposes of the world organization. 
Later he served with equal distinction as Director of Research and - 
Studies at the United Nations Institute for Training and Research 
until his appointment to Columbia University where he holds the dis- 
tinguished chair of Hamilton Fish Professor of International Law and 
Diplomacy. He has enriched and illuminated the law, as counsel, as 
teacher, as scholar and author, and has earned the esteem of lawyers 
and statesmen throughout the world. 


Tue Francis DEAK PRIZE . 


The Board of Editors of the American Journal of International Law takes 
pleasure in announcing the award of Deak Prizes for 1981 to Lori Fisler 
Damrosch for her article, Retaliation or Arbitration—or Both? The 1978 United 
States-France Aviation Dispute, and Tullio Treves for his Military Installations, 
Structures, and Devices on the Seabed. The articles appeared in the October 
1980 issue, at pages 785 and 808, respectively. The Deak Prize, which was 
established in memory of the late Francis Deak, is granted for especially 
meritorious contributions to the Journal by younger authors. 

The Board of Editors congratulates Mrs. Damrosch and Professor 
Treves and once again expresses its appreciation to Mr. Philip Cohen, 
President of Oceana Publications, Inc., through whose generosity an award 
is made to the recipients of the prize. 


CORRESPONDENCE 


To THE EDITORS-IN-CHIEF: 
` January 20, 1981 


Günther Hand!’s interesting article on State Liability for Accidental Trans- 
national Environmental Damage by Private Persons (74 AJIL 525~65) deserves 
praise for the breadth of the information it offers and the penetrating 
observations it contains. 


I nevertheless regret to say that, however closely I read the article, I 
cannot overcome the feeling that it suffers from misconceptions. I believe, 
therefore, that it may be useful to- attempt, in a spirit of respectful and 
constructive criticism, to pinpoint these possible shortcomings. 


The author, while observing that state liability for transnational pollution 
in general falls, as a rule, into the category of liability for fault (page 539, 
second paragraph), addresses almost exclusively state liability of the type 
referred to in the title coming within the category of strict liability (or some 
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variant of this type of liability that he calls “direct liability,” of which more 
presently). Does this mean that in the author's opinion state liability for ` 
accidental transnational damage to the environment by private persons 
falls solely into the category of strict liability? Does he, in other words, 
maintain that the only liability of the controlling state that can be engaged 
for such damage is a strict one? Although the author’s position in this 
regard is not altogether free from ambiguity (cf. the first sentence of page 
565), the answer appears to be no. For the last paragraph of page 550, 
read together with the definition of the “ultrahazardous” activity contained 
in pages 554-55, appears to confine strict liability coming within the pur- 
view of the article’s title to liability triggered by ultrahazardous activities, 
and surely not all private activities capable of resulting in accidental trans- 
national damage to the environment qualify as ultrahazardous. Accord- 
ingly, the author should, I feel, either have matched the contents to the 
title of his article by addressing comprehensively all cases of state liability 
for the damage to which the title refers, whether or not based on fault, or, 
more simply, have included in the title, just before “state,” the word 
“strict.” 


But the matter is perhaps not so simple. For, as has been noted paren- 
-thetically, the main theme of the article is not exactly strict state liability 
for the damage referred to in the title, but, rather, what the author des- 
ignates as the “direct liability” of states for such damage. (Cf, in particular, 
on page 564, the first sentence of section VII.) The article, however, hardly 
gives a clear definition of this term, which, moreover, does not appear to 
be used consistently throughout. The statement that “direct liability, like 
strict liability in general, presupposes an element of special danger iden- 
tifiably connected with the transnationally injurious activity” (page 557) 
suggests that the term in question designates a species of the genus of strict 
liability. (Cf, further, the reference, on page 551, to “the more limited 
_ circumstances that . . . give rise to direct liability.”) But, if this is so, the 
author should have: spelled out the distinguishing characteristics of the 
species. The predominant overall impression is, however, that he uses the 
term in question as a synonym pure and ead a of strict liability. (The 
impression derives not only from the general tenor of the article, but 
specifically from footnote 7, as well as the statement that “direct liability 
... by definition excludes failure by the controlling state to meet its inter- 
national obligations” [page 554], and the first paragraph of page 565.) 
But, if this is the case, it would have been preferable for the author to 
have entirely discarded the former term in favor of the latter. 


A number of other questions do not appear to be dealt with as lucidly, 
logically, or consistently as one would wish. A case in point is that of the 
last three sentences of the first paragraph of footnote 2. I have trouble 
with the statement (second of the sentences) that a state can become trans- 
nationally liable qua state only if certain conditions are met. Can a state be 
legally liable otherwise than as (qua) a state? What is meant by the prop- 
osition (last of the sentences) that “the crucial test for the incurrence of 
. State liability in the latter sense” (¿.e., as territorial sovereign) is “the nature 
of the activity”? The author should have sought to complement this asser- 
tion by indicating what type of activity engages the liability of the state as 
territorial sovereign and why only activities of this type can have that effect. 
The application made of the test in question in footnote 97 does not clarify 
the matter. i 
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I fail to see the logic behind the first sentence of footnote 30: surely 
statesA and B can undertake by treaty that 4 will be liable to B for damages. 
of a certain type inflicted within the territory of B by persons active on the 
territory of A and vice versa, even though under general international law 
no liability for such damages attaches to A or B. 


There appears to be a certain inconsistency in the author’s views as to 
the nature of the general international law standard of state liability. He 
points out that “the general standard of international liability appears to | 
be clearly based on fault—not in the sense of culpable negligence or malice on 
the part of the individual state agent but in the sense of a violation of an interna- 
tional obligation incumbent upon the state” (footnote 50, emphasis added). 
Subsequently, however, the author expresses support for Article 23 of the 
ILC’s draft articles on state responsibility, adding that this article “clearly 
conveys the idea that a state’s international obligation [to prevent a given 
event from occurring] . . . may be considered violated not when the event 
occurs but when the prohibited event and negligence imputable to the state 
coincide” (page 540, at footnote 72, emphasis added). I feel not only that 

- the author is reading into the draft article more than it contains, but that 
he is inconsistent in his views as to the nature of the fault on which the 
general standard of international liability is based: if, for the purposes-of 
the general standard, this fault is not to be understood “in the sense of a 
culpable negligence or malice on the part of the . . . state agent,” it is 
difficult to understand why, in the specific case of a duty to prevent the 
occurrence of a given event, the existence of a breach of that duty requires, 
in addition to the occurrence of the event, a showing of negligence im- 
putable to the state concerned. 


The author affirms that a controlling state’s liability for failing to stop 
continuous transfrontier pollution derives “from its having been negligent 
or otherwise at fault” for its omission (page 544). However, if he is correct 
in his view that the controlling state’s liability for accidental transnational 
damage to the environment due to ultrahazardous activities by private 
parties is strict, then in any case of this type where the damage is contin- 
uous, the controlling state’s liability for failing to stop it should also be 
strict. 


According to the sentence straddling pages 554 and 555, low probability. 
of accidental transnational damage to the environment resulting from a 
private activity is a condition that has to be satisfied in order that the 
activity may qualify as “ultrahazardous.” This seems highly paradoxical. 
One would think that, on the contrary, the higher the probability in ques- 
tion, the stronger is the case for considering that the activity is ultra- 
hazardous. 


To conclude, I stress once again that my comments are offered in a 
spirit of constructive criticism. I would hope that the response the author 
may wish to make will illuminate the issues he discusses as well as his views 
thereon (possibly by making it less likely that others will, as I may have, 
misread his article). i 


ROBERTO LAVALLE* 


*Although I am a member of the United Nations Secretariat, the views expressed in this 
letter are purely personal. 
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Giinther Handl replies: 


Roberto Lavalle finds fault with what he calls misconceptions in my ar- 
ticle. However, upon close examination most of these turn out to be self- 
generated ones. Over his concern with these “misconceptions” he 
regrettably neglects those fundamental policy issues addressed in the 
article which many of us would consider in need of further critical 
analysis. True, with regard to the question of the article’s title 
he may have a point: Had such an objection been anticipated, the editors 
would surely have agreed to retain the more precise and longer original 
title which did refer to “direct state liability.” But this is a trivial point, it 
seems, and one that does not detract from the fact that much of his letter 
would have benefited from more careful reflection and greater attention 
to the text of the article. 


For example, his query as to whether I consider accidental transnational 
damage due to private activities always to entail strict state liability strikes 
one as purely rhetorical in view of the clear exposition—on pages 541, 
544, and 553—of a state’s violation of an international legal obligation as - 
the alternative fault basis of liability. The impression his letter thus conveys 
is that of a reader who in rushing through a longish and admittedly com- 
plex article has missed out on some of the fine print. For how otherwise 
could he assert that the predominant impression is that “direct liability” is 
used as a synonym pure and simple for “strict liability’?: That the term 
“direct liability” is used merely as a genus of strict liability should be abun- 
dantly clear given the initial delimitation of the topic, the introduction to 
the differentiation between “private” and “state” activities in footnote 2, 
the definition offered in footnote 7, and references throughout the text. 
The distinction between strict state liability for private activities (“direct 
liability”) and strict state liability in general, which includes liability for 
state activities in the sense of acta jure imperii (e.g., nuclear weapons tests 
or hazardous military exercises in border areas resulting in transnational 
damage) and which is a crucial one, inter alia, with regard to the issue of 
compensation, is specifically advertised at the outset of the article (footnote 
2). That the two notions therefore cannot be coextensive and indeed have 
not been used to indicate such synonymity should have been obvious. La- 
valle’s failure to heed this essential distinction may also explain his objection 
to my reference in footnote 2 to a state’s liability gua state. Of course, 
internationally a state can only be liable in its capacity as the territorial 
sovereign. To emphasize this in particular would seem to be superfluous. 
And indeed, the very formulation of footnote 2 readily indicates a totally 
different purpose of the “qua state” reference, namely, to mark that nec- 
essary distinction between “private” and “state” activities. Clearly, my ar- 
ticle was limited to a discussion of the former. If the application of the 
“nature of the activity” test in footnote 97 did not, to Mr. Lavalle’s mind, 
clarify the scope of the latter, he should have found in footnote 124 the 
listing of examples of such “state” activities whose absence he criticizes. 


Mr. Lavalle reaches a key issue when he addresses the general interna- 
tional law standard of state liability, but his misgivings about the “certain 
inconsistency” he professes to detect in my views are misdirected. His dif- 
ficulties are as much the result of his failure thoroughly to examine the 
ILC’s draft Article 23 as of his not distinguishing between the fault of a 
state agent (whose conduct is imputable to the state) and a state’s failure 
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to meet an international legal obligation that it could have discharged, as 
the essential prerequisite for a state’s incurrence of international liability. 
Article 23 characterizes, as the ILC’s commentary thereto explains, a lia- 
bility-entailing situation in which the internationally proscribed “event has 
occurred because the State has failed to prevent it by its own conduct, and 
... the State is shown to have been-capable of preventing it by different 
conduct” ([1978] 2 Y.B. Int'l L. Comm’n, pt. 2, at 82-83). In other words, 
the state’s omission is evaluated in accordance with a standard of conduct 
that, in the light of the circumstances of the situation, the state could 
reasonably have been expected to adopt. Affirmation by the ILC of the 
relevance of this contextually determined capacity to act in avoidance of 
the event thus clearly points to negligence. as the additional element on 
which a finding of a state’s international liability will turn. This is partic- 
ularly well illustrated by the Corfu Channel case. There the Court, upon 
establishing Albania’s obligation to avert harm in view of its knowledge of 
the existence of the mine field and the approaching British vessels, in- 
quired specifically into whether Albania had rin been capable of discharg- 
ing this obligation. It thereby indicated that Albania’s failure to utilize the. ` 
existing opportunity was the liability-determining element. The decision 
thus reflects a standard of liability for negligence. Equally clearly, however, 
it rejects the idea that state liability presupposes culpa on the part of the 
individual organ of the state. 


Mr. Lavalle’s final two arguments are, I am afraid, rather convoluted. 
A common sense approach to the notion “ultrahazardous activity” already 
suggests conduct that carries an ‘exceptional risk of harm. If risk is properly 
understood as the product of the probability of an injurious event and the 
consequences of this event, its exceptional nature in the case of an ultra- 
hazardous activity is not due to a high probability coupled with a low .- 
consequence value but the other way round: This, as noted on pages 
554-55, should be self-evident from domestic legal provisions bearing on 
sources of increased danger as well as from ee international treaty re- 
gimes as on outer space and nuclear power activities. It is thus a hallmark 
of “ultrahazardous activities” that the realization of the associated excep- 
tional risk is inherently of a low probability: How else would society tolerate 
hazardous activities such as the operation of, for example, nuclear power 
plants? Therefore, if the exceptional risk were to materialize on a contin- 
uous basis, i.e., the probability of its occurrence would be, mathematically 
speaking, one, we would find ourselves in a realm where the technical 
concepts of “abnormally dangerous activity” and “strict liability” would no 
longer be meaningful. We would obviously face a situation in which a thus 
qualified activity would be banned outright. This is incidentally why La- ` 
valle’s final comment is completely off the mark: There is absolutely nothing 
paradoxical about viewing the essence of an ultrahazardous activity as pos- 
ing a risk in the sense of a low probability-high consequence event. ‘The 
only situation, then, in which continuous injurious transnational effects of 
an ultrahazardous activity are conceivable, without bringing about the most 
likely immediate proscription of that very activity, is when the transnational 
effects are atypical of the hazardous activity. In other words, only where 
the injurious consequences are within the scope of the abnormal risk that 
is the basis of liability will strict liability apply. In the case of continuous 
oe effects, the liability regime applicable is consequently based on 

ault. 
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’ MESSIEURS, 
Paris, le 25 février 1981 


J'ai lu avec beaucoup d’intérét Farticle du Juge T. O. Elias sur la doctrine 
du droit intertemporel (The Doctrine of Intertemporal Law) qui a été publié 
dans votre numéro d’avril 1980. Toutefois, étant moi-même l'auteur d'une 
thése de Doctorat sur le méme sujet, thése préparée sous la direction du 
Professeur Paul Reuter, membre de la Commission du Droit International, 
soutenue devant la Faculté de Droit de Paris en 1968 et publiée 4 Paris en 
1970 a la Librairie générale de Droit et de Jurisprudence sous le titre 
Recherches sur application dans le temps des actes et des règles en Droit interna- 
tional public (Problèmes de droit intertemporel ou de droit transitoire), je me per- 
mettrai de présenter quelques observations. 


(1) Le Juge Elias consacre des développements (p. 293-96) à trois af- 
faires récentes jugées par des tribunaux nationaux du Royaume-Uni, des 
Etats-Unis et de la République fédérale d’Allemagne, et notamment à 
affaire Trendtex Trading Corporation v. Central Bank of Nigeria. Ces affaires 
concernent la portée de l’'immuniteé de juridiction des Etats étrangers de- 
vant les tribunaux nationaux et montrent que le droit international aurait 
évolué, puisque l’immunité de I’Etat ne serait plus absolue et qu’il con- 
viendrait de distinguer les actes jure imperii et les actes jure gestionis. 


Ces trois affaires posent donc le probleme de savoir si le droit interna- 
tronal a changé et si les règles coutumiéres se sont modifiées, mais elles 
n’apportent rien à la théorie du droit intertemporel. En effet, la question 
du droit intertemporel ne se pose que si le droit a changé et une fois que 
la question du changement du droit a été tranchée. En d'autres termes, le 
droit intertemporel ne concerne pas le changement du droit en lui-méme, 
ni les résultats ou les méthodes du changement, mais s'intéresse seulement 
aux conséquences du changement du droit (sur ce point, voir notre thèse, p. 11 
et 12). En ce sens on peut dire que le droit intertemporel est la branche 
du droit qui règle les conflits de loi dans le temps et qu’il s’agit par con- 
séquent d’un jus supra jura. Le Juge Elias aurait d’ailleurs pu se référer a 
cet égard aux travaux de l'Institut de Droit International qui a examiné 
cette question de 1968 a 1975 (les rapports du Professeur Max Sgrensen 
et les discussions ont été publiés dans l'Annuaire ce l'Institut de Droit In- 
ternational). La résolution adoptée par cet Institut le 12 août 1975 précise 
en effet “que le probleme intertemporel général, dans l’ordre juridique 
international comme en droit national, concerne la délimitation du do- 
maine d’application des normes dans le temps” (premier considérant). 


(2) M. le Juge Elias s'attarde longuement, et avec raison, sur la distinc- 
tion de Max Huber entre la création et le maintien du droit (“the creation 
of rights and the existence of rights”). Il souligne que les deux éléments 
dégagés par Max Huber sont complémentaires, malgré les critiques de 
certains auteurs (Jessup notamment). Cependant il me semble qu'il faut 
aller plus loin dans l'analyse. J'ai montré dans ma thèse (p. 266-77) que 
les deux règles de Max Huber ne sont pas homogènes et qu’elles recelent 
une certaine contradiction dans la mesure où Max Huber passe d’un point 
. de vue objectif dans la premiere règle à un point de vue subjectif dans la 
seconde. 


Il n’en demeure pas moins vrai que le droit intertemporel est dominé 
par deux impératifs, celui de la sécurité et celui du changement (on re- 
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trouve ces deux impératifs en droit européen: voir notre article Le juge 
communautaire et Vapplication dans le temps des règlements C.E.E., Annuaire 
‘francais de Droit international, 1976, p. 169-206). Ces deux exigences 
‘avaient été dégagées par le Juge Gros dans affaire des Minquiers et des 
Ecrehous et sont rappelées dans la résolution de l'Institut de Droit Inter- 
national de 1975. Il en résulte que deux régles dominent le droit intertem- 
porel: la règle de la non rétroactivité et celle de l'effet immédiat (sur cette 
distinction, voir les observations de M. Yasseen, éminent juriste irakien, 
Annuaire de la Commission du Droit International, 1964, vol: I, p. 43, 
730eme sénance). 


Les discussions autour du droit intertemporel sont souvent obscurcies 
parce qu’on ne tient pas compte de l’existence de ces deux règles qui se 
combinent et se complètent. De même, pour apporter une solution aux 
problémes du droit intertemporel il convient de prendre en considération 
lobjet des règles en conflit (sur ce point, voir notre thèse). C'est ce qui a été 
omis dans les débats à propos de l’affaire du Sahara Occidental (Western 
Sahara) que, curieusement, le Juge Elias ne mentionne pas dans son article. 
Dans cette affaire, le Juge de Castro a consacré une partie de son opinion 
individuelle à la question du droit intertemporel (C.1.J., Recueil, 1975, p. 
168-69) et il met l’accent sur la nécessité d’appliquer les principes de Max 
Huber. Cependant on peut se demander si le probleme du Sahara occi- 
dental a été posé correctement: on ľa posé comme étant un prebleme 
territorial (et en ce sens on pourrait le rapprocher de laffaire de Ie de 
Palmas), mais en réalité il soulevait la question de lautodétermination qui 
concerne avant tout le peuple, méme si elle a des incidences sur le territoire. 
Le principe d’autodétermination peut donc s’appliquer sans rétroactivité 
et avec effet immédiat au Sahara occidental. 


(3) Le Juge Elias présente également dans son article des considérations 
. intéressantes sur l'affaire du Plateau continental de la Mer Egée et sur le 
problème de l'interprétation évolutive des traités, probleme qui avait été 
longuement débattu a la Commission du Droit International (voir notre 
thèse, p. 203-08). Jė voudrais simplement ajouter que la résolution adop- 
tée en 1975 par Institut de Droit International traite de la question dans 
son paragraphe 4 et que la Cour Internationale de Justice avait déjà pris 
position en faveur de l'interprétation évolutive dans l'affaire de la Namibie 
(C.I.J., Recueil, 1971, p. 31). La Cour européenne des Droits de Homme 
a adopté un point de vue analogue dans les affaires Tyrer (25 avril 1978) 
et Marckx (13 juin 1979: §41 de arrêt). Cette dernière affaire est parti- 
culièrement intéressante car elle montre les difficultés pratiques soulevées 
si ’on admet l'interprétation évolutive des conventions. En effet la Cour 
de Strasbourg a considéré que l’interprétation de la Convention donnée 
dans son arrêt n’avait pas d'effet rétroactif, c'est-à-dire ne remettait pas en 
cause des actes ou des situations juridiques antérieurs. Ce faisant, la Cour 
européenne des Droits de Homme s'est inspirée d'un arrêt de la Cour de 
Justice des Communautés européennes (8 avril 1976, Defrenne/SABENA, 
reer 1976, p. 481). Cette jurisprudence méritait, je crois, d’être sig- 
nalée. 


En espérant que ces observations seront utiles à vos lecteurs, je vous prie 
de croire, Messieurs, 4 mes sentiments trés distingués. 


PAuL TAVERNIER 
Université de Paris II 


`. CONTEMPORARY PRACTICE OF THE UNITED 
~ STATES RELATING TO INTERNATIONAL LAW 


Marian L. Nasn* 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Interna- 
tional Law, published by the Department of State. . 


TRAVEL 


(U.S. Digest, Ch. 3, §2) 
Removal of Restriction—Iran 


In a statement issued on January 27, 1981, the Department of State 
strongly urged United States citizens to avoid any travel to Iran. The warn- 
ing superseded a formal restriction that had been effective from April 23, 
1980.*, 

. The statement read in part: 


Travel to Iran is extremely hazardous because of the continued anti- 
American atmosphere, the virulent anti-American stance of the Ira- 
nian Government, and the present conflict between Iran and Iraq. 
The possibility exists that American citizens traveling to Iran could be 
detained without charge or taken Hostage. 


American interests in Iran are currently served by the Swiss Gov- 
ernment acting through its Embassy in Tehran, but protective services 
are severely limited by present conditions.” 


DIPLOMATIC PRIVILEGES AND IMMUNITIES 
(U.S. Digest, Ch. 4, §1) 
Living and Working Conditions of Alien Servants 


In a circular note to the Chiefs of Mission at Washington, dated January 
9, 1981, Secretary of State Edmund S. Muskie called to their attention the 
Department’s “deep concern” over evidence that some members of dip- 
lomatic missions had “seriously abused or exploited household servants 
who are in the United States under nonimmigrant A-3 visas.” The Sec- 
retary pointed out that, in keeping with its constitutional heritage, tradi- 
tions, and laws, the United States is committed to the “fair and humane 
treatment of all people living in this country, whether or not they are 
citizens or permanent residents,” and that this commitment included ser- 


*Office of the Legal Adviser, Department of State. 
See 45 Fed. Reg. 27,600 (1980), 74 AJIL 658 (1980). 
*Derr. STATE BULL., No. 2048, March 1981, at 17. 
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vants of diplomats. He outlined steps that the Department had accordingly 
taken to contribute to improved living and working conditions of servants 
employed by foreign diplomats, where need for improvement existed. Por- 
tions of the Secretary’s note follow: 


In this connection, the Chiefs of Mission are hereby informed that 
beginning January 15, 1981, every servant, attendant or personal em- 
ployee who applies for a visa of the A-3 category must present with 
his or her visa application a copy of an employment contract signed 
by the employer and employee. United States consular officers will 
carefully review such contracts prior to the issuance of a visa to ensure 
that the wages and other conditions of employment are reasonable in 
light of the work involved and the costs of living in this country. That 
contract must contain the following information: 


1. A description of the duties to be performed by the alien; ` 

2. The wages to be paid on an hourly or weekly basis; 

3. Total hours of guaranteed employment per week, amounts of 
overtime work which may be required of the employee, and conditions 
for overtime payment; ; 

4. A statement that the employee will be free to leave the employer’s 
premises at all times other than during regular or overtime working 
hours; : . 

5. The total amount of money, if any, to be advanced by the em- 
ployer, with details of specific items, such as air fare, and the terms 
for repayment of the advance; i 

6. Express provisions for any offsetting charges for room and board 
viewed as a part of compensation; , ai 

7. A provision governing termination by either party to the con- 
tract; and 

8. A statement that a duplicate of the contract has been furnished 
to the employee in a language he or she can understand. 


For the information of the Chiefs of Mission, the payment of a 
specific wage is not, in itself, a condition precedent to the issuance of 
a visa, but the offered wage is a relevant area of inquiry for the re- 
sponsible officer at the visa issuing post. Where wages to be offered 
are significantly less than the prevailing minimum. wage (currently 
$3.35 per hour) a question would arise as to whether the payment of 
substandard wages might result in the alien’s seeking public assistance 
in the United States. 


The same employment contract requirement will apply to a request 
filed in Washington for the adjustment or extension of a visa currently 
held by a person already in this country who is taking employment in 
the household of a diplomat. An awareness of these criteria should 
therefore be helpful to all members of diplomatic missions who intend 
to hire nonimmigrant aliens as household servants whether they would 
be coming from abroad or are already in this country. 


The Department of State, in transmitting this note to Their Excel- 
lencies and Messieurs and Mesdames the Chiefs of Mission, wishes to 
stress that it must look to each mission to take appropriate measures 
to ensure that domestic employees of their staff members are treated 
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fairly and equitably. Verified instances of abuse will be dealt with ef- 
fectively’ ` 


SOVEREIGN IMMUNITY 
(U:S. Digest, Ch. 6, §7) 
Litigation Against Iran 


On January 19-20, 1981, agreement was reached between the United 
States and Iran, through the Government of the Democratic and Popular 
Republic of Algeria as intermediary, concerning the release of 52 Ameri- 
can citizen hostages, whom Iranian “militants” with the approval and sup- 
port of the Government of Iran had held captive since their seizure of the 
American Embassy at Tehran on November 4, 1979. 

Five principal documents constituted the overall agreement.’ Five of the 
Executive Orders issued by former President Carter on January 19, 1981 
_ in implementation of these agreements, pursuant to his authority, inter 
alia, under the International Emergency Economic Powers Act (50 U.S.C. 
1701 et seq.), bore directly upon transfer of Iranian Government assets.” 

On February 18, 1981, the Department of State announced that the new 
presidential administration had completed its review of the hostage agree- 
ments and had decided to approve their implementation strictly in accor- 
dance with their terms. The Department’s statement follows, in part: 


Our position up until now has been that the United States, of course, 
will honor its obligations under international law. Because of the com- 
plexity of the agreements and the extraordinary conditions under 
which they were negotiated, we have undertaken a review to deter- 
mine precisely what our obligations are under them. 


That review has been completed. Having considered all the circum- 
stances carefully, we have decided to approve implementation of the 


"Dept. of State File No. P81 0004-0161. 

Similar notes in regard to both A-3 and G—5 visas, as applicable, were sent by the De- 
partment of State or at its request to the Permanent Representatives of the other member 
states and Permanent Observers at the Organization of American States (id., No. P81 
0051-0845); the Principal Resident Representatives of interr.ational organizations in the 
United States (id., No. P81 0035~1194); and the Permanent Missions and Observers to the United 
Nations (id., No. P81 0051-0844). For the Department's circular instruction to U.S. diplo- 
matic and consular posts, and others, see airgram A-3072, Nov. 10, 1980 (id., No. P80 
8148-0214). 

The five documents were the Declaration of the Government of the Democratic and 
Popular Republic of Algeria, the Declaration of the Government of the Democratic and 
Popular Republic of Algeria Concerning the Settlement of Claims by the Government of the 
United States of America and the Government of the Islamic Republic of Iran, and the 
Undertakings of the Government of the United States of America and the Government of 
the Islamic Republic of Iran with Respect to the Declaration of the Government of the 
Democratic and Popular Republic of Algeria, all initialed on January 19, 1981; the 
Escrow Agreement; and the Technical Arrangement between Banque Centrale d'Algérie as 
Escrow Agent and the Governor and Company of the Bank of England and the Federal 
Reserve Bank of New York as Fiscal Agent of the United States, both signed on Jan. 20, 
1981. Derr. STATE BULL., No. 2047, Feb. 1981, at 1 et seg. The first four are reprinted in 75 
AJIL 418 (1981). 

* Exec. Orders 12277-12281, 46 Fed. Reg. 7915 et seg. See further p. 658 infra. 
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agreements in strict accordance with the terms of the agreements. The 
review considered the impact of implementing or not implementing 
on these points: 


e The rights of U.S. claimants; 
e U.S. terrorist policy; 
e U.S. international interests, including U.S. obligations to third 
_ parties, particularly Algeria, which had itself made commitments dur- 
ing the course of the negotiations; and 
e Long-term U.S. interests in the Persian Gulf, including Iran. 


The conclusion of the agreements was a legal exercise of Presiden- 
tial authority. This authority will be subject to challenge in our courts, 
and the executive branch will, of course, abide by the determination 
of our judicial system. We did not find it necessary to reach a conclu- 
sion as to the legally binding character of these agreements under 
international law. We are proceeding because we believe it is in the 
overall interests of the United States to carry out the agreement. 


The decision represents a practical judgment that implementation 
provides the surest resolution of the issue consistent with the best 
interests of the United States in the Gulf region and throughout the 
world. Iran has not profited from these agreements. It was ultimately 
forced to settle on terms that simply restored the status quo ante because 
the advent of the new Administration finally confronted it with a se- 
rious deadline. The funds already returned to Iran and those which 
may be returned following the implementation of these agreements 
and the settlement of commercial and legal claims—all these funds 
thus involved are funds which belonged to Iran before the seizure of 
the American hostages.’ 


Subsequently, President Ronald Reagan issued Executive Order 12294, 
dated February 24, 1981, which read, in part: 


Section 1. All claims which may be presented to the Iran-United States 
Claims Tribunal under the terms of Article II of the Declaration of 
the Government of the Democratic and Popular Republic of Algeria 
Concerning the Settlement of Claims by the Government of the 
United States of America and the Government of the Islamic Republic 
of Iran, and all claims for equitable or other judicial relief in connec- 
tion with such claims, are hereby suspended, except as they may be 
presented to the Tribunal. During the period of this suspension, all 
such claims shall have no legal effect in any action now pending in any 
court of the United States, including the courts of any state or any 
locality thereof, the District of Columbia and Puerto Rico, or in any 
action commenced in any such court after the effective date of this 
Order. Nothing in this action precludes the commencement of an 
action after the effective date of this Order for the purpose of tolling 
the period of limitations for commencement of such action. 


Section 2. Nothing in this Order shall require dismissal of any action 
for want of prosecution. 


Section 3. Suspension under this Order of a claim or a portion thereof 
submitted to the Iran-United States Claims Tribunal for adjudication 


3DEPT. STATE BuLt., No. 2048, March 1981, at 17. 
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shall terminate upon a determination by the Tribunal that it does not 
have jurisdiction over such claim or such portion thereof. 


Section 4. A determination by the Iran-United States Claims Tribunal 
on the merits that a claimant is not entitled to recover on a claim shall 
operate as a final resolution and discharge of the claim for all pur- 
poses. A determination by the Tribunal that a claimant shall have 
recovery on a claim in a specified amount shall operate as a final 
resolution and discharge of the claim for all purposes upon payment 
to the claimant of the full amount of the award, including any interest 
awarded by the Tribunal. 


Section 5. Nothing in this Order shall apply to any claim concerning 
the validity or payment of a standby letter of credit, performance or 
payment bond or other similar instrument. 


Section 6. Nothing in this Order shall prohibit the assertion of a coun- 

terclaim or set-off by a United States national in any judicial proceed- 

ing pending or hereafter commenced by the Government of Iran, any 

political subdivision of Iran, or any agency, instrumentality, or entity 

controlled by the Government of Iran or any political subdivision 
. thereof. . ; 


Section 7. The Secretary of the Treasury is authorized to employ all 
powers granted to me by the International Emergency Economic Pow- 
ers Act and by 22 U.S.C. §1732 to carry out the purposes of this 
‘Order. 


Section 8. Executive Order Nos. 12276 through 12285 of January 19, 
1981, are ratified. 


This Order shall be effective immediately and copies shall be trans- 
mitted to the Congress.* 


On February 27, 1981, the United States filed a statement of interest in 
New England Merchants National Bank v. Iran Power Generation and Transmis- 
sion Company et al. (Nos. 80-3063, 80-6254, and 80-7912 (2d Cir. Jan. 5, 
1981)). The United States requested that the court: (1) stay litigation of those 
claims against Iran arguably within the jurisdiction of the Iran-United 
States Claims Tribunal; and (2) vacate the attachments against Iranian 
assets. Similar statements of interest of the United States were filed in more 
than four hundred other Iran-related cases.5 


SOVEREIGN IMMUNITY ` 
(U.S. Digest, Ch. 6, §7) 
Enforcement of Arbitral Award—Attachment 


On February 9, 1981, responding to a request from the Department of 
State, the Department of Justice filed a suggestion of interest on behalf of 
‘the United States in Republic of Guinea v. Maritime International Nominees 


446 Fed. Reg. 14,111-12 (1981). For the implementing regulation issued by the Office of 
Foreign Assets Control of the Department of the Treasury under date of Feb. 24, 1981, as 
an amendment to the Iranian Foreign Assets Control Regulations (31 C.F.R. §535.222), see 
id. at 14,335. 

5 For earlier decisions on Iran-related litigation, see 75 AJIL 369, 371, 374, 375 (1981). 
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Establishment.! The appellee, a Liechtenstein corporation, had obtained a 
judgment against the Republic of Guinea in the U.S. District Court for the 
District of Columbia on January 12, 1981 for an amount in excess of $27 
million.2 The court found it had jurisdiction and confirmed an arbitral 
award issued by the American Arbitration Association at the conclusion of 
a 2-year court-ordered arbitration proceeding pursuant to the U.S. Arbi- 
tration Act (9 U.S.C. §1 et seq.). 

The district court denied the Republic of Guinea’s motion to stay exe- 
cution pending appeal. The court of appeals, however, granted a stay of 
execution pending decision upon appeal. The appellee then moved that 
the court of appeals reconsider its stay, or in the alternative condition a 
stay upon the filing of a bond or other appropriate security by the appel- 
lant Republic of Guinea. The Republic of Guinea filed an opposition to 
the motion to which the appellee replied. 

Following a formal diplomatic protest to the Department of State by the 
Ambassador of the Republic of Guinea and the Guinean Minister of State 
for International Cooperation, on instruction from the President of the 
Republic of Guinea, the Department determined that the relationship be- 
tween the United States and the Republic of Guinea would suffer a severe 
adverse effect if execution on the district court’s judgment were to proceed 
pending appellate review, or if the Republic of Guinea were required to 
post security pending final disposition of the action by the courts of the 
United States. It suggested that, in consequence, it would be in the foreign 
policy interests of the United States, if the court of appeals stayed both 
execution and posting of security pending review. The United States there- 
fore urged the court not to disturb its stay order of January 23, nor to 
grant the appellee’s motion seeking security.’ 

On February 17, 1981, the court of appeals denied the appellee’s motion 
for reconsideration and vacation of its stay order, as well as its alternative 
motion for security. 


FOREIGN ASSETS CONTROL 
(U.S. Digest, Ch. 10, §5) 
Transfers of Blocked Iranian Assets 


As part of the agreement for the release of the 52 American hostages,’ 
the United States agreed to restore the financial position of Iran, insofar 
as possible, to that which existed prior to November 14, 1979 (the date of 
Executive Order 12170, blocking all official Iranian assets subject to, or 
becoming subject to, the jurisdiction of the United States or in, or coming 
within, the possession or control of persons subject to the jurisdiction of 
the United States). In that context the United States committed itself to 
“ensure the mobility and free transfer” of all such assets and agreed to 


‘No. 81-1073 (D.C. Cir., filed Jan. 22, 1981). 

“In re Arbitration between Maritime Int'l Nominees Establishment v. The Republic of 
Guinea, 505 F.Supp. 141 (D.D.C. 1981).. 

*Dept. of State File No. P81 0050-0834. 

1 See p. 654 supra. 
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‘ release them to Iran through the Algerian Central Bank as escrow agent. 
Iran agreed that $1 billion of its released assets, those consisting of deposits 
and securities in U.S. banking institutions within the United States (other 
than in the Federal Reserve Bank of New York) were to be placed in a 
special interest-bearing account to secure payment of, and to pay, certain 
claims of U.S. nationals against it, as determined by international arbitra- 
tion. Iran also agreed to maintain a minimum $500 million balance in that 
account until all arbitral awards upon such claims were paid. 

On January 19, 1981, President Carter issued ten Executive Orders 
(Nos. 12276-12285) to implement the agreements.” Executive Orders 
12277-12281 implemented the U.S. obligation to effect transfers of the 
various categories of blocked Iranian assets specified under the respective 
provisions of the (first, basic) Declaration of the Government of Algeria, 
dated January 19, 1981. 

Executive Order 12277, “Direction to Transfer Iranian Government 
Assets,” related to assets in the custody of the Federal Reserve Bank, in- 
cluding gold bullion. Executive Order 12278, “Direction to Transfer Ira- 
nian Government Assets Overseas,” related to assets in foreign branches 
of U.S. banks. The other orders were No. 12279, “Direction to Transfer 
Iranian Government Assets Held by Domestic Banks,” No. 12280, 
“Direction to Transfer Iranian Government Financial Assets Held by Non- 
Banking Institutions,” and No. 12281, “Direction to Transfer Certain Ira- 
nian Government Assets” (properties, not including funds and securities). 

On January 20, 1981, statements of interest were filed on behalf of the 
United States in court cases in which attachments or injunctions had been 
served on the Federal Reserve Bank in connection with litigation involving 
Iran, its agencies, and its instrumentalities. The purpose of the statements 
was to fully inform the respective courts of the agreement with Iran for 
the release from captivity of the 52 American hostages, of the legal au- 
thority for the President’s direction to the Federal Reserve Bank to transfer 
the Iranian assets, and of the propriety of the Federal Reserve Bank’s 
compliance with that direction.’ 


746 Fed. Reg. 7913-7932 (1981), Derr. Stare But. No. 2047, Feb. 1981, at 7-13. For 
corrections to Exec. Orders 12278 and 12279, see 46 Fed. Reg. at 10,895 and 10,897, respec- 
tively. Orders 12283 and 12284 are reprinted in 75 AJIL 430 and 431 (1981). 

*See, e.g., Statement of Interest filed in Geophysical Service, Inc. v. State of Iran (Islamic 
Republic of Iran), Nat'l Iranian Oil Co. & Oil Services Co. of Iran, No. 80 Civ. 6249 (S.D.N.Y., 
filed Nov. 3, 1980), Dept. of State File No. P81 0052-2104. 


JUDICIAL DECISIONS 


MONROE LEIGH 


Aliens—deportation—illegal reentry after deportation—due process 


UNITED STATES V. ROBLES-SANDOVAL. 637 F.2d 692, cert. denied, 101 S.Ct. 
2025 (1981). 
U.S. Court of Appeals, 9th Cir. , January 26, 1981. 


Appellant was deported in 1979 from the United States to Mexico. In 
1980, having reentered the United States, he was indicted by a federal 
grand jury for the felony of illegal reentry after deportation, a violation 
of 8 U.S.C. §1326. His motion to dismiss the indictment on the ground 
that section 1326 is unconstitutional was denied; and his subsequent con- 
` viction by the United States District Court for the District of Arizona was 
affirmed by the Court of Appeals for the Ninth Circuit. 

Appellant contended that section 1326 was unconstitutional under the 
Due Process Clause of the Fifth Amendment. While he did not challenge 
the constitutionality of the administrative proceeding that led to his con- 
cededly valid deportation in 1979, he argued that because the original 
deportation hearing did not meet the strict standards of criminal due pro- 
cess, it could not be used as the sole basis to support guilt or enhance 
punishment in a subsequent criminal proceeding under section 1326. In 
support of his contention, appellant cited a line of cases, including Burgett 
v. Texas (389 U.S. 109 (1967)) and United States v. Tucker (404 U.S. 443 
(1972)), holding that uncounseled prior convictions, because of their in- 
herent unreliability, cannot be used to support guilt or enhance punish- 
ment. 

In denying appellant’s contention that section 1326 is subject to collateral 
attack on constitutional grounds, the court of appeals noted that all of 
appellant’s authorities dealt with the right to counsel in criminal proceed- 
ings in which the validity of the prior convictions was called in question, 
whereas in the instant case, the validity of the 1979 deportation order was 
conceded. Thus, the court concluded that “[i]f, as in the criminal cases on 
which appellant relies, the underlying proceeding had been flawed, this 
case would be entirely different.” 

In reaching its conclusion, the court relied on United States v. Gasca-Kraft 
(552 F.2d 149 (9th Cir. 1975)). There an appellant faced with identical 
charges contended that the proceeding that resulted in his original de- 
portation order was infirm because during the course of that proceeding 
he was not furnished with counsel by the state. The court observed, how- 
ever, that while an alien in a deportation proceeding is accorded certain 
specified due process rights (see 8 U.S.C. PLATAN these do not include 
the right to appointed counsel. 


1637 F.2d 692, 693. 
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Dumping—judicial review of Herdi preliminary injury determination—burden 
of proof 

Bupp Co., RarLway Division v. Unirep States. 507 F.Supp. 997. 

U.S. Court of International Trade, December 29, 1980. 


Budd Company (Budd) filed an antidumping petition with the Depart- 
ment of the Treasury in October 1979. The alleged sales at less than fair 
value arose from three contracts for urban light rail passenger cars and 
related components and parts. The matter was referred to the Interna- 

‘tional Trade Commission (Commission) for a preliminary determination 
whether there was a reasonable indication of material injury or threat of 
material injury to an industry in the United States. The Commission’s 

- preliminary determination was unanimously negative as to both the rail 
passenger cars and the components and parts. Budd obtained review in 
the Court of International Trade under new section 516A(a)(1)(D) of the 
Trade Agreements Act of 1979.(19 U.S.C. § 1516a(a)(1)(D)) amending the 
Tariff Act of 1930. The court affirmed the Commission’s negative finding 
of no actual or threatened material injury with respect to passenger cars. 
However, it reversed and remanded as to components and parts, finding 

_ nothing in the record to support that part of the Commission's determi- 
nation. 

After rectitig the facts and procedural history of the case, Judge Boe 
discussed the court’s statutory standard of review,’ which he termed 
“narrow.” The court also discussed at some length the requirement of the 
Trade Act that the Commission’s determination be “based upon the best 
information available to it” (19 U.S.C. §1673b(a)). The extent of the Com- 
mission’s inquiry would vary depending on the facts of each case, Judge 
Boe said. But generally the Commission was required actively to seek in- 
formation through its own investigative sources rather than rely on peti- 
tioner or others to provide it, because the Commission had better ways 
(particularly subpoena power) to obtain it. 

Turning to the determination at issue, the court found considerable 
evidence in the record to support the Commission’s finding on passenger 
cars. Indeed, the court said, to have found otherwise would have been 
arbitrary, since the principal evidence demonstrating lack of material in- 
jury was uncontroverted. 

The court refused to extend its affirmance to that part of the determi- 
nation covering components and parts, although it admitted that “[o]nly 
negligible attention” had been given to the question by either side.? It 
found a lack of diligence by the Commission in seeking information per- 
taining to these items. The Government argued that the Commission was 
correct because (1) neither Budd nor any domestic manufacturer of com- 


“The court shall hold unlawful any determination, finding, or conclusion found . . . to be 
. arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law. ...” 19 
U.S.C. §1516a (a) (1) (D). 
*507 F.Supp. 997, 1000 (quoting Bowman Transportation v. Arkansas-Best Freight 
System, Inc., 419 U.S. 281, 285-86 (1974)). i 
3 Id. at 1002. ' 
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ponents and parts made specific allegations about the quantity or value of 
items to be imported in the future, and (2) the Commission’s only specific 
information was that there had been no imports yet. Further, the Govern- 
ment urged, Budd had the burden of proof to show the facts necessary to 
establish a reasonable indication of material injury. This latter contention 
was supported by apparently explicit language of the Senate committee 
that reported the Trade Agreements Act of 1979.4 

The court, however, termed the reference in the Senate report “oblique” 
and reemphasized the Commission’s role in obtaining information for it- 
self. Moreover, the court said, the Commission did have specific infor- 
mation concerning imported parts under one of the three contracts, that 
contradicted the finding that future quantities and prices were speculative. 
The court was also impressed by the Commission’s failure to include in the 
record certain information pertaining to future purchases of parts under 
the other two agreements, and inferred that the Commission had not had 
that information before it in making its determination. “The failure of the 
Commission to seek such information,” Judge Boe said, “. . . becomes 
even less understandable when, contrary to what the Commission has 
stated, . . . plaintiff, Budd, has made specific allegations in its initiating ~ 
petition with regard to the quantity and value of the parts that will be im- 
ported. . . .”5 Thus, the court held, there was no rational basis for the find- _ 
ings on parts and components. The court remanded “for further considera- 
tion of that information presently included in the administrative record 
which would have been available at the time of the original investigation,” 
and ordered the Commission to supplement its findings of fact within 
30 days.® 

Budd Co. has attracted considerable attention. It is the first decision on 
a negative preliminary determination under the Trade Agreements Act of 
1979. Before its issuance, the opinion was anticipated as a harbinger of the 
newly reconstituted Court of International Trade’s view of its responsibil- 
ities under the Trade Act and the Customs Court Act of 1980. Thus, Judge 
Boe’s wide-ranging discussion of the Commission’s role in gathering in- 
formation and particularly the apparent shift of the burden of proof from 
petitioner have been studied closely. 

If the Commission’s factual findings were indeed inconsistent with the 
evidence, much of the opinion concerning who shoulders the burden is 
potentially mischievous dictum. Subsequently, the court de-emphasized its 
burden-of-proof discussion. In denying the Government’s motion in the 
alternative for rehearing or immediate appeal, Judge Boe said the burden- 
of-proof matter did not constitute a controlling question of law. The 
“gravamen” of the decision was said to lie not in the extent of the burden 
of proof, but in the “request to the International Trade Commission to 
supplement its findings of fact.”” Denying Budd’s later application to en- 


4S. Rep. No. 249, 96th Cong., Ist Sess. 66 (1979). 

5 507 F.Supp. at 1005. ê Id. at 1007., 

7 No. 80-3-00505, slip op. at 2 (Feb. 20, 1981). Judge Boe’s decisions of Feb. 20 and 26, 1981 
had not been reported at the time the Journal went to press. 


\ 
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join liquidation of entries pending completion of litigation, Judge Boe 
further summarized his opinion as calling for an amplification of the fac- 
tual findings “so as to enable this court to more fully understand upon 
review the reasons and the rational basis upon which the Commission’s 
determination was made.”® 

If the later statements represent a softening of the court’s position on 
the Commission’s investigatory task, this caution seems prudent. The dis- 
cussion of burden arose in support of a point that received only “negligible 
attention” from either side and contravened the apparent legislative in- 
structions on the matter. In addition, the rationale for shifting the burden 
of proof is questionable. The court seemed particularly swayed by the 
access to information afforded by the Commission’s subpoena power. Yet 
the Commission does not frequently make use of its subpoena power in 
these investigations, finding that under the statutory maximum of 45 days 
it obtains information faster through companies’ voluntary submissions 
upon request. In short, there was little reason for the question of burden 
of proof to arise in the. first place, and insufficient reasoning to compel the 
conclusion reached. 


Extradition treaty—definition of political ia against civilian popula- 
tion 


ABU Earn v. WILKES. 641 F. 2d 504. 
U.S. Court of Appeals, 7th Cir., February 20, 1981. 


The State of Israel sought the extradition of petitioner Abu Eain from 
the United States. The petitioner was accused by Israel of setting a bomb 
in May 1976 that exploded in the market area of the Israeli city of Tiberias, 
killing two young boys and injuring more than 30 other persons. Pursuant 
to the Extradition Treaty between the United States and Israel (14 UST 
1707, TIAS No. 5476, 484 UNTS 283) and federal statutes governing U.S. 
extradition procedure (18 U.S.C. §§3181-3195), a magistrate in the North- 


` „ern District of Illinois determined that the petitioner should be extradited 


to Israel to stand trial for murder.’ Petitioner then sought a writ of habeas 
corpus from the district court to prevent the Secretary of State from ex- 
traditing him in accordance with the magistrate’s determination. The dis- 
trict court denied the writ. The court of appeals affirmed the district 
court’s ruling. 

Under U.S. law, if the magistrate either determines that the offense 
charged is not within the Extradition Treaty’s.terms or that the evidence 
fails to establish probable cause to believe that the accused committed the 
crimes charged, the magistrate cannot certify the matter to the Secretary 
of State. If a request for extradition is certified to the Secretary, he has 
sole discretion to determine whether or not extradition should proceed 
further. 


8No. 80-3--00505, slip op. at 8 (Feb. 26, 1981). 
See 74 AJIL 435 (1980). 
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On appeal, the petitioner’s primary challenge was based on the “political 
offense” exception to the obligation to extradite. Article VI, paragraph 4 , 
of the Extradition Treaty states that extradition should not be granted 
“when the offense is regarded by the requested party as one of a political 
character or if the person sought proves that the request for his extradition 
has, in fact, been made with a view to trying and punishing him for an 
offense of a political character.” Petitioner claimed that the bombing was 
politically motivated and that his extradition was therefore precluded by 
the Treaty. Petitioner further contended that if the bombing was not within 
the political offense exception, Israel’s indictment of him for the alleged 
crime amounts only to a subterfuge in order to have him returned for 
trial, not for the alleged offenses, but instead for the political offense of 
membership in the Palestine Liberation Organization (PLO). The USS. 
Government contended that the determination whether the crime charged 
was within the political offense exception under the Treaty was a matter 
within the sole discretion of the Executive. The court, however, rejected 
both the U.S. Government’s and petitioner’s contentions on these points. 

The court, although recognizing the need for giving great weight to 
executive branch views in extradition matters, held that since political of- 
fenses are excluded from extradition under the Treaty, the judiciary is not 
precluded from determining whether the political offense exception ap- 
plies in a particular case. The court stated that it had not found any prec- 
edent of an American court’s declining to consider the applicability of the 
political offense exception where it was squarely presented. The relevant 
statute (18 U.S.C. §3184) requires a hearing to determine whether there 
is sufficient evidence “to sustain the charge under the provisions of the proper 
treaty” (emphasis supplied). The court further concluded that the consti- 
tutional powers of the Executive in foreign policy do not preclude judicial 
consideration of extradition treaty provisions. On the other hand, the court 
stated that the determination whether or not the request for extradition 
amounts to a subterfuge by Israel to punish petitioner for a political of- 
fense is a decision within the sole province of the Secretary of State. The 
court has no jurisdiction to determine the requesting country’s motives. 

The court’s rejection of the Executive’s argument that it has sole discre- 
tion to decide whether a crime charged is a political offense appears con- 
sistent with the Supreme Court’s views, as expressed in its discussion of 
the political question doctrine in Baker v. Carr (369 U.S. 186, 211-13 
(1962)). Courts have authority to construe the applicable treaty provisions 
(369 U.S. at 212). 

The court, however, rejected petitioner’s assertion that he could not be 
extradited because Israel’s allegation that he belonged to the PLO brought 
his alleged role in the bombing within the scope of the political offense 
exception. The court took the view that the operative definition of 
“political offense” under the Extradition Treaty “limits such offenses to 
acts committed in the course of and incidental to a violent political distur- 
bance such as war, revolution or rebellion.”” The court concluded that the 


2 641 F.2d 504, 518. 
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conflict in Israel is different from disturbances that in other cases have 
been considered to come within the political offense exception. 

The definition of political disturbance, with its focus on organized forms 
of aggression such as war, rebellion, and revolution, is aimed at acts that 
disrupt the political structure of the state, and not the social structure that 
established the government. The court held that terrorist activity seeking 
to promote social chaos does not conveniently fit into the categories of 
conflict that the courts and the international community have accepted 
previously. 

The court further took the view that the political offense exception does 
not make a random bombing intended to result in murder of civilians 
incidental to a purpose of toppling a government. The court emphasized 
that, even assuming some measure of PLO involvement, on the record in 
this case the bombing stood detached from any substantial tie to political 
activity and was not directed at the formal political structure but rather at 
terrorizing a population. A contrary decision by the court would tend to 
encourage an influx of terrorists seeking a safe haven in the United States. 


Foreign Sovereign Immunities Act—no jury trial in aciion brought against a for- 
* eign state 


RUGGIERO, ET AL. V. COMPANIA PERUANA DE VAPORES, ET AL. 639 F.2d 872. 
U.S. Court of Appeals, 2d Cir., January 15, 1981. 


Plaintiffs brought these actions to recover for personal injuries suffered 
in New York as a result of the alleged negligence of a shipowner. Each 
defendant is a.shipping company wholly owned by, and incorporated un- 
der the laws of, a foreign government. In each case, defendant moved to 
strike plaintiff's jury demand as inconsistent with the Foreign Sovereign 
Immunities Act of 1976 (28 U.S.C. §§1330, 1602-1611) (FSIA). The dis- 
trict court granted defendants’ motions and certified this question for in- 
terlocutory appeal. On appeal, Judge Friendly, writing for the Court of 
Appeals for the Second Circuit, affirmed the orders striking the jury de- 
mands. . 

The court reasoned that the applicable jurisdictional statute supports 
denial of the jury demand. Section 1330(a) of the FSIA provides that the 
district courts “shall have original jurisdiction .-. . of any nonjury civil 
action against a foreign state as defined in section 1603(a).” Under the 
FSIA, corporations owned by a foreign state are considered foreign states.’ 


128 U.S.C. §1603 provides: 
For purposes of this chapter— 


{a) A “foreign state” . . . includes a political subdivision of a foreign state or an agency 
or instrumentality of a foreign state as defined in subsecticn (b). 


(b) An “agency or instrumentality of a foreign state” means any entity — 


(1) which is a separate legal person, corporate or otherwise, and 

(2) which is an organ of a foreign, state or political subdivision thereof, or a majority 
of whose shares or other ownership interest is owned by a foreign state or political 
subdivision thereof. . 
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Thus, section 1330, the exclusive means whereby a plaintiff may sue a 
foreign state, by its express terms provides for a nonjury trial. 

The court rejected plaintiffs’ argument that their actions could be main- - 
tained against state-owned corporations, although not against the states 
themselves, pursuant to section 1332(a)(2) of the FSIA, which authorizes 
suits between “citizens of a State and citizens or subjects of a foreign state,” 
and imposes no restrictions on jury trial. This contention, the court held, 
ignores the plain meaning of section 1330(a), which is the statutory basis 
for jurisdiction over foreign states. Plaintiffs do not have the option of 
viewing companies owned by a foreign state as “citizens or subjects of a 
foreign state” under section 1332(a)(2) and therefore as subject to jury 
demand. 

The court found this-conclusion supported not only by the language of 
the FSIA, but also by the House and Senate reports. The reports’ discus- 
sion of section 1330(a) is of particular relevance. They state: “As in suits 
against the U.S. Government, jury trials are excluded. . . . Actions tried by 
a court without jury will tend to promote a uniformity i in decision where 
foreign governments are involved.” Thus, Judge Friendly found: 

~ Congress wished to provide a single vehicle for actions against foreign 

states or entities controlled by them, to wit, §1330 and . . . intended 
that the foreign state, defined broadly in §1603, was not to be sub- 
jected to jury trial—a form of trial alien to most of them in civil cases 


and from which the United States, in granting consent to suit, has 
generally exempted itself. 28 U.S.C. §2402.8 


The court further rejected plaintiffs’ contention that denial of jury trial 
in these actions amounted to violation of the Seventh Amendment. The 
pertinent section of the Seventh Amendment provides that “[i]n suits at 
common law, where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved.” The court ruled that the 
Seventh Amendment creates no right to trial by jury; its function is to 
preserve such a right.* Unless a suit is the sort that enjoyed a right to trial 
by jury under the common law of England, there is no right to trial by jury 
by virtue of the Seventh Amendment. It is sufficient answer to plaintiffs’ 
argument here to observe that “a suit against a foreign state was unknown 
to the common law.”* 

In a thorough and carefully: reasoned opinion, Ruggiero settles for the’ 
Second Circuit a point subject to litigation in a number of district courts. 
The court noted that its conclusion runs counter to certain decisions in 
other judicial districts, several of which are on appeal,” but that it con- 


2 H. Rep. No. 94-1487, 94th Cong., 2d Sess. 13 (1976), reprinted in [1976] U.S. Cope Cone. 
& Av. News 6604, 6611-12. S. Rep. No. 94-1310, 94th Cong., 2d Sess. 12 (1976). 

3639 F.2d 872, 878. 

4 See 5 J. W. Moore, Feperat Practice {38.08[5], at 38-55 (1938). 

5 639 F.2d at 878. 

‘6 Icenogle v. Olympic Airways, 82 F.R.D. 36 (D.D.C. 1979); Rex v. Cia. Peruana de Vapores, 
493 F.Supp. 459 (E.D. Pa. 1980); Houston v. Murmansk Shipping Co., 87 F.R.D. 71 (D. Md. 
1980); Lonon v. Companhia de Navegacao Lloyd Basileiro, 85 F.R.D. 71 (E.D. Pa. 1979). 

"Rex v. Cia. Peruana de Vapores, 493 F.Supp. 459 (E.D. Pa. 1980); Houston v. Murmansk 
` Shipping Co., 87 F.R.D. 71 (D. Md. 1980). 
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forms to the determination in approximately ten pending cases in district 
courts in the Second Circuit.* The court’s conclusion, based on a thought- 
ful analysis of the statutory language and legislative history, i is well Sup 
ported by the public policy considerations enunciated in the opinion.® 


Jurisdiction—Customs Court injunction to preserve jurisdiction—All Writs Act 


ALBERTA GAS CHEMICALS, INC. v. Unrrep Srates. 496 F.Supp. 1332. 
U.S. Customs Court, September 22, 1980. 


On March 23, 1979, the Treasury Department determined that methyl 
alcohol from Canada was being, or was likely to be, sold at less than fair 
value (LT FV) within the meaning of the Antidumping Act of 1921, section 
201(a), as amended (19 U.S.C. §160(a)). The U.S. International Trade 
Commission thereafter decided. that LTFV sales were likely to injure an 
industry in the United States and the Treasury Department issued a find- 
ing of dumping respecting methyl alcohol from Canada, which was pub- 
lished in the Federal Register on July 27, 1979.’ The methyl alcohol at issue 
was exported by plaintiff from Canada on August 13, 1979, but United 
States Customs rejected the entry because the importer refused to provide 
an antidumping bond.’ The merchandise was thereupon stored in a U.S. 
warehouse. After its administrative protest was denied, plaintiff com- 
menced the present action in the Customs Court,’ contesting the Regional 
` Commissioner’s decision to exclude the merchandise and his refusal to 
deliver it without the filing of an antidumping bond. Plaintiff sought an 
order directing the Regional Commissioner to accept plaintiff’s entry and 
deliver the goods to plaintiff without requiring a bond. While this matter 
was pending before the court on cross-motions for summary judgment, 
plaintiff brought a motion to show cause why defendant should not be 
restrained from disposing of the merchandise. Plaintiff’s affidavits in sup- 
port of the motion established that the methyl alcohol had been in a 
“general order status” for more than a year and was therefore subject, by 
terms of applicable statute, to sale at public auction.* For reasons set forth 
below, the court held injunctive relief appropriate in this instance in order 
to preserve its jurisdiction. 


8 639 F.2d at 873 n.2. 

° See especially id. at 880-81. 

144 Fed. Reg. 44,154 (1979). 

?The bond was required by 19 U.S.C. §167 and 19 C.F.R. 153.50. 

The Customs Courts Act of 1980, Pub. Law No. 96-417 (1980), changing the name of 
this court to the United States Court of International Trade, did not become effective until 
Nov. 1, 1980. 

419 U.S.C. §1941 provides: 


Any entered or unentered merchandise (except merchandise entered under Section 557 
of this act [19 U.S.C. §1557], but including merchandise entered for transportation in 
bond or for exportation) which shall remain in customs for custody for 1 year from the 
date of importation thereof, without all estimated duties and storage or other charges 
thereon having been paid, shall be considered unclaimed and abandoned to the Gov- 
ernment and shall be appraised and sold by the appropriate customs officer at public 
auction under such regulations as the Secretary of the Treasury shall prescribe. 
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The Customs Court held that it has the authority to exercise equitable 
power to grant injunctive relief pursuant to the All Writs Act (28 U.S.C. 
§1651(a)). The Act grants authority to “all courts established by act of 
Congress” to issue “all writs necessary or appropriate in aid of their re- 
spective jurisdictions, ” but courts have interpreted the statute as author- 
izing injunctive relief to protect and effectuate their judgments." Congress 
established the Customs Court in 1926 to succeed the Board of General 
Appraisers, and in 1956 declared it to be a court established under Article 
III of the Constitution (28 U.S.C. §251). Thus, the court was certain “that 
Congress intended that the All Writs statute ... . could be applied by this 
court in appropriate circumstances.”® 

The Customs Court is a court of limited jurisdiction and its authority to 
grant injunctive relief under the All Writs Act must be employed strictly . 
in aid of its jurisdiction and not in an attempt to create jurisdiction.’ Plain- 
tiff brought this action to contest the denial of a protest against an admin- 
istrative decision, for which both 19 U.S.C., section 1514(a)(4) and 28 
U.S.C., section 1582(a)(4) confer original jurisdiction upon the Customs 
Court. In this setting, the court held that exercise of its equitable powers 
to preserve the status quo prevents plaintiff from suffering irreparable 
harm, and avoids rendering the issue before the court-moot. The court 
found that defendant would suffer no harm from the entry of the order 
in light of the fact that the parties had agreéd on an amount of segurity 
to be posted by plaintiff. 

Alberta Gas represents a logical step in the recent development of the `- 
statutory and equitable powers of the Customs Court. This continuing . 
expansion of the court’s powers follows from significant changes made by 
the Trade Agreements Act of 1979 in judicial review procedures for ad- 

` ministrative determinations in countervailing duty and antidumping 
cases. On August 20, 1980, pursuant to the terms of that Act, the Customs 
Court for the first time entered a temporary restraining order and prelim- 
inary injunction.® Alberta Gas sets forth a careful and well-reasoned expo- 
sition of the Customs Court’s next step in exercising its expanded juris- 
diction.” l 


` 


5C.R.D. 80-13, at 30 (citing Baker v. Gotz, 415 F.Supp. 1243 (D. Del. 1976), aff'd, 546 F.2d 
415 (3d Cir. 1976)). 

€ C.R.D, 80-13, at 30. : 

7 Id. at 31 (citing Matsushita Electric Industrial Company, Ltd., et al. v. The United States 
Treasury Department, et al., 67 Cust. Ct. 328, C.D. 4292 (1971), aff'd, 60 C.C.P.A. 85, C.A.D. 
1086, 485 F.2d 1402 (1973), cert. denied, 414 U.S. 821 (1973)). 

®Pub. L. 96-39, 93 Stat. 144, enacted July 26, 1979. The 1979 Act permits ‘the Customs 
Court to enjoin the liquidation of entries under circumstances described in the Act, pending 
a final countervailing duty or antidumping determination. 

*Industrial Fasteners Group, American Importers Association v. United States, 495 F.Supp. 
911 (Cust. Ct. 1980). 

The court in Alberta Gas was ‘careful to note that its injunctive powers may not be used 
as a vehicle to create jurisdiction, but may properly be employed to preserve it. C.R.D. 80-13, 
at 31. + 
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Jurisdiction —in personam jurisdiction over foreign multinational il aa 
act of state 


KRAMER MOTORS, Inc. v. BRITISH LeyLanp, Inc. 628 F.2d 1175 (per cu- 
riam), cert. denied, 101 S.Ct. 785. 
U.S. Court of Appeals, 9th Cir., May 30, 1980. 


Plaintiff, an automobile dealer claiming to have been the subject of an 
illegal conspiracy to force him out of business, brought suit under the 
Sherman Act against three British corporations, all members of the British 
Leyland corporate family.' Plaintiff alleged that British Leyland Motors, 
Inc. (BLMI), an American subsidiary of the defendant corporations, had 
severed his supply of Triumph automobiles through revision of its mar- 
keting scheme for imported automobiles. Plaintiff contended that the court 
had jurisdiction over the foreign defendant corporations. 

At various times in the past, the membership of the boards of directors 
of the defendant corporations and BLMI had overlapped. Moreover, one 
of the defendant corporations had supervised the operation and policy 
decisions of BLMI, guaranteed its obligations to United States banks, and 
approved the proposal that caused the plaintiff to lose his dealership. The 
defendant corporations also worked closely with BLMI on the pricing of 
vehicles for the U.S. market; their executives occasionally traveled to the 
United States for discussions in this regard. Nonetheless, the district court 
dismissed the case for lack of personal jurisdiction over the defendants. 

The Court of Appeals for the Ninth Circuit, in a decision left intact by 
the Supreme Court through denial of certiorari, ruled that the district 
court correctly concluded that it lacked in personam jurisdiction over the , 
defendant corporations. The partial overlap in membership of the boards 
of the defendant corporations and BLMI did not render-BLMI an “alter 
ego” or agent of the defendant corporations, absent some showing that 
the defendant corporations controlled the internal affairs or daily opera- 
tions of BLMI. Moreover, the totality of contacts between the defendant 
corporations and the United States did not constitute “continuous and 
systematic activity” so as to subject defendants to jurisdiction on an unre- 
lated claim. Finally, approval of BLMI’s marketing scheme by one of the 
defendant corporations was not the kind of deliberate forum-protection- 
invoking act that suffices to subject a nonresident to in personam jurisdic- 
tion. 

The significance of this decision lies in what the court refrained from 
deciding, as well as in what it did decide. The court specifically refrained 
from ruling on the plaintiff’s argument that the defendants’ contacts with 
the entire United States should be “aggregated” to provide an adequate - 
basis for jurisdiction. Fhe Courts of Appeals for the First and Second 
Circuits, as the court noted, have recognized that minimum contacts with 
a particular state are not constitutionally required for assertion of juris- 


In a separate action, the dealer sued several American corporations on related claims. See 
Kramer Motors, Inc. v. British Leyland Motors, Inc., [1977] Trade Cas. 161,285 (C.D. Cal. 
1977), vacated and remanded mem., 622 F.2d 594 (9th Cir. 1980). 
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diction by a federal court sitting within Ma state.” Here, the Ninth Circuit 
reasoned that even if the defendant's contacts were aggregated, they would 
be insufficient to support jurisdiction consistent with current notions of 
due process. 

The court, following the lead of the Court of Appeals for the Second 
Circuit, concluded that the foreign-acts-with-forum-effects jurisdictional 
theory must be applied cautiously in the international context. Observing 
that the British Government holds a 95 percent interest in defendant 
British Leyland, the court, citing Banco Nacional de Cuba v. Sabbatino,’ said 
that caution was particularly called for, as the case “provoke[d] questions 
regarding the capacity of United States courts to review the validity of 
foreign acts of state.” The court’s reference to the act of state doctrine 
appears questionable. The act of state doctrine prohibits local courts from 
examining the validity of a foreign state’s public act only when that act is 
executed within that state’s territory. In the present case, the challenged 
act, assuming that it was effected by the British Government, was executed 
within the United States. Moreover, the commercial nature of the act might 
strip it of the respect that must be accorded a foreign state for sovereign 
acts. In Alfred Dunhill of London, Inc. v. Republic of Cuba,® four Supreme 
Court Justices distinguished between commercial and public acts, restrict- 
ing application of the act of state doctrine to public acts taken by a gov- 
ernment in its sovereign capacity rather than to acts of a private, com- 
mercial nature. 


Revocation of naturalization—illegal procurement—concealment of prior service 
as Nazi prison guard 


FEDORENKO V. UNITED Srates. 101 S.Ct. 737. 
U.S. Supreme Court, January 21, 1981. 


Petitioner obtained a visa to enter the United States in 1949 under the 
Displaced Persons Act of 1948 (62 Stat. 1009), which entitled him to per- 


- 7628 F.2d 1175, 1177 (citing Driver v. Helms, 577 F.2d 147, 154-57 (Ist Cir, 1978), rev'd 
on other grounds sub nom. Stafford v. Briggs, 444 U.S. 527 (1980); Leasco Data Processing 
Equip. Corp. v. Maxwell, 468 F.2d 1326, 1339-43 (2d Cir. 1972)). 

3376 U.S. 398 (1964). In Sabbatino, an agent of the Cuban Government sought proceeds 
from the sale of sugar that had been expropriated from U.S. interests in Cuba. The Court 
held that, in the absence of an unambiguous agreement setting forth controlling legal prin- 
ciples, the act of state doctrine prevented U.S. courts from adjudicating the validity of the 
taking by Cuba of property located within its own territory. Jd. at 415. 

4628 F.2d at 1178. 

5425 U.S. 682 (1976). In Dunhill, the former owners of expropriated businesses in Cuba 
sought payment by Dunhill and other importers for all tobacco shipments made before and 
after the expropriation. Receivers appointed by the Cuban Government to run the expro- 
priated concerns intervened, claiming that they, and not the former owners, were entitled to 
the payments. The district court, inter alia, ordered all payments made prior to the expro- 
priation to be turned over to the former owners. On appeal, the Supreme Court essentially: 
held that the receivers, who had refused to repay the funds, had failed to satisfy their burden 
of proof in demonstrating that their refusal constituted an exercise of sovereign authority. 
Four members of the Court further concluded that even if the receivers had met their burden 
of proof, the act of state doctrine would not immunize them from suit because the refusal 
to repay was a commercial rather than a public act. Id. at 705. 
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manent residency. In order to obtain the visa he falsely swore that he had 
been born in Poland and had been a farmer there from 1937 until March 
1942, when he claimed to have been deported to Germany and forced to 
work ‘in a factory until the end of the Second World War. It was later 
learned that petitioner was born in Russia, had been taken as a prisoner 
of war by the Germans, and after training by the Germans had acted as 
a camp guard in the notorious Treblinka concentration camp. In 1943, 
following an inmate uprising, Treblinka was closed, and thereafter peti- 
tioner continued to serve as an army guard at other German installations. 
In 1945, he was able to pose as a civilian and escape detection by the Allied 
forces. In 1970, petitioner was recommended for citizenship by the Im- 
migration and Naturalization Service (INS) examiners. He was granted 
U.S. citizenship on April 23 of the same year. 

In 1977, upon learning the facts, the INS commenced proceedings to ` 
revoke petitioner’s citizenship pursuant to section 340(a) of the Immigra- 
tion and Naturalization Act on the ground that naturalization had been 
procured illegally by willful misrepresentation of material facts. 

The district court entered judgment for the petitioner. It found that - 
petitioner had worked at Treblinka against his will and held that although 
petitioner had lied in his application for permanent residence, these lies 
were not “material” under the Chaunt test. In Chaunt v. United States, the 
Government had sought denaturalization on the ground that petitioner, in 
applying for naturalization, had concealed his membership in the Com- 
munist Party. In determining that this was not concealment of a material 
fact sufficient to disqualify petitioner from naturalization, the Supreme 
Court, held that the Government must show materiality by “‘clear, une- 
quivocal, and convincing evidence’ either (1) that facts were suppressed 
which, if known, would have warranted denial of citizenship or (2) that 
their disclosure might have been useful in an investigation possibly leading 
to the discovery of other facts warranting denial of citizenship.”* 

In the present case, the district court held in the alternative that even 
if petitioner’s misrepresentations were material, pursuant to its equitable 
jurisdiction, it considered that mitigating circumstances required that pe- 
titioner be allowed to retain his citizenship. 

The Government appealed to the Fifth Circuit, which reversed on the 

` basis that the lies were “material” under the Chaunt test; in its view, disclo- 
sure might have been useful in an investigation possibly leading to the 
discovery of facts warranting denial of citizenship (597 F.2d 946 (1979), 
74 AJIL 186 (1980)). 

The Supreme Court, with Justices White and Stevens dissenting, af- 
firmed the decision of the court of appeals but on different grounds. The 
Court found Chaunt to be inapplicable to the case at bar as the misrepre- 
sentations were made prior to legal entry into the United States rather 
than after legal entry. It concluded, however, that the misrepresentations 


1 Chaunt v. United States, 364 U.S. 350, 355 (1960), quoted in United States v. Fedorenko, 
455 F.Supp. 893 (S.D. Fla. 1978). 
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concerning the petitioner’s time at Treblinka would, as a matter of law, 
have made him ineligible for a visa under the Displaced Persons Act, and 
therefore ineligible for permanent residency since section 2(a) of the stat- 
ute disqualified from eligibility persons who “assisted the enemy in per- 
secuting civillians].” Thus, because petitioner lacked legal status for. per- 
manent residence, a prerequisite for naturalization, his naturalization had 
been “illegally procured” within section 340(a) of the Immigration and 
Naturalization Act.? 

As the decision distinguished Chaunt, the Court refrained from holding 
whether the interpretation of that test by the court of appeals was correct. 
The definition of “material” is a question that will doubtless come before 
the Supreme Court again. 

The decision is significant because it makes denaturalization proceedings 
on the basis of illegal procurement more available than they have been in 
the past. Illegal procurement was abolished as a ground for denaturali- 
zation in 1952, but was reinstated in 1961. The decision means that, even 
when no material or willful misrepresentations were made in the appli- 
cation for citizenship, failure to comply with the statutory requirements 
for admission as a permanent resident will suffice to render subsequent 
naturalization illegally procured. There is no requirement that failure to 


meet the requirements for admission to the United States be willfully con- _ 


cealed. Therefore, as a result of Fedorenko, a naturalized U.S. citizen who 
had mistakenly misrepresented or failed to disclose a fact that would make 
him ineligible for permanent residency at the time of his application for 
admission to the United States can later be denaturalized. 


Treaties—application of local laws to wholly owned U.S. subsidiary of foreign 
corporation—Treaty of Friendship, Commerce and Navigation with Japan of 
1953 


AVIGLIANO V. SUMITOMO SHOJI AMERICAN, Inc. 638 F.2d 552. `- 
U.S. Court of Appeals, 2d Cir., January 9, 1981. 


Female secretarial employees brought a class action against their em- 
ployer, Sumitomo Shoji American (Sumitomo), a wholly owned, New York- 
incorporated subsidiary of a Japanese firm. These employees alleged that 
Sumitomo’s practice of hiring only male Japanese nationals for manage- 
ment-level positions discriminated against them on the basis of sex and 
national origin in violation of title VII of the Civil Rights Act of 1964, as 
amended (42 U.S.C. §§2000e, et seq.). Sumitomo moved to dismiss the suit, 
arguing that Japanese trading companies and their wholly owned subsid- 
iaries incorporated in the United States were exempted from the appli- 
cation of title VII by Article VIII(1) of the 1953 Treaty of Friendship, 
Commerce and Navigation between the United States and Japan (4 UST 

2063, TIAS No. 2863, 206 UNTS 143) (Treaty). 

' The district court denied Sumitomo’s motion to dismiss on the ground 
that, through its incorporation in New York, Sumitomo had become an 


2101 S.Ct. 737, 751. 
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American company and thus was not a “national or company” of Japan 
under Article VIII of the Treaty (21 FEP Cases 580, 21 EPD §30,501). 
The Court of Appeals for the Second Circuit affirmed the district court's 
denial of the motion, but did so on different grounds. The court of appeals 
held that, although Sumitomo had standing to invoke the Treaty, the 
Treaty did not bar the application of Title VII. The case was remanded. 

Article VIII(1) of the Treaty reads in part: “Nationals and companies of 
either Party shall be permitted to engage, within the territories of the other 
Party, accountants and technical experts, executive personnel, attorneys, 
agents and other specialists of their choice” (emphasis supplied). The central 
issue raised in Sumitomo’ is whether such a treaty provision can insulate 
U.S.-incorporated subsidiaries that are fully owned by their Japanese par- 
ents from the impact on their hiring decisions of U.S. civil rights laws. Both 
the district court and the court of appeals answered the question in the 
negative. However, this conclusion was reached in different ways. The 
district court based its judgment on a literal reading of the Treaty. Its main 
argument was that Article XXII(3) of the Treaty, which defines corporate 
nationality as being determined by the place of incorporation, excludes a 
Japanese subsidiary incorporated in the United States from any benefits 
of Article VIII(1) (the freedom-of-choice clause) as these benefits are re- 
seryed for nationals of the other party to the Treaty.” 

In support of its conclusion, the district court cited an older case which 
rejected a Japanese subsidiary’s claim that Article XVIII of the 1953 Treaty 
dealing with antitrust violations replaced U.S. antitrust laws, on the 
ground, among others, that the U.S.-incorporated subsidiary lacked stand- 
ing to invoke the Treaty (United States v. R. P. Oldham, 152 F. Supp. 818 
(N.D. Cal. 1957)). 

The Second Circuit disagreed with this interpretation of the Treaty. 
According to the court, wholly owned Japanese subsidiaries incorporated 
in the United States, such as Sumitomo, may well invoke the provisions of 
the Treaty. It should not matter whether a Japanese corporation chooses ` 
to operate in the United States through branches or through wholly 
owned, locally incorporated subsidiaries. The purpose of the Treaty was 


This issue is currently also being litigated in another federal jurisdiction. Spiess v. Itoh, 
469 F.Supp. 1 (1979), appeal pending in the 5th Cir. (No. 79-2382) at the time of this writing; 
for a summary of the district court’s opinion, see 74 AJIL 195 (1980). Another recent case 
in which the issue was raised with respect to a similar provision in the 1951 FCN Treaty 
between the United States and Denmark is Linskey v. Heidelberg Eastern, Inc., 470 F.Supp. 
1181 (E.D.N.Y. 1979). The district court decided that the Treaty did not exempt the Amer- 
ican-incorporated subsidiary of 2 Danish company from liability under title Vil. 

#Art. XXI1(3) of the Treaty provides: 


As used in the present Treaty, ‘the term “companies” means corporations, partnerships, 
companies and other associations, whether or not with limited liability and whether or 
not for pecuniary profit. Companies constituted under the applicable laws and regula- 
tions within the territories of either Party shall be deemed companies thereof and shall 
have their Juridical status recognized within the territories of the other Party. 


The district court also relied on the lower court decision in Jteh, supra, which had followed 
the same reasoning. 


1981] - JUDICIAL DECISIONS 673 
i : 

not to protect foreign investments made through branches only, but rather ` 

to protect investments generally. The Second Circuit read Article XXII(3) 

as a definitional section that determined a company’s nationality for the 

purpose of recognizing its status as a legal entity but not for the purpose 

of restricting substantive rights granted elsewhere in the Treaty. 

The court then turned to the merits of Sumitomo’s request to dismiss 
its employees’ action. It held that Article VIII(1) of the Treaty did not 
exempt Sumitomo from the requirements of title VII with respect to the 
hiring of its executive personnel. The freedom-of-choice clause in the 
Treaty was designed to exempt companies operating abroad from local 
legislation restricting the employment of noncitizens. The clause does fa- 
cilitate a “foreign” company’s hiring of its own nationals. However, the 
clause does not immunize the company from the effects of U.S. civil rights 
and labor laws. Taken to its extreme, the court argued, Sumitomo’s inter- 
pretation of the Treaty would not only rule out the application of title VII, 
but also the application of laws prohibiting the employment of children 
and laws granting rights to unions and employees. 

The court pointed out that the “bona fide occupational qualification” 
exception contained in title VII would permit Sumitomo to employ Japa- 
nese nationals in positions where such employment is reasonably necessary 
to the successful operation of its business (section 703(c) of title VII, 42 
U.S.C. §2000e-2(e)). The court took the view that this exception should 
be interpreted in light of the Treaty and the special requirements of a 
Japanese company doing business with the United States. It remanded the 
case to the district court to determine, among other things, which executive 
positions at Sumitomo would qualify for “bona fide occupational qualifi- 
cation” status. 

The Second Circuit has chosen a preferable mode of interpretation 
which stresses the purpose of a treaty, rather than trying to construe the 
treaty by focusing on language or grammatical structure. The significance 
of the case goes beyond the interpretation of a single treaty provision. The 
United States has entered into agreements similar to the one with Japan 
with more than 20 other countries. Employers from these other countries 

, might have been encouraged to invoke the same defense against employ- 
ees’ complaints if Sumitomo’s action to dismiss the complaint of its em- 
ployees had been successful. This could have effectively reduced the access 
to executive positions for American applicants in view of the considerable 
growth of foreign investment in the United States. The Second Circuit’s 
decision should not discourage foreign investment in this country. The 
decision merely places “foreign” companies on the same footing as do- 
mestic companies, and thus in fact grants them “national treatment.” 


CURRENT DEVELOPMENTS 


THE DRAFT CODE OF OFFENCES AGAINST THE PEACE AND SECURITY OF 
MANKIND 


At its session that ended in December 1980, the United Nations consid- 
ered a subject that had been allowed to lie dormant for over a quarter of 
a century. It was first taken up in 1946, after President Truman called for 
the reaffirmation of “the principles of the Nürnberg Charter in the context 
of a general codification of offenses against the peace and security of man- 
kind.” The General Assembly responded promptly by passing three res- 
olutions in rapid succession on December 11, 1946, which created a Com- 
mittee for the Progressive Development of International Law and its 
Codification, affirmed the Nuremberg principles, and declared that gen- 
ocide was an international crime.” The International Law Commission 
(ILC) was charged with preparing the desired Code of Offences after its 
establishment in 1947. Yet, 34 years after the General Assembly’s call for 
action, the refrain was still boing heard: “The time isnot yet ripe.” The 
question likely to face the United Nations when it reconvenes in 1981 will 
be: “If not now, when?” 

In 1949, when it began its work, the ILC also had on its agenda the 
problems of defining the crime of aggression and considering an inter- 
national criminal jurisdiction to cope with international crimes. A first 
Draft Code of Offences was submitted by Rapporteur Jean Spiropoulos in 
1950.° By that time, hostilities had erupted in Korea and the major powers 
were busy accusing each other of aggression and related crimes. The initial 
enthusiasm for an international code and court became a casualty of war. 

Ad hoc committees appointed to consider the problem of an interna- 
tional criminal court bogged down in disagreement.’ Other special com- 


115 Dep’r STATE BULL. 954 (1946). 

"UNGA Res, 94 (I) (Dec. 11, -1946) created a committee with one representative each from 
Argentina, Australia, Brazil, China, Colombia, Egypt, France, India, the Netherlands, Pan- 
ama, Poland, Sweden, the USSR, the United Kingdom, the United States, Venezuela, and 
Yugoslavia. It was charged with studying “methods by which the General Assembly should 
encourage the progressive development of international law and its eventual codification.” 
GA Res. 95 (1) affirmed the Nuremberg principles and directed the committee to give im- 
portance to formulating those principles. GA Res. 96 (I) defined and condemned genocide 
and instructed the Economic and Social Council to draft a convention to outlaw the offense. 
The 94 (I) committee recommended the creation of an International Law Commission (UN 
Doc. A/331 (1947)), which was established by GA Res. 174 (II) (Nov. 21, 1947). 

3 UN Doc. A/CN.4/25 (1950), reprinted in [1950] 2 Y.B. INT'L L. Comm'n 253, 277. Nine 
international crimes. were listed in the draft: aggressive war; invasion by armed groups; 
fomenting external civil strife; fomenting external organized terrorism; illegal weapons traf- 
ficking; violating arms limitation treaties; illegal annexation; hostile acts directed against 
national, ethnic, racial, and religious groups; and violation of laws and customs of war. 

‘See B. FERENCZ, AN INTERNATIONAL CRIMINAL COURT, A STEP Toward WorLD PEACE, 2 
vols, (1980). 
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mittees were unablé to agree upon a definition of aggression.* By 1954, 
the third Draft Code of Offences was submitted to a divided Assembly by 
the ILC. It proposed that responsible individuals be punished for the in- 
ternational crimes described in the code. It listed 13 categories of prohib- 
ited acts, such as various forms of aggression, and confirmed that heads 
of state would not be immune and that superior orders would be no ex- 
cuse. But without a definition of aggression the code was incomplete, and 
without a code there was no need for a court. Thus, the definition, the 
code, and the court were all linked together, and conveniently placed in 
the deep freeze by the Cold War. They would lie there undisturbed until 
the war in Southeast Asia began to wind down and the warming breezes 
of détente began to thaw the international atmosphere. At the end of 1974, 
it was possible for the nations to agree upon a definition of aggression by 
consensus.” 

The Legal Counsel of the United Nations lost no time in reminding the 
delegates that the Draft Code of Offences was a piece of unfinished busi- 
ness that required attention.® Soon the ILC added its own reminder.’ By 
the end of 1977, a few states had requested that the item again be placed 
on the UN agenda.” When the question came before the Sixth (Legal) 
Committee in 1978, Ambassador Rossides of Cyprus, a strong proponent 
of an international criminal code and court, was the first of 18 delegates 
to take the floor." In his view, deterring international crimes was a better 
path to world security than a futile arms race.” A young delegate from 
Mongolia, J. Enkhsaikhan, expressing the views of the Soviet bloc, asserted 
that the code would obligate states and individuals to honor the emerging 
new norms of international law. Gunter Goerner, of the German Dem- 
ocratic Republic, noted that the Nuremberg principles deserved to be cod- 
ified to assure that such offenses would also be punished in the future.“ 
Romania’s representative, recalling the pioneering work done by V. V. 
Pella, called the proposed code “the basic structure of international crim- 
inal law.” Others were much less enthusiastic. 

The representative of Holland, in what appeared to be a major reversal 
of its position in the 1950’s, pointed to the futility of creating an interna- 


5See B. FERENCZ, DEFINING INTERNATIONAL AGGRESSION, THE SEARCH FOR WORLD PEACE, 
2 vols. (1975). 

Report of the International Law Commission on its 6th session, 9 GAOR, Supp. (No. 9), 
UN Doc.A/2693 (1954), reprinted in [1954] 2 Y.B. INT'L L. Comm'n 140. 

TGA Res. 3314 (XXIX) (Dec. 14, 1974). 

8UN Doc. A/AC.134/SR.110 (Mar. 14, 1974). 

*Report of the International Law Commission on its 29th session, 32 GAOR, Supp. (No. 
10) 316-17, UN Doc. A/32/10 (1977), reprinted in [1977] 2 Y.B. INT'L L. Comm’n 1. 

© UN Docs. A/32/247 and A/32/470 (1977). The countries were Barbados, Fiji, Mexico, Ni- 
geria, Panama, the Philippines, and the Syrian Arab Republic. 

"UN Doc. A/C.6/33/SR.61 (1978). f 

"UN Doc. A/C.6/33/SR.64, at 6 (1978). 

SUN Doc. A/C.6/33/SR.62, at 2 (1978). 

MUN Doc. A/C.6/33/SR.63, at 4 (1978). 

SUN Doc. A/C.6/33/SR.62, at 3. Pella’s work is cited therein as UN Doc. A/CN.4/39 (1950). 
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tional legal order that would exist only on paper.'® Robert Rosenstock of 
the United States, sharing the skepticism, noted that in dealing with state 
responsibility, the ILC was already considering certain international crimes 
or delicts. In an effort to deflect further action, he also warned that states 
unwilling to accept any enforcement mechanism had no need for a code.” 
Egypt served notice that no code could restrain the struggles for self-de- 
termination or national liberation,’* while Nicaragua insisted that all ter- 
rorism would have to be outlawed, regardless of motive.’® Many states 
argued that new nations admitted to the United Nations since 1954 should 
have more time to study the record. It was finally agreed that the views of 
governments should be solicited and the subject taken up again at the end 
of 1980.” 

By the time the Sixth Committee reconvened in October 1980, replies 
regarding the Code of Offences had been received from 19 Governments 
and from UNESCO.” The clearest opposition again came from the Neth- 
erlands, the United States, the United Kingdom, and Canada. The gist of 
their argument was that there was no likelihood that consensus could be 
reached on such a difficult problem and that it was therefore a waste of 
everyone’s time to discuss it.” It was also argued that a consolidated code 
would add nothing to the existing conventions and declarations and might 
even detract by offering competing or modified texts. Underlying the neg- 
ative arguments was the suspicion and distrust that enveloped the inter- 
national scene. A Chinese delegate wondered whether those who sup- 
ported the code were merely “passing fish eyes off as pearls.”** The 
American representative argued that the 1974 consensus definition of 
aggression was too imprecise to serve as the basis for a criminal indict- 
ment.*4 He ignored the fact that the United States had relied on a much 
less precise 1933 Soviet definition to convict the German leaders at Nu- 
remberg.™ The 1980 preliminary debate gave fair warning of the diffi- 


UN Doc. A/C.6/33/SR.64, at 4. 

“Id. at 4-6. 

HUN Doc. A/C.6/33/SR.65, at 2 (1978). 

HUN Doc. A/C.6/33/SR.63, at 8. 

2GA Res. 33/97 (Dec. 16, 1978). The vote on the resolution was 116 to 0 with 93 abstentions. 
A French amendment (UN Doc. A/C.6/33/SR.67, at 5), which referred to the link between 
the draft code and both the definition of aggression and an international criminal court, was - 
rejected by a vote of 41-25-32. 

UN Doc. A/35/210 (June 11, 1980), and Add.1 (Sept. 5, 1980), Add.2 (Sept. 30, 1980), 
and Add.2/Corr.1 (Oct. 1, 1980). The countries were Botswana, the Byelorussian SSR, Chile, 
Czechoslovakia, Finland, Guatemala, Hungary, the Netherlands, Senegal, Sweden, the USSR, 
Yugoslavia, the German Democratic Republic, Mongolia, Norway, the United Kingdom, the 
United States, Canada, and the Ukrainian SSR. 

See, e.g., reply of the United States, UN Doc. A/35/210/Add.1, at 11 (1980). 

Sixth Committee debate, Oct. 7, 1980. The quoted phrase was not reproduced in the 
summary record but is based on the author's notes. 

#UN Doc. A/C.6/35/SR.12, at 9 (Oct. 7, 1980); see also UN Doc. A/C.6/33/SR.64, at 6 (1978). 

*8See R. Jackson, THE Case AGAINST THE Nazi War Criminats 79 (1946). 
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culties to be encountered should states try to codify the limits of permissible 
and impermissible international behavior. 

From the statements made by the 61 delegates who took the floor, it 
soon became obvious that the overwhelming majority of states was in favor 
of some kind of a code of offenses.” Only Italy, the Federal Republic of 
Germany, and Japan joined the four Western states that had submitted 
negative replies. Almost everyone agreed that the draft of 1954 would 
have to be revised to take account of the progress made since that time. 
Among the newly created norms most frequently mentioned for inclusion 
in a revised code were the improved Geneva Conventions on the rules of 
war,” the conventions declaring racial discrimination and apartheid to be 
crimes against humanity, the conventions prohibiting the illegal seizure 
of aircraft,” the resolutions denouncing the use of mercenaries,” the Con- 
vention for the Prevention and Punishment of Crimes against Interna- 
tionally Protected Persons, including Diplomatic Agents,*! and the reso- 
lutions dealing with the taking of hostages and other forms of terrorism. 

Many states wanted new items added to the list of prohibited acts. The 
Soviet Union wanted the code to deal with violations of treaties on nuclear 
weapons.** Poland advocated the prohibition of biological weapons.** 
Egypt and Afghanistan would have the code enforce international instru- 
ments on disarmament.” Hungary would include pollution of the envi- 
ronment,” and others wanted economic crimes to be covered.*” The Pal- 
estine Liberation Organization and its supporters maintained that racism 
and Zionism should be specifically listed as international crimes.** India 
called for the code to “specify the mechanisms necessary for trial.”® Swe- 
den was more specific and called. for an international court to enforce the 


The summary records of the 1980 debate appear in UN Docs. A/C.6/35/SR.10 through 
SR.15. 

See 47 AJIL Supp. 119-77 (1953). 

2GA Res. 2022 (XX) (Dec. 5, 1965); GA Res. 2262 (XXII) (Nov. 3, 1967). 

See 10 ILM 133 (1971). 

VGA Res. 2548 (XXIV) (Dec. 11, 1969); GA Res. 2708 (XXVI) (Dec. 14, 1971). 

SGA Res. 3166 (XXVIII) (Dec. 14, 1973), 28 UST 1975, TIAS No. 8532. 

32See GA Res. 34/145 and 34/146 (Dec. 17, 1979). 

UN Doc. A/C.6/35/SR.13, at 4 (Oct. 7, 1980). 

MUN Doc. A/C.6/35/SR.14, at 5 (Oct. 8, 1980). 

UN Doc. A/C.6/35/SR.11, at 8-9 (Oct. 6, 1980) (Egypt); UN Doc. A/C.6/35/SR.13, at 10 
(Oct. 7, 1980) (Afghanistan). 

UN Doc. A/C.6/35/SR.12, at 6 (Oct. 7, 1980). 

E.g., Nigeria suggested that multinational corporations be subject to punishment. UN 
Doc. A/C.6/35/SR.15, at 8 (Oct. 8, 1980). 

°° UN Doc. A/C.6/35/SR.13, at 6. The PLO observer argued that armed struggle for self- 
determination was legitimate, which implied that any means could be used to attain the goal. 
Israel’s Ambassador Rosenne replied that “[c]riminal acts of terrorism should not be shielded 
from due punishment simply because their authors claimed to be acting in the name of some 
noble cause.” UN Doc. A/C.6/35/SR.14, at 9. 

3UN Doc. A/C.6/35/SR.15, at 2. 
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code.” Most of the delegates were not really prepared to deal with the 
substantive problems in depth, and the focus thus shifted to the procedural 
problem of what the next step should be. 

The Soviet bloc wished to keep the subject in the Sixth Committee.*! 
The Western states would have liked to bury the item completely,” but 
when it became obvious that interment would not be acceptable, they ar- 
gued for the next best thing: referral back to the International Law Com- 
mission where it had rested peacefully since 1954. Quentin Baxter of 
New Zealand, a member of the ILC, noted that the Law Commission’s 
agenda would not allow consideration of the draft code before 1982.“ 
Finally, the compromise suggested by Mexico’s Gonzalez Galvez pre- 
vailed:* since so few Governments had submitted written views, opinions 
would again be solicited, including a comment on whether the subject 
should be sent back to the ILC. Replies were to be made by June 30, 1981 
to allow for preparation by the Secretariat of an analytical paper and re- 
consideration of the question at the end of the year. A resolution to that 
effect was adopted by consensus and without discussion.** There the mat- 
ter now stands. . 

It would be unreasonable to expect 154 sovereign states in vastly differ- 
ent stages of economic, social, and political development to make an easy 
or quick transition from the law of force to the force of law. Professors 
McDougal, Henkin, and Schachter and other scholars have pointed out 
that codification, in addition to contributing to clarification and certainty 
in the law, is in itself a norm-creating process.“ International criminal law 
is in its infancy; just because it did not spring to life full grown is hardly 
cause to abandon the babe. The international community can ill afford to 
discard deliberation, consultation, and compromise merely because some 
of the participants may be insincere or the burden. may be time-consuming 
or onerous. A code describing which actions are lawful and which unlawful 
can, in time, contribute toward the maintenance of world peace. When 
powerful states become so powerful that they dare not use their power, 
they may recognize that it is far better to settle their differences legally 
rather than lethally. It is time to be reminded of the words of the first 
President of the American Society of International Law, Elihu Root, who, 
never having lost his faith, at the age of 80 wrote in this Journal: 


d. at 3. 

“See, e.g., statement of USSR representative, UN Doc. A/C.6/35/SR.13, at 5. 

“See, e.g., statement of the US representative, UN Doc. A/C. 6/35/SR. 12, at 9, calling for 
deferral of consideration of the draft code. 

See, e.g., statement of the Italian representative, UN Doc. A/C. 6/35/SR.13, at 3. 

“UN Doc. A/C.6/35/SR.11, at 6. 

UN Doc. A/C.6/35/SR.12, at 7. f 

‘See Report of the Sixth Committee, UN Doc. A/35/615 (1980); GA Res. 35/49 (Dec. 4, 
1980). 

"See, e.g, M. McDoucat, H. LAsswELL, & L. CHEN, Human Ricuts anD WorLD PuBLIC 
OrpeR (1980); Schachter, The Relation of Law, Politics and Action in the United Nations, 109 
Recugem pes Cours 169, 171 (1963 II); Henkin, International Law and the Behavior of Nations, 
114 id. at 171, 274 (1965). 
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What is called for now and what we mean when we speak of codifi- 
cation of international law is the making of law. ... 


. . . It will require patience and good temper, and learning, and 
distinguished ability and leadership. . . . There is, however, ground 
for hope that the changes of conditions may have changed the attitude 
of many nations upon many questions, so that progress may be made 
now where progress never could be made before.* 


BENJAMIN B. FERENCZ 
Of the New York Bar 


Root, The Codification of International Law, 19 AJIL 675, 681-82 (1925). 


BOOK REVIEWS AND NOTES 


EDITED By Leo Gross 


The International Law and Policy of Human Welfare. Edited by Ronald St. 
John Macdonald, Douglas M. Johnston, and Gerald L. Morris. Alphen 
aan den Rijn: Sijthoff & Noordhoff, 1978. Pp. xviii, 690. DA.185; 
$92.50. 


The subject matter of this volume of essays is so sweeping that it is easier 
to define its boundaries negatively: it does not deal with issues of interna- 
tional peacekeeping or of traditional state-to-state relations. It is about the 
improvement of standards of human welfare, defined as including material 
well-being, liberty, and security. Above all, it is about equality between the 
populations of the advanced industrial countries and those of the under- 
developed “third” (or “fourth” or “fifth”) world. 

The closest counterparts of this book, then, are such books as those of 
Oscar Schachter, Richard Falk, and Robert Heilbroner from this country 
or Mahbub al Haq from the Third World.’ It is argued in the introductory 
essay that the development of the welfare state at the national level should 
be—indeed must be—paralleled at the international level. This proposition 
is connected to ideas of sociology, philosophy, and psychology in the lead 
essay and to basic concepts of justice in a contribution by Douglas Johnston. 
For all of the arguments arrayed on the “demand” side of the situation, 
ie., the factors that make greater equality between states just, important, 
even essential to the survival of the planet (p. 47), one is left groping for 
the “supply” side. The lead essay proposes an independent UN institute 
to nudge matters along but does not convey any real sense that this would 
clear the path for real progress. The pages by Timothy Shaw are the most 
realistic in their attempt to get at the mechanisms whereby that equality 
might come to fruition, but even there one misses a sense of close grappling 
with the difficulties. Developments since these essays were written tend to 
cast even more doubt upon the willingness of the prosperous nations to 
make sacrifices for the benefit of the needier. The tapering off (or reversal) 
of economic growth in the industrial countries, both capitalist and Com- 
munist, threatens the maintenance of even present-day levels of transfers 
of wealth. At a more technical level, experience with national welfare 
schemes (now themselves thought to be approaching the limit of support- 
ability) raises questions about their extension to an international level.? 


10, SCHACHTER, SHARING THE WorLp’s Resources (1977); R. FALK, THE ENDANGERED 
PLANET: PROSPECTS AND PROPOSALS FOR HUMAN SURVIVAL (1972); R. HEILBRONER, AN INQUIRY 
INTO THE Human Prospect (1975); M. aL Hag, Tue Poverty Curtain (1976). 

*See Hirschman, The Welfare State in Trouble: Systemic Crisis or Growing Pains?, 70 AM. Econ. 
Rev. (Papers & Proc.) 112 (1980); Katznelson, Accounts of the Welfare State and the New Mood, 
id. at 117. \ 
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What sort of monitoring system is needed to make sure that grants are 
honestly and wisely- used? How can one be sure that grants do not result 
in dependency rather than in a takeoff towards independent development? 
Should assistance go to those countries which show the most signs of being 
able to use it aggressively and effectively or to those in the most desperate 
need? What of the dilemma illustrated by the U.S. legislation on foreign 
aid: should aid be given to a country swarming with needy people but 
governed by a regime that is brutally oppressive? Problems of a different 
kind beset programs other than grants that shift resources to less-devel- 
oped countries. Take, for example, the technology transfer situation dis- 
cussed by Edgar Gold. If the terms of licenses are sharply shifted to favor 
less-developed countries, will the benefit flow disproportionately to coun- 
tries relatively advanced towards industrialization? What impact will the 
decline in royalty revenues have upon the willingness of innovators to 
invest in new developments or to make them available to favored coun- 
tries? Such are the hard issues of law and policy that need closer lawyers’ 
attention. 

It is, in any event, impressive that a country of Canada’s size can assemble 
a group of scholars—with only three non-Canadian guests—from law and 
other fields to cover so wide a range. The editors can take credit for a 
polished product having relatively few imperfections.? One can only regret 
that the price will largely put the volume out of reach for scholars in the 
less-developed world. 


DETLEV VAGTS 
Board of Editors 


The Latent Power J Cuiture and the International Judge. By Lyndel V. Prott.: 
Abingdon: Professional Books, 1979. Pp. xxi, 250. Index. £10. 


This analysis of the international judicial process appears to have been 
inspired—provoked might be a better word—by the ICJ’s judgment in the 
South West Africa cases! and the controversy it sparked. Critics, especially 
from the Third World, charged that the ruling was the result of social and 
political prejudices among the judges who comprised the Court’s technical 
majority. A more charitable view is that the ruling is a more or less inev- 
itable consequence of the narrow perception of the Court’s role which 
happened then to prevail among those judges. In any event, the. Court’s 
opinion in the case seems readily susceptible to the inference that unmen- 
tioned and perhaps. unrecognized influences actually played as determi- 
native a role in the Court’s decision as did the formal logic set forth in its 
opinion. This conclusion, in effect, is Lyndel Prott’s starting point. 


°One suspects that L. C. Green did not mean to accuse the British of inflicting a “bread 
and butter diet” on prisoners in Northern Ireland (p. 256). The term “Kulturkampf”. is 
normally applied to Bismarck’s struggle against Catholicism rather than to his battle with 
socialism, as is done on p. 62. 

1[1966] IC] Rep. 36. 
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Her premise is that the judgments of international tribunals are gen- 
erally shaped in substantial measure by attitudes among the judges that 
are the products of the national legal systems in which they have been 
trained; that the judges themselves are too often insufficiently alert to these 
cultural influences; and that consequently they do not usually subject their 
attitudes to critical examination to see just how well they are suited or 
adaptable to the transcultural environment in which the judges must func- 
tion once they are elected to an international tribunal. 

Prott has chosen to develop these themes in conjunction with the follow- 
ing questions (which also describe the respective subjects of the book’s 
principal chapters): How does the ICJ function in comparison to other 
human institutions? How do the internal relationships within the Court 
affect its activity? How does the Court project its role to others? What 
methods of reasoning does the Court employ? and, What changes can be 
seen and can be expected in the Court’s style of judgment? 

Prott’s analysis suggests that a judge’s experience in a national legal 
system does make a positive, though limited, contribution to the interna- 
tional judicial process, in that “the conscious and limited use of national 
legal traditions enriches international law with useful source materials, 
analogies and techniques” (p. 230). At the same time, she warns, unrec- 
ognized preconceptions have proved to be dangerous, because they ham- 
per communication between the judge and his audience and lead to mis- 

conceptions about the functions of courts and how these functions should 
be carried out. She concludes that consciousness and control of precon- 
ceptions can only be inculcated by a more specialized socialization of in- 
ternational judges. To this end she recommends that international judges 
be trained jurists and international lawyers; be educated in the reasoning 
of at least one national legal system other than their own; and be experi- 
. enced internationally in a way that “would diminish [their] ethnocentrism 
and develop flexibility of thought which will increase [their] ability not to 
casually dismiss other ways of thought by men of other societies simply as 
strange, inappropriate or even wrong” (p. 231). Finally, she says, a court 
that has to find a compromise between the opposing interests of parties 
must make the compromise acceptable. So, “not only must it speak the 
language of its audience, but also [must it] adapt its techniques to the 
understanding of its audience” (d.). 

Thus, Prott would emphasize the necessity of creating in the minds of 
judges a sense of international solidarity with a clear individual conscious- 
ness of citizenship of the civitas maxima.? “Until all the ICJ-judges share 
this point of view,” she adds, “one must continue to expect a certain un- 
evenness in the jurisprudence of the International Court” (p. 231). 

She concedes (id.) that it may seem “bland” to state these requirements 
and that they are no more than the minimum. But she notes that the trend 
of recent elections to the IC] does not encourage one to be sanguine. “The 


On this point, Prott, at p. 231, quotes H. LAUTERPACHT, THE FUNCTION OF Law IN THE 
INTERNATIONAL COMMUNITY 233 (1933). 
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very least of the requirements listed is that of high technical competence,” 
she observes, “yet the international lawyers appointed to the Bench are 
now generally in the minority. . . .”° 

In truth, her conclusions are bland and do not represent insights of 
which students of international adjudication have previously been de- 
prived. Her framework and techniques of analysis are quite another mat- 
ter, however, being an altogether unique mix of highly developed socio- 
logical theory on the one hand, and highly unscientific sampling by 
interview on the other. The result may not quite satisfy either social sci- 
entists or seekers of good, juicy gossip, but it should earn anyone’s admi- 
ration for resourceful scholarship. 

The analytical framework Prott employs owes a great deal to that de- 
veloped by the late Talcott Parsons, a dominant figure in American soci- 
ology from the mid-1940’s to the mid-1970’s. Parsons sought to show that 
the stability of all social groups depends upon their carrying out certain 
requisite functions such as achieving goals, adjusting to their environment,, 
integrating the various parts of society, and dealing with deviations from 
accepted standards. Oddly, in light of its seeming usefulness in the study 
of how small groups function, Parsons’s conceptual framework does not 
appear to have attracted much interest among legal scholars. ° 

The problem lies partly with. his methodology, which is sometimes un- 
compromisingly rigid and self-serving, and his penchant for what seems 
to the uninitiated to be an excessive tolerance of jargon. But in light of 
similar resistance among many legal scholars to other intellectually impos- 
ing conceptual frameworks—e.g., that developed by Myres McDougal and 
the late Harold Lasswell—the reason may also lie in the difficulty the legal 
community seems to have in accepting the legitimacy of radical challenges 
to the cognitive patterns in which lawyers first encounter and master their 
professional knowledge. The cultural ethnocentricity that Prott writes 
about is thus perhaps better described as only one aspect of a more far- 
reaching parochialism. 

One problem Parsonian analysis poses for the social scientist is how to 
obtain reliable firsthand insights into the attitudes of the principal role 
players among the groups being studied. International courts are typically 
small, tight-lipped groups whose members do not frequently discuss their 
work for public dissemination. Moreover, the judges of the International 
Court of Justice, with whose attitudes Prott is principally concerned, are ` 
not noted either for spontaneously launching into explanations of the hid- 
den tensions and concealed motivations that affect their work, or for the 
degree of psychological insight they possess in the first place. 

Nonetheless, Prott, to her credit, succeeded in gaining interviews with 
some 1] international judges: six IC] judges, four from the European 
Court of Human Rights, and one from the Court of the European Com- 
munities (p. xxi). For the sake of complete anonymity, and thus candor, 


*The manuscript for this, the English language version of Prott’s study, appears to have 
been completed in the summer of 1977. An earlier version, in German, was reviewed for this 
Journal by the eminent French lawyer and scholar, Paul Reuter. See 70 AJIL 893 (1976). 
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their identities are not revealed even when their remarks to the author are 
quoted. As scientific sampling goes, this approach leaves a lot to be desired. 
Moreover, compared to other contemporary accounts of the attitudes of 
judicial brethren, this one seems terribly discreet—to the author’s credit, 
of course, and no doubt to the detriment of the book’s sales. Nevertheless, 
careful readers will encounter, and aficionados of the Court will surely sa- 
vor, some intriguing, altogether rare glimpses of the human frailties and 
feelings about one another that characterize the members of the World 
Court. 

One feels constrained to add that, although it seems fair enough for a 
work whose thesis concerns the impact of latent subjectivities on judicial 
choice to offer empirical evidence of the nature of these subjectivities, it 
remains true that encouraging judges to speak about their colleagues rep- 
resents a stark and troubling departure from tradition for those who come 
from a legal culture in which the personal aspects of judicial decision are 
thought to lie beyond the pale of legitimate scholarly inquiry. 

While such sensitivities cannot be ignored, if only because to do so is to 
inyite one’s critics to dwell on matters of style rather than substance, can 
it really be doubted that just such departures from conventional realms 
and modes.of analysis are vitally needed if, as Prott argues, international 
legal institutions must be refashioned to reflect a truly global perspective? 
And does it not seem equally compelling that this perspective is unlikely 
to be developed in the absence of a willingness among international lawyers 
and legal scholars to probe the shadows of what have heretofore been 
decent mysteries? 


EDWARD GORDON 
Albany Law School 


Recueil des Cours de l'Académie de droit international de La Haye, 1976. 4 vols. 
(Tomes 149, 150, 151, and 152 of the collection.) Leiden: A. W. Sijt- 
hoff. Vol. I, 1977: pp. 414; Vol. II, 1977: pp. 492; Vol. III, 1978: 
pp. 465. Indexes. Vol. IV. Alphen aan den Rijn: Sijthoff & Noord- 
hoff, 1980. Pp. 478.* i 


Three courses in 1976 dealt with aspects of particular ethical and moral 
systems’ contributions to international law: Father Henri de Riedmatten, 
O.P. (Holy See), Le Catholicisme et le Développement du Droit International; 
Professor P. H. Kooijmans (Leiden), Protestantism and the Development of 
İnternational Law; and Professor Prosper Weil (Paris), Le Judaisme et le Dé- 
veloppement du Droit International. In the first of these, Father de Riedmatten 
analyzes the official utterances of the Popes and the Ecumenical Council 
from the accession of John XXIII (1958) to 1976 and the contributions 


*Publication of this review was delayed in anticipation of receiving the General Course in 
Public International Law, 1976 Vol. V (Tome 153 of the collection). In February 1981 the 
Secretariat of the Hague Academy informed the reviewer that the publication of this volume 
has been indefinitely postponed. . 
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made by representatives of the Holy See to various norm-stating confer- 
ences, such as the Helsinki Conference of 1972. During those years, the 
Church appears to have been extraordinarily active and sensitive in a wide 
variety Of affairs of current international concern. 

Kooijmans discusses briefly the reformist ferment of the 16th and 17th 
centuries giving rise to the Westphalian legal order and the splintering of 
religious. organization in Europe. He suggests that the Ecumenical Move- 
ment leading to the establishment of the World Council of Churches has 
given the convictions of the early reformers a modern influence. In his’ 
view the notions of “democracy” in the sense of individual responsibility 
for governmental action, human rights, a world community independent 
of ideology and ethnicity, and restricted sovereignty, evident in recent 
statements of the World Council of Churches, trace back to Reformation 
roots. The principled opposition to “war” as a method of settling disputes, 
while not so traceable, is an area in which the Council has spoken and in 
which Kooijmans believes its views need further refinement. 

In the third course, Weil points out the theoretical inclusiveness of Jew- 
ish doctrine, under which all people are, at least metaphorically, descended 
from Adam and Eve and partake equally of the image of God. He finds 
in Jewish canonical writings and commentaries statements of principle and 
examples of practice that illustrate general principles of law and, indeed, 
specific norms cited by Grotius and others that appear to underlie current 
convictions of law despite the obvious changes in the nature of the legal 
order during the 3,000 years of Jewish history. In his view, Jewish can- 
onical statements and commentaries that represent an exclusive world view 
in Jewish tradition are exceptional, and the biblical record of inhumane 
practices reflects the crude times and discarded ethnocentric convictions 
of right. Thus, he finds that the rights exercised under Joshua to conquer 
the Holy Land, for example, were in the long run regarded as either 
inconsistent with deeper teachings or were rights that lapsed with the first 
achievement of their objective. It is not clear that his analysis is shared by 
all statesmen in Israel today. 

Sompong Sucharitkul (Foreign Office of Thailand) lectured on a topic 
of extraordinary interest to Americans, Immunities of Foreign States before 
National Tribunals. Unfortunately, the American Foreign Sovereign Im- 
munities Act of 1976 was still “a new Revised Draft Bill . . . submitted to 
the Legislature jointly by the Department of State and the Department of 
Justice” at the time the lectures were prepared, and the most trenchant 
recent British case, Trendtex Trading Corporation v. Central Bank of Nigeria,* 
had not yet been decided. Nonetheless, Ambassador Sucharitkul’s lectures 
contain a well-documented review of the European national practice and 
leading publicists’ views showing a trend towards greater restriction on the 
acceptability of the plea of sovereign immunity as a bar to national courts’ 
action in cases in which a foreign sovereign or its trading arm is the named 
defendant. The treatment is essentially descriptive, although in the con- 


[1977] 2 W.L.R. 356, [1977] 1 AN E.R. 881, reprinted in 16 ILM 471 (1977). 
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clusions the trend is welcomed as part of the general movement towards 
international cooperation in matters concerning trade and development. 
The counter-arguments are not considered. 

The international law relating to refugees and the operations of the UN 
High Commissioner for Refugees are described with an insider’s authority 
by the High Commissioner himself, Sadruddin Aga Khan, in a course 
entitled Legal Problems Relating to Refugees and Displaced Persons. 

Two courses focus on the ending of active combat, one by the late Rich- 
ard R. Baxter (Harvard, ICJ), Armistices and Other Forms of Suspension of 
Hostilities, and the other by Professor Alfons Klafkowski (Poznan), Les 
Formes de Cessation de l'Etat de Guerre en Droit International. Baxter’s short 
and learned lecture ‘describes a continuum between active hostilities in 
which all the rules of war apply on the one hand, and a state of normal 
intercourse in which no belligerent rights may be legally exercised (except, 
perhaps, such as may grow out of a self-defense situation?) on the other. 
A cease-fire or armistice agreement in practice may definitely end hostili- 
ties, but may be accepted by states merely as a modest shift along this 
continuum, forbidding some otherwise lawful belligerent acts but not oth- 
ers, requiring the repatriation of prisoners in some cases but not in others, 
etc. Some interesting problems are pointed out, as where Israel has taken 
a position that the 1949 Middle East armistice’s shift from belligerent rights 
to peace was more substantial than is conceded by its Arab neighbors. 
Klafkowski takes a far more structured view of the law. After outlining the 
classical doctrine that appears to require states to classify their actions as 
part of a cease-fire, debellatio, or formal return to a state of peace through 
the conclusion of a treaty of peace (although not necessarily in that order), 
he argues that the form of creating peace in Europe following the Second 
World War departed from the classical model. Instead of concluding a 
treaty of peace with Germany, the victorious powers achieved more or less 
the same result through a procedure he would not have recommended. 
He does not consider the reasons why statesmen made life so awkward for 
classifying scholars. 

Two courses on the fiterdadonal law of treaties were Professor Louis 
Sohn (Harvard), Settlement of Disputes Relating to the Interpretation and Ap- 
plication of Treaties, and Mustafa Kamil Yasseen (Foreign Office, Iraq), 
L’Interprétation des Traités d’Aprés la Convention de Vienne sur le Droit des 
Traités. Reaching far beyond the material covered in the 1969 Vienna Con- 
vention on the Law of Treaties, Sohn begins by outlining the history of 
compromissory clauses contained in treaties, properly reducing the formal 
precedent of the oft-cited 1794 Jay Treaty’s arbitration arrangement to a 
mere footnote (vol. II, p. 227, note 42). In addition to the comprehensive 
historical treatment, he appears to have examined about 4,000 comprom- 
issory clauses contained in 17,334 treaties registered with the League of 
Nations or the United Nations, which he classifies according to the body 
to which the dispute i is to be referred. The final part of the course analyzes 
the compromissory clause under negotiation in connection with the UN 
law of the sea negotiations. Yasseen, on the other hand, sticks close to the 
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1969 Vienna Convention in his course on treaty interpretation, focusing 
in detail on Articles 31-33. His commentary does not mention referral to 
third parties or tribunals as an independent means of settling questions of 
interpretation, nor presumably, would Sohn consider third-party settle- 
ment as proceeding independently of the techniques of interpretation that 
have been accepted as legitimate by states. Thus, the two courses comple- 
ment each other. 

Ambassador Mohammed Bedjaoui (Foreign Office, Algeria) dedicated 
his course, Non-Alignment et Droit International, to Salvador Allende, “mort 
dans sa loi.” Viewing the world as an arena for political struggle between 
the people of Russia and the “Anglo-Americans,” Bedjaoui traces the con- 
cept of “nonalignment” from the time of the Baku Congress of 1920 as 
essentially a “third world” movement grounded in anticolonialism. All 
other questions of ideology vanish, thus “‘anticolonial” countries such as 
China and Yugoslavia, but not the United States, are considered 
“nonaligned.” No consideration is given to China’s historical colonization 
policies in Tibet and Mongolia or the United States’ role in the decoloni- 
zation of Indonesia and other areas where our European allies felt be- 
trayed by the strength of American anticolonial policy. He reduces himself 
to a mere polemicist when asserting, for example, that OPEC price in- 
creases for crude oil are dictated primarily by inflation in the Western 
nations (vol. III, p. 406). Bedjaoui’s views are set forth in his usual eloquent 
prose, but my own published opposition to ethnocentric interpretations of 
law and history and my frequent and clear criticisms of American foreign 
policy,” I think, entitle me to criticize equally the tendentious oversimpli- 
fications of Bedjaoui. This approach, whether naive or disingenuous, 
seems to abuse the hospitality of the Hague Academy and embarrasses 
those like myself who deplore colonialism but feel that neither selective 
blindness nor hypocrisy is an effective tool in the fight against it. 

Judge Manfred Lachs (ICJ) delivered a series of lectures on Teaching of 
International Law. He begins by dividing jurists into two major categories, 
utopianists at the one extreme who assert the dominance of ‘the law, and 
so-called realists at the other who deny that the law exists. Lachs master- 
fully compresses into a single, well-annotated chapter a review of the ev- 
olution of international law doctrine in Europe from medieval times to 
today. Basing himself largely on the scholarly analysis of Ludwik Ehrlich,’ 
he goes far beyond the classifications of Nussbaum and the publicists trans- 
lated in the Carnegie Endowment’s priceless but incomplete Classics of In- 
ternational Law series. Lachs emphasizes the interplay between teachers on . 
the one hand, and statesmen and judges on the other, to support an ar- 
gument that the teachings of the most highly qualified publicists, while 
formally subsidiary means for the determination of rules of law, are of 
durable importance in the practical world. The point is well made that the 


Rubin, International Law as a Cultural Excrescence, 67 AJIL 319 (1973); Rubin, Order and 
Chaos ..., 77 Micu. L. Rev. 336 (1979). 

3Ehrlich, The Development of International Law as a Science, 105 Recueit pes Cours 177 (1962 
D. 
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whisperings of teachers cannot be wholly avoided by any educated person, 
and it is pleasant for a teacher to read Lachs’s measured enthusiasm for 
scholarship in academia. 

Another fundamentally jurisprudential-historical course is Professor 
Piero Ziccardi (Milan), Règles d'Organisation et Règles de Conduite en Droit In- 
ternational. Ziccardi defines the “droit international commun” as a sort of 
international common law, distinguished from customary law by its per- 
vasive presence regardless of state practice; custom is a source of law, but 
the common law is entrenched in the system itself. It is hazardous to at- 
tempt a translation into technical English of the special technical terms 
Ziccardi uses, but his conception of common law seems similar in many 
ways to the conception of a legal order familiar to those studying English 
constitutional law, whose distributions of legal powers and many substan- 
tive rights and obligations rest on documents of varying persuasiveness, 
practices of varying antiquity, and underlying conceptions reflected only 
in the language of debate. The bulk of the course is a review of the evo- 
lution of the major conceptions of international society and its underlying 
legal order from the time of the Roman law glossators to the jus cogens in 
the 1969 Vienna Convention on the Law of Treaties. It would be unfair 
to attempt an overview of such a conceptually challenging course, but it 
might be accurate to conclude that some parts seem overgeneralized and 
insufficiently supported by argument to be entirely convincing. But 
whether this reaction reflects the idiosyncracies of Ziccardi or the reviewer 
had best be left to others to judge. 

Elihu Lauterpacht (Cambridge) lectured on The Development of the Law ` 
of International Organization by the Decisions of International Tribunals. This 
meticulous analysis of opinions of the PCIJ, ICJ, and European Commu- 
nities Court indicating trends in the development of a general international 
law of international organizations must be read by anybody who would 
understand the role of organizations in the international legal order today. 
Particularly insightful in the opinion of this reviewer is the major section, 
comprising the bulk of the course, on courts’ interpretations of constitu- 
tional documents. It shows the limits of “plain language” and the increasing 
role of “effectiveness” interpretation in the light of the purposes of the 
organization as perceived by the tribunal, as the increasingly common ap- - 
proach, resulting in a significant increase in the legal authority of inter- 
national organizations beyond what some of the parties to their basic doc- 
uments might have consciously intended. l 

In the borderline between private and public international law, courses © 
in 1976 were given by Professor W. Ganshof van der Meersch (Brussels), 
L’Ordre Juridique des Communautés Européennes et le Droit International, 
George Elian (Foreign Ministry, Bucharest), Le Principe de la Souveraineté 
sur les Ressources Nationales et ses Incidences Juridiques sur le Commerce Inter- 
national, Professor Lazare Kopelmanas (Geneva), L’Application du Droit Na- 
tional aux Sociétés Multinationales, and Professor A. A. Aramburu Menchaca 
(San Marcos, Lima), Multinational Firms and Regional Process of Economic 
Integration. The General Course on Private International Law was given by 
Professor Willis L. M. Reese (Columbia). 
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One course: of primary interest to students of private international law 
was that of Professor Francesco Durante (Catania, Rome), Problemes Con- 
temporains du Divorce en Droit International Privé. 


ALFRED P. RUBIN 
Fletcher School of Law and Diplomacy 


Imprese Multinazionali, Protezione Diplomatica e Responsabilita Internazionale. 
By Francesco Francioni. Milan: Dott. A. Giuffré Editore, 1979. Pp. 
212. Indexes. 


Multinational enterprises experienced a rapid growth after World War 
II, causing widespread concern with, and resentment against, their eco- 
nomic and, in certain instances, political’ activities. This in turn generated 
international efforts, on both the regional and global levels, to establish 
standards and methods for their control. Endeavors within the framework 
of the United Nations reach back as far as the Report of the Ad Hoc 
Committee on Restrictive Business Practices in the early fifties.” Recently, 
they culminated in the formulation of a comprehensive Code of Conduct 
for and on multinational enterprises by the Commission on Transnational 
Corporations, designed to include provisions on the transfer of technology 
and equitable principles and rules for control of restrictive business prac- 
tices, based on arrangements arrived at in other UN bodies.” Needless to 
say, these attempts precipitated a continuous and intensified flow of legal 
writings on various aspects of the subject.* Francesco Francioni has been 
a notable contributor to that stream.® 


‘Examples of such activities are the propaganda and espionage activities attributed to the 
notorious German Dye Trust and the reputed involvement of ITT in the political struggles 
in Chile; see J. DuBors, Jr., THE Devit’s CHEmisrs (1952), and Multinational Corporations and 
United States Foreign Policy (ITT and Chile): Hearings Before the Subcomm. on Multinational Cor- 
porations of the Senate Comm. on Foreign Relations, 93d Cong., 1st Sess. (1973). 

Report of the Ad Hoc Committee on Restrictive Business Practices to the Economic and 
Social Council, UN Doc. E/2380 (1953). The author of this book review served as one of the 
consultants. 

3UN Commission on Transnational Corporaions (CTC), Transnational Corporations: 
Code of Conduct. Formulations by the Chairman, UN Doc. E/C.10/AC.2/8 (Dec. 13, 1978), 
1 CTC Rep. No. 6, at 5; UN Conference on an International Code of Conduct on the 
Transfer of Technology, Draft of May 6, 1980, UN Doc. TD/CODE TOT/25 (June 2, 1980), 
reprinted in 19 ILM 773 (1980); UN Conference on Restrictive Business Practices: Multilat- 
erally Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices, 
UN Doc. TC/RBP/CONF/10 (May 2, 1980), reprinted in 19 ILM 813 (1980). 

‘Recent additions are LEGAL PROBLEMS OF CODES OF CONDUCT FOR MULTINATIONAL ENTER- 
prises (N. Horn ed. 1980); H. Baade, The Legal Effects of Codes of Conductfor Multinational 
Enterprises, 22 GERM. Y.B. INT'L L. 11 (1979); K. H. Béckstiegel & A. Catranis, Verhaltenskodex 
der Vereinten Nationen fiir multinationale Unternehmen: Illusion oder absehbare Realität, 33 NJW 
1823 (1980); A. A. Fatouros, Le projet de Code international de conduite sur les entreprises trans- 
nationales: essai préliminaire d'évaluation, 107 J. Drorr Intt 5 (1980); N. Horn, Die Entwicklung 
des Internationalen Wirtschaftsrechts durch Verhaltensrichtlinien, 44 RABELS Z.F. AUSL. & INT'L PRIVAT- 
RECHT 423 (1980). 

5See, in particular, Francioni, International Codes of Conduct for Multinational Enterprises: An 
Alternative Approach, 3 Irautan Y.B. INT'L L. 143 (1978); an Italian version appeared under 
the title I! controllo internazionale dell’ IMN: un’ alternativa ai codici di condotta in STUDI IN ONORE 
pi L. Basso (1979). 
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His new contribution focuses on two fundamental and interrelated as- 
pects of the emerging normative order for multinational enterprises: (1). 
the existence and scope of the right of the home state to accord diplomatic 
protection to the multinational enterprises subject to its authority and con- 
trol against wrongs by the host state, and (2) the basis of an international 
responsibility of the home state for illicit activities of” multinational enter- 
prises subject to its authority and control. 

The author proceeds from the richly documented thesis that the tradi- 
tional rules governing diplomatic protection of corporations, as recognized 
by the ICJ in its celebrated Barcelona Traction judgment,® are not appro- 
priate for corporations with multinational character. Accordingly, the au- 
thor endeavors to identify and formulate new criteria for such protection. ` 
He finds them in the genesis of new norms imposing international re- 
‘sponsibility upon the home state for prohibited activities of such enter- 
prises within the host state that are subject to the home state’s control, 
including its extraterritorial jurisdiction. 

Francioni’s ideas merit special attention and appear to be particularly 
timely in view of the fact that the draft of the new CTC Code of Conduct 
deals with the right of diplomatic protection only in a negative fashion. 
Article 15 limits the right of transnational corporations to seek diplomatic 
protection from their home governments upon prior exhaustion of local 
remedies in accordance with generally accepted international standards 
but does not actually.affirm, allocate, or define the home state’s right to grant 
such protection. It is worth noting that the author’s notions on the coupling 
of diplomatic protection with international responsibility are at least in 
some measure echoed in the observations of A. A. Fatouros, who finds it 
difficult to imagine that the law of state responsibility will not be affected 
by norms directly applicable to private enterprises. 7 


STEFAN A. RIESENFELD - 
Board of Editors 


Mezhdunarodnoe Pravo (International Law). By L. A. Modzhorian and N. 
T. Blatova. Moscow: pee Literatura, 1979. Pp. 584. 1 ruble, 
40 kopecks. 


Have Marxists developed a.unique regional international law? In the 
current edition of the standard textbook for Soviet law students the answer 
is an unqualified yes. Although treating all familiar topics required of any 
such textbook, the team of 11 prominent specialists focuses on relation- 
ships among Marxist socialist states. Their message on this topic is not new, 
for Soviet jurists have for decades claimed that socialist states were devel- 
oping international law. Some have argued that they were creating a qual- 
itatively new socialist international law, while others have limited change 
to a new emphasis upon traditional general principles recognized through- 


€ ICJ, Judgment of Feb. 5, 1970, [1970] ICJ Rer. 1. 
T Fatouros, supra note 4, at 37. 
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out the world. They saw socialists only cleansing traditional law of its 19th 
century imperialist features, yet they agreed with the first group that so- 
cialist internationalism has transformed international relations and law not 
only among Marxist-oriented states, but even as between capitalists and 
socialists through evolution of a “law of peaceful coexistence.’ 

This text takes no position on the dispute over whether a new socialist 
international law has been brought into existence, but its authors make 
very clear that the principles to be followed by Marxists have been stated 
in various declarations and that all leaders of socialist states must adhere 

_to them. In naming these declarations the authors say, “The consultative 
meeting of communist and workers’ parties of 1957, the international con- 
sultative meeting of communist and workers’ parties of 1960* and of 1969, 
and the conference of communist,and workers’ parties of Europe of 1976 
disclosed in depth the content of proletarian, of socialist internationalism 
in our epoch” (p. 82). 

Lest any student doubt that sanctions prevent deviation from those de- 
clared principles, the authors add: 


The mutual assistance of socialist states in the struggle for peace and 
_in resistance to the aggressive plotting of imperialism, as well as in 
suppressing its effort to export counterrevolution has important 
meaning. Clear examples of this are the international actions of the 
USSR and of other socialist countries during the events in Hungary , 
(1956), in Czechoslovakia (1968), in the assistance given to the heroic ` 
Vietnam people in repulsing imperialist aggression and in unifying its 

fatherland [pp. 88-89]. 


Although one of the principles of socialist internationalism, along with 
voluntarism, equal rights, sovereignty, respect for territorial integrity, mu- 
tual profit, and comradely aid, is stated to be “no interference in internal 
affairs,” it must be evident to student readers, both in the USSR and in 
the law faculties of neighboring states who have access to this volume, that 
the choice of Soviet-type socialism is irreversible, and that neighboring 
states may legally send troops into a deviating state in order to restore the 
model, under principles applicable to Marxists, if variation exceeds the 
bounds established by the declarations indicated. 

In view of these regional norms, Western readers may wonder about the 
status among socialist states of general international law, which G. I. Tun- 
kin and his colleagues have espoused for years. How are these traditional 
norms to be applied by Marxists among themselves? To this the authors 
answer that although socialist principles require new forms of interstate 
collaboration—coordination of economic plans, judicial assistance, social 
security, and interconsular relations—these must be seen as supporting 
norms that in form are the same as those applied in the practice of other 
states. Yet, the forms have a new socialist content that does not conflict 
with the requirements of general international law, for nothing in general‘ 


*The 1957 and 1960 declarations may be found in English in THe New Communist MAN- 
IresTo 169 and 213 (3d rev. ed. D. Jacobs ed. 1961). 
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international law prevents states from establishing in their mutual relations 
more progressive principles and norms (p. 90). 

This affirmative attitude toward regional groupings appears to have lim- 
its, at least when Western states are joined together. Thus, NATO is seen 
as illegal under Article 103 of the UN Charter (p. 53) and also in conflict 
with acceptable principles of jus cogens. Still, students are told that nothing 
can be done about this through legal procedures because there is no court 
to decide conflicts between the imperative norms of jus cogens and the 
dispositive norms created by the parties in their agreement. Here the au- 
thors say nothing of the possibility under Article 66 of the Vienna Con- 
vention to appeal to the International Court of Justice if all else fails. All 
that the authors offer to an aggrieved party is the right to withdraw from 
such an agreement without violating international law. 
` Textbooks in any society have interest for outsiders for what they reveal 
of concepts conveyed to students. It is clear that here the authors are 
conveying the view that socialists ride the wave of the future. Indeed, they 
say triumphantly, “The principles of socialist international relations rep- . 
regent a new higher level in the development of international law, and to 
those very principles belongs the future” (p. 91). 


g Joun N. HAZARD 
` Board of Editors 


Soztalistisches Völkerrecht? By Theodor Schweisfurth. Berlin, Heidelberg, 
New York: Springer-Verlag, 1979. Pp. xiv, 615. DM 108; $59.40. 


The continued presence of Soviet troops in Afghanistan and the threat 
of military intervention in Poland by its allies in response to the events of 
1980-1981 have been condemned by all Western states and much of the 
Third World. Still, Soviet and Eastern European statesmen and theoreti- 
cians claim that, by virtue of “socialist internationalism,” internal situations 
that affect the essence of the Communist Party’s power in one of their 
countries cease to be a matter solely of domestic jurisdiction and become 
the concern of the entire socialist bloc under the arrogated leadership of 
the USSR. This claim is supported by the assertion that relations between 
the “socialist” states are governed not by general international law, but by 
some distinct set of rules, called “socialist international law,” applicable 
only between socialist states and differing from general international law 
by its more progressive character and content. 

The book under review analyzes both the content and the legal signifi- 
cance of so-called socialist international law. The question mark in the title 
anticipates some of the results, but the author goes far beyond such su- 
perficial criticism. 

Schweisfurth has divided the book into two major parts, though he rec- 
ognizes some of the disadvantages of this approach. While the separation 
of the descriptive and the critical-analytical part should avoid any confusion 
of the author’s own reflections with Soviet doctrine (p. 14), he has to repeat 
himself briefly in the analysis. The historical-descriptive part of the book 
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is perhaps too broad in comparison with the analytical section. Still, it gives’ 
an excellent survey of the development of the Soviet doctrine of interna- 
tional law in general and of the emergence of the theory of a special 
relationship among socialist states in particular. Some conclusions in this 
part deserve our special attention: Schweisfurth rejects the slogan 
“Brezhnev doctrine” (p. 153) and proposes instead “Moscow doctrine,” 
since “this is an all-embracing expression of the Soviet pattern of argu- 
mentation of the principle . . . of ‘Socialist internationalism’.” This formula 
has been developed in the treaties between socialist states (p. 143), and has 
been included in the “Bratislava formula” on the common duty to defend 
the achievements of socialist states. The theory of the rapprochement of 
nations within the Soviet bloc has found expression in a series of treaties . 
concluded by the German Democratic Republic since 1975, as well as in 
some of the latest constitutions of Communist states. 

It should be pointed out that the notion of a particular socialist inter- 
national law was denied or at least avoided by some Soviet authors until 
1968 (p. 231), but since then no Soviet scholar “has disputed the very 
particular character of international legal relations within the ‘socialist 
community’” (p. 216). 
' Schweisfurth next describes the structure of socialist international law. 
But first, in two obiter dicta, he portrays the horizontal and vertical structure 
of the global international legal order. In this first subchapter he refers to 
the Soviet theory on the existence of socially homogeneous and socially 
heterogeneous norms of international law, depending upon their intra- 
systemic or intersystemic field of application in international relations. In 
the second he concentrates upon the problem of jus cogens. After a short 
analysis of the legal character of the principle of “socialist international- 
ism,” the author focuses upon the contents of this principle and thus ar- 
rives at the first high point of the book: this allegedly highest principle of 
“socialist international law” (p. 272) embraces “close cooperation” (p. 277), 
“mutual assistance” (pp. 281-83), “brotherly friendship” (p. 283), and 
“unity and compactness” (pp. 283-85). Furthermore, Schweisfurth enum- 
erates principles and norms of general international law that in the opinion 
of Soviet scholars have been imbued with new, more progressive contents. 
The Soviet attitude towards the most topical of these principles, prohibi- 
tion of intervention and respect for the sovereignty of states, which in the 
past have been violated by the USSR and other socialist states, is.demon- 
strated as a sophisticated and dialectical combination of these norms with 
the duty to render brotherly assistance and help. The close interrelation 
between state sovereignty and the general interests of the socialist com- 
munity calls for the subordination of national interests to the more im- 
portant goals ‘of the whole socialist world (pp. 299).’ After some remarks 
on the class character, the historical character, and the functions of socialist 
international law (pp. 310-41) Schweisfurth turns to the main part of the 
book, the analysis. 


? Schweisfurth here refers to G. SuuRSHALOW, MEZHDUNARODNYE PRAVOOTNOSHENIIA 39 
Sf (Moscow, 1971). 


694 - THE AMERICAN JOURNAL OF INTERNATIONAL LAW- [Vol. 75 


There his most difficult methodological problem seems to be whether. 
relations among 14 socialist states are in fact regulated by that complex of 
norms called socialist international law (Schweisfurth explicitly excludes 
Third World states that call themselves “socialist” without belonging to 
either COMECON or the Warsaw Pact). He tries to avoid being accused 
of arguing only from the “bourgeois” point of view by taking into account 
Soviet doctrinal positions. On the other hand, he has to prove the coher- 
ency of the Soviet doctrine of socialist international law without being 
suspected of defending Soviet legal standpoints.” l 

In search of the legal basis of intersocialist international relations, the 
author turns to two generally accepted sources of international law: treaties 
and customary law. He excludes the so-called international relations of a 
new type from the scope of his analysis, because they obviously lack any 
legal quality (p. 348). Treaties between socialist states (pp. 368-96) and 
their. legal contents (pp. 397-428) prove that the principle of socialist in- 
ternationalism: exists in the relations between socialist states (p. 428). 
Schweisfurth points out, however, that, 8g.» the secession of Czechoslo- 
vakia from the Soviet bloc in 1968 was in fact prevented not because of 
existing legal commitments, but because of power politics of the USSR. On 
the other hand, the author concludes that the principle of socialist inter- 
nationalism should be restricted by norms of general international law 
anyway, in particular those belonging to the category of jus cogens, because 
particular international law is not permitted to conflict with general inter- 
national law. His analysis of the legal nature of the Soviet bloc leads 
Schweisfurth to assert that the hegemony. of the USSR vis-a-vis its client 
states is only a factual one and not-based on legal commitments (p. 481). 
- He is well advised not to create any new, artificial juridical categories for 
such a factual relationship of hegemony. 

The author then switches to a sociological approach to discover the real 
nature of the alleged socialist international law. He tries to apply Marxist 
general theory of law and the theorem of basis and superstructure to 
international law, utilizing theoretical concepts of Soviet authors to reveal 
the class character of international law. His results are not very favorable 
to Soviet scholars. Only in the narrow field of relations between socialist 
states are such categories possibly applicable, but here the factually hege- 
monic character of these relations, whether voluntary or not, is far more 
evident than legal commitments under international law. In addition, in- 
ternational society is not a class society; international law is based on state- 
to-state relations and not on relations between classes. Consequently; 
Schweisfurth concludes that “socialist international law as described in So- 
viet-Marxist doctrine exists neither in the alleged scope nor with the as- 
serted contents” (p. 539). 

In the last part of the book, called “Evaluations,” the author analyzes the 
Soviet claim to leadership and the model character of the USSR within the 
socialist community of nations, as well as the role of the USSR as liberator 


Dietrich Frenzke’s long book review implicitly accuses Schweisfurth of having done so. See 
61 Die FRIEDENS-WARTE 246-53 (1978). 
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of other nations and its problems with the preservation of its own existence. 
It becomes evident that the preservation of its own identity hampers any 
social change within the Soviet bloc that deviates from the official Moscow 
party line (p. 556). The author sees no great future for socialist interna- 
tional law (p. 561) and refers to Engels, who once wrote'that no nation can 
really emancipate itself, if it suppresses other nations (p. 577). 

Books of this size and comprehensive character are often open to criti- 
cism. Besides the already mentioned disproportion between the descriptive 
and analytical parts, the attempt to draw a clear-cut border line between 
Soviet doctrine and the author’s comments may have been methodologi- 
cally correct, but the reader looking for information on a particular subject 
has to collect it from various sections, a task that is furthermore hampered 
by the lack of a subject index. The language is sophisticated and sometimes 
difficult to understand, even for somebody who is used to reading highly 
theoretical German texts. The continuous reference to various Soviet au- 
thors, the citation of their names in the text, and the sometimes too dif- 
` ferentiated categorization of Soviet doctrine with regard to chronological 
order may cause confusion rather than give optimal information. 

Still, these shortcomings are of minor nature in comparison with the 
general value of the treatise under review. Schweisfurth has succéeded in 
writing the most comprehensive, best documented, and most informative 
and perceptive book on the Soviet doctrine of international law in years. 
He has disarmed the legal and pseudolegal argumentation that has served 
as an a priori and a posteriori defense to the Soviet hegemonic power 
policy. Soviet doctrine does not show any assimilation of international law 
and politics, but is rather a concept of law, oriented toward goal values of 
national policy. 

In the future, there may be more cases of brotherly assistance by the 
USSR to protect the achievements of the socialist revolution. The Soviet 
doctrine underlying this policy, the formula-of socialist internationalism, 
remains the cornerstone of Soviet imperialism. In order to challenge the 
policy, one not only has to be aware of Soviet policy considerations but also 
has to understand their theoretical foundations. The book under review 
provides’ all the information necessary to refute Soviet theory by demon- 
strating its inconsistency with general international law, and to challenge 
Soviet attempts to enlarge the socialist empire on the basis of juridically 
founded arguments. 


H. J. Ursopuu 
University of Salzburg 


British Extradition Law and Procedure. Vol. I. By V. E. Hartley Booth, assisted 
by Peter Sells. Alphen aan den Rijn: Sijthoff & Noordhoff, 1980. Pp. 
lix, 353. Index. Dfl.70; $35. 


This book rightly claims to fill a gap in the literature of extradition, in 
that it provides a detailed analysis of British extradition law and practice 
with respect to foreign countries, Commonwealth countries, and the Re- 
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public of Ireland. Its appeal will be mainly to practitioners in the field of 
extradition, including foreign authorities wishing to make extradition re- 
quests to the United Kingdom, but the book also offers a critical commen- 
tary on current law and practice together with proposals for reform. 

The author has comprehensively covered all the essential steps in the 
extradition process and their sequence is logically presented. Some ques- 
tionable statements are made, such as that the Secretary of State may sur- 
render a person in the absence of an Order-in-Council on the basis of a 
mutual arrangement (p. 128), and that there is no rule of double crimi- 
nality in Commonwealth extradition (p. 148). The discussion of the case 
of R. v. Governor of Brixton Prison ex parte Gardner ([1968] 2 Q.B. 399 (p. 
167)) is inadequate and misses the point that has so vexed requesting Com- 
monwealth governments, viz., that the double criminality rule (eccentrically 
referred to throughout the book as the “dual criminality” rule) now op- ° 
erates more stringently in England in relation to Commonwealth extra- 
dition under the Fugitive Offenders Act, 1967 than it does in relation to 
foreign extradition under the Extradition Act, 1870. In Gardner’s case it 
was held that since the elements of the offense charged in New Zealand 
would not constitute that offense in English law, extradition must be re- 
fused, despite the fact that the evidence alleged would have constituted a . 
prima facie case of another extraditable offense in English law. No pro- 
posals to reform this anomalous situation are made. 

The author, however, does make some other useful suggestions for re- 
form. These include a plea for the consolidation of foreign and Common- 
wealth legislation into one Act, and (less strongly) for the relaxation of the 
present dependence of foreign extradition on formal treaty relations. He 
defends the requirement that evidence raising a prima facie case of guilt 
accompany the extradition request, and for this reason approves the con- 
tinued abstention of the United Kingdom from the European Extradition 
Convention of 1957. The speciality rule in its present rigorous form in the 
Extradition Act, 1870, whereby a fugitive may be tried after surrender 
only for the offenses for which extradition was granted, is attacked by the 
author. He is not persuaded by the argument that the speciality rule in- 
directly reinforces the protection of political offenders; he prefers the 
Fugitive Offenders Act provisions which permit trial for other offenses 
when the surrendering authority consents, provided that those offenses 
are also extraditable. The author’s proviso that the drafting of such pro- 
visions would have to receive careful attention is fully justified; recent 
experience among Commonwealth countries has shown that existing con- 
sent procedures do not work uniformly well, and that a provision more in 
line with the European Convention of 1957, which makes such consent 
mandatory, may be desirable. The author is opposed to “consent orders” 
for extradition, rightly concluding that such a procedure would be open 
to abuse. He approves the suggestion of Lord Morris of Borth-y-Gest in 
Atkinson v. United States Government ([1971] A.C. 197, 239) that a requesting 
government be given a right of appeal against nonextradition by way of 
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case stated, a right that is presently also denied in Commonwealth extra- 
dition (Tarling v. Government of Singapore, 1978, unreported). 

This useful work is unnecessarily blemished by printing errors. A second 
volume is projected which will contain a list of states and current arrange- 
ments, and the texts of British extradition treaties in force. 


I. A. SHEARER 
University of New South Wales 


Les droits de Vhomme dans les forces armées. 2 vols. Recueils de la Société 
Internationale de Droit Pénal Militaire et de Droit de la Guerre. Sep- 
tième Congrès International, San Remo, 23-28 septembre 1976. Brus- 
sels, 1978. Pp. 1047. 


‘In even-numbered years the International Society of Military Law and 
the Law of War, an organization consisting of persons interested in those 
two subjects from many nations of the world, meets someplace in Europe 
and, one hopes, in other parts of the globe in time to come, to discuss a 
specific aspect of military law or the law of war. In 1976 the Seventh 
Congress of the Society met in San Remo, Italy; its theme was “Human 
Rights in the Armed Forces,” and the proceedings have now appéared in 
two volumes.' oo 

Long before the Congress meets, a theme is established and the Society’s 
secretariat prepares an outline consisting of questions, whose answers will 
generally require a thorough analysis of the problems inherent in the 
theme. This “Questionary” is sent to the various national groups where 
answers based upon the laws and customs of that particular country are 
prepared by a single individual or a group of individuals expert in the 
field, depending upon the method of operation adopted by each such 
national group; the national reports are collated by a rapporteur, or rap- 
porteurs (at this Congress there were three who divided the work of syn- 
thesizing the 16 national reports submitted on the topic “Human Rights 
in the Armed Forces”); and, at the Congress, in addition to the presenta- 
tion of a keynote talk and the reports of the rapporteurs, interventions are 
made by individuals in attendance. It is easy to see that by the time all this 
has reached the stage of publication in the Recueils, one is able to obtain 
a fairly representative idea of the extent to which national constitutions, 
laws, and customs protect the human rights of the man and woman in 
uniform. 

The presentation of the theme of the Congress was made by Henri 
Bosley, First Advocate General at the Supreme Military Court of Belgium 
and Secretary-General of the Society (pp. 77-84); the keynote talk was ` 
given by Arthur H. Robinson of the University of Paris (pp. 27-46); and 
the rapporteurs were Otto Triffterer of the Justus-Liebig-Universitat Gies- 


‘Inasmuch as the pagination in the two volumes is continuous, citations in this review do 
not refer to volumes, Where possible they refer to English language versions. 
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sen (Federal Republic of Germany), who reported on the human rights of 

members of the armed forces insofar as the freedoms of opinion and 
expression are concerned (pp. 253-328); Maurice Danse, First Honorary 
Advocate General at the Supreme Military Court of Belgium, who re- 
ported on the human rights of members of the armed forces insofar as 
the freedoms of peaceful assembly and association are concerned (pp. 
371-405); and Frits Kalshoven of the University of Leiden (Netherlands), 
who reported on the human rights of members of the armed forces insofar 
as the safeguards in case of arrest, detention, and prosecution are con- 
cerned (pp. 407-30). The Recueils also include the questionnaire (pp. 
479-90), the 16 national reports, and the interventions (pp. 855-1025). 

The subject of human rights generally is, of course, a vast one. The 
subject of human rights and the military is likewise a vast one. (The Recueils 
devote over one thousand pages to only a portion of the problem!) It will 
not be possible, in this review, to discuss the many facets of the problem 
raised at the Congress, nor their solutions in each of the 16 countries on 
which reports were submitted. A few generalities may, however, be ex- | 
tracted from the presentations of the rapporteurs. 

Triffterer found it to be “the common understanding of all national 
reports that all human rights apply in principle to the military in the same 
way as to any other citizen” (p. 258); but that such theoretical human rights 
might be restricted by special legislation, barring constitutional limitations. 
He found that these restrictions are based on four military precepts: (1) 
the duty not to divulge state secrets; (2) the duty of obedience and disci- 
pline; (3) the duty to exercise restraint in nonmilitary matters and of loyalty 
to the political executive; and (4) the duty to exercise restraint in political 
matters (p. 275). When thus baldly put, one or more of these “precepts” 
may cause difficulties for some of us; when fleshed out by the rapporteur, 
most of these difficulties disappear. With respect to the right of association 
Danse found that while some countries specifically authorize military 
unions, others just as specifically prohibit them. However, understandably, 
no state permits the military to strike (pp. 394-99). And Kalshoven, a 
citizen of the Netherlands, concededly the most liberal nation in its grant 
of human rights to the military, found that the impetus in this area is to 
be found in “leftist” forces and suggests that “one of the changés sought 
may be weakening of the armed forces by impairing their intrinsic cohesion 
and discipline” (p. 407). However, while he finds that legal safeguards 
protecting against arbitrary deprivation of liberty exist in all of the coun- 
tries on which reports were submitted, he does not attribute this state of 
affairs to any such sinister forces. ; 

Whether the reader’s basic interest is human rights or military matters, 
he will find these two volumes of absorbing interest. 


HowaRD S. LEVIE 
Saint Louis University School of Law, Emeritus 


*Pp. 493-851. Reports were submitted with respect to Australia, Austria, Belgium, Den- 
mark, France, Germany (FRG), Israel, Italy, Netherlands, Poland, Spain, Switzerland, Tur- 
key, United Kingdom, United States, and Zaire. 
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Prisoners of War in International Armed Conflict. By Howard S. Levie. Inter- 
national Law Studies, vol. 59. Newport:. Naval War College Press, 
1978. Pp. Ixix, 529. Index. a4 l 


Documents on Prisoners of War. Edited with annotations by Howard S. Levie. 
International Law Studies, vol. 60. Newport: Naval War College Press, 
1979. Pp. xxvii, 853. Index. . 


Despite efforts to codify the rules of war, nothing remains more poi- 
gnant than the perilous predicament of a helpless captive in the hands of 
his enemy. The Naval War College, as part of its International Law Studies, 
has made'available two important volumes on the law relating to prisoners 
of war. Volume 59 analyzes the rights and lawful expectations of those 
who are taken prisoner in international armed conflict. Volume 60 contains 
extracts from 175 relevant documents, including the Bible, the Koran, and 
the most important military codes, international agreements, treaties, court 
decisions, UN resolutions, and conventions culminating in the 1977 Ad- 
ditional Protocol I to the Geneva Conventions of 1949. The chronological 
collection of well-indexed documents presents a clear and comprehensive 
view of the slow and erratic evolutionary process by which international 
norms are created. Both books are by Howard S. Levie, professor emeritus 
of St. Louis University Law School, who is an outstanding authority on the 
laws of war. He has rendered a masterly service to all who seek to bring 
a measure of humanitarianism into the essentially inhumane practice of 
armed strife. 

The analysis is as pragmatic as it is logical. Levie begins with the fun-. 
damental problem of entitlement to prisoner of war status. He goes on to 
describe what, according to prevailing conventions, a POW has a right to 
expect regarding food, lodging, hygiene, and other living conditions, from 
the time of capture until the time of release. His study of the actual prac- 
tices reveals that the degree to which the rules are honored depends to a 
large extent upon the effectiveness of public opinion and the good will of 
the detaining power. Protective agencies, such as the International Com- 
mittee of the Red Cross, play a useful role in minimizing hardships under, 
certain circumstances, yet the author cannot avoid the melancholy conclu- 
sion that, in the heat of battle and the drive for victory, the impact of the 
existing conventions is often less than decisive. He recognizes correctly that 
“pious statements guaranteeing humane treatment for prisoners of war 
contained in international conventions are only of moral value unless they 
are backed up by the guarantee of specific sanctions for violations of those 
statements” (vol. 59, p. 393). He puts his finger on the heart of the diffi- 
culty when he notes: “At this point in history the great need is not so much 
for the development of new and additional rules protecting prisoners of 
war as it is for the development of methods of ensuring and securing 
compliance with already existing rules” (vol. 60, p. vii). 

There can be little doubt that the existence of generally accepted codes 
of behavior has provided aid and comfort to many prisoners in many past 
wars. Those who strive to improve such regulations are therefore to be 
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encouraged, and Levie is to be commended for his attempt to stimulate 
moré humane conduct in international conflicts. Yet one cannot help but 
wonder -how effective any rules can be in a thermonuclear conflagration. 
It is far more important to create mechanisms to maintain the peace than 
to try to salvage the survivors of war. The compliance and sanctions that 
Levie seeks can hardly be expected in an international society where pun- 
ishment of wrongdoers is contingent upon the victims becoming the vic- 
tors. Deterrence is defeated where there is no assured accountability for 
crime. Despite the important precedents established in the war crimes trials 
of Nuremberg and Tokyo—the principles of which were unanimously af- 
firmed at the first session of the United Nations General Assembly—sov- 
ereign states are not yet willing to yield a portion of their sovereignty to 
enforce the laws of war. Rules that cannot be enforced invite being dis- 
regarded. 

What is needed, in the opinion of this reviewer, is an impartial tribunal 
with compulsory authority to enforce the standards of conduct accepted 
by the overwhelming majority of the world community. POW’s will be 
better protected when there is a protecting power with power to protect. 
These valuable books show that enormous strides have been made in the 
codification of the laws of war. Would that similar progress could be made 
in codifying other international offenses such as aggression, terrorism, and 
crimes against humanity. Until states recognize, kowever, that it is in their 
own interest and the interest of their own nationals to establish an inter- 
national tribunal for the punishment of international crimes, one may 
expect that many captives in many lands will continue to remain helpless 
in the hands of their captors. 


-BENJAMIN B. FERENCZ 
_ Of the New York Bar 


La Protezione Internazionale dei Diritti dell’Uomo. Edited by Claudio Zanghì. 
Rome: Servizi Informazioni e Proprieta Letteraria, 1979. Pp. 359. 


This publication issued by the Italian Government is aimed at filling a 
serious information gap for governmental agencies, courts, legislators, and 
the Italian legal world at large, as to current substantive and procedural 
measures of international human rights protection, the extent of their 
effectiveness, and the jurisprudence flowing from them. 

In 1978 Italy ratified the United Nations human rights Covenants and 
Optional Protocol, but, more importantly from the pragmatic viewpoint of 
enforcement, since 1955 Italy has been a member of the European system 
of human rights protection which today binds together 20 of the 21 mem- 
ber states of the Council of Europe. In addition, in 1973, under the op- 
tional provisions of the European Convention on Human Rights, Italy 
accepted both the jurisdiction of the European Human Rights Commission 
to receive individual petitions and the compulsory jurisdiction of the Eù- - 
ropean Court of Human Rights. 


t 
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Consequently, Italy has recently found itself summoned before the Eu- 
ropean human rights institutions by individuals alleging that their fun- 
damental freedoms have been violated by Italian Government officials in 
.. breach of the Convention. On the other hand, at the domestic level, the 
Convention having become ab initio integral part of Italian law, cases have 
also been filed in domestic courts invoking the guarantees of the Con- 
vention against state encroachment. Moreover, the widespread surge in 
international criminal terrorism throughout the peninsula, which has been 
directed at bombing, kidnapping, and murdering public officials who up- 
hold the law, has so extensively disrupted the country that, as has recently 
occurred in West Germany, drastic measures will undoubtedly have to be 
taken. Because they will restrict some freedoms in the interest of the se- 
curity of the people and the nation, these measures will probably be chal- 
lenged before domestic and international tribunals by the well-organized 
and internationally financed terrorists’ legal defense, as in the case of the 
German Red Brigades. This manual therefore could not have come at a 
more appropriate time; it presents the most important international con- 
ventions on the protection of fundamental freedoms with extensive qn- 
notations on the interpretation and implementation of specific provisions. 

The first chapter (pp. 1-88) covers UN efforts from the Univeral Dec- 
laration to the two Covenants, with a general discussion of other UN hu- 
man rights treaties. The last four chapters (pp. 265-360) are dedicated to 
the American Convention, in force since 1978, the protection of funda- 
mental freedoms through the Arab League and in Africa, and recent de- 
velopments in the United Nations and the European organizations, in- 
cluding, in the appendix, the text of the Helsinki accords. 

The piéce de résistance of the book, quite understandably, is the analysis 
of the only international convention that in over 25 years of enforcement 
has brought about a truly effective protection of fundamental freedoms 
in Europe and substantial changes in the laws of member states, the Eu- 
ropean Convention on Human Rights. This unique treaty not only set 
standards of rights to be observed by member states, but also created 
means of effective implementation through recourse to institutions, a 
Commission and a Court of. Human Rights, whose function it is to oversee 
states’ compliance in their jurisdictions with the recognition and protection 
of the fundamental freedoms of man. In the event of violations of their 
rights, individuals may apply to those institutions to obtain redress against 
offending states. Member states summoned before the Commission or the 
Court cannot invoke the illusive “domestic jurisdiction” clause, so fre- 
quently used in UN fora, because through the optional clauses they have 
surrendered a priori to those tribunals the right to “intervene” in their 
domestic affairs when human rights issues are invoked. 

The treatment that Claudio Zanghi, the editor of the publication under 
review, gives to this portion of the manual is truly outstanding, particularly 
in his rich analysis of the case law of the Convention. He starts with a 
discussion of some provisions peculiar to the treaty such as-the right of 
derogation of states (Article 15) and the optional clauses concerning ac- 
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ceptance of the Commission’s jurisdiction to receive individual applications 
and recognition of the compulsory jurisdiction of the Court (Articles 25 
and 46). He then proceeds with a detailed analysis of each of the rights 
defined in the treaty, enlarging his comments with the citation of the most 
important interpretive decisions of the Commission and Court of Human 
Rights (pp. 137-84). Finally,.the three institutions of the Convention, the 
Commission, the Court, and the Committee of Ministers, are studied at 
length, as regards both their respective functions and the procedural as- 
pects of recourse to them through individual or interstate petitions. 

For the reasons outlined above, a manual of this nature should be most 
useful to Italian Government officials concerned with domestic implemen- 
tation of human rights protection as well as with verification of Italy’s 
compliance with its international obligations undertaken as a party to the 
European Convention on Human Rights. 

The protection of human rights, still in its initial stage, is far from being 
assured, especially at the global level, and the way ahead is neither short 
nor smooth, as the manual’s editor stresses in the preface. But then, he 
adds, its effective implementation is never complete, as are scientific or 
technological conquests; it is rather an undertaking that mankind every- 
where must.unceasingly pursue to the end of time. f 
\ 

ALESSANDRA Lurnt DEL Russo 
Howard University School of Law, Emerita 


Less Than Slaves. By Benjamin B. Ferencz. Cambridge and London: Har- 
vard University Press, 1979. Pp. xxii, 249. Index. $15. 


As Telford Taylor says in his impressive foreword, this is a “moving, 
melancholy and altogether unique” book. It.deals with a little known but 
major aspect of the Third Reich’s final solution to the Jewish question: the 
massive renting out to the German war industry of inmates of Auschwitz 
and other concentration camps who were considered capable of work, but 
deliberately expendable (if exhausted, they could be sent to the extermi- 
nation facilities). Their wages went to 'Himmler’s SS Administration but 
were much below normal, so that the employers also profited. During the 
month of December 1944, the labor of prisoners (men and women alike) 
allocated by the Buchenwald camp alone to over 70 armament plants | 
amounted to 1,347,633 11-hour. workdays, yielding claims for the SS of 
5,812,011.85 marks.’ 

The program became known as “death move doke Only a minority 
of its victims survived. ; 

During the early postwar years, some individual survivors—now widely 
dispersed—tried in vain to obtain compensation. In 1951, U.S. Jewish or- 
ganizations set up a special agency, the Conference on Jewish Material 


Report by Buchenwald’s labor allocation chief, dated Jan. 6, 1945, Nuremberg Doc. i 
NI-4185, reproduced in 6 TRIALS OF WAR CRIMINALS BEFORE ÝH2 NUERNBERG MILITARY TRI- 
BUNALS (U.S. v. Friedrich Flick et al.), pp. 759-67. 
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Claims Against Germany, with offices in New York and Frankfurt and 
eventually correspondents in various countries, to help those persons that 
could still be reached with their claims. For over 20 years, the author, a 
former senior Nuremberg prosecutor, held a leading position in the Con- 
ference. The bulk of his book describes the hitherto virtually unknown 
history of its efforts. 

The Conference’s goal seemed unassailable. The claimants wanted back — 
' pay. They had done unpaid forced work under harrowing conditions, 
which had been overwhelmingly established by the International Nurem- - 

berg Tribunal (case against Goering et al.) and the American Nuremberg 
Tribunals in the three “industrial” (Flick; I. G. Farben; Krupp) and “Con- 
centration Camps” cases. 

But court litigation held no promise. In one of the few favorable deci- 
sions not overturned on appeal, the Brunswick district court, after'8 years 
of litigation, allotted a survivor, pursuant to postwar currency reform, 10 
pfennig per hour for 1,778 hours worked for the Buessing army truck 
manufacturers, that is, DM 177.80, or $44.45 (pp. 172-73). On March 17, 
1964, a decision of the Federal Supreme Court closed the courts to nqn- 
German claimants altogether. It ended a 6-year litigation on behalf of 
Rachel B., who at age 11 was assigned from Auschwitz, where the rest of 
her family was gassed, to a Rheinmetall arms plant. Such use of a foreign 
national (she was Czech) “went beyond the permissible boundaries of in- 
ternational law,” but since it resulted from governmental war planning, 
such claims “could only be dealt with in a final peace treaty” (p. 132), which 
never came. On June 22, 1967, another ruling of the Court precluded 
success for German nationals, too: it rejected the claim of the non-Jewish 
lawyer Dr. Edmund Bartl, who was almost blind as a result of working as 
a welder for 24 months without goggles at a Heinkel airplane manufac- 
turing plant. Since he was German, the statute of limitation applied, but 
it had run out long before he filed suit in 1959 (pp. 174-77). 

There remained only negotiations. In these, the Conference had to avoid 
disturbing American-Bonn-Israeli relations and to contend with the close 
‘ties between American and German big business and high finance. It 
shunned publicity. It stressed humanitarian rather than legal considera- 
tions. It asked nothing for heirs of victims who had died during or since 
the war. It obtained interventions from prominent Americans and Ger- 
mans named in the book. Yet, intermittent meetings on both sides of the 
ocean, laboriously -prepared, ended inconclusively. Farfetched demands 
for ever new, virtually unobtainable proof would cause years of delay. 
There were scurrilous episodes. For instance, a retired U.S. Brigadier- 
General and past commander of the Jewish War Veterans, acting as lob- 
byist for one of the largest former users of concentration camp labor, 
violently attacked the Conference’s claims against his client as a “naked 
threat” to undermine the client’s $50 million contract with the Pentagon 
for automatic guns. 

But the corporations’ basic argument was much more fundamental; in 
sum, they asserted that “German industry’s participation in the forced 
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labor program was neither criminal nor blameworthy,” because they acted 
in response to an emergency or duress for the Reich (danger of defeat, or 
need to take “acts of military and economic necessity against the Red flood” 
(p. 157)) or for the industrialists themselves (governmental coercion). In 
refutation, Ferencz arrays startling contemporary documentation to show 
that the initiative came from the industrialists, that they put pressure on 
the highest quarters to obtain these workers, that some took conducted 
tours through Auschwitz and other camps, and that for sheer managerial 
reasons, their willing cooperation was required. 

However, he clinches his rebuttal by pointing out that the coercion ar- 
gument was irrelevant. A dead Hitler could not terrorize anybody who 
paid some wages decades overdue. Furthermore, these were strictly civil 
law claims, against corporate entities: they were unanswerable, regardless of ` 
the criminal responsibility, if any, of individual corporation personnel. 

The final outcome was meager. Very gradually, of the “hundreds of 
German firms that used concentration camp inmates,” five major ones 
settled “for a miserable pittance” (p. x). By the end of 1973, when the 
Claims Conference gave up, 14,878 survivors in 42 countries (of the over 
100,000 who had sought its help) had received a total of DM 51,936,095, 
on average DM 3,500 ($875), from payments made by I. G. Farben, Krupp, 
AEG-General Electric, Siemens, and Rheinmetall. Industrial giants that 
refused to the end to make any gesture included the Friedrich Flick con- 
glomerate (Dynamite Nobel; Mercedes cars; etc.) owned by the world’s 
fifth richest man, and the three aircraft manufacturers Junkers, Messer- 
schmidt, and Heinkel, for whom the prisoners had to work in under- 
ground caves, salt mines, and quarries under particularly gruesome con- 
ditions. 

Both Ferencz and Taylor underscore that more disturbing than the 
“stoneheartedness” was its justification: that the Auschwitz way of con- 
ducting war was not wrong. Not the horror, but the quality of the horror 
as horror, was denied. This approximates what the International Nurem- 

berg Tribunal judgment castigated as the ultimate evil—a “total war” doc- 
trine flouting even the most elementary rules of warfare. It would be a 
doubly bad omen in the nuclear age. 


Jons H. E. Frrep 


Les Transferts Internationaux d'Armes de Guerre. By Romain Yakemtchouk. 
Paris: Editions A. Pedone, 1980. Pp. 452. Index. 


This book presents a comprehensiye and readable narrative of efforts, 
from the Middle Ages to the present, to control international transfers 
of armaments. 

Beginning with the 19th century, government efforts to limit arms trans- 
fers multiplied to further a variety of objectives such as cutting off supplies 
to Napoleon, stopping the slave trade, and preventing the natives of Eu- 
ropean colonies in Africa from obtaining effective weapons to use against 
the colonial regimes. This broadened into successive international agree- 
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ments and customs, ending only with the outbreak of World War II. The 
narrative ends with the recent U.S. embargoes on shipments to Zimbabwe. 

The book also outlines the chief legal areas involved in limitations of 
arms traffic such as freedom of the seas and the right of belligerents to 
interfere with shipments of neutral states during wartime. 

While an informative historical narrative, can stand on its own feet re- 

' gardless of its relevance to current issues, the author nevertheless tackles 
this problem of present relevance. Obviously, with the overwhelming de- 
structiveness of nuclear weapons, the control in traffic of conventional 
weapons plays a lesser role than formerly. However, over the years, certain 
limitations of the negotiating process developed that are as relevant today 
as earlier. , 

All past agreements on arms traffic depended primarily upon their co- 
inciding with the national interests of the great powers, rather than on 
moral principles, such as stopping the slave trade or quarantining an ag- 
gressor. l ' 

The past agreements paid scant attention to protests of smaller states 
that found themselves in an inferior role, which sometimes limited their 
sovereign rights—not too different from today’s protests of the nonnuclear 
powers against the nonproliferation treaty. There are other similar ex- 
amples. Thus, the pattern of the past could clarify existing negotiations. 

The author recognizes in his conclusions that no great progress can be 
made in regulating the arms traffic in the absence of some “entente poli- 
tique de grandes puissances.” Even the limited structures of the Hague 
conferences early in the century are crumbling with nothing to replace 
them. He suggests limited areas of consensus on arms traffic which could 
reduce international tensions and lead to future agreement further re- 
ducing tensions. 

Both the United States and the USSR since “1954 have followed this 
formula in their more sensible moments when they were not seeking pro- 


paganda victories through slogans such as “total and complete disarma- 


ment.” It seems as relevant today as in the past for progress towards less- 
ening the danger of a nuclear holocaust as well as for minimizing local 
conflicts so damaging to smaller states. 


BERNHARD G. BECHHOEFER 
Of the District of Columbia Bar 


Ten Years On in Northern Ireland. The legal control of political violence. By 
Kevin Boyle, Tom Hadden, and Paddy Hillyard. London; The Cob- 
den Trust, 1980. Pp. 119. £2.50. 


The situation in Northern Ireland has often been discussed in this Jour- 
nal,‘ and an increasing focus on antiterrorism has become more than ev- 
ident at the U.S. Department of State since January 20, 1981. Amid what 
is likely to be a battle of polemics and generalizations between human 


E.g., 73 AJIL 267 (1979); 71 AJIL 674 (1977); 71 AJIL 316 (1977); 68 AJIL 440 (1974). 
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rights proponents and those seeking to restrict those-rights in the name of 
fighting terrorism, it is fortunate that Boyle, Hadden, and Hillyard have 
provided one of the few empirical analyses of the real effects of legal 
attempts to control terrorism. The authors all have been concerned with 
the Northern Irish situation for a number of years, and their earlier work, 
Law and State: the Case of Northern Ireland (1975), also addressed the impact 
of law and legal procedure on political violence and on the confidence of 
citizens in the state itself. l 

Ten Years On in Northern Ireland does not analyze or offer solutions to 
the broad range of political problems that continue to plague that part of 
the world; instead, the focus is on traditional civil libertarian issues. The 
authors are particularly concerned with the increasing normalization of 
emergency powers as they have been used in Northern Ireland and the 
effect that the security response by the UK Government has had not only 
upon thé Northern Irish community and its individual members but also 
upon the duration of the conflict. The concluding chapter notes ominous 
trends in the criminal justice system and in police powers in other areas - 
ofthe United Kingdom, such as the proposed Criminal Justice (Scotland) 
Bill, 1980, and implies that antiterrorist laws may merely be precursors of 
a,more ‘general movement towards limiting traditional individual rights in 
response to increasing dissatisfaction with perceived social disorder. 

The empirical analysis presented in the book is based upon a compre- 
hensive survey of criminal cases heard in Northern Irish “Diplock courts” 
between January and April 1979, bolstered by additional statistics con- 
cerning the operation of the courts from their inception in 1973 through 
1979. These special criminal courts were recommended by the Diplock 
Commission in 1972 and established bythe Northern Ireland (Emergency 
Provisions) Act, 1973 in order to overcome apparent difficulties in obtain- 
ing confessions under the common law rules of admissibility and volun- 
tariness and possible intimidation or bias of witnesses and jurors. 

The Diplock courts provide for trial by judge alone (without a jury) of 
serious “scheduled offenses” (murder, manslaughter, firearms offenses, 
etc.), and the great majority (86 percent) of evidence against suspects 
consists of statements made during interrogation, in some instances (30 
percent) supported by other evidence. These confessions are generally 
obtained in the course of lengthy interrogations, and the admissibility of 
the statement or confession becomes the primary focus in contested cases 
rather than the ultimate question of guilt or innocence. The standard by 
which a statement is. judged is no longer that of voluntariness, but is re- 
duced to the international legal minimum: a statement is admissible so 
long as it has not been obtained by “torture, inhuman or degrading treat- 
ment.” | 

The authors conclude that the Diplock courts have acted in a nondis- 
criminatory manner and with relative efficiency, but they fear that “this 
bureaucratic success has been achieved at a high cost in terms of public 
_ acceptability and confidence in the system of criminal justice.” The de- 
pendence of the Diplock courts on confessions (only 6 percent of the 
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sample made no statement at all during interrogation) leads the authors 
to propose a “Draft Code of Interrogation Practice” which would, inter alia, 
limit interrogations to 4 hours per 24-hour period, guarantee the right to 
medical examinations, and provide for the right to see a lawyer at any time 
after 24 hours following the initial arrest. (Some reforms in interrogation . 
practices were instituted, based on the 1978 Report of the Bennett Com- 
mittee, subsequent to the cases studied in Ten Years On.) 

The authors persuasively argue that continuation of some form of 

“criminal prosecution model” to deal with terrorism in Northern Ireland 
is preferable to a return to detention without trial, escalation to a “war 
model,” or total British withdrawal prior to a stable political settlement. At 
the same time, however, they warn of contamination of the judicial process 
and the normalization of the present emergency measures and interro- 
gation procedures, both within and beyond Northern Ireland. 

This slim volume articulates the tension between law enforcement and 
individual liberties, and its empirical basis lends valuable material to the 
increasing concern over derogations from human rights norms in national 
emergencies. Law is the essential glue of any society, and “[i]n the absence _ 
of any shared conception of national identity or objective, it is essential for 
any government in Northern Ireland’ to build on the general commitment 
to the civil libertarian values of communal fairness and individual freedom 
and justice.” Even if these shared values are present, Northern Ireland - 
also offers unfortunate evidence of the limits of law, as there has been 
depressingly little movement towards a political solution during the past 
6 years. Nevertheless, Ten Years On does raise questions that require serious 
consideration if we are to understand that “rule of law” and “antiterrorism” 
are more than mere slogans. 


Hurst Hannum, Executive Director 
Procedural Aspects of International Law Institute 


Russell on the Law of Arbitration (19th ed.). By Anthony Walton. London: 
Stevens & Sons, 1979. Pp. 647. $90. 


Yearbook Commercial Arbitration. Vols. ILI, IV, and V. Edited by Pieter Sand- 
ers.’ Deventer: Kluwer. Vol. III, 1978: pp. xx, 334. $23.50. Vol. IV, 
1979: pp. xxxvi, 399. $28. Vol. V, 1980: pp. xxi, 341. $23.? 


Commercial and Civil Law Arbitration in Canada. By Ludwig Kos-Rabcewicz- . 
Zubkowski. Ottawa: University of Ottawa Press, 1978. Pp. vii, 140. 
$6.75. 


Die Gültigkeit von Schiedsgerichtsvereinbarungen nach kanadischem und deutsch- 
em Recht. By Wieland Sareika. Frankfurt am Main: Peter Lang, 1978. 
Pp, xxxvi, 295. Index. Sw.F.51. 


1A publication under the auspices of the International Council for Commercial Arbitration. 
-?Vols. IV and V were published with the cooperation of the T. M. C: Asser Institute for 
International Law, The Hague. l 
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The leading treatise on United Kingdom commercial arbitration deals 
also in a supplement? with the Arbitration Act, 1979. This Act will attract 
foreign parties to arbitration in the United Kingdom since the Act abol- 
ished both the special case procedure and the jurisdiction of the High 
Court to set aside arbitration awards on the ground of errors of facts or 
law on their face. Instead, the Act introduced a simplified system of review 
of awards by the High Court on questions of law. Walton primarily ex- 
amines the UK court decisions on commercial arbitration: the table of cases 
comprises no less than 65 pages. 

A table of rules and orders and the Rules of the Supreme. Court give 
valuable information about the arbitration process when court procedures 
are required to enforce arbitration agreements and awards. Matters dealt 
with in depth include which issues may be referred to arbitration; the 
qualifications of arbitrators, their rights, and their liabilities, as well as the 
conditions for their removal; and especially awards themselves, their effect, 
enforcement, and challenge. The book is.a most reliable source of infor- 
mation on the arbitral aspects of commercial arbitration in the United 
Kingdom. 

The Yearbook Commercial Arbitration in its five volumes‘ offers excellent 
sgurce material on commercial arbitration in all trading countries of the 
world; it includes national reports, arbitral awards, court decisions on ar- 
bitration, arbitration rules, recent amendments of arbitration statutes, and 
court decisions on the New York Convention. In addition, there are arti- 
cles, an index to-volumes I-V, and a bibliography. Considerable material 
otherwise not easily available is offered on such countries as Algeria, Egypt, 
Indonesia, Iran, Iraq, Kuwait, Libya, and Saudi Arabia. The volumes con- 
tain ample material of high quality on manifold aspects: of commercial 
arbitration that, with the extension of international trade, is indispensable 
for further research and also for the pracnkoner concerned with the set- 
tlement of trade disputes by arbitration.’ 

-Kos-Rabcewicz-Zubkowski deals with the arbitration law prevailing i in 

` the nine Canadian common law provinces and with the civil law situation 
in Quebec. Application of the numerous statutory law provisions: is con- 
sidered in various instances: court assistance in the arbitration process, 
choice of arbitrators, forms of arbitration clauses, the law applied by ar- 
bitrators, and the enforcement of awards and their challenge. 

The movement for a uniform arbitration act in Canada, inaugurated in 
1930 by the Canadian Chamber of Commerce, is being considered once 
again as a result of efforts by a Toronto committee to that end. 

The German-language book on the validity of arbitration agreements in 
Canadian and German law is based on a broad comparative law review of 
numerous court decisions listed on 12 pages and a bibliography of 15 
pages. The many aspects of arbitration agreements, the qualification of 


3The supplement (27 pages) is bound with the treatise. 
4Vols. I and I reviewed in 71 AJIL 836 (1977). 

®Vol. V, pp. 277-88, by Albert Jan van den Berg. 
"Vol. VI will appearin May 1981. 
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arbitrators and their methods of challenge, and the enforcement of arbi- 
tration agreements and awards are dealt with in detail. The book contains 
an abundance of references and notes, and offers valuable source material 
on the use of the arbitral process for the settlement of trade disputes under 
. Canadian and German law. 

. MARTIN DomKE* 


Space Shuttle and the Law. Edited by Stephen Gorove. University, Miss.: 
University of Mississippi Law Center, 1980. Pp. 133: 


This symposium by experts in international and national space law is 
presented in three parts: legal aspects and issues; the shuttle and inter- 
national space flight; and liabilities, risks, and commercial aspects. The 
penetrating analytical studies identify legal problems in the large area of 
relating law to science and technology as well as to specific issues likely to 
arise from an emerging space transportation system. The authors have 
demonstrated considerable foresight in ensuring that law keeps pace with, 
and ahead of, the progress of space science and technology. 

The basic technology enabling a spacecraft to operate both in airspace 
and outer space raises legal issues emanating from concepts of sovereignty 
in national and international aviation laws, as differentiated from those 
that prevail in international law as a result of space treaties, particularly 
the 1967 Treaty on Principles Governing the Activities of States in the 
Exploration and Use of Outer Space, Including the Moon and Other Ce- 
lestial Bodies. The result is not only required reading for those who are 
concerned specifically with commerce and liability problems connected 
with air traffic, but also for those who are interested in ee aa con- 
cepts of sovereignty. 

Part I on “Legal Aspects and Issues” was contributed by four authors: - 
Stephen Gorove, I. H. Ph. Diederiks-Verschoor, Gerald J. Mossinghoff, ` 
and George Paul Sloup. The applicability of basic U.S. domestic law, in- 
- ternational law, and international space law is defined in terms of juris- 
diction, liability, and claims. Thé chapter by Mossinghoff and Sloup on the 
Legal Issues Inherent in Space Shuttle Operations is a complete brief on all 
applicable laws and stresses the fact that the shuttle is not a common carrier 
and is legally defined as a spacecraft. The legal basis for the exercise of 
authority by any conceivable entity is examined in detail. 

In Gorove’s chapter, International Space Flight, the legal aspects are ana- 
lyzed in terms of registration of space vehicles, jurisdiction and control, 
and claims arising from launchings by individual states or jointly by more - 
than one nation. 

International Spaceflight is examined by Martin Menter in connection with 
existing regimes in airspace and outer space, as well as with the role of the 
International Civil Aviation Organization and that of the United Nations 
Committee on the Peaceful Uses of Outer Space and its Legal Subcom- 
mittee in considering the legal delimitation of airspace from outer space. 


* The Journal regrets the death of Mr. Domke on November 22, 1980. 
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Michel George Bourely contributed to the analysis of Legal Issues Relating 
to the Flights of Spacelab, an international cooperative program between the 
European Space Agency and NASA. The Spacelab, which is an integral 
part of the shuttle, poses problems of ownership, registration, jurisdiction 
over personnel and materials, and liability for damage. 

Criminal Jurisdiction and Command Authority Aboard the Space Shuttle/ 
Spacelab by George Paul Sloup is a model in demonstrating the connections 
among technology, legal issues, and institutions, as well as the need to 
integrate national and international law. The author has assembled and | 
analyzed international law and all U.S. federal laws that have a bearing on 
these problems. 

Mossinghoff explains Managing Tort Liability Risks in the Era of the Space 
Shuttle, while S. Neil Hosenball considers The Space Shuttle in Perspective: 
Commercial Aspects. Their identification 'of legal problems and analysis of 
applicable laws will be of assistance to those who contemplate future activ- 
ities in the industrialization of outer space. l 


EILENE GALLOWAY, Honorary Director ` 
l International Institute of Space Law of the 
° International Astronautical Federation - 


The Strait of Gibraltar and the Mediterranean. By Scott C. Truver. No. 4, 
International Straits of the World series, edited by Gerard J. Mangone. 
Alphen aan den Rijn: Sijthoff & Noordhoff, 180, Pp. xiii, 272. Index. 
Df.80; $40. . 


The Strait of Gibraltar has been the world’s most important international 
strait—both militarily and commercially—since Carthage staked out its 
Iberian sphere of influence about the 6th century B.c. 

Truver, a national security analyst for the Santa Fe Corporation of Al- 
exandria, Virginia, devotes approximately two-thirds of his text to an an- 
alytic and historic description of the Mediterranean Sea and its surround- 
ing regions, focusing on the physical environment and geography of the 
region as well as the flow of its commerce, the political forces at work there, 
and its setting as an arena for NATO and Soviet naval competition. A 
chapter on pollutión, somewhat long in proportion to its relative impor- 
tance, winds up this section of the book. 

In the final third of his book, Truver analyzes the legal regime of the 
strait. He points out that the present regime (which he considers to be 
nonsuspendable innocent passage for vessels) was hammered out on the 
` anvil of 300 years of state practice in war and peace—primarily between 
Spain and Britain—following the grant of Gibraltar to Great Britain by 
Article 10 of the Treaty of Utrecht in 1713. He then examines the effect 
that UNCLOS III will have on that regime. His apparent conclusion is that 
it will have none at all, since he predicts that neither Spain nor Morocco 
will find the straits provisions of the Draft Convention acceptable and 
_ presumably will not become parties to it. 
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Truver is critical of the United States and its negotiating tactics of ram- 
rodding freedom-of-transit proposals through the conference and ignor- 
ing the views of important straits states, such as Spain and Morocco. He 
points out that these states have consistently advocated a regime that would 
grant freedom of passage for merchant ships but would adopt a more 
restricted regime for warships and military aircraft. Although the maritime . 
states were victorious in obtaining a transit passage regime, including the 
right of submerged passage for submarines and overflight for military 
aircraft, this will, in the author’s view, be a hollow victory. 

As a way of resolving the problem, Truver proposes that the United 
States negotiate bilateral agreements with Spain and Morocco on passage 
of military ships and aircraft through the strait. While he acknowledges 
the hazards of this procedure, he considers it the only alternative to gun- 
boat diplomacy, since the opportunity for compromise at UNCLOS III has 
now apparently passed as the conference draws to a close. 

Truver’s conclusions seem to ignore two important factors. The first is 
that the positions taken by straits states may have been negotiating posi- 
tions only. Once the treaty is in final form, Spain’s and Morocco’s decisions 
to accept it will depend on whether the benefits of the treaty-as a whole 
outweigh the detriments. (Presumably, the international straits provisions 
will be among those to which no reservations will be permitted.) The set- 
ond factor is whether the negotiation process itself, extending over many 
years and based on the principle of consensus, coupled with state practice 
during the period, has not served to create a norm of international law. 
Although the International Court of Justice reserved opinion on this issue 
in the North Sea Continental Shelf cases,' a persuasive argument can be made 
that these processes have crystallized rules in a number of areas—the right 
to an exclusive economic zone of 200 miles together with a 12-mile terri- 
torial sea arguably being among them. Since the right of transit passage 
through international straits is tied so closely to these two doctrines, it too 
could be considered to have attained normative status. 

The foregoing comments notwithstanding, Truver’s monograph makes 
a worthwhile contribution to the literature in the field. It continues the 
high caliber of scholarship manifested in the first three volumes of the 
series and is a valuable addition to the collection. 


Horace B. ROBERTSON, JR. 
Duke University School of Law 


Die Definition der Aggression. By Thomas Bruha. Berlin: Duncker & Hum- 
blot, 1980. Pp. 366. Index. 


“To initiate a war of aggression,” said the International Military Tribunal 
in its judgment at Nuremberg in 1946, “is not only an international crime; 
it is the supreme international crime.” Yet, it was not until 1974 that states 
` could agree by consensus on what aggression meant. Since that time, sev- 
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eral books and articles have analyzed the definition and its significance.’ 
Professor Bengt Broms of Sweden was Chairman of the UN’s Sixth (Legal) 
Committee which drafted the consensus definition, and his course, given 
at the Hague Academy of International Law in 1977 (Recueil des Cours, 
1977 1) presented an authoritative overview up to that time. Another com- 
prehensive and scholarly study will not be everyone’s cup of tea, but to 
those who are more at home-with German than English this 1980 doctoral 
dissertation should prove most rewarding. Its excellent bibliography of 
related works, in French, English, and particularly German, Would be - 
enough to commend it highly. 

The author’s clear exposition of the techniques for arriving at agreement 
by consensus shows how the process itself serves to help nations recognize 
and eventually reconcile their differences. The text of the definition is 
carefully dissected to contrast a literal interpretation of its clauses with the 
intended meaning, as reflected by the drafts and explanations put forward 
over the years by combinations of nonaligned, Marxist, or Western states. 
Although some accommodation was possible in limited areas, it becomes 
obvious that most governments were not willing to allow their actions to 
be judged by the standards of a clear and definitive code. It was therefore - 
left to the Security Council, with its veto, to decide how to use the elastic 
guide presented by the General Assembly. Bruha shows that neither the 
Assembly nor the Council made hardly any reference to the consensus 
definition when it debated specific acts of aggression after 1974. He cau- 
tions that if some clauses, such‘as those supporting self-determination, are 
used to justify unrestrained violence, it may lead to the breakdown of the 
international community, which depends upon the nonuse of force for its 
survival. 

Despite the discouraging: record, Bruha argues that the dynamic of 
reaching consensus is in itself a useful norm-creating process, even if only ` 

„on a limited scale. He notes the estoppel effect, which may inhibit nations 
from repudiating their own prior declarations. He also finds encourage- 
ment in the fact that the definition of aggression has figured prominently 
in recent UN efforts to clarify international law. He points to the 1977 
Declaration on International Détente (Res. 32/155), the 1978 Declaration. 
on the Preparation of Societies for Life in Peace (Res. 33/73), and the 
ongoing efforts to conclude a Treaty on the Non-Use of Force and the 
Draft Code of Offences against the Peace and Security of Mankind. He 
concludes, correctly, that it is too early to judge the value of the definition 
of aggression. It is not too early to conclude that German readers should 
be grateful to him, and to the Federal Republic of Germany, which sub- 
sidized its publication, for this valuable book. 


BENJAMIN B. FERENCZ 
Of the New York Bar 


1See 66 AJIL 491-508 (1972); 70 AJIL 850-56 (1976); 71 AJIL 224-46, 506-07 (1977). 
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The Federal Republic of Germany and the German Democratic Republic in Inter- 
national Relations. Edited by Günther Doeker and Jens A. Brückner. 
3 vols. Dobbs Ferry: Oceana Publications, Inc.; Alphen aan den Rijn: 
Sijthoff & Noordhoff, 1979. Vol. I: pp. v, 495; Vol. II: pp. vii, 486; 
Vol. III: pp. vii, 384. Bibliographies. $120. 

No collection of documents on the foreign relations of East and West 
Germany has treated the subject with such breadth and therein lies the 
utility as a research guide of this three-volume set. The first part of volume 
I covers the occupation period, establishment of the two postwar German . 
states, and their incorporation into their respective military alliances. Sub- 
sequent sections cover the legal status of Berlin through the 1971 Four 
Powers Agreements and intra-German relations under the West German 
Social Democratic Government. Volumes II and III present documents on ` 
East and West German participation in their, respective regional military 
and economic organizations and in. the United Nations. The editors have 
also collected materials on both German states’ relations with their East ` 
European neighbors and on East Germany’s relations with the West. Each 
section is introduced with a brief narrative placing the documents in His- 
torical context and supplemented with several scholarly articles; yeferred 
to as problem-oriented study texts, and bibliographies. The editors are 
preparing an additional volume covering developments since 1978. 

As with any collection of documents, selections must be made, balancing 
historical with contemporary significance. The editors have chosen to limit 
their treatment of intra-German relations to agreements made between 
1969 and 1976, sacrificing any record of these relations prior to the Ost- 
politik of Brandt and Schmidt. Only passing mention is made in the section 
introductions of trade relations between the two German states and of the 
West German Hallstein Doctrine and the resulting, rather successful, at- 
tempts to isolate East Germany from participation in international affairs 
outside of the socialist bloc. Nor is any mention made of either East or 
West German aid programs benefiting the Third World. East German 
relations with the European Community are only briefly covered in a study 
text. As a result of this need to be selective, the introductions are occa- 
sionally sketchy and confusing, making passing references to events for 
which no clarifying documentation is provided. Other sections seem over- 
burdened with documents included more for the sake of completeness 
than significance. The editors have, for example, included every East Ger- 
man Treaty of Friendship and Cooperation with its East European neigh- 
bors. . 

Readers should be warned that some references to documents in the 
introductions are incorrectly numbered, while others refer to documents 
in prior volumes without specifying which volume. These minor problems, 
however, do not diminish the great utility and convenience of this sèt for 
both students and researchers of German foreign relations. 


_ K: ALEXANDER HOBSON 
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United Nations Peacekeeping 1946-1967. Documents and Commentary. Vol. 3: 

~ Africa. By Rosalyn Higgins. Issued under the auspices of the Royal 
Institute of International Affairs. Oxford: Oxford University Press, 
1980. Pp. xiii, 472. Index. $87. 


The third volume of Rosalyn Higgins’s tetralogy is of the same high 
standard as its predecessors. The work is well organized and cross-indexed. 
Considering the complexity of the Congo operation, it is a tribute to Hig- 
gins’s analytic skill that she was able to adhere to the overall taxonomy of 
the series, do justice to the materials on the Organisation des Nations Unies 
au Congo (ONUC), and let a major part of the story tell itself. Her success 
must be understood in the context of a prescient remark which appeared 
in the London Times Literary Supplement of November 16, 1962, that “[t]he 
Congo is so involved at so many different levels that it is unlikely that 
anyone will ever explain it to everyone else’s satisfaction.” 

Peacekeeping is perhaps the aspect of the United Nations that best dem- 
onstrates both its failure and its triumph. The United Nations, like the 
Léague before it, was perceived by ardent supporters as a collective security 
system that would “save succeeding generations from the scourge of war.” 
This the United Nations has not been permitted to do by its sovereignty- 
proud members and this, its greatest failure, has disillusioned many sup- 
porters. Member states have also not permitted the universal subjection of 
their conduct to binding dispute settlement, which would prevent conflicts 
from festering until. they burst into fighting. Often armed conflicts oc- 
curred in the vacuum of retreating colonialism in Africa and Asia. Had 
the United Nations as an institution failed to come up with any means of 
dealing with these situations, one could indeed sympathize with the 
harsher critics of the United Nations. 

The fact is that the United Nations did invent a mechanism to ameliorate 
these conflicts, prevent them from becoming training grounds for larger 
fights, as in the case of Spain from 1936 to 1939, and help parties to obtain 
breathing time to attempt to solve or ameliorate the situation. The Orga- 
` nization has evolved mechanisms available for the use of sovereign states 
when they perceive amelioration of conflict to be in their interest. 

There is nothing in the UN Charter that specifically provides for peace- 
keeping of the type the United Nations has carried out in the Congo and 
elsewhere. The practice was invented to meet specific needs. Operations 
have béen launched by the General Assembly and by the Security Council. 
Their mandates have differed in important respects but they have had one 
element in common: they were launched at the request of the states on 
whose territory they were to operate.: They have thus all been consent 
operations. 

The United Nations has developed expertise in running these operations 
which should be the envy of all the member states. It was, of course, not 
always so. There were problems connected with the Congo operation, 
which was unique among UN peacekeeping operations owing to the po- 
litical mess in the Congo and the resultant involvement of UN troops in 
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actual fighting. There is an extensive literature concerning the Congo op- 
eration in which participants and partisans exchange accusations, generate 
much heat, and shed some light on who was to blame for what. Before 
plunging into that literature, or even reading some of the serious works 
that attempt to explain what happened, one should study Higgins’s careful 
compilation for the basic documents. 

UN peacekeeping in the Congo is far more than the tale of how the 
United Nations learned lessons in the management of peacekeeping. It is 
the tale of how Secretary-General Hammarskjöld moved to block the Rus- 
sian attempt to turn one of the largest and potentially richest African 
countries into a giant-sized foothold and the price Hammarskjöld paid for 
the success of his efforts. The timeliness of Hammarskjéld’s efforts and 
the reasons why he alone could have made them are summarized with 
remarkable succinctness in the author’s introduction. 

It is also the tale of political collapse in the Congo. Higgins illuminates 
the controversy that developed between the United Nations and Patrice 
Lumumba, setting forth relevant parts of the communications and mem- 
oranda in such a way as to provide the reader with a basis for drawing his 
own conclusions. Where documents are lacking, or need a context to be 
understood, she summarizes developments concisely and impartially. The 
facts of Hammarskjéld’s towering genius and stature, the impossibility of 
working with the unstable Lumumba, the nature of the other Congolese, 
and the lack of assistance Hammarskjöld received from the Security Coun- 
cil all come through clearly. 

Higgins’s projected fourth volume will deal with observer groups in the 
Balkans and Cyprus. One would also welcome in her forthcoming works 
on developments after 1967 an analysis of how member states of the 
United Nations arrived at a de facto understanding of the launching and 
management of peacekeeping operations despite their theoretical differ- 
ences, which predated ONUC but were sharpened by it to the point where 
they threatened to end the ability of the United Nations to provide peace- 
keeping forces. 

Critics, supporters, and students of the United Nations should consult 
Higgins’s United Nations Peacekeeping 1946-1967, unless they are prepared 
to do hundreds of hours of research or risk being dangerously ill-in- - 
formed. No better synthesis of material is anywhere available to the public 
and her succinct introduction, connecting narratives, and brief comments 
make worthwhile reading. 

RoBERT ROSENSTOCK 
U.S. Mission to the United Nations 


International Law. By Malcolm Shaw. London: Hodder and Stoughton Pa- 
perbacks, 1977.* Pp. 546. Index and table of cases. 


A common experience for teachers of international law is to have stu- 
dents ask, somewhat plaintively, whether there is a “hornbook” on the 


*Review copy received December 1980. 
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subject. The standard aie has been, unhappily, “not BET although 
one can refer to a number of outstanding treatises or to Brierly’s little 
gem, The Law of Nations, the last edition of which was published in 1963. 

Now, happily, there is a worthy successor to Brierly’s book by another | 
British author, Malcolm Shaw, senior lecturer in law at the University of 
Essex. Written in a felicitous style, Shaw’s book covers quite an extraor- 
dinary amount of material in “nutshell” fashion, and is a boon to student 
and professor (and practitioner) alike. 

Shaw’s book covers the standard subjects covered in international law 
casebooks and also gives a brief introduction to “New Fields of Interna- 
tional Law,” i.e., the law of airspace and outer space; international law and 
economic development; the international law of the environment; and in- - 
ternational humanitarian law. Especially impressive are Shaw’s historical 
summaries. and his ability to explain, in straightforward prose, complex 
jurisprudential dimensions of international law. He may even make these 
‘areas come alive for the average American law-student—whose resistance 
to any hint of history and philosophy in legal studies is formidable. 

Shaw does more than just summarize areas of international law; he also 
‘raises issues, treats both sides thereto fairly, yet expresses his own opinions 
as well. &xamples of some issues addressed by Shaw include the value of 
a ‘customary system in international law; the status of liberation move- 
ments; Israel’s rights and obligations as belligerent occupier of the West 
Bank and the Gaza Strip; the scope of self-determination; and the doctrine 
of humanitarian intervention. 

Recent developments have made some sections of Shaw’s book in need 
of updating, e.g., those on the law of the sea, international law in municipal 
courts, international terrorism, and international humanitarian law. In- 
structors will therefore wish to supplement Shaw’s book in appropriate 
areas. 

The major problem with Shaw’s book, however, is that it is difficult to 
obtain. At present, the book is not available from a U.S. publisher and 
must be ordered directly from England. This reviewer is informed that a 
U.S. rights agreement is currently under negotiation. One wishes this ven- 
ture success. Shaw’s book deserves a wide audience. 


= i Joun F. MuRPHY 
na i Naval War College 


Soviet Yearbook of International Law, 1978. Moscow: Publishing House 
“Nauka,” 1980. Pp. 452. 4 rubles, 90 kopecks. 


Focusing their 1978 volume on two prominent statutes adopted in that 
year (on treaties and on citizenship), the editors have devoted most articles 
in the volume to the two topics. N. B. Mironov.in the leading paper dis- 
cusses international agreements not requiring ratification by the Supreme 
Soviet and considers what must happen in a Soviet administrative office 
or court if they conflict with a norm promulgated by a source higher in 
the norm- treatmg hierarchy than the k that negotiated the agree- 
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ment. In his view, the principle of pacta sunt servanda will require that the 
USSR acknowledge its responsibility to the contracting partner, but do- 
mestically the municipal norm from a higher echelon must govern those 
called upon to implement the agreement. 

Mironov shows how draftsmen of the new statute sought to avoid con- 
flict: by requiring the initiating agency to request rectification of the con- 
flicting municipal norm, after having obtained the support of the USSR 
Ministry of Justice; but if. the conflict was unnoticed, the municipal norm 
prevails. The possibility of conflict within the federal structure may account 
for an innovation in the new statute, namely Article 7’s extension:to the 
republics of the federation of the right to ask the federal Government to 
negotiate a USSR treaty on their behalf. By the 1977 USSR Constitution, 
republics retained the-right granted them by amendment to the 1936 Con- 
stitution in 1944 to conclude treaties on their own behalf with foreign 
states, but they rarely did so. Perhaps the new Article 7 will establish a 
route through the federal agencies, and thus avoid any overlooking of 
conflicting federal norms by a republic’s ministry seeking to settle claims 
on, for example, rivers crossing its boundary with a foreign state. 

The scientific and technological revolution, to the implementation of 
which Soviet leaders have pledged themselves, attracts M. I. Lazagev. What 
will such change mean for international law? He is fearful, although hailing 
the possibilities. He fears that science may lead at times in dangerous di- 
rections, and to avoid this, research must be programmed so as not to _ 
escape regulation in the interests of the biosphere and mankind. He urges 
negotiation of treaties to provide the program, so that absence of regula- 
tion would not redound to mankind’s detriment or erode the sovereignty ~ 
of individual states. Hé notes with alarm a 1969 convention on oil spills 
that would permit a coastal state to destroy a leaking tanker, even if it is 
beyond the reach of territorial jurisdiction. He insists that law provide a 
balance between environmental protection and freedom of navigation on 
the high seas. 

Likewise, I. I. Lukashuk is elated: ‘by the possibilities of recognition of 
customary norms through resolutions of international agencies, even if 
there is no evidence of long duration of the norm in practice, but he wants 
to be certain that a state may continue to exercise its sovereign right not 
to recognize such a declaration of a purported customary norm. His col- 
league, O. I. Tiunov, looks at rebus sic stantibus, noting that this principle 
is not mentioned in the new USSR statute. He concludes that the Vienna 
Convention’s Article 62 must apply to permit recognition of the principle 
to terminate an obligation only in the event of fundamental change of. 
circumstances and then only after conformity to the procedure established 
by Article 65 requiring an exchange of views with the other parties. 

The 1978 citizenship law is explained by A. A. Rubanov. He makes clear 
that “[a] citizen of the USSR always remains a Soviet citizen” unless per- - 
mission to renounce citizenship is given or citizenship is taken away because 
of an offense against the state. He fails to touch directly upon the status 
of children of parents who emigrated from one of the Baltic republics 
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after it was incorporated within the USSR. Few, if any, of such parents 
sought permission to renounce Soviet citizenship, so that it would seem 
that they ‘remain such citizens under. Soviet law, but what of the-children? 
What Rubanov says suggests that a child born in the USSR is undoubtedly 
still a Soviet citizen, and some of those born abroad may be also. The only 
exceptions for children are for those born abroad of parents one of whom 
is not a Soviet citizen and who has not acquired what constitutes in Soviet 
eyes permanent residence in the USSR.’ : 

Regrettably, the volume omits, as it rarely does in this series, the report 
on the annual meeting of the Soviet Association of International Law. 
Foreign readers are thus deprived of an opportunity to see something of 
the development of positions before they reach the stage of formal articles. 
Further, criticism may be leveled at the faulty proofreading in the English 
summaries, although the summaries themselves have reached the level of 
near perfection in English which they achieved in the 1977 volume. Still, 
these are minutiae in a volume to be welcomed for what it shows of current 
Soviet thought on matters of importance to jurists in all states. The Soviet 
authors have once again indicated that while elated by the progress of 
international law in directions they think are in general conformity with 
Soviet interests, they remain cautious. They insist upon respect for what 
thèy believe to be the rock on which international law rests, namely, 
“sovereignty.” They want to preserve for their Government the legal right 
to resist application to it of any measure, by whomever proposed, which 
might seem to be undesirable. They want progress away from what they . 
deem to be norms of advantage to the bourgeoisie, but they want to be 
sure that sanctions can be avoided if that progress should turn against 
their own treasured values. 


Joun N. HAZARD 
Board of Editors 


BRIEFER NOTICES 


European Protection of Human Rights. The Practice and Procedure of the Euro- 
pean Commission of Human Rights on the Admissibility of Applications from In- 
dividuals and States. By Laurids Mikaelsen. (Alphen aan den Rijn: Sijthoff 
& Noordhoff, 1980, Pp. xiii, 273. Dfl.85; $42.50.) “Almost ninety- eight 
percent of all applications introduced before the European Commission 
of Human Rights have—for one reason or another—been rejected by the 
Commission” (from the preface). Thus begins a very engaging and per- 
ceptive study of the history and procedure of the complaint process of 
undoubtedly the best extant international system for human rights pro- 
tection. The author devotes the first chapter to the historical international 
context in which the European human rights system developed. He reviews 
the operation and procedures of the Commission and Court and the spe- 


t For an analysis of the citizenship law by an American specialist on the topic, see C. Osakwe, 
Recent Soviet Citizenship Legislation, 28 Am. J. Comp. L. 625-43 (1980). 
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cific rights protected under the Convention. Then he discusses the devel- 
opment of the individual right of petition. Subsequent chapters include an 
analysis of the right of states to file complaints, the procedures for filing 
and handling applications, the general and specific requirements for ad- 
missibility, the two especially difficult preconditions of exhaustion of na- 
tional remedies and the 6-month time limit on filing (dating from the final 
national decision), the determination that a complaint is “manifestly ill- 
founded,” and general conclusions and suggestions. Throughout, the au- 
thor gives specific case examples to explain and support his observations 
and remarks. 


There are six appendixes, including the Convention, the Commission’s 
rules of procedure, the official application form, and useful information 
for persons wishing to file. There is also a brief but excellent bibliography 
and a table of cases, which includes the application number and date: of 
publication. 


The book is a highly useful intelligent presentation of the case data and 
legal complexities of the petition and complaint system. This material is 
combined with some insightful political analysis of how the Commission 
has operated and what changes might be made. It will be of value to any 
scholar interested in the legal and political dimensions of the Commission’s 
work and also to Europeans who may consider making personal use of this 
remarkable machinery for the protection of human rights. ` 


NATALIE K. HEVENER 
University of South Carolina 


American Dream Global Nightmare: The Dilemma of U.S. Human Rights Policy. 
By Sandy Vogelgesang. (New York: W. W. Norton & Co., 1980. Pp. 303. 
Index. $13.95.) This volume is an interesting variation on the basic theme 
of the role of human rights in U.S. foreign policy. Sandy Vogelgesang, a 
foreign service officer and policy planner, is sensitive to the legal, practical,, 
and personal issues involved in the development and application of the 
various foreign policy options available to this Government. 


_ The book has three main. sections, each of which includes a case study: . 
the diplomacy of human rights (Cambodia); the politics of human rights 
(Soviet Union); and the economics of human. rights (El Salvador). Each 
case study relates the personal history of a victim of fundamental rights 
violations. The author combines a sensitivity to the human dimension of 
such violations with a discerning consideration of the complexity of defin- 
ing, analyzing, and implementing a consistent effective rights policy. She 
offers her own suggestions for future governmental action, which unfor- 
tunately are not likely to be seriously reviewed by the new administration. 


There is an index and a good bibliography. Since the author is more 
interested in politics and economics than in law, the book will be of greater 
use to students of general international relations than practitioners and 
-students of international law. However, anyone interested in understand- 
ing and assessing how the United States can and does affect human rights 
. coat abroad will find this book a perceptive and informative contri- 

ution. ; 


NATALIE K. HEVENER - 
University of South Carolina 
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Conventions Maritimes Internationales. By Jean-Pierre Quéneudec. (Paris: 
Editions A. Pedone, 1979. Pp. x, 815. Index.) This book, a collection of the 
major multilateral maritime treaties and other items from 1884 to 1978, 
is divided into five parts: legal status of maritime space; protection of the . 
marine environment; navigation; marine transport; and incidents at sea, 
maritime claims, and settlement of responsibility. 


The first part contains the 1958 Geneva Conventions on the Law of the 
Sea, the Treaty on Prohibition of Nuclear Weapons on the Sea-Bed, the 
Montreux Convention, the Paris Convention on Protection of Submarine 
Cables, the Suez Canal Convention, and the 1977 Panama Canal Agree- 
ment. The UNCLOS Composite Negotiating Text on the Exclusive Eco- 
nomic Zone and Straits Used for International Navigation is included, 
together with the 1970 Declaration of Principles. 


The second portion contains 12 items arranged under prevention of 
pollution by ships, protection from other sources, such as ocean dumping, 
and regional arrangements. The latter includes the 1974 Helsinki Con- 
vention on the Baltic Sea, and the 1976 Barcelona Convention for Protec- 
tion of the Mediterranean, with two protocols. 


The section on navigation contains 18 items, including four treaties con-. 
cerned with professional qualifications of maritime personnel. The 10 
items of the maritime traffic section are divided into maritime traffic, trans- 
port of merchandise, and carrying of passengers. The final section contains 
17 items, covering the period from 1910 through 1977. An appendix con- 
tains the York-Anvers rules of 1974 and the 1978 regulation adopted by 
the International Maritime Committee and the International Chamber of 
Commerce. , " 


Each of the treaties has a footnote indicating the date of entry into force 
and parties as of January 1, 1978. Although a number of the more recent 
instruments appear in International Legal Materials. or the United Nations 
Legislative Series, the older conventions do not. This is a useful compilation 
for those interested in either public or private international maritime law. 


J. A. VosBURGH 
University of Arizona 


Die internationale Meeresbodenbehorde (ISA). By Hans Jürgen. Wildberg. 
Studien aus dem Institut für Internationales Recht an der Universitat Kiel. 
(Berlin: Duncker & Humblot, 1979. Pp. 144. DM 42.) This short discussion 
of the International Sea-Bed Authority (ISA) up to the Informal Com- 
posite Negotiating Text (ICNT) of 1977 gives a good account of the de- 
velopment of the early pores to treat the seabed minerals as a common 
heritage of mankind. The author describes the existing resources, the tech- 
nology for their exploitation, and the economic impact on the market of 
these minerals if exploitation takes place. Hé then explains the develop- 
ment from the early Pardo initiatives towards the law of the sea negotia- 
tions and gives a rather detailed summary of the regulations concerning 
the exploitation of seabed minerals and the organization and tasks of ISA 
in the ICNT. This is useful information for those who read German, but 
it is far from a discussion of the legal problems connected with the law of 
the sea negotiations or the exploitation of seabed minerals. 


Jocuen A. FROWEIN 
Heidelberg 


BOOKS RECEIVED* 


International Law —General 


Académie de Droit International. Recueil des Cours 1977. Vol. IV. (Tome 157 of the collection.) 
Alphen aan den Rijn: Sijthoff & Noordhoff, 1980. Pp. 484. 

Daoudi, Riad. La Représentation en Droit International Public. Paris: Librairie Générale de Droit 
et de Jurisprudence, 1980. Pp. 405. F.170. 

Kalshoven, Frits, Pieter Jan Kuyper, and Johan G. Lammers (eds.). Essays on the Development 
of the International Legal Order. Alphen aan den Rijn and Rockville: Sijthoff & Noordhoff, 
1980. Pp. xi, 226. DA.100; $50. 

Klein, Eckart. Statusvertrage im Völkerrecht. Rechtsfragen territorialer Sonderregime. Berlin, 
Heidelberg, New York: Springer-Verlag, 1980. Pp. xiv, 395. Index. DM 86; $50.80. 

Prill, Norbert J. Valkerrechtliche Aspekte der internationalen Verbreitung ziviler Kernenergienutzung. 
Berlin: Duncker & Humblot, 1980. Pp. 231. DM 84. 

Modern Problems of International Law and the Philosophy of Law. Thesaurus Acroasium, Voi. IV. 
Thessaloniki: Institute of International Public Law and International Relations of Thes- 
saloniki, 1977, Pp. xxxii, 636. 

Van Panhuys, H. F., W. P. Heere, J. W. Josephus Jitta, Ko Swan Sik, and A. M. Stuyt (eds.). 
International Law in the Netherlands. Vols. 11 and III. Alphen aan den Rijn: Sijthoff & Noord- 
hoff; Dobbs Ferry: Oceana Publications, Inc. Vol. IL, 1979: pp. xx, 388, Index. Df. 70; 
$35. Vol. IHI, 1980: pp. xxix, 469. Index. Dfl.75; $37.50. 

Von Glahn, Gerhard. Law Among Nations. An Introduction to Public International Law, (4th ed.). 
New York: Macmillan Publishing Co., Inc.; London: Collier Macmillan Publishers, 1981. Pp. 
xv, 810. Index. $25.95. 


$ 
International Economic Law & Relations 


Blackhurst, Richard, and Jan Tumlir. Trade Relations under Flexible Exchange Rates. (No. 8 
in the series GATT Studies in International Trade.) Geneva: General Agreement on 
Tariffs and Trade, 1980. Pp. 80. Sw.F.12; $8. ES 

Demaret, Paul (ed.). Aides et Mesures de Sauvegarde en Droit International Economique. XXXIle 
séminaire de la Commission Droit et Vie des Affaires de l'Université de Liège. Paris: 
FEDUCI, 1980. Pp. 319. 

Gold, Joseph. SDRs, Currencies, and Gold: Fourth Survey of Legal Developments. Washington: ` 
International Monetary Fund, 1980. Pp. xi, 136. 

Grewlich,. Klaus W. Transnational Enterprises in a New International System. Alphen aan den 
Rijn: Sijthoff & Noordhoff, 1980. Pp. x, 229. Index. Dfl.85; $42.50. 

Jouanneau, Daniel. Le GATT. Paris: Presses Universitaires de France, 1980. Pp. 127. 
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Index. 

Stoever, William A. Renegotiationsi in International Business Transactions. Lexington and Toronto: 
D.C. Heath and Company, 1981. Pp. xiii, 380. Index. $27.95. l \ 

Waldmann, Raymond J. Regulating International Business through Codes of Conduct. Washing- 
ton and London: American Enterprise Institute for Public Policy Research, 1980. Pp. 139. 
$5.25. ! 

Willett, Thomas D. International Liquidity Issues. Washington: American Enterprise Institute 
for Public Policy Research, 1980. Pp. 114. 


Law of the Sea & Maritime Law 


Rodiere, René, and Martine Remond-Gouilloud. La Mer. Droits des Hommes ou Prote des Etats? 
Paris: Editions A. Pedone, 1980. Pp. 184. F. 72. 

Underdal, Arild. The Politics of International Fisheries Management: The Case of the Northeast 
Atlantic. Oslo, Bergen and Tromso: Universitetsforlaget, 1980. Pp. 239. $20. 


* Mention here neither assures nor precludes later review. 
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Use of Force & Law of War 


Alpert, Geoffrey P. (ed.). Legal Rights of Prisoners. (Vol. 14, Sage Criminal Justice System Annuals.) 
Beverly Hills and London: Sage Publications, 1980. Pp. 280. $20, cloth; $9.95, paper. 

Schaffter, Dorothy. “War” and the Military Courts: Judicial Interpretation of its Menne. Smith- 
town: Exposition Press, 1981. Pp. vi, 184. $29. 


Dispute Settlement 


American Arbitration Association. Lawyers’ Arbitration Letters 1970—1979. New York: The Free 
Press; London: Collier Macmillan Publishers, 1981. Pp. viii, 232. Index. $15.95. 


Human Rights 


Brownlie, Ian (ed.). Basic Documents on Human Rights (2d ed.). Oxford: Clarendon Press; 
New York: Oxford University Press, 1981. Pp. x, 505. Index. $65, cloth; $34.95, paper. 
Calogeropoulos-Stratis, Aristidis S. Droit humanitaire et Droi!s de ’homme-—La Protection de la. 
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Newberg, Paula R. (ed.). The Politics of Human Rights. New York and London: New York 
University Press, 1981. Pp. ix, 287. Index. $22.50, cloth; $9, paper. 


International Criminal Law 


Bruha, Thomas. Die Definition der Agzression. Berlin: Duncker & Humblot, 1980. Pp. 366. DM 

+ 124. 

Lodge, Juliet. Terrorism: A Challenge to the State. New York: St, Martin’s Press, 1981. Pp: 230. 
Index. $25. 


Environment & Natural Resources 


Gresser, Julian, Koichiro Fujikura, and Akio Morishima. Environmental Law in Japan. Cambridge 
and London: The MIT Press, 1981. Pp. xxi, 525. Index. $60. 

Hoffmann, Thomas, and Brian Johnson. The World Energy Triangle. Cambridge: Ballinger 
Publishing Co., 1981. Pp. xvi, 219. Index. $20. 


International Organizations 


Conetti, Giorgio. La Costituzione delle Organizzazioni Tecniche nella Società delle Nazioni. Milan: 
Dott. A. Giuffré Editore, 1979. Pp. viii, 261. Index. L.7500. 

Schaefer, Michael. Die Funktionsfahighett des Sicherheitsmechanismus der Vereinten Nationen. 
(Vol. 77 in the series Beiträge zum ausländischen öffentlichen Recht und Völkerrecht.) 
Berlin, Heidelberg, New York: Springer-Verlag, 1981. Pp. xxi, 471. Index. DM 105, $62. 

Zarb, Antoine H. Les Institutions Spécialisées du Système des Nations Unies et leurs Membres, Paris: 
Editions A. Pedone, 1980. Pp. xvi, 598. 


European Community Law 


Easson, Alexander J. Tax Law and Policy in the EEC. London, Rome, New York: Oceana 
Publications; London: Sweet & Maxwell, 1980. Pp. xx, 284. Index. $50. 

Wyatt, Derrick, and Alan Dashwood. The Substantive Law of the EEC. London: Sweet & Max- 
well, 1980. Pp. xxvi, 386. Index. $65.75, cloth; $44, paper. 


U.S. Foreign Relations - 


Catudal, Honoré M. Kennedy and the Berlin Wall Crisis. Berlin: Berlin Verlag, 1980. Pp. 358. 
Index. DM 36. 

Plischke, Elmer. U.S. Foreign Relations. (Vol. 6 in the American Government and History. 
Information Guide series). Detroit: Gale Research Co., 1980. Pp. xvii, 715. Index. 

Singh, Elen C. The Spitsbergen (Svalbard) Question: United States Foreign Policy, 1907-1935. Oslo, 
Bergen and Tromso: Universitetsforlaget, 1989. Pp. iv, 244. Index. $23. 
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Executive Sessions of the Senate Foreign Relations Committee (Historical Series). Volume X, Eighty- 
fifth Congress, Second Session, 1958. Washington: U.S. Govt. Printing Office, 1980. Pp. vi, 
876. Appendixes. 


Foreign & Comparative Law & Politics 


Ashford, Douglas E. Policy and Politics in Britain: The Limits of Consensus, Philadelphia: Temple 
University Press, 1981. Pp. xv, 330. Index. $19.50, cloth; $9.95, paper. 

Aubin, Bernhard, Heinz Kummer, Hans-Jürgen Schroth, and Peter Wack. Die rechtliche 
Regelung der Glücksspiele und Spielautomaten in europäischen Ländern. Stuttgart: Verlag W. 
Kohlhammer; Brussels: Librairie Encyclopédique, 1981. Pp. 224. DM 74. ; 

Fleury, Antoine, and Gabriel Imboden. Diplomatische Dokumente der Schweiz 1848-1945. 
Vol. 7-1 (1918-1919). Bern: Benteli Verlag, 1979. Pp. Ixxviii, 964. Indexes. Sw.F.140. 

Gonidec, Pierre François. African Politics. The Hague, Boston, London: Martinus Nijhoff 
Publishers, 1981. Pp. ix, 367. Indexes. Gid.120; $63. 

Hoadley, M. C., and M. B. Hooker. An Introduction to Javanese Law. (Published for the Associa- 
tion for Asian Studies.) Tudon: The University of Arizona Press, 1981. Pp. vi, 292. Index. 
$9.95. 

Hofer, Walther, and Beatrix Mesmer, in collaboration with Peter Hurni, Martin Ludi, and 
Peter Martig. Diplomatische Dokumente der Schweiz 1848-1945. Vol. 9 (1925-1929). Bern: 
Benteli Verlag, 1980. Pp. ci, 966. Index. Sw.F.140. 

Maki, John M. (ed./trans.). Japan’s Commission on the Constitution: The Final Report. Seattle 
and London: University of Washington Press, 1981, Pp. x, 413. Index. $25. s 


International Relations & Politics z 


Hinton, Harold C. The China Sea: The American Stake in its Future. New York: National 
Strategy Information Center, Inc., 1980. Pp. x, 44. $3.95. 

Mansbach, Richard W., and John A. Vasquez. In Search of Theory: A New Paradigm for Global 
Politics. New York: Columbia University Press, 1981. Pp. xxv, 559. Indexes. $25. 

Trefousse, Hans L. (ed.). Germany and America: Essays on Problems of International Relations and 
Immigration. New York: Brooklyn College Press, 1980. Pp. xiv, 247. $23. 
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Cohn, Alvin W.; and Benjamin Ward (eds.). Improving Management in Criminal Justice. Beverly 
Hills and London: Sage Publications, 1980. Pp. 159. $12.95, cloth; $6.50, paper. l 

Godson, Roy (ed.). Intelligence Requirements for the 1980's: Counterintelligence. Washington: 
National Strategy Information Center, Inc., 1980. Pp. ix, 339. $7.95. 

Hirschi, Travis, and Michael Gottfredson (eds.).. Understanding Crime: Current Theory and 
Research. Beverly Hills and London: Sage Publications, 1980. Pp. 144. $12.95, cloth; $6.50, 
paper. 

Hurwitz, Leon. The State as Defendant: Governmental Accountability and the Redress of Individual 
Grievances. Westport: Greenwood Press, 1981. Pp. xv, 211. Index. $27.50. 

Anciardi, James A., and Charles E. Faupel (eds.). History and Crime: Implications for Criminal 
Justice Policy. Beverly Hills and London: Sage Publications, 1980. Pp. 288. 

Jacobs, Sylvia M. The African Nexus: Black American Perspectives on the European Partitioning of 
Africa, 1880-1929. Westport: Greenwood Press, 1981. Pp. xiv, 311. Index. $27.50. 

Kamenka, Eugene, and Alice Erh-Soon Tay (eds.). Law and Social Control. New York: St. 
Martin’s Press, 1980. Pp. ix, 198. Index. $22.50. 

Klein, Malcolm W., and Katherine S. Teilmann (eds.). Handbook of Criminal Justice Evaluation. 
Beverly Hills and London: Sage Publications, 1980. Pp. 693. Indexes. $39.95. 

Price, Barbara Raffel, and Phyllis Jo Baunach (eds.). Criminal Justice Research: New Models 
and Findings. Beverly Hills and London: Sage Publications, 1980. Pp. 143. $12.95, cloth; 
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School, University of Pennsylvania, 1980. Pp. xiii, 213. Index. $15. 

Sagarin, Edward (ed.). Taboos in Criminology. Beverly Hills and London: Sage Publications, 
1980. Pp. 152. $12.95, cloth; $6.50, paper. 


OFFICIAL DOCUMENTS 


UNITED Nations SECURITY CoUNCIL RESOLUTION 487 (1981)* 


The Security Council, 
Having considered the agenda cnemneds in donen S/Agenda/2280, 


Having noted the contents of the telegram dated 8 June 1981 from the 
Foreign Minister of Iraq (S/14509), 


Having heard the statements made to the Council on the subject at its” 
2280th through 2288th meetings, 


Taking note of the statement made by the Director-General of the Interna- 
tional Atomic Energy Agency (IAEA) to the Agency’s Board of Governors 
on the subject on 9 June 1981 and his statement to the Council at its 2288th 
meeting on 19 June 1981, 


Further taking note of the resolution adopted by the Board of Governors of 
the IAEA on 12 June 1981 on the “military attack on the Iraq nuclear re- 
search ¢entre and its implications for the Agency” (S/14532), 


` Fully aware of the fact that Iraq has beena party to the Treaty on the Non- 
Proliferation of Nuclear Weapons since it came into force in 1970, that in 
accordance with that Treaty Iraq has accepted IAEA safeguards on all its 
nuclear activities, and that the Agency has testified that these Sakereg 
have been satisfactorily applied ta, date, 


Noting furthermore that Israel thas not adhered to the non-prolifera- 
tion. Treaty, 


Deeply concerned about the danger of international peace and security 
created by the premeditated Israeli air attack on Iraqi nuclear installa- 
tions on 7 June 1981, which could at any time explode the situation in the 
area, with grave consequences for the vital interests of all States, 


Considering that, under the terms of Article 2, paragraph 4, of the Charter 
of the United Nations: “All Members shall refrain in their international 
relations from the threat or use of force against the territorial integrity or 
political independence of any State, or in any other manner ‘inconsistent 


‘with the Purposes of the United Nations”, 


1. Strongly condemns the military attack by Israel in clear violation of the 
Charter of the United Nations and the norms of international conduct; 


2. Calls upon Israel to refrain in the future from any such acts or threats 
thereof; 


3, Further considers that the said attack constitutes a serious threat to the - 
entire IAEA safeguards régime which is the foundation of the non- 
proliferation Treaty; 


f 


* Adopted by the Security Council at its 2288th meeting on June 19, 1981, UN Doc. S/ 
RES/487.(1981). 
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4. Fully recognizes the inalienable sovereign right of Iraq, and all other 
States, especially the developing countries, to establish programmes of 
technological and nuclear development to develop their economy and 
industry for peaceful purposes in accordance with their present and future 
needs and consistent with the internationally accepted objectives of prevent- 
ing nuclear-weapons proliferation; 


5. Calls upon Israel urgently to place its nuclear facilities under IAEA 
safeguards; 


_ 6. Considers that Iraq is entitled to appropriate redress for the destruc- 
tion it has suffered, responsibility for which has been acknowledged by 
Israel; i 


7. Requests the Secretary-General to keep the Security Council regularly 
informed of the implementation of this resolution. ' 
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GROTIANA reborn 


Up to 1947 the Foundation for the publication of the works of Grotius has edited a 
publication entitled GROTIANA. This publication appeared once every two years 
and contained studies in French, English and Dutch dealing with Grotius. 

A few years ago former board-members of the said Foundation joined forces with 
the Grotius Seminary, Centre for research on international problems, and with 
members of a third institution, the Foundation for the furtherance of the study of 
life and works of Grotius, to combine common efforts in a new foundation, called 
GROTIANA, the name itself being suggestive of the broader approach. It is this 
group that also inspired today’s aim to bring new life to the journal. 

In accordance with the broader views the journal will now reflect a new approach: 
it will welcome, as it did formerly, historical, literary or theological contributions 
to a better understanding of Grotius’ life and works. But close attention will be 
paid, at the same time, to Grotius’ relevance for present-day thought about 
international problems. GROTIANA therefore intends to be a forum for exchanges 
concerning the philosophical, ethical and legal fundamentals of the search for an 
international order, exploring i.a. issues like natural law, the regulation of force, 
the law of the seas, or the status of the Grotian tradition in a world where 
non-western cultures tend to affirm their own individuality. 

The journal will be published annually in a size of about 120 pages. At intervals 
thematic issues will be inserted. The first volume has been published in 1980. 


Some contributions to be published in the first three volumes are: 


B. Landheer ~ The Grotian model of a world system 
J! Logue - Ill U.N. Conference Law of the Sea in the light of 
f Grotius’ Mare Liberum 
S. Nahlik - Is Grotius indeed the father of. mermauonal law? 
B. Vitanyi - The influence of Grotius’ rules of interpretation on the 
l Vienna Convention of 1969 (Law of treaties) 
J.C.M. Willems ` = Bibliography of Grotian studies 


Subscription rates per volume: 
Institutions, Libraries, etc. - Dutch guilders 45,00 + postage 
Private persons -Dutch guilders 35,00 + postage 


Subscriptions should be sent to the publishers: 


VAN GORCUM LTD. — P.O. BOX 43 — 9400 AA ASSEN, The Netherlands 
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(Hie DEVET JUUTNAI 
of International Law and Policy 


publishes. volumes of timely interest to 
the legal community three times annually, in December, March and June. 
The Journal covers both the public and private law sectors. 
Recent symposium issues have focused on: 


International Taxation 

e Water Needs for the Future: Legal, Political, Economic and Technological 
Issues in National and international Perspectives 

The Middie East Consensus Project 

Soviet-American Trade in a Legal Perspective 

The Human Rights Policy of the Carter Administration 

Domestic and International Aspects of Energy Development 


Among the many other topics addressed in the Journal’s pages are the act of state doctrine, ant 
trust, banking, commercial arbitration, environmental and natural resources law, export and impo» 
laws, expropriation, foreign investment, foreign real estate laws, industrial and intellectual property, 
international criminal law, international trade, joint business ventures, licensing, and patent an 
copyright laws. 

Many distinguished scholars have written for the Journal. They include Cherif Bassiouni, Charle 
Brower, Noam Chomsky, Anthony D’Amato, Hardy Dillard, Richard Falk, Clyde Ferguson, Thoma 
Franck, Edward Gordon, L. C. Green, John Hazard, Harold Lasswell, Richard Lillich, Stuart Malawem 
Myres McDougal, James Nafziger, Ved Nanda, Jordan Paust, Michael Reisman, Egon Schwelt 
Leonard Theberge, Kurt Waldheim, and Burns Weston. 

Articles appearing in the Journal’s current issues include: “Revisions of the International Lege 
Order,” by Philip C.Jessup, former Judge on the International Court of Justice; "New Perspective: 
and Conceptions in Contemporary Public International Law,” by T. O. Elias, Vice President of th» 
World Court; “Charting a New Course in the Law of the Sea Negotiations,” by John Norton Moore 
University of Virginia; “A Resource Management Approach to Carbon Dioxide during the Century o 
Transition,” by Edith Brown Weiss, Georgetown University; “The International Convention Agains 
the Taking of Hostages,” by Robert Rosenstock, Legal Adviser at the U.S. Mission to the U.N.; ane 
“South Africa’s ‘Independent’ Homelands: An Exercise in Denationalization,” by John Dugard, Direc 
tor of the Centre for Applied Legal Studies in Johannesburg. Upcoming symposia will be devoted te 
the legal status of the Palestine Liberation Organization, and to the legal ramifications of globa 
climatic changes. 
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THE CREATION OF STATES 
IN INTERNATIONAL LAW 


JAMES CRAWFORD 


“An impressive contribution to international law and international relations. ... The book 
addresses, clearly and comprehensively, many of the most important issues of classical 
international theory and contemporary international politics.” -Choice. 
Disputes about statehood have been one of the common causes of interna- 
. tional concern. Dr. Crawford discusses the relationship between statehood 
-and recognition as it has developed since the eighteenth century, the criteria 
for statehood and the effect on these criteria of recent developments in inter-. 
national law; and the application of those criteria in international Crean 
. tion. 
DR. CRAWFORD isa Barrister and Solicitor of the High Court f'Auralis 
and Senior Lecturer in Law, The University of Adelaide. 
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the 1980's. Many of the articles were adapted from presentations to». : 
_ an ABA-sponsored workshop held in June of 1980. Foreign 
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represented by articles dealing with such topics as draft registration, - 
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INTERNATIONAL REGULATORY REGIMES: 
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by : 
David M. Leive O 

“A pioneering book”* dealing with the actual workings—the practice 
rather than the theory—of three international regulatory organizations: - 
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THE MARITIME BOUNDARIES OF 
THE UNITED STATES 


By Mark B. Feldman & David Colson* 


OVERVIEW 


e 


The establishment of maritime boundaries between neighboring states is 
a matter of increasing interest and concern in international relations. Al- ` 
though states have had to deal with territorial sea and other maritime 
boundaries in years past, the extension of fisheries jurisdiction and claimed 
economic zones out to 200 nautical miles and the rapid advance in the 
technology of hydrocarbon development on the continental shelf have 
created a problem of totally new dimensions. These developments have 
given rise to many new boundaries between opposite and adjacent states 
which require delimitation and have made many potential boundaries more 
important to the states concerned. 

The Geographer of the U.S. Department of State has estimated that 
there are approximately 317 fisheries and continental shelf boundaries in- 
volving the coastal states of the international community.* Only about 20 
percent of these boundaries have been settled to date,? and experience 
suggests that a number of others will be difficult to resolve. Boundary dis- 
_ putes, when they emerge, frequently tend to become sensitive and diffi- 

cult problems, as much because of national preoccupations with sovereignty 
as,with security and economic interests. To mention just a few, the dispute 
between Argentina and Chile in the Beagle Channel, Colombia and Vene- | 
zuela in the Gulf of Venezuela, Greece and Turkey in the Aegean Sea, 
Libya and Malta and Libya and Tunisia in the-Mediterranean are all mat- 
ters of current interest and concern. The United States, the Soviet Union, 
China, the United Kingdom, France, and a large number of smaller 
powers all have unresolved maritime boundary issues with their neighbors. | 
Thus, it is no surprise that the principles for delimitation of maritime 
boundaries between adjacent and opposite states are one of the more con- 
tentious issues that remain to be resolved in the Third United Nations 
Conference on the Law of the Sea.’ 

This article examines the present status of the maritime boundanes of the 
United States: No other state has as many maritime boundaries to establish, 


* Mr. Feldman is now in private practice in Washington, D.C. Previously, he was Deputy Legal 
Adviser of the Department of State and responsible for the U.S. maritime boundary program. 
Mr. Colson is Assistant Legal Adviser, designate, of the State Department for Oceans, Inter- 
national Environment and Science Affairs. 

1 Hodgson & Smith, Boundary Issues Created by Extended National Marine Jurisdiction, 69 
GEOGRAPHICAL Rev. 423, 426 (1979). 

2 Ibid. 

3 See Oxman, The Third United Nations Conference on the Law of the the Sea: The Ninth Session (1980), 
75 AJIL 211, 231 (1981). 
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in as wide a variety of circumstances. The geographical setting, political 
and legal relationships, and economic interests are different in each case. 

The first section of the article reviews the maritime jurisdiction of the 
United States and the geographical situations in which it is applicable. The 
second section discusses the limits of United States jurisdiction that have 
been defined to date either by provisional arrangements or by agreement, 
and it discusses issues relating to other boundary situations. The third sec- 
tion focuses on the dispute between the United States and Canada concern- 
ing the maritime boundary in the Gulf of Maine area and the international 

law applicable to that situation. 


I. THE MARITIME JURISDICTION OF THE UNITED STATES 


The Jurisdiction 

The United States currently claims a territorial sea of 3 nautical miles 
in breadth,‘ a contiguous zone of 12 nautical miles in breadth," a fishery 
conservation zone of 200 nautical miles in breadth,® and sovereign rights 
for the purpose of exploring and exploiting the resources of the continental 
shelf.” 

Under the 1958 Geneva Convention on the Territorial Sea and the Con- 
tiguous Zone, the outer limits of the territorial sea, contiguous zone, and 
fishery conservation zone are all measured from the baseline from which 


the breadth of the territorial sea is measured. The United States has chosen `` 


to apply that baseline for purposes of domestic law in application of the ` 
Submerged Lands Act,® and for measuring the territorial sea, contiguous 
zone, and fishery conservation zone that it is entitled to claim under inter- 
national law.” 

The United States made the first generally recognized assertion of juris- 
diction over the 1 resources of the continental shelf: The Truman Proclama- 


á Convention on the Territorial Sea and: the Contiguous Zone, done April 29, 1958, 15 
UST 1606, TIAS No. 5639, 516 UNTS 205. The United States has traditionally claimed a 
3-nautical mile territorial sea since the earliest days of the Republic. See U.S. v. Postal, 589 
F.2d 862, 869 (5th Cir. 1980) (citing cases); Public Notice 358, 37 Fed. Reg. 11,906 (1972); 
and, generally, 43 U.S.C. §1301(a)(2). 

5 The breadth of the contiguous zone is specifically limited by Article 24 of the Convention 
on the Territorial Sea and Contiguous Zone. Ibid. See also 19 U.S.C. §§1581(a) and 1401(j). 

6 The Fishery Conservation, and Management Act, 16 U.S.C. §1801 et seq. 

7 Convention on the Continental Shelf, done April 29, 1958, 15 UST 471, TIAS No. 5578, 
499 UNTS 311. See the Outer Continental Shelf Lands Act, as amended, 43 U.S. c. $1331 
et seq., as amended by Pub. L. No. 95-372 (Sept. 18, 1978). 

8 Supra note 4, Arts. 3,4, 7,8, and 11. ` ° 43 U.S.C. §1301 et seq. 

1° Congress has left the final determination of the baseline to the Executive and the courts. 
The Supreme Court has determined that in application of the Submerged Lands Act (43 
U.S.C. §1301 et seg.) the provisions of the Convention on the Territorial Sea and Contiguous 
Zone should govern. See, e.g, U.S. v. California, 381 U.S. 139, 165 (1965); and U.S. v. 
Louisiana, 394 U.S. 11, 16, 34 (1969). However, it remains open to the parties to litigation 
under the Submerged Lands Act to stipulate, for purposes of that Act, a different baseline 
which does not purport to apply the provisions of the Convention. 


1 
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tion of September 28, 1945" declared: 


Having concern for the urgency of conserving and prudently utiliz- 
ing its natural resources, the Government of the United States re- 
gards the natural resources of the subsoil and sea bed of the continental 
shelf beneath the high seas but contiguous to the coasts of the United 
States as appertaining to the United States, subject to its jurisdiction 
and control. The character as high seas of the waters above the 
continental shelf and the right to their free and unimpeded navigation 
are in no way thus affected.” 


In 1953, the Outer Continental Shelf Lands Act further defined the U.S. 
outer continental shelf as the “subsoil and seabed [that] appertain to the 
United States and are subject to its jurisdiction and control.”!* The Conven- 
tion on the Continental Shelf confirmed that the coastal state “exercises 
over the continental shelf sovereign rights for the purpose of exploring 
it and exploiting its natural resources.”** Article 1 of the Convention makes 
clear that the outer limit of the continental shelf is subject to change in 
light of technological advances. It defines the outer limit as extending “to 
a depth of 200. meters or, beyond that limit, to where the depth of the 
superjacent waters admits of the exploitation of the natural resourtes of the 
said areas.”® i 

The Truman Proclamation recognized that assertion of jurisdiction over _ 
the continental shelf necessarily would entail determination of continental 
shelf boundaries with neighboring states: “In cases where the continental 
shelf extends to the shore of another State, or is shared with an ad- 
jacent State, the boundary shall be determined by the United States and 
the State concerned in accordance with equitable principles.”*® 

Prior to issuing the Truman Proclamation, the United States formally 
notified neighboring states as follows: 


There are obviously situations where the continental shelf off the coasts 
of the United States is shared by an adjacent state, and in such case it will 
be necessary to work out the boundary between the resources apper- 
taining to the United States and to its neighbors, when the utilization 
of such resources becomes imminent. In certain locations the conti- 
nental shelf extends from the United States territory to the territory 
of a foreign country on the other side of a portion of the high seas. In 
such cases, likewise, the determinations as to which resources will fall 
to each country will become necessary. The appropriate division would 


it Proclamation No. 2667, Policy of the United States With Respect to the Natural Resources 
of the Subsoil and Sea Bed of the Continental Shelf, 10 Fed. Reg. 12,303 (1945), 3 C.F.R. 
67 (1943-1948), 13 Depr. STATE BULL. 485 (1945). 

12 Thid. 13 43 U.S.C. §1331(a). 

4 Supra note 7, Art. 2. 

1 Td., Art. 1. An interesting development of the Third United Nations Conference on the 
Law of the Sea is the fact that the conference has dropped the so-called exploitability test 
and opted for distance and sediment depth tests to determine the outer edge of the conti- 
nental margin. See Draft Convention on the Law of the Sea (Informal Text), UN Doc. 
A/CONF.62/WP.10/Rev.3 and Add.1 and Corrs. 1-6 (1980), Art. 76; and Oxman, supra 
note 8, at 227-33. ` 

16 Supra note 11. 
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appear to be a proper matter for settlement between the countries im- 
mediately interested upon a fair and equitable basis, as the utilization 
of undersea resources progresses. In as much asit would: ‘appear that for 
some. time to come installations will be comparatively near shore and 
that there will be little practical necessity for delimitation, it would seem 
that this may be left until some future time when a wise and fair 
solution may be found in the light of actual needs.*” 


As envisioned in 1945, the practical requirements for maritime 
boundaries were so few that by 1976 only a minimum number of the mari- 
time boundaries of the United States had been established. The complete 

' list includes: (1) the territorial sea boundary between Maine and New Bruns- 
wick, which was established in 1910 by the Treaty of Passamaquoddy Bay'® 
after more than 100 years of dispute, injury to local fishermen, and failure 
of various, governmental efforts to resolve the matter;'® (2) the boundary 
through the Strait of Juan de Fuca, which was established by the 1846 
Boundary Treaty,” but was only clearly identified by the Northwest Water 
Boundary Protocol”! after skirmishes and arbitration; (3) the boundary es- 
tablished in the 1867 Convention between the United States and Russia in 
connection with the purchase of Alaska;”* and (4) the boundary with Mexico 
out to 12 nautical miles in the Pacific Ocean and Gulf of Mexico, which 
was determined by a 1970 boundary treaty.” 

By the mid-1970’s, however, powerful economic and political forces were 
at work that would push hydrocarbon development into ever deeper waters 
and motivate coastal states unilaterally to extend their jurisdiction over re- 

- sources and activities in the water column and seabed and subsoil. The trend 
toward claims to broader territorial seas and new claims to fisheries juris- 
diction or an economic zone was an important factor in the convocation 
of the Third United Nations Conference on the Law of the Sea. The con- 
ference in turn has given strong impetus to further unilateral extensions of 
coastal state jurisdiction. Although the State Department and the Depart- 


172 FOREIGN RELATIONS OF THE Unirep Srares, 1945, at 1499, 1502. The Governments of 
Canada, Mexico, the United Kingdom, and the Soviet Union were so notified. (See Dooman 
memorandum, id. at 1510.) 

18 Treaty Concerning the Boundary Line in Passamaquoddy Bay, done May 21, 1910, United 
States-Great Britain, 36 Stat. 2477, TS No. 551, 12 Bevans 341. The boundary line established 
by the Treaty of Passamaquoddy did not entirely delimit the territorial sea. This was finally 
accomplished by Article III of the 1925 Convention to regulate the level of the Lake of the 
Woods, done Feb. 24, 1925, United States-Great Britain, 44 Stat. 2108, TS No. 721, 6 Bevans 7. 

19 See 1 J. Moore, A DIGEST OF INTERNATIONAL Law 750 (1906). 

2 Oregon Treaty, done June 15, 1846, United States-Great Britain, 9 Stat. 869, TS No. 
120, 12 Bevans 95. 

2! Northwest Water Boundary Protocol, done March 10, 1873, United States-Great Britain, > 
18 Stat. 369, TS No. 135, 12 Bevans 190. For a history of the dispute, see I J. Moore, 
History AND DIGEST OF THE INTERNATIONAL ARBITRATIONS TO WHICH THE UNITED STATES 
Has Breen a Party 196-236 (1898). 4 

22 Convention Concerning the Cession of Alaska, done March 30, 1867, United States-Russia, 
15 Stat. 539, TS No. 301, 11 Bevans 1216. 

233 Treaty to Resolve Pending Boundary Differences and Maintain the Rio Grande and 
Colorado River as the International Boundary between the United States and Mexico, done 
Nov. 23, 1970, United States-Mexico, 23 UST 371, TIAS No. 7313. 
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ment of Defense were concerned that unilateral extension of United States 
fisheries jurisdiction beyond 12 nautical miles**: would prejudice the U.S. 
position on the law of the sea,” pressures were irresistible to protect U.S. 
coastal fisheries from overexploitation by foreign vessels. 

The enactment of the Fishery Conservation and Management Act, on 
-April 13, 1976, brought the maritime boundary issue into sharp focus. 
The Act established, effective March 1, 1977, a 200-nautical mile fishery 
conservation zone.in which the United States would exercise exclusive 
fishery management authority.” No foreign fishing would be permitted ex- 
` cept under U.S. permit, pursuant to a governing international fishery agree- 
ment, and in accordance with U.S. regulations implementing. U.S. fishery 
management plans.”’ This statute could not be effectively enforced without 
defining the limits of the fishery conservation zone. Provisional limits could 
be established unilaterally, but serious problems would arise if those limits 
were not accepted by U.S. neighbors. Indeed, both Mexico and Canada were 
moving rapidly to establish their own zones well ahead of the U.S. 
schedule.”® 

Thus, Congress recognized from the outset that boundaries would need 
to be negotiated. Section 202(d) of the Act provides: “The Secretary of State, 
in cooperation with the Secretary [of Commerce], may initiate and can- 
duct negotiations with any adjacent or opposite foreign nation to establish 
the boundaries of the fishery conservation zone of the United States in rela- 
tion to any such nation.””® The report of the Conference Committee noted 
that “[t]he immediate and primary concern should be the boundaries with 
Mexico, Canada, the Soviet Union, and certain Caribbean nations.” 


The Geographic Setting 


` The establishment of a 200-nautical mile fishery conservation zone and 
the establishment of similar zones by neighboring states brought the United 


% See 16 U.S.C. §§1091-94 and 16 U.S.C. §§1081-86, repealed by the Fishery Conserva- 
tion and Management Act, 16 U.S.C. §1801 et seq. 

25 See generally Speech of Secretary of State Kissinger before the American Bar Association 
at Montreal, Aug. 11, 1975, 73 Derr. State BULL. 353-62 (1975). A major reason for the 
‘United States encouragement and involvement in the negotiations at the Third United Nations 
Law of the Sea Conference concerned the U.S. interest in stemming the tide and stabilizing 
the expansion of coastal state jurisdiction. See President Nixon’s report to Congress of Feb. 
18, 1970, U.S. Foreign Policy for the 1970's, 62 id. at 273, 314 (1970); and Statement by Under 
Secretary of State Richardson before the Special Subcommittee on Outer Continental Shelf of 

the Senate Committee on Interior and Insular Affairs, ey 27, 1970, in id. at 738-41. 

6 16 U.S.C. §§1811-12. 

27 16 U.S.C. §§1821(a) and (c), 1822, 1824, and 1853. 

28 The extension of Mexican fisheries jurisdiction was announced on Feb. 6, 1976 (Decree 
adding to Article 27 of the Political Constitution of the United Mexican States in order to 
establish an exclusive economic zone situated beyond the limits of the territorial sea). Diario 
Official (Feb. 6, 1976). It became effective on June 7, 1976. The extension of Canadian 
fisheries jurisdiction was announced on Nov. 1, 1976 (see 110 Can. Gaz., Extra No. 101 
(Nov. 1, 1976)). It became effective on Jan. 1, 1977 (111 id., Extra (Jan. 1, 1977)). > 

29 16 U.S.C, §1822(d). 

*° Report of the Committee of Conference on H.R. 290, H.R. Rer. No. 94-948, 94th 
. Cong., 2d Sess. 46 (1976). 
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States into contact with a number of states and other political entities. 
Boundary questions arise with states adjacent to the United States and with 
opposite states wherever the coasts of the two countries are less than 400 
nautical miles apart. The fishery conservation zone has brought within U.S. 
fisheries jurisdiction approximately 3 million square nautical miles of ocean 
off the coasts of the 50 states, Puerto Rico, and all U.S. territories and pos- 
sessions (see map 1).*" As a result, at least 25 different maritime boundary 
situations exist with opposite or adjacent states or other political entities.” 

The fishery conservation zone established off the coast of the continental 
United States overlaps similar zones of Canada, Mexico, the Bahamas, Cuba, 
and the Soviet Union. There are four maritime boundary situations 
between the United States and Canada: one in the Atlantic in the Gulf of 
Maine area; two in the Pacific, one seaward of the Strait of Juan de Fuca 
off Washington and another in and seaward of Dixon Entrance off southeast 
Alaska; and one in the Arctic in the Beaufort Sea. The limits of the fisheries 
jurisdiction claimed by the United States in the four boundary regions with 
Canada differ from the geographic coordinates published by Canada on 
January 1, 1977% as the limits of its fisheries jurisdiction in those areas. The 
differences between the lines described seaward of the Strait of Juan de 
Fuca and Dixon Entrance are not large, but the disputed areas in the Beau- 
fort Sea and the Gulf of Maine area are substantial. 

Three maritime boundary situations currently exist between the United 
States and Mexico: in the Pacific, off the adjacent coastlines of California 
and Baja California; in the western Gulf of Mexico, off the adjacent coast- 
lines of Texas and northeastern Mexico; and in the eastern Gulf, where the 
opposite coastlines of Louisiana and certain Mexican islands off the Yucatan 
Peninsula are less than 400 nautical miles apart. The limits of U.S. fisheries 
jurisdiction in these areas are coincident with those established by Mexico. 
Neither state has yet defined its position on the extent of its continental 
shelf in the central Gulf where the opposing coasts are more than 400 nauti- 
cal miles apart, but it seems highly likely that the two states have a continental . 
shelf boundary i in that area. 

There is an opposite boundary situation with Cuba extending for 
over 300 nautical miles in an easterly direction from the Gulf of Mexico 
to a point south of Florida which is equidistant from the United States, 
Cuba, and the Bahamas. From that point, an opposite and adjacent maritime 
boundary situation with the Bahamas extends northward through the 
Florida Straits to a point that remains to be determined on the Blake 
Plateau. The limit of U.S. fisheries jurisdiction is coincident with that estab- 
lished by Cuba. The extent of Bahamian claimed fisheries jurisdiction is not 
entirely clear, but there may be a significant difference between the posi- 
tions of the two states in the Blake Plateau area. 


31 Smith, The Maritime Boundaries of the United States, 71 GEOGRAPHICAL Rev. 395 (1981). 

32 The limits of the fishery conservation zone were set forth in the Federal Register on March 
7, 1977, 42 Fed. Reg. 12,937—40 (1977). Successive notices have corrected errors or made 
modifications in the original notice. Id. at 24,134; 43 id. at 8606 (1978); 44 id. at 74,956 (1979). 

33 Supra note 28. 
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CONSERVATION ZONE: 
MARCH 1, 1977 | 


Map l 


In the Bering and Chukchi Seas and the North Pacific Ocean, the United 
States and the Soviet Union have the longest maritime boundary in the 
world, extending over 1800 nautical miles along at least 21 degrees of lati- ” 
tude. U.S. and Soviet maritime jurisdiction in this area is limited by the 
line set forth in the 1867 Convention with Russia in connection with the 
purchase of Alaska.” 7 

In the Caribbean, the U.S. fishery conservation zone off the coasts of the ' 
Commonwealth of Puerto Rico and the U.S. Virgin Islands overlaps similar 
zones established by the Dominican Republic, Venezuela, the British Virgin 
Islands, and, for a short distance, Anguilla (UK) and the Netherlands 
© Antilles. The boundary with Venezuela extends along a front of approxi- 
mately 300 nautical miles in the east-central Caribbean Sea. With the British 
Virgin Islands (and Anguilla) the boundary front is also approximately 300 
nautical miles long. With the Netherlands Antilles the boundary will extend - 
for about 70 nautical miles. And, between Puerto Rico and the Dominican 


34 Supra note 22. 
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Republic, the boundary front extending north and south through the Mona 
Passage is about 420 nautical miles in length. 

The Fishery Conservation and Management Act also required the estab- 
lishment of a fishery conservation zone off the ccasts of Guam, American 
Samoa, and several small island territories of the United States in the Pacific. 
South of Guam the fishery conservation zone overlaps the 200-nautical 
mile zone established by the Federated States of Micronesia off the coasts 
of certain islands in the Yap district, and to the east, the fishery conserva- 
tion zone established off Wake Island overlaps the 200-nautical mile zone 
established by the Government of the Marshall Islands from certain islands 
in the Marshall Islands group. Pursuant to the Covenant to Establish a 
Commonwealth of the Northern Mariana Islands in Political Union with 
the United States of America,” the fishery.conservation zone established 
off this island group overlaps a 200-nautical mile zone established by- 
Japan off Kazzan Retto (Iwo Jima).®® 

Off American Samoa, the fishery conservation zone overlaps similar zones 
established by Tonga and Western Samoa (both independent states), the 
Coak Islands and Niue (both in free association with New Zealand), and 
Tokelau (a self-governing territory of New Zealand). By virtue of the fishery 
conser vation zone established from Howland, Baker, and Jarvis Islands and 
the resolution of outstanding U.S. claims to various islands in the Gilbert 
and Line Islands chain, the United States has three maritime boundary 
situations with the new state of Kiribati.” ` 


Il. ESTABLISHMENT OF THE LIMITS oF U.S. FISHERIES JURISDICTION 


Provisional Arrangements 


Even before the enactment of the Fishery Conservation and Manage- - 
ment Act in 1976, the Department of State took steps to coordinate U.S. 
maritime boundary positions with other U.S. agencies.. The Legal Adviser 


35 48 U.S.C. §1681 (1976). ` 

38 The Fishery Conservation and Management Act did not establish a fishery conservation 
zone off the coast of the Trust Territory of the Pacific Islands because the leadership of the 
Trust Territory expressed its ‘opposition. to the U.S. Government. However, the Covenant to 
Establish a Commonwealth of the Northern Mariana Islands in Political Union with the United 
States of America (bid.) provides that the President shall determine and proclaim a date within 
180 days after the Covenant and Constitution of the Northern Mariana Islands have been 
approved upon which certain laws applicable to Guam and that are applicable to the several 
states shall become applicable to the Northern Mariana Islands. The Fishery Conservation 
and Management Act (16 U.S.C. §1801 et seq.) is one such law. By presidential proclama- 
tion of Oct. 24, 1977, this law and other such laws became applicable to the Northern Mariana 
Islands on Jan. 9, 1978. See 43 Fed. Reg. 1658 (1978). See also 48 U.S.C. §1581. 

37 In the Pacific Ocean the fishery conservation zone was not established from 25 disputed 
islands. Care was taken in establishing the fishery conservation zone from undisputed islands 
not to prejudice the U.S. claim to a disputed island or to exacerbate the dispute related to 
such an island. Since 1977, the United States Government has negotiated treaties with Tuvalu, 
Kiribati, the Cook Islands, and New Zealand on behalf of Tokelau which, if given advice and 
consent by the Senate and if ratified by the United States, will effectively renounce the U.S. 


claim to these 25 disputed islands. \ 
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of the Department of State, gapported by the Department’s Geographer, 
the Bureau of Oceans, International Environmental and Scientific Affairs, 
and other interested bureaus, chaired an interagency group in which repre- 
sentatives participated from the Departments of Defense, Justice, and the 
Interior, the Federal Energy Agency, the Coast Guard, and‘ the National 
Oceanographic and Atmospheric Administration of the Department of 
Commerce. Initial efforts concentrated on discussions between the U.S. and 
Canadian Legal Advisers concerning the continental shelf boundary in the 
Gulf of Maine area. Subsequently, this machinery was used to develop 
United States boundary positions in connection with the Fishery Conserva- 
tion and Management Act. 

By the time the Act became law on April 13, 1976, it was apparent that 
it would not be possible to negotiate agreed maritime boundaries with all - 
neighboring countries prior to the establishment of the fishery conservation 
zone on March 1, 1977. Therefore, in 1976 emphasis was placed on the de- 
termination-of a U.S. position in each boundary situation that would be con- 
sistent with U.S. ‘political, security, and economic interests and justifiable 
under international law. Consultations were undertaken with some coun- 
tries where the possibility of law enforcement problems due to overlapping 
claims seemed most acute. In some cases these consultations resulted in 
agreements or informal understandings with the countries concerned. All 
neighboring governments were given prior notification of the limits to which 
the United States would enforce its 200-nautical mile fisheries jurisdiction, 
beginning March 1, 1977.38 

The limits of the fishery conservation zone were announced in the Fed- 
eral Register on March 7, 1977. The Notice carefully recited in its preamble: 


The Government of the United States of America has been, is, and 
will be, engaged in consultations and negotiations with the governments 
of neighboring countries concerning the delimitation of areas subject to 
the respective jurisdiction of the United States and of these countries. 


The limits of the fishery conservation zone of the United States as set 
forth below are intended to be without prejudice to any negotiations 
with these countries or to any positions which may have been or may 
be adopted respecting the limits of maritime jurisdiction in such areas. 


Therefore, the Department of State on behalf of the Government of 
the United States of America hereby announces the limits of the fishery 
conservation zone of the United States of America, within which the 
United States will exercise its exclusive fishery management authority as 
set forth in the Fishery Conservation and’ Management Act of 1976, 
pending the establishment of permanent maritime boundaries by 
mutual agreement. 


There followed a long list of geographic coordinates that mark the limits of 
the U.S. fishery conservation zone and certain technical data to facilitate 
identification of those points on charts. 

This Notice was predicated on two basic legal propositions. First, under 


38 16 U.S.C. §1811. © ® Subra note 32. 
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general principles of international law and the 1958 Geneva Convention on 
the Continental Shelf, maritime boundaries between adjacent and opposite 
states are to be determined by agreement in accordance with equitable prin- 
ciples, and each state has an obligation to negotiate in good faith with its 
neighbors with a view to reaching agreement on the boundary between 
their respective jurisdictions. Second, as a matter of U.S. constitutional law 
and practice, the President has the authority to determine, in consultation 
with Congress, the boundary position to be espoused. by the United States 
in international negotiations and to be applied by it pending entry into force 
of a permanent boundary treaty. 

Duty To Negotiate. The duty to negotiate in good faith flows, we believe, 
from the principle of the sovereign equality of.states and the obligation of 
states to settle their international disputes by peaceful means, which are 
both recognized in the Charter of the United Nations.” This duty is implicit 
in Article 6 of the Shelf Convention—“the boundary . . . shall be deter- 
mined by agreement between them” —and it has been expressly affirmed by 
the International Court of Justice in the North Sea Continental Shelf cases: 


-The parties are under an obligation to enter into negotiations with a 
view so arriving at an agreement, and not merely to go through a formal 
process of negotiation as a sort of prior condition for the automatic 
application of a certain method of delimitation in the absence of agree- 
ment; they are under an obligation so. to conduct. themselves that the 
negotiations are meaningful, which will not be the case when either of 
them mse upon its own position without contemplating any modifica- 
tion of it. 


The United States recognized this principle in the 1945 Truman Proclama- 
tion and continues to attach importance to it. Although the duty to negotiate 
does not require a state to agree on terms acceptable to another state, 
it precludes a determination by one state to impose its will on another. 
Some give-and-take is implicit. Thus, the Notice stresses that positions 
adopted unilaterally by the United States—out of practical necessity-—are’ 
“without prejudice” to future negotiations with neighboring states. 

Executive Power. The executive power to establish provisional limits of the 
fishery conservation zone in boundary regions flows both from the Presi- 
dent’s responsibility under Article II of the Constitution to execute the laws 
` and from his express and implied powers under that article to conduct the 
foreign relations of the United States. Congress, when it established the 
fishery conservation zone, defined both the legal regime to be applied in 
that zone and its outward limits. However, Congress recognized in section 
202(d) of the Fishery Conservation and Management Act that the United 
States would have to make accommodations with other states in boundary 
regions where the U.S. 200-nautical mile fishery conservation zone overlaps 
the jurisdiction claimed by its neighbors.* 

Although the Act does not specify the form of agreement to be used to 


40 UN CHARTER, Art. 2(1) and (3). 41 [1969] ICJ Rer. 3, paras. 35 and 86. 
42 16 U.S.C. §1822(d). 
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establish the boundaries of the zone, the Executive has not construed sec- 
tion 202(d) as authorizing the establishment of permanent boundaries by 
executive agreement. The constitutional tradition that boundaries are made 
by treaty is too strong to warrant such a reading without support in the legis- - 
lative history of the Act.” 
On the other hand, the Executive does construe this provision as helpful, 
. additional support for the exercise of a power that the President derives 
from the Constitution to negotiate with foreign states“ and to make pro- 
visional boundary agreements pending conclusion of boundary treaties. 
Treatises cite provisional boundary agreements as a classic example of the 
executive agreement within the sole constitutional authority of the Presi- 
dent,* supported by precedents going back to the 19th century.*® 
This constitutional tradition is based on compelling prudential considera- 
tions. The President makes boundary treaties with the advice and consent 
of the Senate, but he aloné negotiates. The power to negotiate encompasses 
the power to define a negotiating position. In the context of boundary 
treaties, the power to propose translates into the power to claim territory 
or jurisdiction for the United States. Moreover, pending conclusion of a 
boundary treaty, U.S. law must still be enforced in boundary regions. 
Foreign fishing vessels, for instance, must be told where they may not fish 
without U.S. permission. The President, as Chief Executive, must determine 
how far to apply the law and where to exercise forbearance to avoid trans- 
forming conflicting jurisdictional claims into international conflict. The 
President must make these judgments in the light of U.S. economic and 


43 Article IV, section 3, cl. 3 of the Constitution provides that “the Congress shall have power 
to dispose of and make all needful rules and regulations respecting the territory or other - 
property belonging to the United States.” But this clause has never been construed as pre- 
cluding the President and the Senate from determining the boundaries of the United States 
by treaty. See, e.g., Florida Treaty with Spain of 1819, 8 Stat. 252; Webster-Ashburton Treaty, 
Aug. 9, 1842, United States-Great Britain, 8 Stat. 572, TS No. 119; Convention for the Solu- 
tion of the Chamizal Problem, Aug. 29, 1963, United States-Mexico, TIAS No. 5515, 15 UST 
21, 505 UNTS 185; Treaty to Resolve Pending Boundary Differences and Maintain the Rio 
Grande and Colorado River as the International Boundary between the United States and 
Mexico, supra note 23. 

4 It is well established that the President is the sole organ for communication with a foreign 
state (U.S. v. Curtiss-Wright, 299 U.S. 304 (1936)); the Executive holds the view that Congress 
cannot instruct the President in the exercise of that authority. See President Ford’s statement 
upon signing into law the Fishery Conservation and Management Act expressing concern that 
certain provisions “encroach upon the exclusive province of the Executive relative to matters 
under international negotiation.” 12 WeexKLyY Comp. oF Pres. Docs. 644 (April 19, 1976). 

42 C. HYDE, INTERNATIONAL Law 1,416 (1922); 5 J. Moore, supra note 19, at 210, 214; 
S. CRANDALL, TREATIES, THEIR MAKING AND ENFORCEMENT 112~14 (2d ed. 1916); 5 G. 
HackwortH, DIGEST OF INTERNATIONAL Law 390-94 (1943); 14 M. WHITEMAN, DIGEST oF 
INTERNATIONAL Law 245 (1970). 

48 See Exchange of Notes Between the United States and Great Britain, Oct. 20, 1899, 
Fixing Provisional Boundary Line Between Canada and the Territory of Alaska about the 
Head of Lynn Canal, 12 Bevans 251; modus vivendi as to the boundary line in the Stickine 
River, FOREIGN RELATIONS OF THE UNITED States, 1878, at 339, 346. And, see generally 
Administration Responses to Additional Questions Submitted for the Record by Senator 
Javits, S. Exec. Rep. No. 95- 49, 96th Cong., 2d Sess. (1980). 
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political interests, congressional intent, where relevant, and interna- 
tional law. 

A number of accommodations with neighboring states were necessary to 
implement the Fishery Conservation and Management Act, and they took 
a variety of forms, responsive to diverse geographic and political circum- 
stances. In two cases, Mexico and Cuba, the United States established pro- 
visional boundaries formally by executive agreement. In a third case, the 
United States and Canada have exercised restraint in boundary regions 
‘pending the establishment of boundaries by agreement. 

Mexico. The boundary with Mexico was one of the first addressed be- 
cause Mexico was the first neighbor of the United States to establish a 200- 
nautical mile zone—on July 31, 1976, 7 months before the U.S. fishery 
conservation zone became effective.“ An agreement was concluded with 
Mexico by exchange of notes on November 24, 1976. The agreement 
was not cast in the form of a treaty at that time because the parties wanted to 
consider whether further technical work was necessary to establish a scien- 
tifically more precise boundary. Later, however, both Governments con- 
cluded that the coordinates contained in the agreement of November 24, 
1976 were suitable for a permanent boundary, and a treaty using these 
coordinates was signed on May 4, 1978.48 

‘In the 1976 exchange of notes, each party agreed to recognize the 
boundary lines provisionally “pending final determination by treaty” of the 
maritime boundaries between the two countries. This arrangement was in- 
tended to deal with pressing, practical problems (notably fisheries and the 
need for certainty in outer continental shelf administration) without 
prejudice to constitutional processes. Thus, the exchange of notes will re- 
main in effect until a treaty is brought into force, or until either Govern- 
ment takes action effectively to terminate the agreement.” 

Cuba. The United States has concluded a series of provisional boundary 
agreements with Cuba. First, on April 27, 1977, the two Governments 
entered into an exchange of notes that established a modus vivendi on a 
maritime boundary to serve for 1977 while treaty negotiations were under 
way. By the time the Treaty was signed on December 16, 1977,°° it was 
clear that it could not be brought into force before the modus vivendi 
expired. There being a strong desire to avoid the potential for conflict in- . 
herent in a boundary dispute between the United States and Cuba, a pro- 
vision was inserted in Article V of the Treaty by which the parties agreed 
to apply its terms provisionally for a period of 2 years from January 1, 
1978. (A duration was imposed on this agreement because of the sensitive 


47 See note 28 supra. 

48 The Treaty on Maritime Boundaries Between the United States of America and the United 
Mexican States, S. Exec. Doc. F, 96th Cong., Ist Sess. (1979). See also infra text accompanying 
notes 59-65. i : 

4 The Agreement of Nov. 24, 1976 does not contain a specific termination provision and 
therefore its unilateral termination would be governed by customary international law. See 
generally Administration Response’, supra note 46. 

50 Maritime Boundary Agreement Between the United States of America and the Republic of 
Cuba, S. Exec. Doc. H, 96th Cong., Ist Sess. (1979). See text accompanying notes 69-70 infra. 
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political context.) Thus, this Treaty contains an executive agreement in its 
body and is appropriately styled “Maritime Boundary Agreement between 
the United States of America and the Republic of Cuba.”*! When the Senate 
did not act on the Treaty in 1979, the provisional agreement was extended 
by exchange of notes on December 28, 1979 for another 2-year period. 

Canada. Since early 1977 the United States and Canada have applied, in 
the areas where the claims of the two countries overlap,” the three prin- ' 
ciples of restraint set out in Article IX of their Reciprocal Fisheries Agree- 
‘ment of 1977: 


In the boundary regions, the following principles shall be applied as 
interim measures of mutual restraint pending the resolution of ques- 
tions pertaining to the delimitation of areas subject to the respective 
fishery jurisdiction of each party. 


\ / 
1. As between the parties, enforcement shall be conducted by the flag 
state. 


2. Neither party shall authorize fishing by vessels of third parties in 
the boundary regions. 


3. Either party may enforce against third parties in the boundary 
regions." ; 


The mutual restraint exercised by Canada and the United States in the 
boundary `regions has been an essential element in stabilizing the 
negotiating atmosphere and avoiding serious conflict on the rich fishing 
grounds on the northeast third of Georges Bank. 

The Canadian claims were first noticed on November 1, 1976,5 and the 
U.S. claims were announced on November 4, 1976.55 These notices are 
referenced in the preamble to the 1977 Reciprocal Fisheries Agreement and 
give definition to the boundary regions referred to in Article IX. Although 
the Reciprocal Fisheries Agreement did not formally enter into force until 
July 26, 1977, and expired on December 31, 1977, the principles of Article 
IX have been applied as a matter of executive discretion, both before it 
entered into force and since its expiration. 


- 51 Ibid. There has been much discussion lately of the President's power to apply treaties pro- 
visionally before they are ratified. From the constitutional perspective, this authority is only a 
particular instance of the President’s general power to make executive agreements based on his 
sole constitutional authority where all the commitments in such an agreement are within his 
constitutional power to perform without legislation. Provisional application of treaties should 
not be confused with the different obligation of a treaty signatory not to defeat the object and 
purpose of a treaty prior to Tauhcahon. Compare Article 18 with Article 25 of the Vienna 
Convention on the Law of Tréaties, UN Doc. A/CONF.39/27 (1969), reprinted in 63 AJIL 
875 (1969), 8 ILM 679 (1969). See also RESTATEMENT OF THE FOREIGN RELATIONS LAW OF THE 

UNITED STATES (REVISED), Tent. Draft No. 1, at 110, 116 A 

52 See supra notes 28 and 32. 

5 United States-Canadian Reciprocal Fisheries Agreement, Feb. 24, 1977, United States- 
Canada, 28 UST 5571, TIAS No. 8648. See H.R. Rep. No. 95-193, 95th Cong., Ist Sess. (1977). 

*1 See supra note 28. 5541 Fed. Reg. 18,619-20 (1976). 

58 See Maritime Boundary Settlement Treaty and East Coast Fisheries Resources Agreement: Hearings 
Before the Senate Comm. on Foreign Relations, 96th Cong., 2d Sess: 22 (1980) (statement of Philip 
M. Khitznick); 
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The Boundary Treaties 


As of this writing, the United States has signed five treaties delimiting 
maritime boundaries out to 200 nautical -miles— with Mexico, Venezuela, 
Cuba, and the Cook Islands, and with New Zealand concerning Tokelau— 
and one treaty with Canada submitting to international adjudication the 
maritime boundary dispute in the Gulf of Maine area." Of these, only’ the 
Treaty with Venezuela has entered into force. 

Each of the five delimitation treaties follows a similar format. There are 
technical provisions that set forth the geographic coordinates of the 
boundary line and the computational bases for determining the coordinates. 
Each treaty also includes a provision that establishes the legal effect of the 
boundary and a law of the sea disclaimer that makes clear that agreement 
between the parties on the maritime boundary does not constitute recog- 
nition of the jurisdiction-the other country may claim to exercise in the de- 
limited area beyond that otherwise recognized by the United States. There 
are slight variations of wording in these provisions. The pertinent text of 
the Treaty with Venezuela, in which the two points are combined, provides 
as follows: 


It is understood by the two Governments that south of the maritime 
boundary the United States of America shall not, and north of the mari- 
time boundary the Republic of Venezuela shall not, for any purpose, 
claim or exercise sovereign rights or jurisdiction over the waters or sea- 
bed and subsoil. The establishment of this maritime boundary does not 
affect or prejudice in any manner the positions of either Government 
with respect to the sovereign rights or jurisdiction of either State, the 
rules of international law concerning the exercise of jurisdiction over 
the waters or seabed and subsoil, or any other matter relating to the law 
of the sea.** 


Thus, the boundary established is a general maritime boundary, designed 
to serve for continental shelf, fisheries, and any other purpose recognized 
by international law. 

These treaties reflect the U.S. position that maritime boundaries are to be 
established by agreement in accordance with equitable principles. They are 
not agreements of maximum advantage for either side. Nor are they driven 


5? Treaty on Maritime Boundaries Between the United States and the United Mexican States, 
done May 4, 1978, supra note 48; Maritime Boundary Treaty Between the United States of 
America and the Republic of Venezuela, done March 28, 1978, United States-Venezuela, 
TIAS No. 9890; Maritime Boundary Agreement Between the United States of America and‘ 
the Republic of Cuba, done Dec. 16, 1977, supra note 50; Treaty Between the United States of 
America and the Cook Islands On Friendship and Delimitation of the Maritime Boundary 
Between the United States of America and the Cook Islands, done June 11, 1980, S. Exec. 
Doc. P, 96th Cong., 2d Sess. (1980); Treaty Between the United States of America and New 
Zealand on the Delimitation of the Maritime Boundary Between the United States of America 
and Tokelau, done Dec. 2, 1980, Treaty Doc. No, 97-5, 97—1; Treaty Between the Govern- 
ment of the United States of America and the Government of Canada to Submit to Binding 
Dispute Settlement the Delimitation of the Maritime Boundary in the Gulf of Maine Area, 
done March 29, 1979, as amended. 

58 TIAS No. 9890, Art. IV. 
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-by particular theories of international law. They are negotiated agreements 
based on mutual interest and applying methodologies suitable to expressing 
that interest in the particular circumstance. 

Mexico. Any boundary negotiation with Mexico is delicate because it takes 
place against a historical background dominated by the Treaty of Guada- 
lupe-Hidalgo*? concluded in 1848 following the U.S.-Mexican War, in which 
Mexico ceded territory to the United States embracing Texas, California, 
and other western states. Even in modern times, some boundary issues with 
Mexico have been very difficult. It took the United States more than 50 years 
to implement a 1911 arbitral decision awarding Mexico El Chamizal, 600 
acres of land in the city of El Paso, which had become separated from 
Mexico by the meanderings of the Rio Grande.® This issue was finally re- 
solved only in 1963 when the two countries concluded a convention that 
provided for the relocation of the river channel and placed the international 
boundary on the center line of the new channel.® 

As mentioned in the discussion of provisional arrangements, maritime 
boundary negotiations were begun first with Mexico, in the spring of 1976, 
because Mexico was the first neighbor of the United States to establish a 
200-nautical mile zone. Negotiations proceeded rapidly. because Mexico 
proposed a boundary line that the United States deemed consistent with its 
resource interests. That line was based on the methodology used in drawing 
the 12-nautical mile maritime boundary in the 1970 U.S.-Mexican 
Treaty®—a simplified equidistance line, with equal area trade- offs, giving 
full effect to islands. 

On the Pacific coast, the proposed boundary would trend in a south- 
westerly direction and bring four banks of fisheries importance under U.S. 
resource jurisdiction: Tanner, Cortez, Forty Mile, and Sixty Mile banks. 
On the western side of the Gulf of Mexico, the proposed boundary would 
extend in an easterly direction from the terminal point of the 12-nautical 
mile boundary to a point 200 nautical miles from each coast. Beyond that, 
there would be a gap of approximately 129 nautical miles without a 
boundary before the overlapping zones drawn from the Louisiana coast and 
small Mexican islands north of the Yucatan would create an east-west 
oriented boundary in the central Gulf. The gap would be created because 
in that area the opposing coasts are more than 400 nautical miles apart. 
Since the outer edge of the continental margin was in 1976 a matter under 
active negotiation at the Third United Nations Conference on the Law of the 
Sea, and since the water depths in the central Gulf did not admit of early 


5 Treaty of Peace, Friendship, Limits, and Settlement, done Feb. 2, 1848, United States- 
Mexico, 9 Stat. 922, TS No. 207, 9 Bevans 791. 

6° The Arbitral Convention and Supplemental Protocol between the.United States and 
Mexico and the award signed June 15,1911, together with the dissenting and individual 
opinions, and certain correspondence in the Chamizal case, are set forth in FOREIGN RELATIONS 
OF tHE UNITED STATES, 1911, at 565-605. See also 1 G. Hackwortn, supra note 45, at 
411-17, 441-42 (1940). 

ê! Convention for the Solution of the Chamizal Problem, supra note 43. 

8 Supra note 23. 
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exploitation, no effort was made to determine a boundary in this area when 
the Treaty was negotiated. 

The proposed boundary lines are influenced significantly by the use of 
islands as base points for determining an equidistance line. Using U.S. is- 
lands off the coast of California clearly benefited the United States in the 
. Pacific, while using smaller Mexican islands off the Yucatan benefited 

Mexico in the Gulf of Mexico.® At the time, this solution was thought to 
be in the best interest of both countries. 

The Mexican proposal was attractive to the U.S. negotiators, not only 
because it offered a prompt solution to a potentially serious dispute, but 
because it offered the United States jurisdiction over a large expanse™ 
of the Pacific that appeared important in terms of both fisheries and hydro- 
carbon resources. Further, the precedent of giving full effect to islands 
was perceived as consistent with U.S. interests in other boundary situations. 
American fishing interests strongly supported the treaty line, and the De- 
partment of the Interior, the agency responsible for development of the 
resources of the U.S. continental shelf, supported this outcome. It was eager 
to schedule a lease-sale in the boundary area off southern California,” 
and at that time it regarded the potential of the continental shelf under the 
deep waters of the central Gulf of Mexico as indeterminate. 

On the basis of this assessment, the Department of State accepted the 
Mexican proposal. The two sides also agreed to simplify the resulting line 
in order to provide for ease in the determination and application of the 
boundary. A technical exercise, involving equal area exchanges along a pre- 
cise equidistance line using islands as base points, resulted in simplified 
boundaries that have only three segments in the Pacific, two segments in 
the western Gulf of Mexico, and three segments in the eastern Gulf of 
Mexico. As noted above, the coordinates were first used in the provisional 
agreement of November 24, 1976, and were later incorporated into the 
Treaty signed on May 4, 1978 (see map 2).% 

The U.S.-Mexican Boundary Treaty was reported favorably by the Senate 

‘Foreign Relations Committee on August 5, 1980.% However, it was with- 
drawn from consideration on the Senate floor on September 16, 1980 after 
questions were raised about the hydrocarbon potential of the continental 
shelf in the Gulf of Mexico.® At the request of Senator Rudy Boschwitz 
(Rep.-Minn.), the U.S. Geological Survey has prepared a new study of the 
hydrocarbon resources. of that boundary area. 


® Article 121 of the Draft Convention on the Law of the Sea (supra note 15) creates a dis- 
tinction between rocks that cannot sustain human habitation or economic life of their own 
and islands. Rocks are not entitled to an exclusive economic zone. U.S. officials concluded, 
on the basis of information provided by Mexico that the Mexican island in question, Arecife 
Alacrán, was capable of meeting the island test. 

61 Approximately 18,000 square nautical miles. See testimony of Mark B. Feldman, $. Exec. 
Rep. 96-49, supra note 46. 

kog Department of Interior Press idas July 16, 1976, relative to OCS Lease-Sale No. 48, 
reprinted in 41 Fed. Reg. 29,440 (1976). 

6 See text accompanying notes 47—49 supra. © S. Exec. Rer. 96—49, supra note 46. 

8 126 Cong. Rec. $12,711 (daily ed. Sept: 16, 1980). ) 
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Cuba. As a result of the establishment of a 200-nautical mile zone by 
Cuba on February 24, 1977, there was an urgent need for agreement on a 
maritime boundary to facilitate law enforcement, to avoid adding boundary 
problems to the tensions between the two nations, and-to provide for cer- 
tainty in the development and exploitation of resources in the boundary 
region. 

In the course of 1976 it was eed that the position the United States 
should take concerning the maritime boundary with Cuba was that the 
boundary should be developed by applying the equidistance method, giving 
full effect to the Florida Keys and Dry Tortugas. 

The negotiation of the maritime boundary was made a lead item on the 
agenda when the two countries resumed direct diplomatic discussions in 
New York and Havana in the early part of 1977. Those discussions were 
complicated by the fact that the two countries used- different geodetic data, 
which meant that a geographic coordinate taken from a Cuban chart would 
not plot in the same position on a U.S. chart, and vice versa. Other chart-. 
ing difficulties and the Cuban straight baseline system further complicated 
the work.® However, there was no fundamental difference as to where the 
boundary, should be. 

. The parties were unable to resolve these technical problems in one round 
of negotiations, so the two sides agreed, through an exchange of notes dated 
April 27, 1977, on a line that would serve as a modus vivendi for 1977.7. 
That line was essentially an arbitrary selection of part of the line unilaterally 
asserted as the limit of the U.S. fishery conservation zone and part of Cuba’s 
claimed limits. At the same time, a method of work was agreed to, includ- 
ing exchange of data and charts, for the purpose of establishing a per- 
manent boundary by treaty. 

During the course of 1977 the technical work was carried through on a 
businesslike basis, resulting in a boundary treaty signed December 17, 1977. 
In general, after establishing a common datum, the parties determined an 
equidistance line, using the natural low-water baselines. A second equi- 
distance line was determined with comparable construction lines for both 
sides as base points. The parties adopted a simplified version. of a third 
line that was intermediate between the first two. The line established by 
the Treaty—although close to an equidistance line giving full effect to is- 
lands—is in fact a boundary every turning point of which has been estab- 
lished by negotiation. 

Venezuela. The maritime boundary with Venezuela raised other problems 
of interest which were successfully dealt with in the negotiation of the 
Treaty.” At the time the United States established the limits of its fisheries 


€ Much of the Cuban straight baseline system (decreed in 1977) meets the criteria for straight 
baselines, including that they be established in the general direction of the coast and in areas 
where the coast is deeply indented or cut into. (See Art. 4, Territorial Sea and Contiguous 
Zone Convention, supra note 4.) However, the United States questioned the utilization of 
straight baselines in the area affecting a U.S.-Cuban equidistance line since the coast in the 
relevant area is relatively smooth. 

70 See text accompanying notes 50—51 supra. 7! Supra note 57. 
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jurisdiction in the area south of Puerto Rico and the U.S. Virgin Islands, 
there was some question whether U.S. jurisdiction would abut against a 
Venezuelan 200-nautical mile zone or against a 200-nautical mile zone es- 
tablished from the Netherlands Antilles (Aruba, Bonaire, and Curaçao). 
Both neighbors were notified of the limits of the fishery conservation zone as 
set forth in the Federal Register on March 7, 1977.” The limit of the fisheries 
jurisdiction provisionally established by the United States was equidistant 
between base points in Puerto Rico and the U.S. Virgin Islands and certain 
points in the Netherlands Antilles. This position, while consistent with U.S. 
interests in the area and with U.S. positions adopted elsewhere, also had the 
merit of being without prejudice to the dispute then under way over the 
Venezuelan-Netherlands Antilles maritime boundary. Concern about 
prejudice to this dispute was removed when a settlement was reached be- 
tween the Netherlands and Venezuela on March 31, 1978. Its result was to 
create a wedge-shaped area in the Caribbean for the Netherlands Antilles 
that was not opposite the United States fishery conservation zone.” There- 
fore, south of Puerto Rico and the U.S. Virgin Islands, the United States 
had to deal only with Venezuela. . 

Another issue related to the treatment to be given to Aves Island, a small 
island in the eastern Caribbean sometimes used as a garrison by Venezuelan 
military authorities and more notable as sea turtle breeding grounds. 
The limits of the fisheries jurisdiction established provisionally by the 
United States gave full effect to Aves despite its small size, and the United 
States determined to maintain that position when the Netherlands and 
Venezuela reached their boundary settlement, which did not treat Aves as a 
special circumstance. That settlement, of course, did not and could .not 
prejudice U.S. rights and interests with respect to this delimitation.” How- 
ever, as a political matter, there was little to gain and potentially much to 
lose in asserting a broader U.S. boundary interest, particularly in light of 
the marginal resource interest in this area. 

The third matter of interest in the Venezuelan Treaty relates. to the 
formulation found in Article II, which has the boundary run 


along an azimuth of 274.23 degrees true from point 22, in the event that 
the maritime boundary of the United States of America extends west- 
ward, until the trijunction with a third State is reached. In no case shall 


72 Supra note 32. f j 

73 Venezuela-Netherlands Antilles Maritime Boundary Treaty, signed March 31, 1978. The 
outcome of the Venezuelan-Netherlands negotiations was of course known when the U.S.- 
Venezuela Maritime Boundary Treaty was signed on March 28, 1978. 

4 The International Court of Justice in the North Sea Continental Shelf cases ({1969] ICJ 
Rep. 3) and the tribunal in the Anglo-French Continental Shelf arbitration (THE UNITED KINGDOM 
oF GREAT BRITAIN AND NORTHERN IRELAND AND THE FRENCH REPUBLIC DELIMITATION OF 
THE CONTINENTAL SHELF Decision oF 30 June 1977, Cmnp. 7438 (1978), reproduced in 
18 ILM 397 (1979) {hereinafter cited as 1977 Award]) have made clear that maritime de- 
limitation between two states cannot prejudice the interests of third states in the area. See also. 
the Judgment of April 14, 1981 of the International Court of Justice concerning the Applica- 
tion by Malta for Permission to Intervene in the Case Concerning the Continental Shelf be- 
tween Libya and Tunisia ([1981] ICJ Rer. 3). 
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this trijunction point be further westward than latitude 15°14’28" N 
longitude 68°51'44” W.” f 


In an enclosed area such as the Caribbean Sea the rights of third states 
will often’ determine the terminal points of a boundary between two other 
states. Because of technical, legal, and other uncertainties, the precise 
western point of the U.S.-Venezuela boundary cannot be identified until 
other negotiations are completed, without at least conceptually prejudicing 
a third state’s interest. For this reason the above formulation was developed 
to allow the results of a U.S.-Dominican Republic agreement to determine 
this final western point. 

The Cook Islands. The issues of primary interest that arise in considera- 
tion of a maritime boundary with the Cook Islands relate to disputed is- 
lands, the international legal character of the Cooks, and the lack of a com- 
mon geodetic datum on the various islands affecting the boundary. 

Before a maritime boundary could be established between the United 
States, off the coast of American Samoa, and the Cook Islands, the status 
of four islands in the northern Cooks had to be resolved. The U.S. claim 
to Pukapuka (Danger), Manihiki, Rakahanga, and Penrhyn arises from oc- 
casional ¥9th-century visits to the islands by American whalers, and from 
execution of guano bonds under the Guano Islands Act of 1856. The United 
States has never administered the islands, which were first administered by 
Great Britain and later by New Zealand. The islands, all inhabited, are an 
integral part of the Cooks and are represented in its Government. The U.S. 
claim, therefore, has virtually no legal merit and is not supported by any 
other nation. Continued assertion of the claim is deemed to be inconsistent 
with the U.S: interest in maintaining friendly relations with the people of the 
South Pacific.” The Maritime Boundary Treaty resolves the matter by plac- 
ing the boundary between American Samoa and these islands and by ex- 
pressly recognizing the sovereignty of the Cook Islands over the four is- 
lands in the northern Cooks.” 

A second matter of interest derives from the Cooks’ political status of 
free association with New Zealand. The Cook Islands ‘is internally self- 
governing (having declared its own 200-nautical mile zone), may declare 
its independence at any time, and exercises foreign affairs competence in 
conjunction with New Zealand. The U.S. Government analyzed the organic 
documents establishing the Cook Islands Government and the historical 
practice of the United States with regard to interrational agreements with 
nonindependent nations. ‘Confirmation was requested, and received, from 
the Government of New Zealand that the Cook Islands had the competence 
to enter into international agreements and that New Zealand had no objec- 

` tion to its doing so in this case. Therefore, the decision was reached that 


% Treaty with Venezuela, supra note 57, Art. H. 

7€ See Letter of the Secretary of State to the President Transmitting the Treaty, Aug. 25, 
1980, S. Exec. Doc. P, supra note 57. 

77 The renunciation of U.S. claims to 25 small disputed islands in the far Pacific has been 
dealt with as a bipartisan matter since the Nixon administration. 


1981] MARITIME BOUNDARIES OF THE UNITED STATES 749 


there was no legal objection to the United States entering into a treaty rela- 
tionship with a political entity other than a fully sovereign state.” : 

The technical matters involved in the Cook Islands negotiation need not 
be gone into in any detail here.” Suffice it to say that difficult problems 
arise in determining equidistance lines or making other mathematical 
calculations if the reference points are not on a common datum, or if charts 
are of varying degrees of accuracy, or if symbolization on charts is not the 
same. It is easy to make reference to equidistance lines, but, especially i in 
certain areas of the world, quite another matter to establish one that i is 
actually equidistant from two points on the surface of the globe.* 

Tokelau. Tokelau is a very small dependency of New Zealand located north 
of American Samoa. As with the northern Cook Islands, the United States 
has in times past claimed the islands of Atafu, Nukunono, and Fakaofo, 
comprising 4 square miles and a population of 1600. If anything, the U.S. 
claim to these islands, which also is not recognized by any other nation, 
is of less merit than the case that might be made in support of a U.S. interest 
in the northern Cooks. Unlike the Cook Islands, however, Tokelau has from 
time to time claimed sovereignty, ownership, or a cultural right and interest 
in another island, Swains, which does belong to the United States:*! Swains, 
a privately owned island, has long been regarded as part of American 
Samoa and was formally annexed to American Samoa in 1925. 

A maritime boundary treaty putting Swains Island on the U.S. side and 
Atafu, Nukunono, and Fakaofo on the Tokelaun side of the boundary 
would fairly and effectively resolve these claims. Such a treaty was nego- 
tiated through diplomatic channels and was signed at Tokelau on December ` 
2, 1980 


Other Boundary Situations 


Although the U.S. maritime boundary position is based on the concept of . 
“equitable principles,” the boundaries that have been negotiated to date 
generally have been based on the equidistance method to one degree or an- 
other, giving full effect to islands. This approach has been adopted, not 
because the equidistance method has any special merit, but because its appli- 
cation in the particular circumstances served U.S. interests and the interests 
of our treaty partners. Equidistance is only a convenient technical method 
that may be practical for identifying a line to serve as a boundary if it is 
readily acceptable to both sides.® Thus, it is not surprising that in U.S. and 
international practice the maritime boundaries easiest to settle are fre- 


18 See Letter of the Secretary, supra note 76. 7 See Smith, supra note 31. 

30 The maritime boundary with the Cook Islands is an equidistance line that uses all islands 
as base points. It is 566.4 nautical miles in length and consists of 24 segments. The equidistance 
line has not been simplified. 

81 See 48 U.S.C. §1662. 

82 See Treaty with New Zealand, supra note 57. The maritime boundary with Tokelau is 
318 nautical miles in length and consists of 7 segments. It is a simplified equidistance line; 
the initial calculations use all islands as base points. 

83 See the Anglo-French 1977 Award, supra note 74, para. 97: 
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quently delimited with reference to the equidistance method. More complex 
or disputed boundaries are generally settled or decided by giving effect to 
other methodologies. 

The agencies formulating the U.S. boundary position have found in most 
cases that U.S. resource interests could be protected and agreement with the 
other country facilitated by a boundary position based on the equidistance 
method giving full effect to islands. In many instances, such as in the 
Caribbean and the far Pacific, it was concluded that resource or security 
interests in the boundary area were not significantly affected by feasible 
boundary positions. In other cases, notably Mexico, each side undoubtedly 
made its own interest calculations, which happened to coincide. 

The United States has also indicated its willingness to negotiate 
boundaries with Canada based upon equidistance methodologies in the 
three boundary areas on the West Coast and in the Arctic.** Canada has 
adopted that approach for the West Coast boundaries,® but claims a dif- 
ferent boundary in the Beaufort Sea based on its interpretation of the 1825 
Treaty between Russia and Great Britain. ` 

In two important areas, the United States has determined that the equi- 
distance method would not protect U.S. interests and does not conform with 
injernational law. The most important of these is the U.S.-Canada dispute 
over the sensitive boundary in the Atlantic Ocean in the Gulf of Maine/ 
Georges Bank area, which is discussed in detail below. The other i is the po- 
tential boundary with the Bahamas. 

The Bahamas. The boundary question between the United States and the 
Bahamas concerns a geomorphological region known as the Blake Plateau 
off the coasts of Florida and Georgia north of the Bahamas. As reflected in 
the Notice of March 7, 1977,°7 the United States is willing to establish a 
boundary based on the equidistance method in the Florida Straits where the 

U.S. and Bahamian coasts face each other across a narrow stretch.of water. ` 
However, if the equidistance line were extended north of the Bahamas, 


In short, this Court considers that the appropriateness of the equidistance method or 
any other method for the purpose of effecting an equitable delimitation is a function or 
reflection of the geographical and other relevant circumstances of each particular case. 
The choice of method or methods of delimitation in any given case, whether under the 
1958 Convention or customary law, has therefore to be determined in the light of those 
circumstances and of the fundamental norm that the delimitation must be in accordance 
with equitable principles. 


%41 Fed. Reg. 18,619 (1976). 

% 110 Can. Gaz., Extra No. 101 (Nov. 1, 1976). The United States and Canada do maintain 
different positions concerning the maritime boundary within Dixon Entrance off southeastern 
Alaska. 

3 The essence of Canada’s position is that the line established by the 1825 Treaty to divide 
British and Russian possessions in North America (12 Brit. Foreicn & St. Papers 38), and 
incorporated into the 1867 Convention on the Cession of Alaska (supra note 22), divides the 
maritime jurisdiction of the United States and Canada. The relevant language from Article 
I of the 1867 Convention is “the said meridian line of the 14st degree, in its prolongation 
as far as the Frozen ocean” (emphasis added). The United States takes this language to mean 
that the 141st meridian boundary stops at the coast. 

81 Supra note 32. 
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where the two coasts become geographically adjacent, the particular con- 
figuration of the coasts would have the effect of cutting off a large portion 
` of the continental shelf that is the natural prolongation of the opposite U.S. 
coasts. Thus, a delimitation in the Blake Plateau based on the equidistance 
` method would allocate to the Bahamas a huge region, wholly out of propor- 
tion to the length of its coast fronting on the area. 

To avoid this result, while neither asserting nor prejudicing a specific 
U.S. claim, the United States established the provisional limits of the fishery 
conservation zone in the Blake Plateau area considerably to the south of an 
equidistance line. The provisional limits begin in the west, near a point 
where the geographical configuration of the coasts ceases to be opposite, 
and extend in an easterly direction across the Blake Plateau. The Govern- 
ment of the Bahamas was informed that this line reflects a fisheries en- 
forcement limit and that the United States has not yet established its posi- 
tion respecting the continental shelf boundary in the area (see map 3). 
To date there have been no negotiations on this matter, and it may be some 
time before the issue is successfully addressed. 

‘The USSR. In the sensitive boundary area with the Soviet Union in. the 

_ Bering and Chukchi Seas and the North Pacific Ocean, general principles 
of international law do not govern the delimitation of the maritime 
boundary. The boundary there is established by the 1867 Convention with 
Russia effecting the cession of Alaska. In Article I of the Convention the 
Tsar agreed “to cede to the United States .. . all the territory and 
dominion now possessed by his said Majesty on the continent of America 
and in the adjacent islands” east of a line that passes through designated 
points “due north, without limitation, into the same Frozen ocean,” and 
southwesterly “to the meridian of one hundred and ninety-three degrees 
west longitude, so as to include in the territory conveyed the whole 
_ of the Aleutian islands east of that meridian.”® 

’ When the United States formulated the limits .of its 200-nautical mile 
fishery conservation zone in the waters off Alaska, it had to take into account » 
the fact that the U.S. zone would likely overlap the Soviet zone to be estab- 
lished pursuant to the Edict of the Presidium of the Supreme Soviet of 
December 10, 1976. There was little doubt that the concept of “territory 
and dominion” applies to a state’s “sovereign rights for the purpose of ex- 
ploring” the continental shelf “and exploiting its natural resources.”® 
It was less obvious that this language would apply to rights and interests 
in the water column, i.e., fisheries jurisdiction. l 


38 The position taken by the United States was protested by the Government of the Bahamas. 
In dealing with neighboring states on maritime boundary issues, political and economic fac- 
tors must be taken into account and considered together with the maximum legal claim that 
might be espoused. From the U.S. point of view, the fisheries enforcement limit over the Blake 
Plateau is a reasonable way of protecting U.S. options without staking outa maximum position. 

89 Convention on the Cession of Alaska, supra note 22, Art. I. 

% Edict of the Presidium of the USSR Supreme Soviet, Dec. 10, 1976, Temporary Measures 
for the Protection of Living Resources and Regulation of Fisheries in Areas Adjacent to the 
USSR Coast, reprinted in 15 ILM 1381 (1976). ` 

*' Convention on the Continental Shelf, supra note 7, Art. 2. 
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After careful consideration, however, the interested U.S. agencies deter- 
mined that the purposes of the Convention would be served if the line were 
utilized not only with respect to any assertion of sovereign rights or jurisdic- 
tion over the seabed and subsoil but also with respect to such assertions 
concerning the resources of the water column as might be valid under inter- , 
national law. Accordingly, the United States assured the Soviet Union in 
January 1977 that in exercising its fisheries jurisdiction the United States 
intends to act with full regard for treaties between the two countries and, 
particularly, to respect the line set forth in the 1867 Convention. A few 
weeks later, the USSR replied that it intends to adhere to the same Con- 
vention line in exercising its fisheries jurisdiction in the Arctic Ocean and the 
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Chukchi and Bering Seas on the basis that the line will not be used by a state 
for fisheries purposes in areas more than 200 nautical miles from its coast or 
islands. Both states have observed the 1867 Convention line in this manner 
in enforcing their respective fisheries jurisdiction, and there appears to be 
no disagreement that the Convention line is a maritime boundary 
established by treaty. ; i : 

The Caribbean. In the Caribbean four boundaries remain to be established. 
Problems are not anticipated in delimiting the boundary with the Nether- 
lands Antilles and with the United Kingdom in respect of Anguilla. On the 
other hand, the boundaries with the Dominican Republic and the British 
Virgin Islands have encountered at least some difficulty. 

The fishery conservation zone off Puerto Rico and the 200-nautical mile 
zone established by the Dominican Republic overlap in one important area 
` and leave other.areas unclaimed within 200 nautical miles of the coast. The 

important area of overlap is on the eastern edge of Cabo Engano Bank, an 
important fishing area for Puerto Rican and Dominican fishermen. In the 
latter part of 1977, U.S. and Dominican negotiators initiated discussions to 
resolve the maritime boundary and fishery questions that arose from. the 
establishment of 200-nautical mile zones. During those discussions it seemed 
clear that solutions were possible, but that further consultations within each 
Government and with affected interests would have to be undertaken. 
‘Unfortunately, those discussions have not resumed for a variety of reasons, 
but both sides have exercised enforcement restraint in the overlapping 
boundary region. 

The Reciprocal Fisheries Agreement with the United Kingdom records 
that the United States and the United Kingdom have acommon approach to 
the maritime boundary between the British and U.S. Virgin Islands.” But 
the establishment of a boundary has been delayed by the questioning of 
‘United States sovereignty over a small island in the U.S. group.® That 
matter now seems to be resolved, and it is likely that the parties will move 
forward to an agreement in the near future. 

The Pacific. The Treaties with the Cook Islands and Tokelau are the first 
of a. number of boundary agreements with U.S. island neighbors in the 
Pacific. It is hoped that through the process of establishing maritime 


% Treaty Relating to Traditional Fishing Activities in the Virgin Islands, done June 24, 1977, 
TIAS No. 9140. This Treaty expired by its terms on Dec. 31, 1978. A treaty similar in all re- 
spects has been submitted to the Senate for advice and consent to ratification. The Reciprocal 
Fisheries Agreement Between the Government of the United States of America and the 
Government of the United Kingdom of Great Britain and Northern Ireland, 1979, with Agreed 
Minute, done March 27, 1979, S. Exec. Doc. L, 96th Cong., 2d Sess. (1979). 

3 The preamble states: “Recalling that the two Governments have a common approach 
based on the principle of equidistance aaa the limits of fishery jurisdiction as between 
the United States and British Virgin Islands. . . .” A strict equidistance line has 100 turning 
or terminal points over 154 nautical miles. It seems reasonable to simplify such a i 

% Flanagan Island, due east of St. John. 

% Boundaries remain to be negotiated by the United States with Japan, Kiribati, Tonga, 
Western Samoa, New Zealand on behalf of Niue, the Marshall Islands, and the Federated 
States of Micronesia. j 
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boundaries by agreement in this area, the interest of the United States in 
friendly relations in the region will be strengthened. In none of the out- 
standing situations would there seem to be any difference in basic approach 
as to how the boundary should be determined. Moreover, as the regions in- 
volved are not areas of particular resource activity, there does not seem to be 
any urgency to move quickly to establish the boundaries. Therefore, in 
keeping with past practice, U.S. maritime boundaries in these- ‘regions will 
_ likely be established as opportunities arise or as an interest in doing so is 
asserted. In the meantime the United States is working through several 
surveying projects to update the charts of the area and to position the is- 
lands more accurately in relation to one another. 


HI. THe Guur oF MAINE AREA 


‘Background 


The Truman Proclamation. The United States position in the maritime 
boundary dispute with Canada off the Atlantic Coast is founded upon the 
Truman Proclamation of 1945, the special interest of the United States in 
the Gulf of Maine/Georges Bank area evidenced by three centuries of 
activity, and the international law applicable to the matter. 

The Truman Proclamation was issued only after long analysis within the 
U.S. Government as to both the specific U.S. interests at stake and the 
interests of neighboring countries. In this regard Canada, Newfoundland, 
Mexico, Cuba, the Soviet Union, and Great Britain were all notified of U.S. 
intentions and were given the opportunity to comment on the proposed 
proclamation. Along with the draft proclamation, each Government was 
provided with an explanatory memorandum which made clear that the 
United States believed that maritime boundaries were to be determined by 
agreement; that they were to be determined in accordance with equitable 
principles; and that, as far as the United States was concerned, delimita- 
tion could be deferred until practical necessities arose. These concepts un- 
derlie the subsequent history of U.S. maritime boundary practice. They are 
also the foundation of the international law on the subject, being referenced 
. in conventional law, by the International Court of Justice in the North Sea 
Continental Shelf cases, by state practice, and recently, by the arbitral tribunal 
in the United Kingdom-France Continental Shelf arbitration. 

Georges Bank. The Gulf of Maine area, including Georges Bank, has long 
been regarded as an area of special interest and importance io U.S. fisher- 
men. The riches of Georges Bank were known to New England fishermen 
in the 18th century, and early in the 19th century fishermen from Glou- 
cester, Massachusetts developed the halibut fishery on the Bank. Later the 
emphasis shifted to cod and haddock, and the fishermen sailed from a num- 
ber of New England ports including Boston and New Bedford. Throughout 
the 19th century and until the 1950’s the Georges Bank fishery was ex- 
clusively the province of New England fishermen.” 


%8 Between 1950 and 1960 the foreign catch on Georges Bank rose from virtually 0 to about 
12%. By 1972 the figures had reversed, with foreign fishermen taking 89.6% of the catch. 
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In the 1960’s, however, large factory fleets from the Soviet Union, Japan, 
and elsewhere moved onto Georges Bank. The freedom to fish on the high 
seas was cited as justification for interfering with the traditional U.S. fisher- 
ies. The wave of newcomers to the Bank included Canadian fishermen, 
who, as a result of large subsidies by the Canadian Government, were able 
to undersell U.S. fishermen in American markets. The competition both on 
the fishing grounds and in the marketplace was devastating to the New 
England fisheries industry.” Moreover, excessive foreign fishing seriously 
depleted a number of important fish stocks in the area. 

These developments ultimately led the United States to join the growing 
number of coastal states that extended fisheries jurisdiction out to 200 nauti- 
cal miles in the 1970’s. Until 1977 Canada and the United States claimed 
fisheries jurisdiction out to only 12 nautical miles. Accordingly, as a matter of 
traditional international law, fishing on Georges Bank was exercised as a 
high seas freedom by all countries. The Truman Proclamation, however, 
considered the continental shelf of the United States in terms of the 200- 
meter isobath— which clearly incorporates the entirety of Georges Bank as 
the natural prolongation of the United States. Since there was no practical 
need to define a continental shelf boundary until recently, no effort was 
made in the fifties and sixties to define the precise limits of the U.S. conti- 
nental shelf in this area. 

Canada opened the dispute by unilaterally licensing hydrocarbon devel- 
opment on Georges Bank inthe mid-sixties, although no drilling has been 
carried out in the disputed area of the Bank by either country. The first 
diplomatic discussions of the matter took place in 1970. Neither side pre- 
sented comprehensive argumentation, but there were widely divergent 
views about the location of the boundary. Canada argued for strict applica- 
tion of the equidistance method. Asa result of the deep concavity of the New 
England coast fronting the Gulf of Maine area, an equidistance line would 
incline sharply to the south across the U.S. coastal front, which would cut 
off a large portion of New England from its continental shelf and bring 
' the northeastern one-third of Georges Bank under Canadian jurisdiction. 
The U.S. position was that a boundary in accordance with equitable prin- 
ciples should follow the line of deepest water through the Northeast Chan- 
nel, which would bring all of Georges Bank under U.S. jurisdiction. 

No steps were taken to resolve the issue until 1975 when it became in- 
creasingly apparent that both countries were moving rapidly towards the 
extension of fisheries jurisdiction to 200 nautical miles. In December 1975, 
the Legal Advisers of the Department of State and the Department of Ex- 
ternal Affairs began a series of discussions that continued without success 
until mid-1976. The talks touched on all of the outstanding maritime 
boundaries but concentrated on the Gulf of Maine area. Parallel talks on a 


See generally SENATE ComM. ON COMMERCE, 94TH Conc., 2ND SESS., A LEGISLATIVE 
HISTORY OF THE FISHERY CONSERVATION AND MANAGEMENT AcT, 1976, at 669 (Comm. 
Print 1976). 

9? Id, at 1081; see Senate Hearings, supra note 56, at 10. 

98 LEGISLATIVE History, supra note 96, at 1085; see Senate Hearings, supra note 56, at 23. ° 
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possible East Coast fisheries regime also failed to gain momentum. Despite 
a serious effort by Secretary of State Kissinger and Foreign Minister 
MacEachen to resolve these issues, no solution was in sight when Canada 
decided it had to take the steps necessary to bring its 209-nautical mile 
fishery zone into force by January 1, 1977. - 

Accordingly, Canada on November 1, 1976 published an Order-in-Coun- 
cil setting forth the claimed limits of its fishery zones on the East and West 
Coasts.” The United States responded on November 4 with a Federal Register 
notice that described the limits of its continental shelf and fisheries jurisdic- 
tion in all four boundary areas.! 

The U.S. and Canadian claims overlapped in the Gulf of Maine/Georges 
Bank region, creating a disputed boundary area of approximately 9,000 
square nautical miles. To avoid a serious confrontation on the fishing 
grounds, the two Governments made arrangements in the Reciprocal 
Fisheries Agreement signed on February 24, 1977,'" for flag state enforce- 
ment by both countries in the boundary area. While this Agreement expired 
on December 31, 1977, both countries have continued to observe the modus 
vivendi in the boundary areas. 


The Applicable Law 


Under well-established principles of international law, coastal states exer- 
cise sovereign rights for the purpose of exploring and exploiting the 
mineral and living resources of the continental shelves appertaining to their 
coasts. In the last few years widespread state practice has gone far to estab- 
lish the right of coastal states to conserve and manage fisheries within 200- 
nautical mile zones of their coasts. As the regime of fishery zones is new, 
there is little established law with respect to the delimitation of such zones 
between adjacent or opposite states. But there is significant legal authority 
and practice with respect to the delimitation of continental shelves. The legal 
principles developed for continental shelf delimitation will be extremely 
helpful in the delimitation of fishery zones and, eventually, of 200-nautical 
mile economic zones. However, the delimitation of fishery zones will also 
need to take into account historic fisheries and similar considerations. 

The United States does not believe that international law establishes de- 
tailed and inflexible rules that can be applied automatically to determine the 
maritime boundary in each particular case. Instead, as the Truman Procla- 
mation and other statements of international law make clear, maritime 
boundaries are to be determined uy mutual agreement on the basis of 
equitable principles. 

The U.S. legal position with respect to the delimitation of maritime -> 
boundaries rests equally on Article 6 of the 1958 Geneva Convention on the 
Continental Shelf! and on the holding of the International Court of Justice 

39 110 Can. Gaz., Extra No. 101 (Nov. 1, 1976). 
1094] Fed. Reg. 18,619 (1976). See also text sl oie notes 84—86 supra. 


101 Supra note 53. 
102 Article 6(2) of the Continental Shelf Convention states: 


Where the same continental shelf is adjacent to the territories of two adjacent States, 
the boundary of the continental shelf shall be determined by agreement between them. 
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in the North Sea Continental Shelf cases that the delimitation of continental 
shelf boundaries between adjacent and opposite states - 


is to be effected by agreement in accordance with equitable principles, 
and taking into account all of the relevant circumstances, in such a way 
as to leave as much as possible to each Party all those parts of the conti- 
nental shelf that constitute a natural prolongation at its land territory 
into and under the sea, without encroachment on the natural 
prolongation of the land territory of the other.’ 


From the outset, the United States has perceived these two wiles as being 
fully consonant with one another. The reference to “equitable principles” 
in the ICJ opinion in the North Sea Continental Shelf cases springs directly 
pute the Truman Proclamation, and there is little doubt that the reference 

to “special circumstances” in Article 6 of the Convention was intended to 
carry forward the concept of equitable principles from the Truman 
Proclamation.’ 

This analysis was confirmed by the opinion of the tribunal in the Anglo- 
French Continental Shelf arbitration: 

the equidistance/special circumstances rule and the rules of customary 
law have the same object—the delimitation of the boundary in accord- | 
ance with.equitable principles. In the view of this Court, therefore, the 


rules of customary law are a relevant and even essential means both 
for interpreting and completing the provisions of Article 6.'° 


The tribunal noted that its decision on the boundary in the Channel Is- 
lands area, which was reached under customary law, would have been the 
same under Article 6.4% And with respect to the dispute in the Atlantic 
approaches, decided under Article 6, the tribunal held that the “consider- 
able” projection of the Scillies southwestward into the Atlantic constituted 
an element of distortion material enough to be regarded as a special cir- 
cumstance™ whose effect on a boundary based on strict equidistance would 
not be in accordance with equitable principles. 

Before the decision in the UK-France case, Canada adopted a number of 
positions similar to those argued to the arbitral tribunal by the United King- 
dom. The United Kingdom apparently claimed that the principles of law 
laid down in the North Sea cases were not relevant to delimitation under . 
Article 6 of the 1958 Shelf Convention. In addition, it also apparently main- 
tained that Article 6 establishes a “presumption” in favor of application of 
the equidistance method; that under the Convention France had the 
“burden of proof” to demonstrate special circumstances; and that “special 
circumstances” represent an exception to the general equidistance rule 
which must be narrowly construed. i 


In the absence of agreement, and unless another boundary line is justified by special 
circumstances, the boundary shall be determined by application of the principle of equidis- 
tance from the nearest points of the baselines from which the breadth of the territorial 
sea of each State is measured. 


103 [1969] ICJ Rep. 3, para. 101. ` 104 Id., para. 55. 
108 1977 Award, supra note 74, para. 75. 196 Td., para. 194. 
197 Fd., paras. 243-45. 
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All of these contentions were rejected by the arbitral tribunal, which 
specifically concluded that Article 6 establishes a single, “combined equidis- 
tance-special circumstances rule” that does not give rise to a “burden of 
proof,”! but rather “gives particular expression to a general norm that, 
failing agreement, the boundary between states abutting on the same 
continental shelf is to be determined on equitable principles.” The tri- 
bunal not only declined to interpret “special circumstances” narrowly, but 
it stressed that “under Article 6 it is the geographical and other circum- 
stances of any given case which indicate and justify the use of the equidis- 
` tance method as the means of achieving an equitable solution’ rather than 
the inherent quality of the method as a legal norm of delimitation”! (em- 
phasis added). 

Of particular relevance to the Gulf of Maine case, the court of arbitra- 
tion went out of its way to emphasize the point, first made by the ICJ 
in the North Sea Continental Shelf cases, that use of the equidistance method 
for a lateral delimitation frequently can produce unreasonable results. The 
tribunal noted that although the ICJ observations on this point 


were directed to the particular context of a concave coastline formed by 
the-adjoining territories of three States, they reflect an evident geo- 

- metrical truth and clearly have a more general validity. . . . [I]n the 
case of lateral boundaries the effect of any irregularity in the coastline 
on the areas of continental shelf allocated to each State by the equidis- 
tance method is automatically magnified, the greater the distance 
the boundary extends from the shore, ™ 


Following the decision of the arbitral tribunal in the Anglo-French case, 
Canada reviewed its position and on September 15, 1978, publicly gave 
notice of its intent to make an expanded claim based on a so-called equitable 
equidistance line 20-30 nautical miles further southwest than its original 
claim line.'”? This line apparently was constructed on the basis of a sentence 
in the tribunal’s opinion stating that a long promontory could be regarded as 
a “special circumstance.” Canada’s new line is an equidistance line, but one 
that ignores base points on Cape Cod and Nantucket Island. 

The U.S. response to the Canadian action was a prompt diplomatic rejec- 
. tion of the new Canadian claim and a refusal to extend forbearance from 
enforcement beyond the disputed area described by the claims noticed in 
November 1976 (see map 4). 

As a result of these developments, one cannot be certain whether the 
United States and Canada still have significant differences over the law ap- 
plicable to the delimitation of the maritime boundary in the Gulf of Maine 
area or whether the argument in the case will center primarily on different 
perceptions about the facts and their implications. 

The United States can be expected to argue, as it has in the past, (1) 
that Georges Bank constitutes part of the natural prolongation of the U.S. 


108 Id., para. 68. 109 7d., para. 70. 

110 Thid. u Jd., para. 36. 

112 See 112 Can. Gaz., Extra No. 79 (Sept. 15, 1978). f 

n3 Dep't of State File No. P78 0160—2316, reprinted in 73 AJIL 132 (1979). 


i 
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continental shelf and is an area of historic U.S. interest, including particu- 
larly fisheries interest; (2) that while the United States could reasonably 
claim a boundary further to the northeast, a boundary at the Northeast 
Channel is supported by the scientific facts and is fully in accord with equi- 
table principles; and (3) that the original Canadian equidistance line—let 
alone its new line—is manifestly unreasonable because: (a) in the particular 
geographic configuration of the New England and Nova Scotia coasts 
abutting the Gulf of Maine (the New England concavity and the Nova 
Scotian convexity combined with the sharp change in direction of the coast- 
‘line at the point of the international boundary), an equidistance line runs. 
sharply southerly across the U.S. coastal front, cutting it off from a large 
part of the adjacent continental shelf and fisheries resources; (b) a boundary 
based on the equidistance method would result in a distribution of the dis- 
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puted area to Canada far out of proportion to the length of the coast of 
Nova Scotia fronting on the Gulf of Maine, as compared to the much longer 
U.S. coastline abutting that body of water; and (c) an equidistance line di- 
viding Georges Bank would have serious detrimental effects in terms of re- 
source management and environmental controls. 

Canada can be expected vigorously to dispute these contentions, but it 
would be pointless for us to speculate on the arguments it may develop 
for this purpose. In the end, an international tribunal is likely to decide the 
matter on the basis of its own appreciation of the geographical facts and of 
other factors it may consider relevant.'* 


The Boundary Settlement Treaty 


On March 29, 1979, the United States and Canada signed two treaties 
designed to resolve the East Coast maritime boundary and fishery problems. 
By their terms the two treaties were linked so that neither could enter into 
force unless the other also did so. One treaty related to fisheries and would 
have established a detailed conservation, management, and regulatory 
structure for East Coast fishery resources of interest to the fishermen of both 
countries. The other treaty establishes procedures for the resolution of the 
maritime boundary dispute in the Gulf of Maine area by binding third- 
party adjudication.. i 

The Fisheries Agreement encountered strong opposition from New 
England and mid-Atlantic fisheries interests and the congressional delega- 
tion from the New England states."!® Consequently, after 2 years of delay, 
President Reagan decided in March 1981 to try to break the impasse by 
moving the Boundary Treaty through the Senate and by withdrawing the 
controversial Fisheries Agreement. 


"4 One view of the appropriate result is expressed in Sang-Myon Rhee’s article in the last 
issue of this Journal, Equitable Solutions to the Maritime Boundary Dispute Between the United 
States and Canada in the Gulf of Maine, 75 AJIL 590 (1981). While some of the analysis is con- 
sistent with the U.S. view, notably the emphasis on the geographic configuration of the coast 
of the Gulf of Maine and the criterion of coastal proportionality, much of it is not. We are not 
in a position to develop the U.S. case in the present article but feel obliged to advise the reader 
that there is no basis for Dr. Rhee’s assumption that the United States “would probably ac- 
cept” the line that he regards as equitable (text at n.187). Among other objections to such a 
simplistic “split the difference” solution, it does not satisfy the criterion of coastal proportion- 
ality and cannot be justified as effecting an equitable allocation of resources. We do not know 
what information the author has concerning the geomorphology and ecology of the Georges 
Bank; in our view, the differences between Georges and Browns Bank are substantial and 
highly relevant. 

Further, Rhee seeks to justify his line on the basis that it “would reduce a possible disparity 
between the maritime boundary settlement and the allocation of fisheries resources provided 
for in the Fisheries Agreement” (text above n.191). This analysis appears to be predicated 
upon the mistaken assumption that the United States and Canada would agree upon some 
alternative resembling that Agreement. However, the United States rejected the Fisheries 
Agreement because it viewed the allocation of resources effected by it as inequitable. A dis- 
position cannot be portrayed as in accordance with equitable principles on the basis that it 
corresponds to a proposed agreement rejected by one of the parties. 

M5 See generally Senate Hearings, supra note 56. 
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The Senate gave its advice and consent to ratification of the Boundary 
Treaty, with a number of technical amendments, on April 29, 198 1.46 The 
Canadian Government, though notat all happy over the loss of the Fisheries 
Agreement, is considering approving the Boundary Treaty as amended. 

The Maritime Boundary Settlement Treaty consists of four articles and 
two annexed Agreements providing for the submission of the boundary 
dispute to a Chamber of the International Court of Justice, or, if a Chamber 
cannot be organized in accordance with the parties’ wishes, to an ad hoc 
court of arbitration.'!” The Special Agreement between the Government of 
the United States of America and the Government of Canada to submit 
to a Chamber of the International Court of Justice the Delimitation of the 
Maritime Boundary in the Gulf of Maine Area, Annex I to the Maritime 
Boundary Settlement Treaty, isa more complex text providing the terms of 
reference for submission of the boundary delimitation to a Chamber of the 
World Court. 

Article I of the Special Agreement, as amended, prescribes that the parties 
will submit the question to a Chamber of the International Court of Justice 
composed of five persons.448 The Rules of the Court provide for çon- 
sultation with the parties concerning the judges to be elected." 

In Article II of the Special Agreement, the Chamber is requested to 
decide, “in accordance with the principles and rules of international law 
applicable in the matter between the Parties, the course of the single mari- 
time boundary which divides the continental shelf and fisheries zones of the 
Parties” from a point specified (which is the most landward point seaward 
of Machias Seal Island where the claimed lines of the parties intersect) to 
a point to be determined by the Chamber within a defined area seaward 
of Georges Bank. Paragraph 4 of Article II emphasizes the parties’ agree- 
ment to accept as final and binding the decision of the Chamber. 

Article III of the Special Agreement makes clear that the sole purpose of 
the maritime boundary is to divide the continental shelf and fishery zones . 
of the parties, and that the Special Agreement does not constitute recog- 
nition of the jurisdiction that the other country may claim to exercise in 


neS, Exec, Rep. No. 97-5, 97th Cong., Ist Sess. (1981). 

u? Article I of the Treaty establishes the parties’ agreement to submit the dispute to a Cham- 
ber of the International Court of Justice on the terms specified in the Special Agreement 
annexed to the Treaty. Article II provides that if a Chamber of the International Court of 
Justice is not constituted in accordance with the Special Agreement by the end of 6 months 
following the entry into force of the Treaty, either party may terminate the Special Agreement, 
whereupon the Arbitration Agreement, also annexed to the Treaty, automatically enters into 
force. Article III further provides that either party may terminate the Special Agreement if 
a vacancy on the Chamber is not filled to the satisfaction of the parties. In that case also the 
Arbitration Agreement automatically enters into force. Article IV as amended provides that 
the Treaty shall enter into force on the date of exchange of instruments of ratification 
(without reference to the Fisheries Agreement). 

"8 Article I of the Special Agreement also makes reference to Articles 26(2) and 31 of the 
Statute of the International Court of Justice. 

9 See Art. 17(2) of the Rules of Court, INTERNATIONAL COURT OF JUSTICE, ACTS AND 
DOCUMENTS CONCERNING THE ORGANIZATION OF THE Court, No. 4 (1978). 
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the delimited area, beyond that otherwise recognized by each country. In 
this connection, the United States and Canada maintain different positions 
on the breadth of the territorial sea, the scope of fisheries jurisdiction ex- 
ercised within the 200-nautical mile zone, and the legal regime for the conti- 
nental shelf. These differences are not affected by the Special Agreement or 
the maritime boundary established thereunder.*° 

Article V of the Special Agreement provides that proposals made during 
the course of negotiations for a maritime boundary settlement will not be 
introduced into evidence or publicly disclosed. The article also provides that 
the parties will notify each other and consult before introducing into evi- 
dence or argument diplomatic or other confidential correspondence. 

Article VII of the Special Agreement establishes a procedure for further 
extension of the maritime boundary established by the Chamber, if that is 
considered desirable by either party. In light of the fact that the Chamber 
has discretion within certain bounds as to the seaward extent of the mari- 
time boundary it establishes, this provision provides a means for the parties 
to complete the delimitation to the full extent of their fisheries jurisdiction 
or the seaward limit of the continental shelf. If the parties are unable to 
agree on such an extension within 1 year of a request to do so, either party 
may take the question back to the Chamber of the International Court of 
Justice constituted under the Special Agreement. 

The Agreement between the Government of the United States of 
America and the Government of Canada to Submit to a Court of 
Arbitration the Delimitation of the Maritime Boundary in the Gulf of Maine 
Area, Annex II to the Maritime Boundary Settlement Treaty, enters into 
force at such time as the Special Agreement is terminated by either party. 
In that case, Article I of the Arbitration Agreement establishes the parties’ 
agreement to submit the delimitation of the maritime boundary in the Gulf 
of Maine area to a court of arbitration composed of five persons mutually 
agreed upon by the parties. 

Apart from its potential significance as a landmark case in the delimitation 
of combined continental shelf-fishery zone boundaries, with obvious impli- 
cations for 200-mile economic zones, the Gulf of Maine case is of consid- 
erable importance as the first proceeding to utilize the 1972 rules of pro- 
cedure of the International Court of Justice respecting the operation of 
Chambers of the Court. 

The Statute of the World Court provides in Article 26(2) for the forma- 
tion of a Chamber composed of one or more judges for the adjudication 
of a particular case. The parties have had a decisive voice as to the number 
of judges who are to constitute the Chamber, but, until recently, no recog- 


12 Article IV of the Special Agreement asks the Chamber, and obligates the parties, to 
utilize certain technical provisions which are intended to avoid errors in the computation of 
the maritime boundary established by the Chamber. The parties have sought co avoid the sort of 
controversy that arose in the Anglo-French case and required the arbitral tribunal to address 
itself to questions raised by the United Kingdom concerning the 1977 Award, supra note 74. 
See the Decision of 14 March 1978 of the Court of Arbitration on the Delimitation of the 
Continental Shelf between the United Kingdom and France, reprinted in 18 ILM 462 (1979). 
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nized role in their selection, The purpose of this facility is to provide a more 
flexible and expeditious, procedure for the resolution of disputes. Unfor- 
tunately, the procedure has never been tested. 

In hopes of encouraging recourse to such Chambers, in 1972 the ICJ 
adopted amendments to its rules of procedure that afford the parties a 
greater role in their formation. Thus, Article 17(2) of the Rules now pro- 
vides a voice for the parties in the composition of the Chamber. If the par- 
ties exercise their option under Article 31(4) of the Statute to appoint ad 
hoc judges to the Chamber, the proceeding takes on many of the features of 
ad hoc arbitration, while preserving for the parties the prestige and relative 
economy of proceedings before the ICJ. 

Although no cases have yet been adjudicated under these procedures, 
Canada and the United States perceive advantages in their application in the 
Gulf of Maine case. The international community shares with the two parties 
an important interest in the success of this experiment. 


NEW LIFE FOR THE LAWS OF WAR 
By George H. Aldrich* 


On December 11, 1977, the Swiss Government opened for signature two 
Protocols! to the four Geneva Conventions of 1949 on the Protection of 
War Victims.” Forty-four governments signed either one or both Protocols 
on that day, and, by September 1979, 62 governments had signed one or 
both Protocols.” The Protocols entered into force on December 7, 1978, and 
by October 1980, were in force for 15 states.4 One of these Protocols de- 
velops the law applicable in international armed conflicts, and the other 
expands the protections currently accorded to the victims of noninterna-- 
‘tional armed conflicts by Article 3 common to the 1949 Conventions. 
Together the Protocols represent many years of effort, first by the Inter- 
national Committee of the Red Cross, and more recently by more than one 
hundred governments assembled in conference. During more than 8 
months af conference sessions over 4 years, these governments struggled to 
correct the perceived deficiencies in the law and to develop and articulate 
new rules to improve the protections available to the victims of armed con- 
flicts. Each government drew on its own experiences, and the result may 
reasonably be thought to be the composite reaction by the international 
community to the perceived inhumanities of wars during the past quarter 
century. Since we shall probably have to wait at least another quarter century 
before new efforts are made to develop the law further, it would seem 
appropriate to begin to analyze the two new Protocols and to draw some 
conclusions about them. This article, written by an active participant in the 
Geneva conference, attempts to contribute to this process by analyzing a few 
of the more significant developments in the law contained in Protocol I, 
that is, the Protocol dealing with international armed conflicts. 

This Protocol is so substantial (102 articles, plus two annexes) that it 
may reasonably be seen as a fifth Geneva Convention, However, it is not a 


* Ambassador, U. s. Department of State. . 

1 The texts of the two Protocols, UN Doc. A/32/144, Anns. I and II (1977), are reprinted i in 
197-198 INT'L Rev. oF THE Rep Cross 3 (1977) and 16 ILM 1391 and 1442 (1977). 

2 Convention for the Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field, 6 UST 3114, TIAS No. 3362, 75 UNTS 31; Convention for the Ameliora- 
tion of the Condition of the Wounded, Sick, and Shipwrecked Members of Armed Forces 
at Sea, 6 UST 3217, TIAS No. 3363, 75 UNTS 85; Convention Relative to the Treatment of 
Prisoners of War, 6 UST 3316, TIAS No. 3364, 75 UNTS 135; and Convention Relative to the 
Protection of Civilian Persons in Time of War, 6 UST 3516, TIAS No. 3365, 75 UNTS 287. 

3 See the Report of the Secretary-General, UN Doc. A/34/44& (1979), with attached list of 
signatories. The United States signed both Protocols, but they ave not yet been sent to the 
Senate for advice and consent. i 

1Ibid.; and Note from the Embassy of Switzerland dated Nov. 8, 1979, on file in the Office 
of the Legal Adviser, Department of State. The 11 parties covered by that Note are Botswana, 
Cyprus (Protocol I only), El Salvador, Ecuador, Ghana, Jordan, Libya, Niger, Sweden, Tunisia, 
and Yugoslavia. During 1980, Mauritania, Gabon, the Bahamas, and Finland acceded. 
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tightly woven whole, but rather a collection of separate parts, some of them 
quite impressive. Thus, in part it supplements the Geneva Conventions 
directly, for example, by Article 5 which establishes procedures designed to 
make it more likely that protecting powers will be appointed, by the series 
of articles concerned with the sick and wounded,’ and by the articles dealing 
with guerrillas, mercenaries, and prisoner-of-war treatment.® These articles 
change and develop in many significant ways the rules established by the 
Conventions, but they build upon the Conventions and add to them. Other 
parts of the Protocol in effect constitute additions to the Hague Conven- 
tions of 1907, and particularly to the regulations annexed to the fourth ~ 
Hague Convention.’ These articles, dealing with the methods and means of | 
warfare and the constraints imposed on combat in the interest of protecting 
the civilian population, are among the most interesting developments made 
by the Protocol—and are probably the most overdue.® Other parts of the 
Protocol seem to stand virtually on their own as mini-conventions dealing 
with discrete subjects that were not previously treated by the law—or were 
treated only very cursorily—for example, the very important articles con- 
cerned with medical aircraft (Articles 24-31, with another 13 articles on 
identification in an annex) and the articles (61- 67) concerned with civil 
defense.® 

In view of this structure, and the many substantive provisions of the 
Protocol, it would be beyond the scope of any single article to analyze the 
Protocol as a. whole. I propose to examine only a few of the major changes: 
in the law made by the Protocol with a view to assessing how well they are 
likely to meet the needs that have been revealed by recent wars. 


THE PROTECTING POWER SYSTEM 


To anyone who has watched the application of the laws of war in prac- 
tice, the most pressing need has to be better compliance with the law. The 
Geneva Conventions have provided arguments for the belligerents, but they 
have rarely provided guidance that has been accepted as decisive. The 
backbone of the Geneva Convention system is the protecting power: the 
neutral state or organization accepted by both sides as an observer, an out- 
side body to observe compliance and noncompliance and to protect the in- 


5 Arts. 8—23. 

® Arts. 43—47. 

1 Hague Convention on the Laws and Customs of War on Land of Oct. 18, 1907, with 
annex of regulations, 1 Bevans 631. 

8 Arts. 35-42 and 48-60. 

9 Contrast, in particular, the extensive protection of medical aircraft under Protocol I with 
the cursory treatment in Articles 36 and 37 of the Geneva Convention of 1949 for the 
Ameltoration of the Condition of the Wounded and Sick in Armed Forces in the Field, in 
which the basic rule is that “medical aircraft . . . shall not be attacked, but shall be respected 
by the belligerents, while flying at heights, times and on routes specifically agreed upon be- 
tween the belligerents concerned.” Given the increasing use of medical evacuation helicopters 
in recent wars and the clear correlation between quick evacuation of wounded to hospitals 
and higher survival rates, these new protections of medical aircraft may well prove to be by 
far the most significant humanitarian advance made by Protocol I. 
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terests of the enemy state, which cannot be present itself because of the 
armed conflict. In light of the critical role foreseen by the Conventions for 
the protecting power, it is sobering to realize that not a single protecting 
power has been accepted and permitted to function during armed conflict 
under the Conventions.since they entered into force. In a number of cases, 
particularly in the Middle East and in the several Indian-Pakistani wars, the 
International Committee of the Red Cross (ICRC} has been allowed to per- 
form some of the humanitarian functions of a protecting power, but these 
cases have been limited largely to prisoner exchange arrangements after 
the close of hostilities. In no case was the system of protecting powers fully 
implemented during the armed conflict.” 

The United States tried its best during the Vietnam War to prevail upon 
North Vietnam to accept a protecting power. At the beginning of 1966, 
the United States even obtained the consent of Egypt to serve in that 
capacity, but the Vietnamese would not agree."! The U.S. Government 
and the American military commands in Vietnam facilitated the activities of 
the ICRC in observing the treatment of prisoners held by the South Viet- 
namese, but Hanoi never accepted the ICRC as its protecting power in the 
South, partly, of course, because it refused at that time to admit that its 
armed forces were involved in the South.” 

‘The Protocol grapples with this problem, but with what can be described 
as only partial success. Article 5 of the Protocol reaffirms the duty of the 
parties to a conflict to designate and accept a protecting power for each 
and to permit it to function as foreseen in the Conventions (paragraphs 1 
and 2). If a protecting power has not been appointed, the article further 
provides that the ICRC is obliged to offer its good offices to the parties to the 
conflict in order to facilitate the appointment of a protecting power (para- 
graph 3). A procedure is established whereby the ICRC may ask each party 
to submit to it lists of acceptable protecting powers, which the parties are 
then obliged to furnish within 2 weeks. If a country or organization is named 


10 See the survey of practice since 1949 in Abi-Saab, The Implementation of Humanitarian Law, 
in THE New HUMANITARIAN Law oF ARMED ConrLicr 310 (ed. A. Cassese .1979). Abi- 
Saab indicates that protecting powers were appointed in the Suez crisis to cover French and 
British (but not Israeli) interests, but the United Kingdom was not then a'party to the 1949 
Conventions. He also states that a preexisting protecting power, appointed when diplomatic 
relations were severed, was permitted to function under the Geneva Conventions after the 
outbreak of hostilities in the Goa incident. For any extended conflicts, however, the failure 
of the protecting power system has been absolute. 

1 In late December 1965, Egypt agreed to serve as the protecting power for U.S. prisoners > 
in North Vietnam, but the request for Vietnamese agreement was rebuffed on January 10, 
1966. Telegrams on file in the Office of the Legal Adviser of the Department of State. 

2? It also seems likely that the North Vietnamese misunderstood and mistrusted the ICRC be- 
cause of its refusal to denounce publicly American bombing of North Vietnam. That, at least, 
was the clear implication of remarks to me in January 1973 by then Vice Foreign Minister 
Nguyen Co Thach when we tried (unsuccessfully) to involve the ICRC in the release of U.S. 
POW’s pursuant to the Peace Agreement. 

13 Article 5 reads as follows: 


1. It is the duty of the Parties to a conflict from the beginning of that conflict to secure 
the supervision and implementation of the Conventions and of this Protocol by the appli- 
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on both lists, the ICRC is enjoined from seeking the agreement of that 
country or organization to serve as protecting power. 

If there is still no protecting power, the parties to the conflict are re obliged 
to accept an offer by the ICRC or by any other organization offering guaran- 
tees of impartiality and efficacy to act as a substitute (paragraph 4). Neither 
the ICRC nor any other organization is bound to make such an offer, but 
if itis made, the parties are required to accept it. The text goes on to recog- 
nize, however, that “the functioning of such a substitute is subject to the 
consent of the Parties to the conflict.” This would seem to be merely : 
a statement of self-evident reality, but its inclusion in Article 5 apparently 
permitted those (led by the Communists) who opposed an automatic pro- 
tecting power to accept the article on the ground that the ultimate con- 
sensual nature of the protecting power system was thereby recognized.* 


cation of the system of Protecting Powers, including inter alia the designation and accept- 
ance of those Powers, in accordance with the following paragraphs. Protecting Powers 
shall have the duty of safeguarding the interests of the Parties to the conflict. 


2. From the beginning of a situation referred to in Article 1, each Party to the conflict 
shall without delay designate a Protecting Power for the purpose of applying the Con- 
ventions and this Protocol and shall, likewise without delay and for the same purpose, 
permit the activities of a Protecting Power which has been accepted by it as such after 
designation by the adverse Party. 


3. If a Protecting Power has not been designated or accepted from the beginning of a 
situation referred to in Article 1, the International Committee of the Red Cross, without 
prejudice to the right of any other impartial humanitarian organization to do likewise, 
shall offer its good offices to the Parties to the conflict with a view to the designation 
without delay of a Protecting Power to which the Parties to the conflict consent. For that 
purpose it may inter alia ask each Party to provide it with a list of at least five States 
which that Party considers acceptable to act as Protecting Power on its behalf in relation 
to an adverse Party and ask each adverse Party to provide a list of at least five States which 
it would accept as the Protecting Power of the first Party; these lists shall be communicated 
to the Committee within two weeks after the receipt of the request; it shall compare them 
and seek the agreement of any proposed State named on both lists. 


4, If, despite the foregoing, there is no Protecting Power, the Parties to the conflict 
shall accept without delay an offer which may be made by the International Committee of 
the Red Cross or by any other organization which offers all guarantees of impartiality 
-and efficacy, after due consultations with the said Parties and taking into account the 
result of these consultations, to act as a substitute. The functioning of such a substitute is 
subject to the consent of the Parties to the conflict; every effort shall be made by the 
Parties to the conflict to facilitate the operations of the substitute i in the performance of 
its tasks under the Conventions and this Protocol. 


5. In accordance with Article 4, the designation and acceptance of Protecting Powers 
for the purpose of applying the Conventions and this Protocol shall not affect the legal 
status of the Parties to the conflict or of any territory, including occupied territory. 


6. The maintenance of diplomatic relations between Parties to the conflict or the entrust- 
ing of the protection of a Party's interests and those of its nationals to a third State in 
accordance with the rules of international law relating to diplomatic relations is no ob- 
stacle to the designation of Protecting Powers for the purpose of applying the Conven- 
tions and this Protocol. 


7. Any subsequent mention in this Protocol of a Protecting Power includes also a 
substitute. 


4 See, e.g., the comment of the representative of the USSR when the text. was adopted in 
committee, in which he made clear that the compromise text was acceptable because it recog- 
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Clearly such a provision would have been valuable in Vietnam, At a mini- 
mum, it would have made it more embarrassing and ‘difficult for North 
Vietnam to avoid having someone present to observe its treatment of 
prisoners. Equally clearly, however, the new Article 5 does not go so far as 
it might; in particular, it does not prescribe the ICRC or some other body 
as an automatic fallback in case no protecting power ‘is put in place. In 
part, that failure is attributable to the ICRC itself, which was unwilling to 
commit itself in advance to becoming a substitute for a protecting power in 
all cases. However, the more important reasons are that it was evident that 
a protecting power could not in fact function without the acquiescence of 
the party in control of the territory on which it must function and that the 
Communist countries simply would not accept anything that went further 
than this article. 

Article 5 should make it more likely that protecting powers or sub- 
_ Stitute’ organizations will be appointed early in the course of future armed 
conflicts, but it does not (and doubtless could not) provide an assurance 
_ that a country like Vietnam, or North Korea, or Cambodia, would in fact 
permit any protecting power or substitute to function on its territory in any 
future war. 


THE GUERRILLA PROBLEM 


The third Geneva Convention of 1949 prescribes a series of require- 
ments for the entitlement of irregular armed forces to prisoner-of-war 
status. Article 4A, paragraph 2 of the Convention confers such status on: 


Members of other militias and members of other volunteer corps, 
including those organized resistance movements, belonging to a Party 
to the conflict and operating in or outside their own territory, even if 
this territory is occupied, provided that such militias or volunteer corps, 
including such organized resistance movements, fulfil the following 
conditions:. 


(a) that of being commanded by a person responsible for his sub- 
ordinates; 


(b) that of having a fixed distinctive sign recognizable at a distance; 
(c) that of carrying arms openly; 


(d) that of conducting their operations in accordance with the laws 
and customs of war. 


Except, perhaps, in inaccessible terrain, as with the Yugoslav partisans or 
those elements of the French Resistance operating in the Alps during the 


nized that “the activities of the Protecting Power designated by one of the Parties to the conflict 
must be subject to the consent of the other Party.” And he noted-approvingly that “the same 
held good in regard of the substitute.” See UN Doc. CDDH/I/SR.28, paras. 40-42 (1975), in 8 
UNITED NATIONS, DIPLOMATIC CONFERENCE ON THE REAFFIRMATION AND DEVELOPMENT OF 
INTERNATIONAL HUMANITARIAN Law APPLICABLE IN ARMED CONFLICTS: OFFICIAL RECORDS 278 
and 279, reproduced in 1 DIPLOMATIC CONFERENCE ON THE REAFFIRMATION AND DEVELOPMENT OF 
INTERNATIONAL HUMANITARIAN LAW APPLICABLE IN ARMED CONFLICTS: PROTECTION OF WAR 
Victims 199 and 200 (H. Levie ed. 1979). 
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Second World War, these requirements cannot and will not be respected in 
occupied territory. In the first place, they appear to contemplate full-time 
soldiers. In most circumstances the guerrilla fighter will be only a part-time 
soldier who must live an apparently normal civilian life except when he and 
his unit are actually engaged in military operations. A rule that requires 
him to distinguish himself at all times from the civilian population will simply 
make him an outlaw; he cannot respect it and hope to survive. 

Second, the rules of the 1949 Convention are unreasonable in requiring 
that the distinction from the civilian population must take the form of a uni- 
form or some other “fixed distinctive sign visible at a distance.” The carry- 
ing of arms openly should be an adequate distinction for the armed com- 
batant, and it is more compatible with the frequent need of the guerrilla 
to shift quickly from combatant to noncombatant status. For the guerrilla 
who is unarmed, for example the messenger, the radio operator, or the 
mover of supplies, some other means of distinction would clearly be re- 
quired, but one may question whether it is appropriate to enforce this 
requirement by deprivation of prisoner-of-war (PW) status, an issue 
discussed below. 

Third, the 1949 rules permit an occupying power to deny PW treatinent 
to captured guerrillas who meet all the requirements of distinction through 
several escape clauses not applicable with respect to regular soldiers. One is 
refusal to recognize the party to the conflict to which the guerrillas belong, 
which is likely to be the case for governments in exile or resistance and 
liberation movements. As a result of the experiences of the Second World 
War, the drafters of the 1949 PW Convention specified that members of 
the regular, uniformed forces of a party to the conflict are entitled to PW 
status even if that party is not recognized by the captors. This would have 
covered the Free French Forces, for example, but not the Maquis. A second, 
discriminatory escape clause is found in the requirement of paragraph 2 of 
Article 4 of the Convention that irregular units must respect the laws of 
war. Members of regular, uniformed armed forces do not lose their PW en- 
titlement no matter what violations of the law their units may commit, but 
the guerrilla unit is held to a tougher standard, and one that is obviously 
subject to abuse. Thus, under the 1949 Convention, a guerrilla may be de- 
prived of PW status upon capture despite the fact that he has complied 
fully with the difficult requirement of Article 4, because his captors believe 
that the guerrilla armed forces as a whole, or his unit, have not adequately 
respected the laws of war. 

Given all of these ways that an occupying power may justify refusal to 
accord PW status to captured guerrillas, it is scarcely surprising that the 
1949 PW Convention has not proved a significant protection for captured 
guerrillas; nor is it surprising that the law of war as a whole seems more 
likely to break down in guerrilla wars than in conventional wars, for the 
guerrilla has little incentive to comply with it. Thus, one of the most im- 


‘5 Article 4A, paragraph 3 states that prisoners of war include: “Members of regular armed 
forces who profess allegiance to a government or an authority not recognized by the Detain- 
ing Power” (emphasis added). 
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portant tasks before the recent Geneva conference was that of revising the 
law in ways that would give guerrilla forces an incentive to respect the law. 
At the same time, however, any revision of the rules -clearly should be done 
in such a way as not to increase significantly the risks posed to the civilian 
population of occupied territory. 

The main argument against modification of the draconian rules concern- 
ing guerrillas set forth in Article 4 of the 1949 Convention has always been 
that combatants must be required to distinguish themselves clearly and at 
all times from the civilian population in order for the civilian population to 
be protected. Certainly, it is true that where the armed forces of the occu- 
pying power are frequently attacked by guerrillas who appear to be civilians 
and carry concealed weapons, those occupying forces are more likely to 
shoot on sight any civilian who arouses their suspicions. 

On the other hand, it seems clear that the 1949 rules, which were de- 
signed to protect civilians, have in fact endangered the civilian population 
in occupied territory. By adopting standards of distinction that are impos- 
sible to respect and by providing escape clauses through which the occu- 
pying power can deny PW status to captured guerrillas, the 1949 Conven- 
tion’ virtually assures that guerrillas in occupied territory will disguise them- 
selves as Civilians and that the civilian population will suffer as a result. 
Experience in many conflicts has borne out this conclusion but has given 
little guidance as to how far and in what ways the 1949 rules should be 
changed. Indeed, it is not self-evident that it is possible to offer guerrillas 
inducements to distinguish themselves from the civilian population 
adequate to cause them to do so. But the recent Geneva conference could 
not, consistent with its humanitarian mandate, fail to make a maximum ef- 
fort. And it did so with results that deserve careful analysis, even though 
only time and experience will show whether and to what extent these 
changes in the law will induce changes in practice. 


COMBATANTS AND ENTITLEMENT TO PRISONER-OF-WAR STATUS 


Articles 43 through 47 of the new Protocol form a section entitled “Com- 
batant and Prisoner-of-War Status,” and represent a comprehensive and 
novel approach to this problem. The basic concept of this section is to 
create a single and nondiscriminatory set of rules applicable to all com- 
batants, regular and irregular alike, and to prescribe necessary, limited ex- 
ceptions for spies, mercenaries, and those guerrillas in occupied territory 
who take advantage of their apparent civilian status and conceal their 
weapons while moving into position for an attack. The thrust of the articles 
in each case is to make the exceptions as narrow as possible and to provide 
presumptions and procedures to prevent abuse of the exceptions. _ 

Article 43 defines the armed forces of a party to a conflict as “all or- 
ganized armed forces, groups and units which are under a command 
responsible to that Party for the conduct of its subordinates, even if that 
Party is represented by a government or an authority not recognized by an 


i 
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adverse Party.”!® While retaining the indispensable command link between 
party to the conflict and its armed forces, the absence of which distinguishes 
such persons as pirates, criminals, and terrorists, this article makes appli- 
cable to regulars and irregulars alike the exemption from recognition of a 
government or authority presently applicable only to regulars under Article 
4 of the 1949 PW Convention. Thus, the key issue for determining whether 
a person is a member of armed forces under this article is a factual issue—a 
command link—rather than a political issue—recognition.'” Moreover, the 
burden of proof on this issue has clearly been placed on the detaining power 
by Article 45, which provides that “[a] person who takes part in hostilities 
and falls into the power of an adverse Party shall be presumed to be a 
prisoner of war . . . if he claims the status of prisoner of war, or if he 
appears to be entitled to such status, or if the Party on which he depends 
claims such status on his behalf.” 

Article 45 also gives anyone who is to be tried for an offense arising out 
of hostilities the right to assert his entitlement to PW status before a judicial 


16 Article 43 provides: 


1. The armed forces of a Party to a conflict consist of all organized armed forces, groups 
and units which are under a command responsible to that Party for the conduct of its 
subordinates, even if that Party is represented by a government or an authority not recog- 
nized by an adverse Party. Such armed forces shall be subject to an internal disciplinary 
system which, inter alia, shall enforce compliance with the rules of international law appli- 
cable in armed conflict. 


2. Members of the armed forces of a Party to a conflict (other than medical personnel 
and chaplains covered by Article 33 of the Third Convention) are combatants, that is to 
say, they have the right to participate directly in hostilities. 


3. Whenever a Party to a conflict incorporates a paramilitary or armed law enforcement 
agency into its armed forces it shall so notify the other Parties to the conflict. 


17 One must distinguish here the cases of the guerrilla in occupied territory and the guerrilla 
of a national liberation movement. In the former case, at least, it should usually be admitted 
that there is an armed conflict to which the Protocol and the 1949 Conventions apply and 
that the occupied country was a party to the conflict, even if the particular government in 
exile is not recognized by the occupying power. In the liberation war, however (now identi- 
fied as an international armed conflict by Article 1, paragraph 4), the state allegedly sup- 
pressing the liberation movement is most unlikely to agree that the war is, in fact, a liberation 
war to which the Protocol applies, and therefore the very relevance of the rule of law is almost 
certain to be rejected by at least one of the two powers in a position to apply it. Thus, the 
new provisions on guerrillas in Protocol I are likely to affect practice only in occupied terri- 
tory. In this connection, it is interesting to note that liberation movements also may refuse to 
accept the obligations of Protocol I and the Geneva Conventions. In most cases, the ability 
of the movement to comply with the obligations of a party to the conflict seems more than 
doubrful. In a declaration made to the ICRC on November 28, 1980, the African National 
Congress of South Africa stated its intention “to respect and be guided by the general principles 
of humanitarian law applicable in armed conflicts” (emphasis added). Instead of 
filing with the Swiss Government a declaration under Article 96, paragraph 3 of the Protocol, 
undertaking to apply the Convention and the Protocol, the ANC has merely informed the 
ICRC that, “wherever practically possible,” it “will endeavour to respect the rules” of the Con- 
vention and the Protocol. For the text, see the letter from the Chairman of the UN Special 
Committee against Apartheid to the Secretary-General dated Dec. 3, 1980, UN Doc. A/35/710 
(1980). 
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tribunal and to have that question adjudicated.'* These procedures and 
clarification of the burden of proof are probably essential changes in the 
law if the captured guerrilla is not to be placed in the position of having to 
reveal information about the structure of his armed forces and the identity 
of his colleagues in order to demonstrate his entitlement to PW status and 
his right to have engaged in combat. Although the Protocol is silent on the 
point, it was not intended to change the Geneva Convention rule that pro- 
hibits the captor from compelling the captured soldier to reveal more in- 
formation than the minimum required for his identification.* Doubtless 
the provision of Article 45 of the Protocol that establishes a presumption 
of PW status when a prisoner who took part in hostilities claims PW status 
is subject to abuse by, for example, common criminals, but the risks of that 
seem less than the risks to guerrillas if the presumption did not exist.?° 
It seems a fair assumption that those persons who take part in hostilities 
in occupied territory are far more likely to be members of the guerrilla 
armed forces than individuals acting on their own. 

Having defined the armed forces of a party to the conflict, Article 43 
then proceeds to state that all members of the armed forces, except for 
medical personnel and chaplains covered by Article 33 of the 1949 PW Con- 
vention, are combatants who “have the right to participate directly in hos- 
tikities.” Thus, the Protocol avoids terms like legitimate and illegitimate com- 
batant, or privileged and unprivileged combatants; all members of armed 
forces are combatants, and all combatants are legitimate combatants. Well, 
not quite, for Article 44 provides for the forfeiture of combatant status by a 


` 


18 Article 45 provides: 


1. A person who takes part in hostilities and falls into the power of an adverse Party 
shall be presumed to be a prisoner of war, and therefore shall be protected by the Third - 
Convention, if he claims the status of prisoner of war, or if he appears to be entitled to 
such status, or if the Party on which he depends claims such status on‘his behalf by noti- 
fication to the detaining Power or to the Protecting Power. Should any doubt arise as to 
whether any such person is entitled to the status of prisoner of war, he shall continue 
to have such status and, therefore, ‘to be protected by the Third Convention and this 
Protocol until such time as his status has been determined by a competent tribunal. 


2. Ifa person who has fallen into the power of an adverse Power is not held as a prisoner 
of war and is to be tried by that Party for an offence arising out of the hostilities, he 
shall have the right to assert his entitlement to prisoner-of-war status before a judicial 
tribunal and have that question adjudicated. Whenever possible under the applicable 
procedure, this adjudication shall occur before the trial for the offence. The representa- 
tives of the Protecting Power shall be entitled to attend the proceedings 
in which that question is adjudicated, unless, exceptionally, the proceedings are held in 
camera in the interest of State security. In such a case the detaining Power shall advise 
_ the‘Protecting Power accordingly. 


3. Any person who has taken part in hostilities, who is not entitled to prisoner-of-war 
status and who does not benefit from more favourable treatment in accordance with the 
Fourth Convention shall have the right at all times to the protection of Article 75 of this 
Protocol. In occupied territory, any such person, unless he is held as a spy, shall also be 
entitled, notwithstanding Article 5 of the Fourth Convention, to his rights of communi- 
cation under that Convention. 


19 Art. 17 of the 1949 PW Convention, supra note 2. 
2° The presumption is, of course, rebuttable. 
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guerrilla who fails to comply with the minimum rule of distinction in oc- 
cupied territory, Article 46 says that spies are still spies, and Article 47 de- 
` prives mercenaries of combatant status. Let us examine these exceptions. 


Certain Guerrillas 


Article 44 contains an important exception to the general rule: the 
guerrilla who disguises himself as a civilian in order to move into position 
for his attack. Paragraph 3 of that article restates the customary law rule of 
distinction, but restricts it to more limited circumstances. It says that “com- 
batants are obliged to distinguish themselves from the civilian population 
while they are engaged in an attack or in a military operation preparatory 
toan attack.” Thus, guerrillas are not obliged to distinguish themselves while 
engaging in military operations not preparatory to attack, although one may 
doubt that an occupying power will be inclined to believe that there are any 
such operations. In any event, any guerrilla who fails to distinguish him- 
self during such military operations violates the rule of distinction and pre- 
sumably can be punished for that violation; but he can be punished only 
by applicable disciplinary or penal sanctions, not by forfeiture of his status 
as a lawful combatant or of his status as a prisoner of war.?!*The only — 
situations in which forfeiture of combatant and PW status is permitted dre 
set forth in the second sentence of Article 44, paragraph 3. It provides: 


Recognizing, however, that there are situations in armed conflicts: 
where, owing to the nature of the hostilities an armed combatant 
cannot so distinguish himself, he shall retain his status as a com- 
batant, provided that, in such situations, he carries his arms openly: 


(a) during each military engagement, and 


(b) during such time as he is visible to the adversary while he is en- 
gaged in a military deployment preceding the launching of an attack 
in which he is to participate. 


The justification for this novel approach rests partly in the judgment that 
the only situations in which the failure by a guerrilla to carry his arms 
openly endangers the civilian population so seriously as to require the ex- 
treme sanction of denying him PW status when captured are those set 
forth in the sentence just quoted. Certainly, those situations are the ones 
in which a failure to carry arms openly is most likely to make the armed 
forces of the occupying power shoot first and ask questions later when ci- 
vilians arouse their suspicions, but there will certainly be other situations as 
well in which failure by guerrillas to carry their arms openly will endanger 
the civilian population. Any armed guerrilla, for example, who is stopped 
or searched by occupying soldiers may well suddenly draw his weapon and 


21 Note the argument by Professor Kalshoven, which has considerable force, that the sanc- 
tion of loss of PW status is important because trials of prisoners of war during hostilities 
are rarely held in view of the risks of reprisals. Kalshoven, Reaffirmation and Development 
of International Humanitarian Law Applicable in Armed Conflicts: The Diplomatic Conference, Geneva, 
1974-1977 (pt. 1), in 8 NETH. Y.B. INT'L L. 107, 132 (1977). 
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open fire on the soldiers. If captured, he could not be deprived of PW 
status under Article 44 unless he was engaged in a “military deployment” 
within the meaning of paragraph 3(b), but it is difficult to argue that his 
actions have not increased the risks faced by unarmed civilians who may in 
the future be stopped or searched. Thus, the line drawn by this article 
cannot be explained solely by reference to the risk created for the civilian 
population. Equally a part of the rationale for the approach taken by 
Article 44 is the judgment that the conditions of warfare in occupied terri- 
tory make it unrealistic to expect guerrillas to carry arms openly except 
during engagements and military deployments and that, if the guerrillas are 
to be given an incentive to comply with the law, their right to PW status 
cannot be dependent on their doing the impossible. The writer is sympa- 
thetic to this judgment, which seems borne out by the experience of guerrilla 
warfare in recent decades. Only time and experience will establish whether 
this judgment was correct, whether it will remain valid for future armed 
conflicts, and whether the incentive offered is adequate to affect the conduct 
of guerrillas. 

Several related problems are worth noting in connection with these ex- 
ceptions in Article 44, paragraph 3. First, although the article does not say 
so, it was ‘clearly understood in the negotiations that the “situation . 
where .°. . an armed combatant cannot so distinguish himself” could arise 
only in occupied territory or in the closely analogous case of a war of na- 
tional liberation.” Thus, combatants infiltrated behind the enemy’s lines in 
territory that is not occupied cannot expect to benefit from this provision 
and will certainly be vulnerable to loss of PW status unless they carry their 
arms openly or otherwise distinguish themselves at all times during their 
military operations preparatory to an attack. 

Second, the term “deployment” is a critical one for guerrillas operating 
in occupied territory. The negotiating history reveals that there was no 
agreement on the meaning of that term. Some delegates asserted that any 
movement toward the place from which an attack was to be launched would 
be part of a “deployment,” and others asserted that only movement during 
the last few moments before the attack was launched would be included in 
“deployment.” Certainly, the word is ambiguous, and its ambiguity was 
probably essential to agreement at the conference to the text. Some states 
expressed understandings on this question at the time of signature of the 
Protocol, and we may anticipate that others will do so upon ratification.” 
In any event, since the interpretation that matters most in practice will 
be the interpretation placed upon it by the occupying power, we would have 
to expect the broader interpretation of deployment to become dominant in 
practice. 


22 See the Report of the Third Committee on the work of the fourth session, UN Doc. 
CDDH/407/Rev.1 (1977), para. 19, quoted in 15 OrriciaL RECORDS, supra note 14, at 453. 

23 At the time of signature the United States made several declarations, including the follow- 
ing: “It is the understanding of the United States of America that the phrase ‘military deploy- 
ment preceding the launching of an attack’ in Article 44, paragraph 3, means any move- 
ment towards a place from which an attack is to be launched.” 
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Third, as Article 44 shifts the main burden of punishing guerrillas who 
fail to distinguish themselves from the civilian population during military 
operations from the sanction of loss of PW status to penal and disciplinary 
sanctions, the military laws of state parties will have to be changed to make 
such punishment possible. It is doubtful today whether many states have 
laws purporting to make such acts punishable. While Article 44 is intended 
to permit punishment of POW’s who have failed to distinguish themselves 
from the civilian population during their military operations, such punish- 
ment will remain only a theoretical sanction unless national military laws 
authorize it.” 


Spies 


Probably no one involved in preparing for the work of the Geneva con- 
ference expected that the final Protocol on international armed conflicts 
would contain a whole article dealing with spies. Such an article became 
necessary only once the sweeping approach had been adopted of making 
all members of the armed forces combatants and all captured combatants 
prisoners of war. Once that was done, it readily became apparent that a 
provision would be needed to the effect that, 


Notwithstanding any other provision of the Conventions or of this 
Protocol, any member of the armed forces of a Party to the conflict who 
falls into the power of an adverse Party while engaging in espionage 
shall not have the right to the status of prisoner of war and may be 
treated as a spy. 


This provision became paragraph 1 of Article 46. 

Paragraphs 2 and 4 of that article were added to restate (and thus in- 
controvertibly to preserve) the rules of customary law that a soldier who 
gathers information while wearing the uniform of his armed forces cannot 
be considered a spy and that a spy who evades capture and rejoins his own 
armed forces may not, if captured thereafter, be punished for his previous 
acts of espionage. 

The third paragraph of Article 46 is new—and of potentially great 
significance for underground combatants in occupied territory. It provides: 


3. A member of the armed forces of a Party to the conflict who is a 
resident of territory occupied by an adverse Party and who, on behalf 
of the Party on which he depends, gathers or attempts to gather in- 
formation of military value within that territory shall not be considered 
as engaging in espionage unless he does so through an act of false 
pretences or deliberately in a clandestine manner. Moreover, such a 
resident shall not lose his right to the status of prisoner of war and 
may not be treated as a spy unless he is captured while engaging in 
espionage. 


24 This is quite apart from the valid concern raised by Kalshoven about the political viability 
of wartime trials of POW’s. See note 21 supra. It is possible that U.S. law would already permit 
such punishment as an offense against the laws of war if Ex parte Quirin (317 U.S. 1 (1942)) 
is still sound law, but it seems preferable to enact a more specific offense as part of the im- 
plementation of the Protocol. 
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The first sentence may seem to state the obvious, as the customary defini- 
tion of a spy is one who acts clandestinely or through false pretenses, but it 
seems particularly important to state this rule when dealing with residents 
of occupied territory.” Thus, an underground soldier who is a resident of 
occupied territory and who observes enemy military deployments while he is 
walking to work or while engaged in any legitimate activity cannot be con- 
sidered a spy because he notes them for communication to the underground 
forces. On the other hand, if he acts clandestinely, for example, by obtaining 
access to a military installation by means of a forged pass or by concealing 
a camera, he may be treated as a spy. 

It is the second sentence of this provision that makes the most important 
change in the law by restricting treatment as spies to those resident com- 
batarts who are caught in the act of espionage. This limitation is very sig- 
nificant, as it forecloses an otherwise tempting escape clause by which an 
occupying power could deny PW status to resident guerrillas. On the other 
hand, it still should deter espionage, as the risk of being caught in the act 
may be substantial in occupied territory, in. part because the occupying 
power will have to determine what “engaging in espionage” means.”® 


Mercenaries 


Aricle 47 provides that “a mercenary shall not have the right to be a com- 
batart or a prisoner of war.” However, this exception is more apparent 
than real because the definition of “mercenary” is carefully designed to en- 
sure zhat only true mercenaries are covered and that the provision cannot 
be misused to deny combatant and PW status to any other persons. 
Thus, the provision requires that, to be a mercenary, a person must be 
“specially recruited . . . in order to fight in an armed conflict,” that is, as 
a combatant, not merely as an adviser, and for a particular armed conflict, 
not s:mply to be available for any conflicts that may come along. Second, 
it prevides that a person cannot be a mercenary unless and until he “does, 
in fact, take a direct part in the hostilities”; so even a mercenary is not a 
mercenary until he goes into combat. Third, it is specified that to be a mer- 
cenary, a person must be motivated “essentially by the desire for private 
gain and, in fact, is promised . . . material compensation substantially in 
excess of that promised or paid to combatants of similar renks and func- 
tions in the armed forces of that Party.” This standard requires proof both 
of motive and of the fact of promised compensation that is significantly 
higher than that of others who have similar responsibility and perform 
similzr functions. Thus, fighter pilots, for example, can be paid much more 
than infantry, provided all pilots of equal rank receive roughly the same 


25 See the definition of a spy in Article 29 of the regulations annexed to the fourth Hague 
Convention, note 7 supra. 

26 See the Report of the Third Committee on the work of the third session, UN Doc. 
CDDH/236/Rev.1 (1976), paras. 36—38, quoted in 15 OFFICIAL RECORDS, supra note 14, at 388 
and 389, which suggests that each act of espionage should end when the information is trans- 
mitted by the spy to his armed forces. The report also notes the importance of the question of 
who is and is not a “resident” of occupied territory. 
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pay and that much higher pay is not given to certain pilots ‘ 
recruited.” 

To ensure that even these strict standards cannot be misused to label a 
legitimate soldier a mercenary, the article goes on to state that certain addi- 
tional categories of persons cannot be considered mercenaries, Że., nationals 
of any party to.the conflict, residents of any territory controlled by any 
party to the conflict, a member of the armed forces of any party to the con- 
flict, and any member of the armed forces of any state not involved in the 
conflict who has been sent on official duty by that state. Certainly, there have 
been persons in recent conflicts, particularly in Africa, who might qualify as 
mercenaries under this text, but it would not seem difficult in the future for 
any party to a conflict to avoid its impact, most easily by making the persons 
involved members of its armed forces. While the negotiators of this pro- 
vision were definitely aware of the possibilities for evasion, they were more 
concerned about the risks of abuse—the denial of PW status through 
charges that prisoners were mercenaries. 


‘specially 


THE CONDUCT oF HOSTILITIES 


For the first time since the Hague Conventions of 1907, an effort has 
been made in Protocol I to revise and bring up to date the law as it relates 
to the, conduct of hostilities between opposing armed forces. Previously, 
the “law of Geneva” was restricted to the protection of war victims who were 
removed from the battle, that is, the sick and wounded, prisoners of war, and 
residents of occupied territory, and other aliens in the power of an adverse 
party. The conduct of armies in the field was left to the “law of The Hague” 
and to customary international law. 

While there had been several unsuccessful efforts to develop that law, 
governments, particularly those of the industrialized major military powers, 
tended to resist these codification efforts, clearly preferring custom as the 
vehicle for change. This preference doubtless reflected concern that codifi- 
cation would be more likely to result in unrealistic restrictions that would 
prove unacceptable in practice. Certainly, one can question whether codifi- 
cation of the law of aerial warfare in the 1920’s or 1930’s would have 
endured under the stress of the Second World War and would have pre- 
vented the strategic bombing of cities. And yet, any comparison of the rela- 
tive development of the Geneva law and the Hague law during the years 
from 1907 to 1977 will show that the Geneva law has developed more 
rapidly and broadly. Although there are doubtless many reasons for this . 
fact, the choice of technique for legal development has clearly been a factor. 
- To leave the development of the law to custom is to leave the decisions 
to be made in the heat of battle by those who are fighting wars, and that 
tends to produce the lowest common denominator.”* 

Many of the provisions of Protocol I dealing with the law of combat may 
still be seen as designed to protect war victims if one expands the category 


27 See note 7 supra. 
28 On the choice between custom and codification, see Aldrich, Establishing Legal Norms 
Through Multilateral Negotiation—The Law of War, 9 Case W. Res. J. INT'L L. 9 (1977). 
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of victims to include civilians in territory controlled by the enemy, but 
other provisions clearly are not linked to the protection of civilians. These 
latter include provisions on weapons,” perfidy,” quarter,*! enemies hors 
de combat, and airmen descending by parachute.* Although the provisions 
designed to protect civilians are, by and large, more interesting and innova- 
tive, the inclusion in the Protocol of the more limited provisions on weapons 
and combat law means that future codification efforts should be able to 
address any and all issues of the laws of war. The artificial compartments of 
“Hague law” and “Geneva law” have dissolved for good. 

Among the significant advances made by the Protocol with respect to the 
protection of civilians are the first codification of the customary law rule of 
proportionality ;** a new prohibition of starvation of civilians as a method of 
warfare;* special protection of dams, dikes, and nuclear power stations;%6 
the restriction of target area bombardment in cities;*” and the protection of 
the natural environment against methods or means of warfare that may be 
expected to cause widespread, long-term, and severe damage.** Each of 
these provisions proved very difficult to negotiate, and the resulting texts 
are often less clear than the subjects deserve. In general, I believe it can be 
said that they provide as much protection to civilians as was negotiable at 
the time. Moreover, they contain sufficient flexibility and recognition of the 
pressures and confusion of combat so that conscientious and properly 
trained officers who try to apply them on the basis of available information 
should be able to do so without either undermining the success of their 
mission or running the risk of committing war crimes. 

The meaning of the general prohibition on the starvation of civilians 
stated in Article 54, paragraph 1, is spelled out in the remaining four para- 
graphs of that article and in related provisions concerning relief.*° Thus, the 
deliberate destruction of food, crops, and drinking water supplies is pro- 
hibited if it is done for the purposes of.denying them for their sustenance 
value to the enemy or to the civilian population. Collateral damage is not 
covered. Neither is deliberate destruction carried out for other purposes, 
e.g., to clear a field of fire or prevent the use as cover by an enemy of an 


29 Arts. 35 and 36. 32 Art. 37. 
31 Art. 40. 32 Art. 41. 
3 Art. 42. 


31 Art. 51, para. 5(b), and Art. 57, para. 2(a)(iii) and 2(b). In essence, the rule prohibits any 
attack “which may be expected to cause incidental loss of civilian life, injury to civilians, 
damage to civilian objects, or a combination thereof, which would be excessive in relation to 
the concrete and direct military advantage anticipatėd.” 

35 Art, 54, : 36 Art. 56. 

37 Art, 51, para. 5(a). 38 Art. 35, para. 3, and Art, 55. 

39 See the careful analysis of the interrelation between the substantive rules and the required 
precautionary measures in part II of Professor Kalshoven’s article, supra note 21, 9 Neru. 
Y.B. Int’ L. 107 (1978). 

4 Article 54 provides: 


1. Starvation of civilians as a method of warfare is prohibited. 


2. Itis prohibited to attack, destroy, remove or render useless objects indispensable to the 
survival of the civilian population, such as foodstuffs, agricultural areas for the production 
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orchard or storage buildings, although the proviso in paragraph 3(b) 
suggests that there may be some obligation to ensure relief supplies from 
either local or external sources in the extreme case where such destruction 
would cause starvation or force movement of the civilian population. The 
relief provisions also make it clear that the obligation to allow passage of 
food supplies, for example, to a besieged city, may be subject to conditions 
imposed by the besieging party, including search of the relief supplies and 
requiring distribution to be made under the supervision of a protecting 
power.*! In sum, the prohibition of starvation is really a prohibition of cer- 

tain acts intended to result in starvation, not a prohibition of acts that may 
produce starvation but are done and are justifiable on other grounds, al- 
though the underlying responsibility of each of the parties to the conflict 
to ensure adequate food and water to the civilian population is clearly 
stated. 

It should be noted that the list of objects indispensable to the survival 
of the civilian population set forth in paragraph 2 of Article 54 is illustra- 
tive, not exhaustive. This was done as a matter of caution, it being doubt- 
ful that all contingencies could be foreseen, but the list given (all relating to 
food and drink) includes every item that could be identified as always in- 
dispensable. Proposals to add other items to the list, such as communica- 
tion systems for food distribution and fuel reservoirs, were rejected by the 
conference, as such items are often, if not always, important military objec- 
tives.“ It seems conceivable that in certain harsh climates clothing and shel- 
ter would also be included, but it is doubtful that the list of objects protected 
by this article could be considered to extend any further. 

Anyone who remembers the strategic bombing campaigns of the Second 
World War will be interested in the new provision of Article 51 prohibit- 
ing target area bombardment in cities. The article prohibits indiscriminate 


of foodstuffs, crops, livestock, drinking water installations and supplies and irrigation 
works, for the specific purpose of denying them for their sustenance value to the civilian 
population or to the adverse Party, whatever the motive, whether in order to starve out 
civilians, to cause them to move away, or for any other motive. 


3. The prohibition in paragraph 2 shall not apply to such of the objects covered by it as are 
used by an adverse Party: 

(a) as sustenance solely for the members of its armed forces; or 

(b) if not as sustenance, then in direct support of military action, provided, however, 
that in no event shall actions against these objects be taken which may be expected to 
leave the civilian population with such inadequate food or water as to cause its starvation 
or force its movement. 


4. These objects shall not be made the object of reprisals. 


5. In recognition of the vital requirements of any Party to the conflict in the defence of 
its national territory against invasion, derogation from the prohibitions contained in para- 
graph 2 may be made by a Party to the conflict within such territory under its own 
control where required by imperative military necessity. 


41 Art. 70, para. 3. 

#2 See Article 69 on occupied territory and Article 70 on other territory. 

43 See UN Docs. CDDH/III/SR.16 and 17 (1975), 14 OrricitaL RECORDS, supra. note 14, at 
135-50. 


780 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


attacks and defines them as: 


“(a) those which are not directed at a. specific military objective,” 
that is, where the attacker does not take aim, but fires wildly; 


“(b) those which employ a method or means of combat which cannot 
be directed at a specific military objective,” that is, an unguidable or un- 
controllable weapon, a weapon that may not exist; or 


“(c) those which employ a method or means of combat, the effects 
cf which cannot be limited as required by this Protocol.” 


If the text stopped with those definitions, it would not have accomplished 
much, for the only provisions in the Protocol that purport to restrict col- 
lateral damage are the provisions on the natural environment, the protec- 
tion of dams, dikes, and nuclear power stations, and the rule of propor- 
tionality. However, Article 51 goes on to give two examples of attacks that 
are to be considered as indiscriminate. One example adds nothing, as it isan 
attack that violates the rule of proportionality, but the other is of great 
importance. It is: “an attack by bombardment by any methods or means 
which treats as a single military objective a number of clearly separated 
and distinct military objectives located in a city, town, village or other area 
containing a similar concentration of civilians or civilian objects.”* 

While “bombardment” was clearly understood in the conference to mean 
bombardment by artillery as well as by air, the meaning of “clearly separated 
and distinct” was far less certain.** There is some negotiating history to 
indicate that a significant distance between objectives should be required.” 
In my view, it means that, if the objectives are sufficiently separated so 
that they can feasibly be attacked separately with the weapons available 
and if this degree of separation is evident to the attacker, then they must be 
attacked separately in order to reduce the risks to the civilian population. 
Thus, at least analytically, I believe a bombardment could violate this rule 
while not violating the rule of proportionality, although, in practice, there 
might be few instances in which the rule of proportionality was not also 
violated. Perhaps the most significant contribution made by the target area 
bombardment provision of Article 51 is its greater objectivity —z.e., that it 
may be easier for a commander to determine whether he can feasibly attack 
several objectives separately than to determine whether an attack would vio- ` 
late the proportionality rule. 

In the context of strategic nuclear warfare, targets would have to be very 
widely spaced indeed to permit their being attacked separately. Since the 
military objective in such cases is likely to be a broad manufacturing, trans- 
portation, and communication complex, the application of this rule to nuclear 
warfare would probably offer little guidance. In this connection, it should be 


“ Art. 51, para. 5(b). ` 

45 Art. 51, para. 5(a). 

48 See para. 56 of the Report of the Third Committee on the work of the second session, 
UN Doc. CDDH/215/Rev.1 (1975), 15 OrriciaL RECORDS, supra note 14, at 263, 275. 

47 The representatives of the United States, Egypt, and Canada so indicated. See UN Doc. 
CDDH/III/SR.31 (1975), paras. 50, 56, and 58, 14 id. at 299, 307, and 308. 
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noted that, when signing Protocol I, the United States made its signature 
subject to the following understanding: “It is the understanding of the 
United States of America that the rules established by this protocol were not 
intended to have any effect on and do not regulate or prohibit the use of nu- 
clear weapons.” 

In fact, that statement of understanding was not prompted by the rule on 
target area bombardment, but rather by the rule on the protection of the 
natural environment; but the understanding would also serve to rebut any 
allegations that the former rule, to the extent that it expands the preexist- 
ing restrictions on bombardment, would affect the targeting and use of nu- 
clear weapons by the United States. While it might seem hypocritical to sug- 
gest that Protocol I restricts target area bombardment in cities by means of 
conventional weapons but not by means of nuclear weapons, the fact is that 
the conference, from its beginning in 1974 through the final adoption of the 
Protocol, operated on the understanding that the new rules it was develop- 
ing would not deal with nuclear weapons and their effects.* It was widely 
thought that rules designed to be compatible with the use of nuclear 
weapons would have little restraining effect on conventional warfare, and it 
was accepted that efforts to restrict warfare with conventional weapons for 
the purpose of improving protection of civilians should move forward 
even if restrictions on the use of nuclear weapons could not be adopted. 
It is difficult to quarrel with that judgment, particularly as wars continue to 
be fought with- conventional weapons, while the use of nuclear weapons 
happily has been avoided since 1945. __ 

Article 51 on the protection of the civilian population contains one further 
prohibition, which could turn out to give rise to some controversy when the 
Protocol is considered by the Senate of the United States. Paragraph 6 pro- 
vides: “Attacks against the civilian population or civilians by way of reprisals 
are prohibited.”** Such a prohibition is scarcely surprising in view of the 
broadly shared perception that a clearly illegal act is more likely to occur 
if an argument can be made that, in the particular case, it is not illegal; 
and in the laws of war, the right of reprisal is the most generally available 


48 In the Introduction to the two draft Protocols which formed the basis for the negotiations 
at the diplomatic conference, the International Committee of the Red Cross dealt with the 
problem in the following terms: 


Problems relating to atomic, bacteriological and chemical warfare are subjects of inter- 
national agreement or negotiations by governments, and in submitting these draft 
Additional Protocols the ICRC does not intend to broach those problems. It should be 
borne in mind that the Red Cross as a whole, at several International Red Cross Con- 
ferences, has clearly made known its condemnation of weapons of mass destruction and 
has urged governments to reach agreements for the banning of their use. 


Reprinted in 1 id., pt. 3, at 2. 

The representatives of the United Kingdom, France, and the United States stated during 
the diplomatic conference that the Protocols did not affect the use of nuclear weapons. 
See, eg, the U.S. statement at the 58th Plenary Session, UN Doc. CDDH/SR.58 (1977), 
para. 82, 7 id. at 295. And the United Kingdom made a formal statement of understanding 
upon signature similar to that of the United States (France has not signed). 

* Art. 51, para. 6. 


` 
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legal argument to justify otherwise unlawful acts. Thus, there was much un- 
derstandable concern during the negotiation of Protocol I that prohibitions 
would be circumvented by arguing that acts violating them were in response 
to the enemy’s unlawful acts and that resort to reprisal was necessary to com- 
pel the enemy to respect the law. Most delegations represented at the nego- 
tiations seemed to share the view that, while threats of reprisal are some- 
times useful in inducing compliance with the law, resort to reprisals is likely 
to be ineffective and to lead to a breakdown in the law, and therefore that 
civilians will be better protected if attacks against civilians by way of re- 
prisal are prohibited.*° 

On the other hand, there are those who argue that preservation of the 
right of reprisal is important if credible threats of reprisal are to remain 
possible, that there are very few other ways of inducing an enemy to comply 
with the law, that the Protocol goes too far toward the total prohibition of 
~ reprisals,®! and that as a practical and political matter, a nation could not 
fail to respond in kind if its enemy systematically and persistently attacked 
its civilian population. In view of the formal statement of understanding 
made by the United States with respect to the nonapplicability of the Proto- 
col to the use of nuclear weapons,” one might think that, at least for the 
United States, this controversy over reprisals would be seen as a question of 
academic interest only. However, there are some signs that the Department 
of Defense is likely to be pressed hard by some of its lawyers to urge a 
reservation by the United States of the right of reprisal against the civilian 
population. How this pressure will fare within the executive branch and 
within the Senate remains to be seen, but the debate is likely to be vigorous, 
and there is some risk that it will deflect attention from the many more 
important provisions of Protocol I. 


x * * 8 


To deal adequately with the changes in the law made by the two Proto- 
cols of 1977 would far exceed the scope of an article. The process of selec- 
tion I have used here to identify and analyze a few of the contributions 
made by Protocol I has been subjective and should not be understood as 
implying judgments about the relative importance of the many provisions 
I have not discussed. For example, it is probable that the most significant 
single advance made by Protocol I is the system for protection of medical 


5° On the subject generally, see F. KALSHOVEN, BELLIGERENT REPRISALS (1971). 

51 Other prohibitions of reprisal in Protocol I include reprisals against civilian objects (Art. 
52, para. 1); certain cultural monuments, works of art, and places of worship (Art. 53); 
food, crops, and drinking water (Art. 54, para. 4); the natural environment (Art. 55, para. 2); 
and dams, dikes, and nuclear power stations (Art. 56, para. 4). In general, it seems fair to say 
that the Protocol, coupled with all the other specific prohibited acts of reprisal set forth in other 
conventions (such as the 1949 Geneva Conventions’ prohibitions of reprisals against prisoners 
of war, the wounded, sick, and shipwrecked, medical, and religious personnel, and civilians in 
occupied territory), leaves only acts against enemy armed forces, including the use of pro- 
hibited weapons, as permissible measures of reprisal. 

52 See p. 781 supra. 
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aircraft set forth in Articles 24-31 and Annex 1.5 What I have tried to do 
is to discuss some of the more important of the provisions that I helped 
develop, particularly in my role as rapporteur of one of the conference 
committees. I hope that the evident and resulting lack of objectivity has been 
compensated for by some insights into the travail required to produce these 
texts and the political and military desiderata that moved the participating 
states. 


53 This is particularly true in view of the vastly increased use of medical evacuation heli- 
copters in recent wars and the virtually complete lack of protection they were given by the 
1949 Conventions. See, e.g., Arts. 36 and 37 of the Convention on the Wounded and Sick in 
Armed Forces in the Field, note 2 supra. 


STATE CONTRACTS AND 
TRANSNATIONAL ARBITRATION 


By Georges R. Delaume* 


Agreements providing for the arbitral settlement of disputes arising out 
of contracts between foreign sovereigns and private contracting parties have 
become a permanent feature of transnational commerce. 

This particular favor for the arbitral, as opposed to the judicial, settlement 
of state contract disputes is attributable to a number of reasons, some of 
which are conventional and others the consequence of contemporary 
developments. Traditionally, arbitration has proved attractive because of 
the special expertise that it may provide and lack of publicity, which may 
increase the willingness of the losing party to comply with the award. 

These considerations are still valid, but new incentives to have recourse to 
arbitration are now found in a network of treaty, statutory, and judicial 
developments, which greatly improve the effectiveness of the arbitration 
process. 

In zhe forefront are a number of conventions regarding the recognition 
and enforcement of commercial awards, such as (1) the New York Conven- 
tion on the Recognition and Enforcement of Foreign Arbitral Awards of 
1958 (the New York Convention);! (2) the European Convention on Inter- 
national Commercial Arbitration of 1961 (the European Arbitration Con- 
vention);? and (3) the Inter-American Convention on International Com- 
mercial Arbitration of 1975 (the Inter-American Convention),? whose 
ratification by the United States is expected in the near future. 

In addition to these Conventions, the Convention on the Settlement of 
Investment Disputes between States and Nationals of Other States of 1966 
(the ICSID Convention),‘ offers new facilities for the arbitral settlement of 
disputes arising out of economic development agreements.® 

Parallel with these treaty developments, the restrictive doctrine of 
immunity has made much progress in recent years as a result of (1) bilateral - 
treaties, and the European Convention on State Immunity (the European 


* Senior Legal Adviser, International Bank for Reconstruction and Development, Profes- 
sorial Lecturer in Law, George Washington University. The views expressed in this paper are 
those of the author and do not necessarily represent those of the IBRD. 

121 UST 2517, TIAS No. 6997, 330 UNTS 3, reproduced in G. DELAUME, TRANSNATIONAL 
Contracts, App. II, Booklet A, at 17 (1980). 

? 484 UNTS 349, reproduced in G. DELAUME, supra note 1, at 29. 

3 Reproduced in id. at 57. 

417 UST 1270, TIAS No. 6090, 575 UNTS 159, reproduced in id., App. II, Booklet B, at 5. 

5 The term “investment” is not defined in the Convention, but would presumably include 
most economic development agreements ranging from the conventional concessionary agree- 
» ment to such modern types of agreements as those regarding joint ventures, profit sharing, 
and service contracts. 

ê G. DELAUME, note | supra, paras. 11.02 and 12.06. 


784 


1981] -STATE CONTRACTS AND TRANSNATIONAL ARBITRATION 785 


Immunity Convention); and (2) statutory enactments, such as the Foreign 
Sovereign Immunities Act of 1976 (FSIA),® and the UK State Immunity 
Act of 1978 (SIA);? as well as (3) judicial pronouncements in countries 
whose law remains uncodified. By emphasizing the binding character of | 
waivers of immunity including those resulting from arbitration agreements, 
and exposing, in a variable though increased number of instances, the 
property of foreign states to measures of execution, this new approach to 
immunity can only contribute to the effectiveness of arbitration as a means 
of settling state contract disputes. 

This remark does not mean, however, that current developments: re- 
warding as they may be, necessarily provide uniform and simple answers 
to basic problems. From the date of execution of the arbitration agreement 
throughout the proceedings and, ultimately, at the time of enforcement of 
an award, the presence of a state as a party to the dispute gives a particular 
coloration to the arbitration process. 

Initially, the threshold question of the arbitrability of state contracts is to 
be faced. This is a question to which there is no uniform answer. While the 
law of certain countries has been relaxed, limitations are still found in other 
countries.!! Elementary prudence, therefore, requires thorough investiga- 
tion of the issue, coupled, if it is favorably answered, with a careful review 
of the authority of public officials to bind their principal.” 

‘During the course of the proceedings, considerations of sovereign im- 
munity may have an impact upon the enforceability of the arbitration 
agreement, the taking of interim measures of protection or the enforcement 
of awards against the state involved or its property, and possibly also upon 
the “internationalization” of the procedure. ; 

Aside from issues directly relating to the conduct of the proceedings and 
their outcome, issues of a substantive nature have also to be considered, such 
as those concerning the determination of the law applicable to the contract 
in dispute. These are issues, however, which do not arise with the same 
degree of intensity in all cases. Two basic situations may be distinguished. 

Ordinary commercial transactions involving states present no particular 
originality in the sense that the determination of the proper law of the 
contract will result either from express stipulations of applicable law or from 
the usual norms of conflicts rules. All that needs to be said in this respect is 
that the former presumption in favor of the applicability of the law of the 
contracting state no longer provides an automatic solution to the problem.” 

7 Reproduced in id., App. 1, Booklet D, at 5. 

"28 U.S.C. §§1330, 1332(a)(2), (3), and (4), 1391(f), 1441(d), 1602-11, reprinted in 71 AJIL 
595 (1977), 15 ILM 1388 (1976), G. DeLaume, supra note 1, App. I, Booklet D, at 73. 

9 Reproduced in 17 ILM 1123 (1978), G. DELAUME, supra note 1, App. I, Booklet D, at 73. 

10 G. DELAUME, supra note 1, chs. XI and XII. 

n Id., para. 13.05. 

* The SIA (§2(7)) attempts to solve this probia by providing that the head of a state’s 
diplomatic mission in the United Kingdom shall be deemed to have authority to submit ọn 
behalf of his state in regard to any proceedings. 

The FSIA does not address the question; section 1605(a)(1) simply provides that a waiver of 


immunity, once made, is irrevocable. 
13 G. DELAUME, note I supra, para. 3.03. 
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The real difficulty occurs in connection with state contracts, such as 
economic development agreements, that purport to be “internationalized” 
or “de-localized” in order to escape the reach of the host state’s law. For a 
long time the object of much controversy, the question whether contracts 
between states and private law persons can be removed from domestic law 
and made subject to international rules of law is now clearly answered in 
the affirmative by Article 42 of the ICSID Convention. To be sure, Article 
42 is limited to investment agreements and disputes that may arise there- 
under. However, in the world today, there is no reason why this solution 
should be limited to a particular category of state contracts. In other words, 
the rule formulated in Article 42 can be considered as illustrative of a 
principle of wider application." 

Assuming that this is the correct approach, it remains to be seen how the 
parties may make use of their freedom of choice and how effective the 
choice of applicable law, once it has been made, is likely to be. These are 
issues which remain beclouded by scholarly controversies, conflicting 
opinions between the tenants of the traditional legal order and the 
advocates of a new economic order in the making, and the lack of con- 
cordance of arbitral awards, some of which appear questionable.® 

This paper will consider both procedural and substantive issues in the 
order of their appearance on the arbitration stage, namely in regard to the 
introduction and conduct of the proceedings (I); the resolution of issues of 
applicable law (II); and the recognition and enforcement of arbitral 
awards (III). 


I. SOVEREIGN IMMUNITY AND THE ARBITRATION PROCESS 
ENFORCEMENT OF THE ARBITRATION AGREEMENT 


Submission to Arbitration as a Waiver of Immunity 


In the absence of an express waiver of immunity, the question arises 
whether submission to arbitration should be regarded as an implicit waiver 
of immunity. The overwhelming weight of authority calls for an affirmative 
answer. Decisions of arbitral tribunals, treaty and statutory provisions 
-found in the European Immunity Convention,” the SIA," and the FSIA,® 


14 Id., para. 1.01. 
15 See text and notes 30—43, 63-66, and 73-88. 


16 See text and note 26 infra. 
17 Art. 12(1), reading as follows: 


1. Where a Contracting State has agreed in writing to submit to arbitration a dispute 
which has arisen or may arise out of a civil or commercial matter, that State may not claim 
immunity from the jurisdiction of a court of another Contracting State on the territory 
or according to the law of which the arbitration has taken or will take place in respect of any 
proceeding relating to: 


(a) the validity or interpretation of the arbitration agreement, 
(b) the arbitration procedures; 
(c) the setting aside of the awards, unless the arbitration agreement otherwise provides. 


18 Section 9(1), reading as follows: “Where a State has agreed in writing to submit a dispute 
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and the pronouncements of domestic courts,” all concur that a state party to 
an arbitration agreement is precluded from asserting its immunity in order 
to frustrate the purpose of the agreement. 

Although the rule is of general application, its implementation within the 
context of the FSIA has given rise to controversy. 

In order toset the issue in proper perspective, it should be recalled that 
section 1605(a)(1) of the FSIA simply provides that a state is not immune 
when it has waived its immunity “either explicitly or by implication” and 
that the legislative history mentions as an example of implicit waiver the 
case “where a foreign state has agreed to arbitration in another country.”** 

The question that has caused some divergence of opinion is whether by 
referring to “another country,” the authors of the FSIA had in mind the 
United States or considered that so long as the seat of arbitration was outside 
the territory of the state involved, submission to arbitration constituted an 
implicit waiver of immunity. 

The first and restrictive interpretation was suggested, although by way 
of dictum only, in a case involving a contract between a Dutch corporation 
and Nigeria, which included an agreement providing for arbitration by the 
International Chamber of Commerce (ICC) in Paris, France. According to 
the court, section 1605(a)(1) would not apply in the absence of a territorial 
nexus between the arbitration and the United States. When the seat of 
arbitration is outside the United States, the state involved would not be 
precluded from pleading immunity in U.S. courts.” 

This construction appears unwarranted. If submission to arbitration is to 
be treated as a waiver of immunity, it should be so regarded, irrespective 





which has arisen, or may arise, to arbitration, the State is not immune as respects proceedings 
in the courts of the United Kingdom which relate to the arbitration.” 

Unlike the European Convention, this provision is not limited in scope to situations in which 
the seat of arbitration would be in the United Kingdom or in which arbitration would be ` 
conducted in accordance with, e.g., English law. Conceptually, section 9(1) would apply ‘in 
connection with non-British arbitration to the extent that action would be brought in a court in 
the United Kingdom to enforce an arbitration agreement providing for arbitration in another 
country. 

8 Section 1605(a)(1). i 

2 Victory Transport, Inc. v. Comisaria General de Abastecimientos y Transportes, 336 F.2d 
354 (2d Cir. 1964), cert. denied, 381 U.S. 934, 85 S.Ct. 1763, 14 L.Ed.2d 698 (1965); Petrol > 
Shipping Co. v. Kingdom of Greece, 360 F.2d 103 (2d Cir.), cert. denied, 385 U.S. 931, 87 S.Ct. 
291 (1966); Pan American Tankers Corp. v. Republic of Viet-Nam, 296 F.Supp. 361 (S.D.N.Y. 
1969); Ipitrade Int'l, A.S. v. Federal Republic of Nigeria, 465 F.Supp. 824 (D.D.C. 1978); 
République Socialiste Fédérale Yougoslave v. S.E.E.E., Decision of July 8, 1970, Trib. Gr. Inst., 
Paris, 98 J. Drorr INT'L 131 (1971). See also Libyan American Oil Co. v. Socialist People’s Libyan 
Arab Jamahirya, 482 F.Supp. 1175 (D.D.C. 1980). 

The judgment of the Swiss Federal Tribunal of June 19, 1980, Socialist Libyan Arabic 
Popular-Jamahiriya v. LIAMCO, 20 ILM 151 (1981), does not deal with the question, but with 
the related issue of whether fixing the seat of arbitration in Switzerland is a sufficient basis for 
the jurisdiction of the Swiss courts. See text and note 138 infra. . 

21 H.R. Rer. No. 94-1487, 94th Cong., 2d Sess. 18 (1976). 

#2 Verlinden B.V. v. Central Bank of Nigeria, 488 F.Supp. 1284 (S.D.N.Y. 1980), aff'd, 647 
F.2d 320 (2d Cir. 1981). See also Chicago Bridge & Iron Co. v. Islamic Republic of Iran, 506 
F.Supp. 981, 987-88 (N.D. IN. 1980). 
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of the location of the seat of arbitration. This view has fortunately prevailed 
in certain recent cases,” and has been endorsed by the Department of State 
in an amicus curiae brief relating to a dispute between the Libyan American 
Oil Co. (LIAMCO) and Libya, following the revocation of a concession 
providing for arbitration in Switzerland.*4 

The disturbing factor, however, is that in all these cases, much emphasis 
was placed upon the fact that the seat of arbitration was located in a country 
party to the New York Convention and that, under the circumstances, the 
United States had a treaty commitment to give effect to the arbitration 
agreement and the resulting award. In other words, the question remains 
undecided whether the liberal construction also would prevail if the seat of 
arbitration were located in a country that is not a party to the New York 
Convention. 


Binding Character of the Arbitration Agreement 


Aside from considerations of sovereign immunity, it is generally agreed 
-that once a state has assented to submission to arbitration and then refuses 
to participate in the proceedings, arbitration can proceed unilaterally.”® 

Thus, international courts and tribunals have consistently held that a 
state’s attempted unilateral recision of an agreement to submit disputes for 
resolution by such a court or tribunal does not impair the jurisdiction of the 
forum in question.” This principle is now clearly stated in Article 25 of the 


23 See the Ipitrade (465 F.Supp. 824 (D.D.C. 1978)) and Libyan American Oii Co. (482 F.Supp. 
1175 (D.D.C. 1980)) cases. i 

7120 ILM 161 (1981). Appeal was discontinued following settlement between the parties. 

5 Asa practical matter, however, it is clear that enforcing an arbitration agreement against a 
state may not be free from difficulty, unless the parties have submitted to institutional arbitra- 
tion or have provided an effective machinery for the appointment of the arbitrators, given the 
arbitrators authority to pass judgment on the validity of the agreement, and determined the 
rules of procedure to be followed. 

2 Losinger & Co., [1936] PCIJ, ser. C, No. 78, at 105; Lena Goldfields award, Sept. 3, 1930, 
36 CorneLu L.Q. 42, 44 (1950); Sapphire Int'l Petroleums Ltd. v. National Iranian Oil Co. 
award, March 15, 1963, 35 ILR 136, 170 (1967); BP Exploration Co. (Libya) Ltd. v. Government 
of the Libyan Arab Republic award, Oct. 10, 1973, 53 ILR 297, 311, and 356 (1979); Texaco 
Overseas Petroleum Co./California Asiatic Oil Co. and the Government of the Libyan Arab 
Republic award, Jan. 19, 1977, 17 ILM 8 (1978), 53 ILR 389 (1979), para. 10; Libyan Ameri- 
can Oil Co. [LIAMCO] v. Government of the Libyan Arab Republic award, 20 ILM 1 (1981), 
translated into French in [1980] Rev. Ars. 132. 

Compare in the case of an ICC award, Case No. 2321, 102 J. DROIT INT'L 938 (1975), commented 
on by P. Lalive, L’Etat en tant que Partie a des contrats de concession ou d'investissement conclus avec 
des sociétés privées étrangères, in 1 UNIDROIT, New Decisions IN INTERNATIONAL TRADE Law? 
Reports 317, para. 63 (1976). See also Jiménez de Aréchaga, L’Arbitrage entre les Etats et les sociétés 
privées étrangères, in MELANGES EN L’HONNEUR DE GILBERT GIDEL 367, 375 (1961). 

An isolated opinion to the contrary is that of Dr. Mann, who considers that in the event the 
arbitration agreement is governed by the law of the state party, the state would have the power 
to nullify the agreement by changing its own law. See Mann, State Contracts and International 
Arbitration, reprinted in F. MANN, STUDIES IN INTERNATIONAL Law 256, 286 (1973). This opinion 
is just as unacceptable as the view advanced by the same author, that a state would incur no 
responsibility if it changed the content of its own law when that law.is the proper law of the con- 
tract. See Mann, State Contracts and State Responsibility, 54 AJIL 570, 581 (1960). 
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` ICSID Convention, according to which: “When the parties have given their 
consent, no party may withdraw its consent unilaterally,” 

In view of this consensus, the recent decision of the Swiss Federal Tribunal 
in Société des Grands Travaux de Marseille v. République Populaire du Bangladesh”? 
can be acknowledged only with considerable surprise and dismay. The 
background to the case is as follows. 

In 1965, the East Pakistan Industrial Development Goose (EPIDC), 
an entity wholly owned by the Pakistani Government, and a French company 
(SGTM) concluded a contract for the construction of a gas pipeline in 
Eastern Pakistan, which in 1971 became the People’s Republic of 
Bangladesh. The contract, which was governed by the law of Pakistan, 
provided for arbitration in Geneva, Switzerland, under the Rules of the 
International Chamber of Commerce. 

In 1969, SGTM made a claim of 12 million francs and both parties 
designated a sole arbitrator. The terms of reference of the arbitrators were 
agreed by the parties on May 7, 1972. 

Two days after that agreement, the President of Bangladesh issued a 
decree, retrospective to March 26, 1971, providing for the creation of the 
Bangladesh Industrial Development Corporation (BIDC), as successor to 
EPIDC. EPIDC’s assets were transferred to BIDC and so were EPIDC’s, 
debts and liabilities “unless the Bangladesh Government otherwise 
directed.” The order stated: 


All arbitration proceedings to which, immediately before the com- 
mencement of the Order, the East Pakistan Development Corporation 
was a party, shall be deemed to have abated and no award or decision 
made or given in such proceedings shall have any effect or be binding 
on, or enforceable against, the East Pakistan Development Corporation 
or the Bangladesh Industrial Development Corporation, and all power 
or authority to act on behalf of the East Pakistan Development 
Corporation in any such proceedings shall be deemed to be revoked and 
cancelled with effect from the 26th of March, 1971, and any provision 
in the contract or agreement providing for the settlement by arbitration 
of the disputes in respect of which such proceedings were instituted, 
shall be deemed of no legal effect. 


In September 1972, SGTM asked the arbitrator to substitute BIDC as 
respondent for EPIDG, and the arbitrator fixed November 20, 1972, as the 
date for a hearing. 

Thereupon, the President of Bangladesh decreed that any debt or 
obligation incurred or undertaken by EPIDC should be deemed not to have 
been assumed by BIDC if such debt or liability “is or was the subject matter 
of any dispute.” For good measure, a subsequent decree was issued 4 days 
later (5 days before the date of the hearing), which dissolved BIDC and 
transferred its “assets” to the Government. As to BIDC’s liabilities, the 
Government reserved for itself the power to make ex gratia payment in 
respect of any claim “if and to the extent that the same shall to it appear to 
be just.” 


7 Decision of May 5, 1976, 102 ATF Ia 574 (1976), commented on by P. Lalive in 34 ANNUAIRE 
SUISSE DE Droit INT'L 387 (1978), translated into English in 5 Y.B. Com. Ars. 217 (1980). 
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On December 15, 1972, the arbitrator ordered that BIDC be substituted 
for EPIDC and that the Bangladesh Government be joined as a second 
respondent. On May 31, 1973, the arbitrator rendered a final award holding 
BIDC and the Government jointly and severally liable to SGTM.?8 

Bangladesh responded by petitioning the Swiss courts to annul the award. 
Acknowledging the discriminatory character of the Bangladesh orders, 
the Federal Tribunal held, nevertheless, that the petition should be granted 
on the grounds that (1) matters of succession to the assets and liabilities of 
the entities involved were governed by the law of Bangladesh (which was 
not the question in issue, since the real question was whether the Govern- 
ment of Bangladesh could nullify an arbitration clause by unilaterally with- 
drawing from it*®); (2) there did not exist in Swiss law any mandatory rule 
compelling anyone to submit against his will to arbitration (which was the 
real question, since all that the arbitrators had done was to give effect to an 
existing arbitration agreement); and (3) the Bangladesh order, though 
discriminatory and depriving SGTM of an agreed contractual forum, did 
not offend Swiss public policy because it did not affect the rights of Swiss 
creditors (a holding that constitutes a new kind of discrimination against 
non-Swiss nationals and seriously raises the question of the advisability of 
providing for arbitration in Switzerland). 

-© Under the circumstances, one can only agree with a leading Swiss com- 
mentator that this decision is one of the most objectionable that the Swiss 
courts have rendered in a long time.*° In fact, it is truly a “horror” case. 


PROCEDURAL RULES 


Provisions in arbitration agreements concerning the conduct of the 
proceedings vary significantly in context and precision, depending upon 
whether the parties rely on rules of institutional arbitration, such as those 
of private institutions or the ICSID rules, or whether the parties elect to 
refer disputes to ad hoc arbitration. 

In the first instance, the parties are assured that institutional rules are 
available to provide an answer to procedural issues or, at least, to supple- 
ment the rules that may have been agreed upon by the parties themselves. 

The situation is quite different in the case of ad hoc arbitration. 
Frequently, provisions in current use are formulated in general terms and 
give ample freedom to the arbitral tribunal to determine its own rules of 
procedure. In the absence of specific agreement, matters such as the time 
and place of the hearings, the manner of giving notice of hearings, and the 
presentation of evidence are left to the reasonable discretion of the tribunal. 

In this connection, the question arises whether the tribunal, in the exercise 
of its discretion, may elect to be guided by municipal rules or may choose to 


28 Parts of the award are reproduced in 5 Y.B. Com. ARB. 179 (1980). 

29 Compare the attempt by the Greek Government retrospectively to exempt Greek entities 
from obligations undertaken as obligors and guarantors of bonds issued in England, which 
met with defeat in the English courts: Adams v. National Bank of Greece & Athens, [1960] All 
E.R. 421. See also G. DELAUME, note l supra, para. 4.05. 

3 Lalive, note 27 supra, para. 23, at 400. 
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ignore those rules and “internationalize” the proceedings. This is an issue on 
which there is no consensus. Several arbitral awards are in point. 

The Alsing,*! Sapphire, and BP awards hold that municipal law, and 
more particularly the law of the seat of arbitration (lex loci arbitri) should 
govern procedural matters. However, although these awards AREE in their 
result, they are not based on identical reasoning. 

In the Alsing case, the arbitrator had received power “to amend, complete 
and interpret the rules proposed by the parties”;*4 holding that the dispute 
had “the character of an international arbitration” in the sense of the 
Geneva Protocol of 1923, the arbitrator. determined that, in accordance with 
Article 2 of the Protocol, procedural rules needed to supplement those 
agreed upon by the parties should be those in effect at the seat of arbitration, 
ie., those found in the Code of Civil Procedure of the Swiss Canton 
of Vaud.” . 

In both the Sapphire and BP awards, the arbitrators were influenced by 
other considerations and in particular: 


(1) the fact that “the arbitration should be governed by a law 
procedure, and that it should be subject to the supervision of a State ` 
authority, such as the judicial sovereignty of a State”; and * 


(2) the need to facilitate the enforcement of the award: 


By providing for arbitration as an exclusive mechanism for resolving 
contractual disputes, the parties to an agreement, even if one of them 
is a State, must, however, be presumed to have intended to create an 
effective remedy. The effectiveness of an arbitral award that lacks 
nationality — which it may if the law of the arbitrator is international 

‘_law—generally is smaller than that of an award founded on the 
procedural law of a specific legal system and partaking of its 
nationality.®” 


The opposite view prevailed in the ARAMCO and the TOPCO/ 
Calasiatic®® awards. In both cases, the arbitrators held that the arbitration was 
directly governed by international law on the following grounds: 


(1) “The jurisdictional immunity of States (the principle par in parem 
non habet jurisdictionem) excludes the possibility, for the judicial 


3! Alsing Trading Co. Ltd. & Svenska Tandsticks Aktiebolaget v. The Greek State award, 
Dec. 22, 1954, 23 ILR 633 (1956). 

*? Sapphire Int'l Petroleums Ltd. v. National Iranian Oil Co., 35 ILR 136 (1967) [hereinafter 
cited as Sapphire award]. See Suratgar, The Sapphire Arbitration Award, the Procedural Aspects: 
A Report and a Critique, 3 CoLum. J. Transnat'L L. 152 (1965). 

` 3 BP Exploration Co. (Libya) Ltd. v. ste Arab Republic, 53 ILR 297 (1979) [hereinafter 
cited as BP award]. 

423 ILR at 639. 35 Ibid, 

38 Sapphire award, 35 id. at 169; see also BP award, 53 id. at 309. 

37 BP award, 53 id. at 309; compare Sapphire award, 35 id. at 168. 

38 Saudi Arabia v. Arabian American Oil Co. (Aramco), Aug. 23, 1958, 27 id. at 117, 155 
(1963) [hereinafter cited as ARAMCO award]. 

3 Texaco Overseas Petroleum Co/California Asiatic Oil Co. v. The Government of the - 
Libyan Arab Republic, Jan. 19, 1977, 104 J. Drorr INT'L 350 (1977), English translation in 17 
ILM 3 (1978), 53 ILR 389 (1979) [hereinafter cited as TOPCO/Calasiatic award}. 
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authorities of the country of the seat, of exercising their right of super- 
vision and interference in the arbitral proceedings which they have in 
certain cases.”4° 


(2) “Considering the jurisdictional immunity of foreign States, recog- 
nized by international law in a spirit of respect for the essential dignity 
of sovereign power, the Tribunal is unable to hold that arbitral 
proceedings to which a sovereign State is a Party could be subject to the 
law of another State. Any interference by the latter State would 
constitute an infringement of the prerogatives of the State which is a 
Party to the arbitration. This would render illusory the award given in 
such circumstances. For these reasons, the Tribunal finds that the law of 
Geneva [i.e., the law of the seat of the Tribunal] cannot be applied to 
the present arbitration. 


“It follows that the arbitration, as such, can only be governed by 
international law, since the Parties have clearly expressed their common 
intention that it should not be governed by the law of Saudi Arabia, 
and since there is no ground for the application of the American law of 
the other Party. This is not only because the seat of the Tribunal is not 

< in the United States, but also because of the principle of complete 
equality of the Parties in the proceedings before the arbitrators.” 


` In TOPCO, the arbitrator found additional bases for his decision by not- 
ing that: 

(1) the parties had agreed that either one of them could apply to the 
President of the ICJ to appoint a sole arbitrator, and that “the fact of 
having requested the President of the International Court of Justice to 
appoint the Sole Arbitrator can only reinforce the necessity of sub- 
jecting this arbitration directly to international law”; and 


(2) applying international law to the proceedings was consistent with 
the intention of the parties and the rules of procedure adopted by the 
tribunal, without objection from the parties, which provided that the 
arbitration should be governed by those rules “to the exclusion of the 
local law.”43 


These decisions raise a number of provocative questions. The BP-Sapphire 
doctrine starts from the premises that reliance on the lex loci arbitri affords 
guidance to the arbitrators and, in view of the network of bilateral treaties 
and multinational conventions on the subject, should facilitate the recogni- 
tion and enforcement of arbitral awards. Against this view, it can be said, as 
was done in TOPCO, that considerations relating to enforcement are “not 
within the jurisdiction of the arbitrator” or, perhaps more precisely, should 
be of greater concern to the parties than to the arbitrator. In other words, 
the arbitrator should have no more concern for the ultimate enforcement of 
his award than a court of law for the recognition and enforcement abroad 
of a judgment involving a transnational situation.-In both cases, it is the 


4° ARAMCO award, 27 ILR at 155; see also TOPCO/Calasiatic award, para. 13. 

4 ARAMCO award, 27 ILR at 155-56, quoted in TOPCO/Calasiatic award, para. 13. 
4 TOPCO/Calasiatic award, para. 14. 

8 Id., para. 15. 4 Id., para. 12. 
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responsibility of the parties to assess, from the point of view of effectiveness, 
the respective merits of choosing between arbitral and judicial litigation 
and to bear the consequences of their choice. 

Another objection that can be made to the BP-Sapphire doctrine is that 
this doctrine assumes too readily that the parties, one of which is a state, are 
always willing to submit to the lex loci arbitri and to accept. the supervision 
of the local judicial authority for the sole purpose of securing an “effective” 
award. In this connection, it may be appropriate to recall that the English 
Arbitration Act, 1979, abolishing the special case procedure, was enacted for 
the purpose, among others, of assuring foreign states that by submitting to 
arbitration in London, they would no longer have to fear that the submission 
implied acceptance of the judicial supervisory authority of the English 
courts.*® 

The ARAMCO-TOPCO doctrine avoids these objections, but lends itself to 
the criticism that it places excessive emphasis on considerations of sovereign 
immunity as a factor of determination. To hold that procedural rules should 
be “internationalized” solely because of reasons of jurisdictional immunity 
is to ignore the fact that submission to arbitration is in itself a waiver of that 
immunity. Unless it is assumed that, in submitting to arbitration, a state 
does so with mental reservations, there is no reason to believe that the 
submission should -have an impact upon the nature, domestic or inter- 
national, of procedural rules. 

The LIAMCO award adopts an intermediate position. Considering thatin 
the absence of express agreement between the parties it is incumbent upon 
the arbitrator to determine the applicable procedural rules and that such a 
determination should be made “independently of the local law of the seat 
of arbitration,”** the arbitrator held: (1) that the seat of arbitration should 
be fixed in Geneva; and (2) that “[t]he Arbitrator, in his procedure, shall be 
guided as much as possible by the general principles contained in the Draft 
Convention on Arbitral Procedure elaborated by the International Law 
Commission of the United Nations in 1958.47 

This approach, which is consistent with the modern view that 
de-emphasizes the significance of the lex loci arbitri, does not necessarily 
solve all problems. In particular, it does not answer the argument made by 
the supporters of the BP doctrine that “international” awards might not be 
as easily enforced as a domestic award. This is an argument which cannot 
be summarily dismissed and will require further consideration.” 


5 An altogether different question is whether the Act will achieve its purpose. Although the 
possibility of avoiding English judicial review of awards may make London a more attractive 
place of arbitration, foreign states cannot remain indifferent to the fact that their immunity 
is seriously curtailed by the SIA and that their assets in England might be subject in a significant 
number of cases to measures of execution. See G. DELAUME, note l supra, para. 13.11. 

‘6 Libyan American Oil Co. v. Government of the Libyan Arab Republic, 20 ILM at 42 (p. 82 
of the award) [hereinafter cited as LLIAMCO award]. 

47 Id. at 43 (p. 83 of the award). 

48 In particular, Art. IV(1) of the European Arbitration Convention. See G. DELAUME, note 1 
supra, para. 13.10.13. 

4° See the subsection “Finding the Applicable Law” in section II of this paper. 
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INTERIM MEASURES 


Whether prior to the institution of arbitral proceedings or during the 
course of the proceedings, the parties may seek interim measures of protec- 
tion, such as the appointment of experts to inspect the disputed quality of 
goods or other matters, or attachment of assets in litigation or intended 
to secure satisfaction of the award. Depending upon the circumstances, 
the parties may request either the arbitral tribunal or domestic courts to 
order such measures. This option is acknowledged in arbitration rules, such 
as those of the ICC,®° and the UNCITRAL Rules,“ and has been given effect 
in judicial decisions, the reported number of which, however, is small.52 

No such option is given to the parties to ICSID arbitration. Pursuant 
to Article 26 of the ICSID Convention, consent to arbitration is “exclusive of 
any other remedy,” at least to the extent that the parties have not otherwise 
agreed. In the absence of specific agreement, the “exclusivity” of ICSID 
arbitration bars the parties from seeking interim measures in domestic 
courts; but the parties may request that the arbitral tribunal recommend 
provisional measures for the preservation of their respective rights.*? The 
majority of clauses providing for ICSID arbitration, known to the ICSID 
Secretariat, make no exception to this general rule. However, on occasion 
certain clauses provide that the parties expressly agree to comply with 


50 1975 Rules; Art. 8(5): 


Before the file is transmitted to the arbitrator, and in exceptional circumstances even 
thereafter, the parties shall be at liberty to apply to any competent judicial authority for 
interim or conservatory measures, and they shall not by so doing be held to infringe the 
agreement to arbitrate or to affect the relevant powers reserved to the arbitrator. 


51 Art. 26: 


1. At the request of either party, the arbitral tribunal may take anv interim measures 
it deems necessary in respect of the subject-matter of the dispute, including measures for 
the conservation of the goods forming the subject-matter in dispute, such as ordering 
their deposit with a third person or the sale of perishable goods. 


2. Such interim measures may be established in the form of an interim award. The 
arbitral tribunal shall be entitled to require security for the costs of such measures. 


3. A request for interim measures addressed by any party to a judicial authority shall not 
be deemed incompatible with the agreement to arbitrate, or as a waiver of that agreement. 


52 G. DELAUME, note | supra, para. 13.10. 
53 ICSID Arbitration Rules, Rule 39: 


{1) At any time during the proceeding a party may request that provisional measures 
for the preservation of its rights be recommended by the Tribunal. The request shall 
specify the rights to be preserved, the measures the recommendation of which is requested, 
and the circumstances that require such measures. 


(2) The Tribunal shall give priority to the consideration of a request made pursuant to 
paragraph (1). 


(3) The Tribunal may also recommend provisional measures on its own initiative or 
recommend measures other than those specified in a request. It may at any time modify 
or revoke its recommendations. 


(4) The Tribunal shall only recommend provisional measures, or modify or revoke its 
recommendations, after giving each party an opportunity of presenting its observations. 
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interim measures recommended by the arbitral tribunal and that the state 
party to the dispute waives any right to assert the defense of sovereign 
immunity not only in regard to the enforcement of an award, but also in 
regard to any interim measures, including attachment of the assets of the 
state involved. An example is the following: 


The consent to [ICSID arbitration] shall not preclude any party to 
this Agreement from taking any provisional measures or pursuing 
any provisional remedies, such as attachment or similar proceedings, 
which may be available to such party under the laws of any jurisdiction, 
pending the institution of any arbitration proceeding pursuant to this 
Agreement or pending the rendering, execution and payment in full 
of any arbitral award made by the Arbitral Tribunal... . 


The [Government] hereby agrees that, should fthe investor] bring 
any judicial proceeding in relation to any matter arising under this 
Agreement, including without limitation any arbitration proceeding 
and any action to enforce any arbitral award, no immunity from such 
judicial proceeding, from attachment of the [Government’s] property 
or from execution of judgment shall be claimed by or on behalf of the 
[Government] or with respect to its properties, any such immunity 
being hereby waived by the [Government]. ° 


This provision, which compares with clauses found in state contracts sub- 
ject to rules of commercial arbitration,** is a good reminder that, in the 
absence of an express waiver of immunity, sovereign immunity rules may be 
a bar to the taking of interim measures. However, the impact of sovereign 
immunity upon such measures is not necessarily the same in all cases. 

Thus, it would seem that sovereign immunity should not be a real 
obstacle to such proceedings as those calling for the appointment of tech- 
nical experts entrusted with a fact-finding mission, which involve no 
measures of execution against a state or its property. 

Insofar as measures of execution are concerned, and in particular pre- 
judgment attachment, there is no general answer to the problem. Each case 
must be considered individually and determined in the context of domestic 
rules, which are not always concordant in regard to either the persons en- 
titled to plead immunity or the type of assets subject to execution." 


34 See, e.g., the Federative Republic of Brazil DM 150 million bonds of 1979/1987, according 
to which: 


(3) All disputes arising from matters provided for in these conditions shall be settled 
pursuant to a separate Arbitration Agreement of December 14, 1978, under the Rules of 
‘Conciliation and Arbitration of the International Chamber of Commerce by three 
Arbitrators appointed in accordance with the Rules. Place of Arbitration shall be Paris, 
France. The bondholders are also entitled, however, upon their discretion, to bring 
any legal action before any competent Court of law in Brazil without waiving their right 
to arbitration. 


(4) Brazil is not entitled to any right of immunity in connection with any Arbitration 
proceeding or a proceeding before a Brazilian Court. Í 


5 G. DELAUME, note | supra, paras. 12.02—.04. 
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II. SOVEREIGN PREROGATIVES AND ISSUES OF APPLICABLE LAW 
FINDING THE APPLICABLE LAW 


Express Stipulations 


Stipulations of applicable law in state contracts, to the extent that they 
are provided, which is not always the case, exhibit significant variations. 
Most of the stipulations found in ordinary commercial contracts, such as 
those for the supply of goods or services, and in financial agreements, such 
as loan contracts or bonds issued in capital markets, follow well-established 
patterns and may lead to the applicability of the law of the state party, that 
of the private party, or that of some neutral country. In all these cases, the 
contractual relationship is made subject to some municipal system of law. 

A similar trend obtains in regard to so-called economic development 
agreements, including traditional concessions and modern contractual rela- 
tionships, such as those relating to production sharing or service contracts, 
or operating agreements. The overwhelming majority of such agreements, 
to the extent that they contain a stipulation of applicable law, provide for the 
applicability of the law of the host state.*® 

* In certain cases, whose number appears to be decreasing," the parties 
seek to “internationalize” or “de-localize” some of the major features of the 
agreement’ in an obvious attempt to withdraw the relationship from the 
reach (and possible change) of the host state’s law." 


56 Subject to “dépecage” techniques making allowance for the possible application to 
specific issues of the law of the investor’s country, e.g., in regard to its corporate authority and 
its subjection to the laws of its own country that regulate foreign investments. See id., para. 1.03 
& n.11, and para. 1.13 n.2. 

A rather remarkable exception is found in the Service Agreement dated Oct. 16, 1978, 
between Total Abu Al Bu Khoosh, S.A. & Compagnie Francaise des Pétroles for Operation of 
Abu Al Bu Khoosh Field (PerroLeum Lecis., MIDDLE East, Supp. 67), which provides in 
Article 10 that “[{t]he construction, validity and performance of this Agreement shall be 
governed by French law.” 

57 Tn contrast to stipulations found in arrangements contracted during the 1950's and 1960's, 
which attempted to “internationalize” or “de-localize” economic development agreements, 
agreements concluded in the 1970’s mostly provide for the applicability of the law of the host 
state. See G. DELAUME, note 1 supra, para. 1.13 & nn.41-46. 

58 Note that “internationalization” or “de-localization” of econcmic development agreements 
is never complete. There are always matters, such as those regarding the movements of 
expatriate staff, the employment of local labor,-social legislation, and customs and exchange 
regulations, to name but a few, that continue to be governed by the law of the host state. Although 
that law may itself be “stabilized” in various respects, this does not mean that it is always frozen 
in point of time and that a gradual adjustment of the respective rights and obligations of the 
parties is necessarily excluded with the passage of time. Typical examples are those regarding 
taxation and the payment of royalties or other financial arrangements between the parties 
which provide for greater allowances in the initial start-up period than during years of full 
operation. 

59 See, among an abundant literature, Jean-Flavien Lalive, Contracts between a State or a State 
Agency and a Foreign Company —Theory and Practice: Choice of Law in a New Arbitration Case, 23 INT'L 
& Comp. L.Q. 987 (1964); Logie, Les Contrats pétroliers iraniens, 65 Rev. GENERALE DROIT INTL 
Pusiic 932 (1965); Weil, Problèmes relatifs aux contrats passés entre un Etat et un particulier, 128 
RECUEIL DES Cours 95, 161-62 (1969 III); G. SACERDOTI, I CONTRATTI TRA STATI E STRANIERI 
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` Certain “internationalizing” clauses are simply formulated and compare 
with ordinary choice-of-law clauses, such as the following: “The arbitrators 
shall base their decision on equity and the principles of international law.”® 
Other provisions are more complex in the sense that the choice of law 
consists of a combination of alternatives culminating in a reference to the 7 
general principles of law. An example is found in a number of concession 
agreements between Libya and foreign oil companies, which provided: 


The Concession shall be governed by and interpreted in accordance 
with the principles of law of Libya common to the principles of inter- 
national law and in the absence of such common principles, then by and 
in accordance with the general principles of law, including such of those 
principles as may have been applied by international tribunals. 


Following the-revocation by Libya of a number of concessions granted to 
foreign oil Companies, the meaning of this provision was referred to arbi- 
tration. In both the LIAMCO" and the BP® awards, the arbitrators agreed 
in substance that the provision meant that (1) the law of Libya was the proper 
law of the concession, but only to the extent that it was consistent with the 
principles of international law; and (2) in the event of inconsistency between 
these two legal systems, the general principles of law should govern. How- 
ever, in the TOPCO award, the arbitrator held that the stipulation meant 
that “international law,” rather than the general principles of law, was thg 
governing law. In the words of the arbitrator: 


In the present dispute, general principles of law have a subsidiary role 
in the governing law clause and apply in the case of lack of conformity 
between the principles of Libyan law and the principles of international 
law; but precisely the expression “principles of international law” is of 
much wider scope than “general principles of law”, because the latter 
contribute with other elements (international custom and practice 
which is accepted by the law of nations) to constitute what is called the 
“principles of international law”. . . . Now, these principles of inter- 
national law must, in the present case, be the standard for the applica- 
tion of Libyan law since it is only if Libyan law is in conformity with 
international law that it should be applied. Therefore, the reference 
which is made mainly to the principles of international law and, 
secondarily, to the general principles of law must have as a 
consequence the application of international law to the legal relations 
between the parties. 


In view of the clear sequence of the choice-of-law clause agreed upon by 
the parties, this construction appears unwarranted. Nor was the arbitrator 
on much firmer ground when he chose to buttress his conclusion by finding 
additional evidence of the internationalization of the agreement in the arbi- 








NEL DIRITTO INTERNAZIONALE 215—78 (1972); P. Lalive, supra note 26, at 317-73: El-Kosheri, 
Le Régime juridique créé par les accords de participation dans le domaine pétrolier, 147 RECUEIL DES 
Cours 219, 299-311 (1975 IV). 

© Agreement of 1962 between the Republic of Vietnam and foreign oil companies, quoted 
by Spofford, Third Party Judgment and International Economic Transactions, 113 RECUEIL DES COURS 
121, 205 (1964 IID. 

ĉl LIAMCO award, 20 ILM at 35 (p. 67 of the award). 

® BP award, 53 ILR at 329. 6° TOPCO/Calasiatic award, para. 41. 
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tration machinery provided by the parties and “precedents” of doubtful 
value, which now deserve consideration. 


Implicit Choice of Law 


I, Submission to arbitration. According to the TOPCO award, “Another 
process for the internationalization of a contract consists in inserting a clause 
providing that possible differences which may arise in respect of the inter- 
pretation and the performance of the contract shall be submitted to 
arbitration.” 

To be sure, submission to arbitration may be a factor to be taken into 
account in determining whether the parties effectively intended to “inter- 
nationalize” or “de-localize” their relationship. However, it does not neces- 
sarily follow that submission to arbitration and “internationalization” or 
“de-localization” are always coterminous.® Such an assumption would be 
conducive to the same rigidity of results as the opposite presumption, that 
in the absence of a choice of law, state contracts should be governed by the 
law of the state involved. Neither presumption corresponds to reality. 

The primary purpose of an arbitration clause in an economic develop- 
ment agreement is to remove possible disputes from the jurisdiction of 
domestic courts, not only those of the host state, but also those of the 
investor’s country or of some other country, and to afford the parties a 
neutral forum in which to bring their claims. Under the circumstances, 
it cannot be said that submission to arbitration should necessarily have a 
determinative impact upon the issue of applicable law.® 

Thus, in some instances recourse to arbitration coexists with express 
stipulations of applicable law in favor of the law (possibly stabilized in several 
respects) of the host state. Typical examples are the following: 


(a) Service contract dated August 7, 1974, between National Iranian 
Oil Company (NIOC) and Ultramer Company:*” 


“This Service Contract shall be governed by and interpreted in accord- 
ance with the Laws of Iran” (Article 25); 


“Any dispute arising from the execution or interpretation of the pro- 
visions of this Service Contract shall be settled by an Arbitration Board 
consisting of three arbitrators” (Article 22(1)); and 


“The place of arbitration shall be Tehran, Iran, unless the parties agree 
upon an alternate site” (Article 26(6)). 


(b) Production Sharing Contract dated October 13, 1978, between Per- 
tamina (the Indonesian state enterprise) and Esso Sumatera Inc., and 


Mobil Andalas Inc., which provides for the submission of disputes to 


Id., para. 44. 

* Even in regard to transactions between private persons, no longer is the maxim Qui eligit 
judicem eligit just deemed to constitute an automatic choice of law. See G. DELAUME, note 1 
supra, para. 3.03 & nn.18—-26. 

88 See P. Lalive, note 26 supra, para. 41. 

67 PETROLEUM LEGIS., MIDDLE EAST, Supp. 51. 

88 Id., ASIA AND AUSTRALASIA, Supp. 60. 
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arbitration in accordance with the Rules of Arbitration of the International 
Chamber of Commerce,® but contains in regard to matters of applicable 
law the following provisions: 


Law and Regulations 
2.1 The laws of the Republic of Indonesia shall apply to this Contract. 


2.2 No term or provisions of this Contract, including the agreement of 
a Parties to submit to arbitration hereunder, shall prevent or limit the 
Government of Indonesia from exercising its inalienable rights.” 


(c) Joint Operation Agreement dated December 20, 1977, between the 
British National Oil Company (BNOC) and Texaco North Sea U. K. Ltd./ 
Texaco North Sea U.K. Co.,” which provides for the arbitral settlement of 
disputes in accordance with the ICC Rules (Article 25) and also that “[t]his 
Agreement shall be governed by and construed in accordance with English 
law and each of the Parties and Texaco N.S. Ltd. hereby submits to the 
jurisdiction of the High Court of England” (Article 24). 


Finally, it should be noted that agreements between certain governments, 
such as Egypt or Syria, and their National Oil Companies, on the one hand,` 
and foreign investors, on the other hand, make a distinction „between 
disputes to which the host country is a party— which fall within the jurisdiç- 
tion of the local courts—and those between the National Oil Company and 
the investors—which are to be settled by arbitration?—even though in 
both cases the dispute would be governed by the same stipulation of ap- 
plicable law. That stipulation might include the “general principles of law,” 
in addition to reference to the principles of “good will” and “good faith.” 

2. References to the principle of “good faith.” Provisions in concession agree- 
ments to the effect that the parties intend to base their relations on “good 
faith,” “good will,” or “good conscience” have sometimes been regarded by 
arbitrators as evidence of the parties’ intention to “internationalize” their 
relationship.” 


69 Section XI, 1.2, 1.3 and 1.5. Note, however, that section XI, 1.4 provides that “[i]n the 
event the arbitrators are unable to reach a decision, the dispute shall be referred to Indonesian 
courts of law for settlement.” 

A similar “fallback” provision in favor of the host state courts is found in the Petroleum 
Operation Contract dated Dec. 7, 1977, between Empresa Nacional de Petróleo and Areo 
Petróleos Chile, S.A., and Amerada Hess Petróleos Chile, S.A. (Art. 15), which also provides 
that Chilean law shall govern the contract (Art. 14). See PETROLEUM LEGIS., SOUTH AMERICA, 
Supp. 50. 

* The provision of section II, 2.2 contrasts with section XII, 1.2 of the contract, according 
to which “This Contract shall not be annulled, amended or modified in any respect, except by 
mutual consent in writing of the Parties thereto.” 

TI PETROLEUM LEGIS., Europe, Supp. 54. 

72 See, e.g., the 1977 Production Sharing Contract for Petroleum Exploration and Production 
between the Syrian Arab Republic, the Syrian Petroleum Co. and the Syrian American Oil 
Corp. (SAMOCO), (Art. XXIII), id., Mippie East, Supp. 57. 

"3 See the award of Sept. 3, 1930 in the Lena Goldfields case, whose exact significance is not 
free from doubt; Nussbaum, The Arbitration between the Lena Goldfields Ltd. and the Soviet 
Government, 36 CorNELL L.Q. 31, 36, and 42-53 (1950); Mann, The Proper Law of Contracts 
Concluded by International Persons, 35 Brit. Y.B. INT'L L. 34, 55 (1959), reproduced in F. MANN, 


` 
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These decisions, which are old, are questionable. Failing an explicit refer- 
ence to international law or to the general principles of law in an agreement 
between a developed country and a foreign investor, it would occur to no 
one to construe a reference to “good faith” otherwise than as a reminder of 
an elementary rule of contract law. Why should a different solution prevail 
when the contracting state is a developing nation whose law is capable of 
supplying the basic legal framework of the transaction?” In this respect, to 
place excessive emphasis on isolated arbitral decisions rendered several 
decades ago in particular circumstances would be most unwise. So much the 
more, since in recent years earlier gaps in the law of developing nations re- 
garding mines and minerals have been filled by custom or the enactment 
of modern laws on this subject. 

If this is the correct approach, only dissent can be expressed with the 
solution that prevailed in the Sapphire arbitration, involving a dispute be- 
tween a Canadian company and the National Iranian Oil Company. Unlike 
other similar agreements concluded by NIOC, which provided for the ap- 
plication of the “principles of law common” to Iran and the investor’s 
counzry or, in the absence “of such common principles, then by and in 
accordance with principles of law recognized by civilized nations in general, 
including such of those principles as may have been applied by international 
tfibunals,”’> the Sapphire agreement merely provided that the parties un- 
dertook to carry out their obligations “in accordance with the principles of 
good faith and good will and to respect the spirit as well as the letter of the 
agreement.” The agreement, however, made specific reference to the law 
of Iran, which was “stabilized” in several respects.” It further contained a 
“force majeure” clause relieving the parties of their obligations in the event of 
impossibility to perform, force majeure being defined for the purpose as 
“occurrences which are recognized as such by the principles of international 
law” (Article 37(2)). 

These provisions paint a composite picture of a transaction which never- 
theless had its own characteristics. To construe the particular features of 
the trensaction, including its choice-of-law elements, by reference to other 
agreements whose stipulations differed from those in the Sapphire case was, 
to say the least, a perilous exercise. Yet, this is exactly what the arbitrator 
did. Ignoring this vital element of the negotiating process, which may 
compel the parties to stipulate, or refrain from stipulating, provisions found 
in other agreements within the same class, the arbitrator held that the Sap- 











note 26 supra, at 211; Petroleum Development Ltd. v. Sheikh of Abu Dhabi, award of Sept. 
1951, 18 ILR 534 (1953); Ruler of Qatar v. International Marine Oil Co. Ltd., award of June 
1953, 20 id. at 534 (1953). 

™ The contrast between investments in developed and developing countries and the response 
to the legal problems arising therefrom is particularly well put by Wengler, Les Accords entre 
Etats et entreprises étrangères sont-ils des traités de droit international? , 76 Rev. GENERALE DROIT 
INT'L Pusric 313 (1972). 

™ See, e.g., Art. 46 of the Agreement of Sept. 9, 1954 between Iran and the Consortium, 
quoted in Sapphire award, 35 ILR at 174. See also Suratgar, note 32 supra, at 162-63. 

18 This aspect of the problem is discussed in G; DELaumg, note | supra, para. 2.07 & nn.15-19. 
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phire agreement should be construed in the light of the provisions currently 
stipulated in other Iranian agreements.” Dismissing the particular refer- 
ences to Iranian law mentioned above, the arbitrator held that the parties 
had intended to insulate the agreement from the reach of Iranian law. 
Finding support in the reference to the “principles of good faith and good 
will” in the agreement, the arbitrator held: 


[A] reference to rules of good faith, together with the absence of any 
reference to a national system of law, leads the judge to determine,. 
according to the spirit of the agreement, what meaning he can reason- 
ably give to a provision of the agreement which is in dispute. It is there- 
fore perfectly legitimate to find in such a clause evidence of the inten- 
tion of the parties not to apply the strict rules of a particular system but, 
rather, to rely upon the rules of law, based upon reason, which are 
common to civilized nations. These rules are enshrined in Article 38 _ 
of the Statute of the International Court of Justice as a source of law, 
and numerous decisions of international tribunals have made use of 
them and clarified them. Their application is particularly justified in 
the present contract, which was concluded between a State organ and a 
foreign company, and depends upon public law in certain of its aspects. 
This contract has therefore a quasi-international character which re- 
leases it from the sovereignty of a particular legal system, and it differs 
fundamentally from an ordinary commercial contract. It should be 
mentioned that the question of the law applicable did not altogether 
escape the draughtsman of the agreement . . . ; and the absence of 
any reference to a national system of law can only confirm this 
conclusion.” 


In order to give additional support to this conclusion, the arbitrator also 
relied on the force majeure clause in the agreement and its reference to 
“the principles of international law.” In the process, however, he mistook 
what was an incorporation of such principles into the agreement for a choice 
of governing law. Unlike other Iranian agreements that are mentioned in 
the award and that contained a reference to the principles of international 
law in regard to both force majeure and the choice of governing law,” here 
the reference to international law was limited to force majeure. Under the 
circumstances and unless the two types of stipulations found in other such 
agreements are treated as redundant, which I submit they are not, the inter- 
pretation of the Sapphire force majeure as a choice-of-law clause appears 
unwarranted. 


7 35 ILR at 174. 78 Id. at 173. 

7° Thus, the NIOC-AGIP Agreement of Aug. 24, 1957 (1 PETROLEUM Lecis., MIDDLE EAST), 
which is referred to in the Sapphire award, contained both a reference to cases of force majeure 
“if recognized as such by principles of international law” (Art. 37C) and a choice of governing 
law reading as follows: 


In view of the difference in the nationality of the parties to this Agreement, the latter 
shall remain valid, and must be interpreted and applied according to the principles of law 
common to both Iran and Italy and, in the absence of such principles, in accordance with 
the principles of law recognized normally by civilized nations, namely those which have 
already been involved [sic] by international tribunals [Art. 40]. > 
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Absence of Choice of Law 


Even more surprising is the decision reached by the majority in the 
award of August 24, 1978, in the dispute between Revere Copper & Brass, 
Inc. v. Overseas Private Investment Corp. (OPIC).* The dispute arose under 
a contract of guarantee relating to an investment made by Revere and its 
wholly owned subsidiary, Revere Jamaica Alumina, Ltd. (RJA), both Mary- 
land corporations, for the purpose of financing a bauxite mining venture 
in Jamaica. 

Revere’s investment was made pursuant to an agreement between the 
Government of Jamaica and RJA, dated March 10, 1967, which provided, 
- inter alia, that it would remain in force for 25 years and that no further 

taxes or levies, except as stated, would be imposed upon RJA and that no 
obligation would be placed on RJA that would derogate from its right to 
own and operate the property held in connection with the project. 

Contrary to the provisions of this agreement, the Government of Jamaica 
subsequently imposed a “bauxite levy” on RJA’s production and significantly 
increased the rate of royalties payable by RJA. Following the collapse of 
negotiations between RJA and the Government, RJA shut down its plant 

- and instituted proceedings against the Government in the Supreme Court 

of F Jamaica for a determination that the bauxite levy was a breach of the 
agreement and for an injunction against its imposition. The court denied 
the claim of breach, but held that the levy could not be imposed when 
RJA was not producing bauxite. This decision was on appeal when the 
award was rendered. l 

Revere’s claim against OPIC was based on the contention that the Govern- 
ment’s action fell within the “Expropriatory Action” clause of the Contract 
of Guarantee.** OPIC objected that the bauxite levy did not prevent RJA 
from exercising effective control and did not deprive RJA of a substantial 
portion of its property because the levy could be passed through to an 
ultimate consumer. As for the breach-of-contract argument, OPIC argued 
that there was no breach since the 1967 agreement was clearly governed 
by Jamaican law and the Supreme Court of Jamaica had rejected RJA’s 
claim on the ground that the prohibitions against increased taxes were 
void ab initio. 


8°17 ILM 1321 (1978). See Joy, Arbitration of Economic Development Agreements: The Impact 
of Revere u. OPIC, 20 Va. J. INT'L L. 861 (1980). 
51 That clause read in part as follows: 


- 1.15. Expropriatory Action. The term “Expropriatory Action” means any action which is 
taken, authorized, ratified or condoned by the Government of the Project Country, com- 
mencing during the Guaranty Period, with or without compensation therefor, and which 
for a period of one year directly results in preventing: 


(d) the Foreign Enterprise from exercising effective control over the use or disposition 
of a substantial portion of its property or from constructing the Project or operating 
the same. 


17 ILM at 1322. 
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The majority of the tribunal held for Revere. The majority considered 
that even though the agreement was silent on the issue of applicable law, 
the law of Jamaica was not the only law to be taken into account. In the 
majority’s opinion, the issue of breach was not subject solely to municipal 
law and ought to be determined in the light of international law: 


Although the Agreement was silent as to the applicable law, we accept 
Jamaican law for all ordinary purposes of the Agreement, but we do 
not consider that its applicability for some purposes precludes the 
application of principles of public international law which govern the 
responsibility of States for injuries to aliens. We regard these principles 
as particularly applicable where the question is, as here, whether ac- 
tions taken by a government contrary to and damaging to the economic 
interests of aliens are in conflict with undertakings and assurances given 
in good faith to such aliens as an inducement to their making the 
investments affected by the action.” 


The majority went on to say: 


In such cases, the question of breach is not left to the determination of 
municipal courts applying municipal law. The reason for this is 
that such contracts, while not made between governments and there- 
fore wholly international, are basically international in that"they are 
entered into as part of a contemporary international process of eco- 
nomic development, particularly in the less developed countries. The 
very reason for their existence is that the private parties entering into 
such agreements and committing large amounts of capital over a long 
period of time require contractual guarantees for their security; 
governments of developing countries in turn are willing to provide 
such guarantees in order to promote much needed economic develop- 
ment. Moreover, while the agreements are entered into between 
governments and private parties, the governments of such parties are 
very much interested in such agreements and in promoting their con- 
clusion. In this instance, the government of the investor provided its 
own guarantee for the investment in addition to the contractual guaran- 
tee furnished by the foreign government. 


A majority of the Panel has concluded that the 1967 Agreement 
falls within this category of a long term economic development agree- 
ment and that principles of public international law apply to it insofar 
as the government party is concerned and therefore that the question 
of breach by such party cannot be determined solely by municipal law. 


In order to substantiate this opinion, the majority recalled (1) the “pioneer 
effort” (yet unsuccessful) made by the United Kingdom in the Anglo-Iranzan 
Oil Co. case% to establish the international illegality of a contract breach by 
a government; (2) the reliance on the general principles of law, found in 
the ARAMCO award, which is not a model of clarity and relates to an alto- 
gether different situation; and (3) the TOPCO award discussed above,® 
which, because of the specific provisions of applicable law in the concession 
agreements, bore no relation to the Revere/OPIC situation. 


# Id. at 1331, 3 Ibid. os 
3% IC] Pleadings 64—280 (1952). 85 See text and notes 63—64 supra. 
8 pr 
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Having found these “precedents” “persuasive as regards the question of 
internationalization of the agreement between RJA and the Government 
of Jamaica,” the majority elected to support its argumentation by resorting 
to a grouping of connecting factors more reminiscent, however, of a con- 
flict-of-laws approach than of a public international diagnosis of the basic 
issues: 


Thus, we note that the parties were of different nationalities; the 
Government of Jamaica, on the one hand, and a Maryland corpora- 
tion of the United States, on the other. The Company was to construct 
an alumina plant in Jamaica at the suggestion of the Government. 
Private capital was to be raised outside Jamaica and invested there. 
According to the preamble, this contribution of about 125 million 
dollars to the economy of Jamaica entitled RJA 


. to have its capital investments in Jamaica, actual and potential, 
secured by reasonable safeguards on a long term basis, some of 
which are hereby placed on record: . .” 


The capital was raised in the United States, on a long term basis. 
Revere made a public issue to its stockholders in December 1967 of 
$55,059,300 of 5%% Convertible Subordinated Debentures due 
1992, the Prospectus describing the Jamaica bauxite mining and 
- alumina plant project as part of a $168,000,000 primary aluminum 

project involving an issue also of $97,000,000 of Industrial Develop- 
ment Revenue Bonds for the construction of a 112,400 ton aluminum 
reduction plant near Scottsboro, Alabama. This complex of bauxite 
mining and alumina production in Jamaica, designed to produce 
220,000 short tons of alumina per annum, and aluminum ingot pro- 
duction in Alabama was thus truly an international production opera- 
tion. The raw material processed into alumina in Jamaica moved from 
there to the United States where it was reduced to aluminum ingot. 
After being rolled and fabricated into sheets, strips, tubes and forgings, 
a wide range of household and industrial products were then sold in 
the United States and abroad. 


All of the elements which were found by the TOPCO/Libya Award to 
characterize “economic development agreements” are thus found in the 
RJA/GO] Agreement of March 10, 1967.87 


With all due respect, I would suggest that these factors bore no relevance 
to the issue of applicable law. They were simply characteristics of the type 
of arrangements for transnational ventures of such a magnitude, regardless 
of whether the venture involves private parties only or a private party anda 
foreign government or its instrumentalities. In effect, in a purely private 
venture, the various components of the venture would lead, in regard to 
matters of applicable law, to conclusions directly contrary to those reached 
by the majority. The basic arrangement to carry out the venture would be 
governed by its own law, which would likely be different from the law or 
laws applicable to borrowings in the capital market and from the proper 
law of sales-purchase contracts. Instead of pointing to a grouping of factors 


8617 ILM at 1335. 81 Ibid. (footnote omitted). 
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in favor of a single law, these considerations would lead to a “dépecage” of 
the overall transaction, each of its components being governed by its 
proper law. 

The situation was not substantially different in this case in regard to the 
law governing the investment in Jamaica and that applicable to the rela- 
tions between Revere and OPIC. Both situations ought to have been dis- 
tinguished, as did the arbitrator in minority when he said: 


The contract which is subject of this arbitration is not a contract 
between Revere and Jamaica, but a contract between two American 
corporations entered into in the District of Columbia and containing 
a provision for the arbitration in the District of Columbia of disputes 
arising under it. The contract and its interpretation are thus governed 
by the law of the United States and not by International Law. 


Heavy stress is placed by the majority on the international character 
of the contract between Jamaica and RJA and on the effect that a 
breach or repudiation of such a contract could have in bringing home 
a liability to Jamaica under international law before a tribunal having 
jurisdiction of that country. But that is not this present controversy 
and international law is not the standard, and indeed is quite irrelevant, 
to the rules of law which should guide this arbitration to which neither 
RJA nor Jamaica is a party. ; 


It seems significant that although . . . subsequent contracts be- 
tween Jamaica and aluminum companies made in 1974 and 1976, as 
the majority points out, contained provisions for international arbitra- 
tion, no such provision was made in the 1967 contract with RJA and the 
omission must be deemed intentional. 


The interpretation of the Revere-OPIC contract before this Tribunal 
must, therefore, be in accordance with the standards of American law.®8 


CONTENT OF THE APPLICABLE LAW 


Changes in the Applicable Law 


It is generally agreed that, in the absence of “stabilization” devices, the 
law governing a contract is the law at the time of application and not merely 
as it stood at the time of the contract. This general rule would seem to apply 
not only when the contract is governed by domestic law, but also when the 
parties attempt to “internationalize” the legal framework of their relation- 
ship. To the extent that an “internationalization” clause is not limited to 
incorporating into the contract specific rules of international law and implies 
effective submission to international law, the stability of the relationship 
may subsequently be put in question. 

True, the rules of international law evolve more slowly than those of 
domestic law. Nevertheless, it is conceivable that, particularly in regard to 
long-term agreements, and especially those which are “internationalized,” 
new rules may emerge between the time of the contract and that of an actual 


88 Jd. at 1372. 
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dispute. If this were the case, the judge or the arbitrator would have little 
alternative but to apply the rules in force at the time of the dispute. To hold 
otherwise would deprive international law of its true nature as a legal sys- 
tem whose function in the determination of the proper law of the agreement 
is substantially the same as that of any domestic legal system in ordinary 
conflicts law. 

Although this consideration may not always be fully realized by the parties 
at the time of contracting, it may come to light in subsequent proceedings. 
The treatment given to UN resolutions on permanent sovereignty over 
natural resources and the establishment of a new international economic 
order in recent arbitral awards shows sufficiently the nature of the problem 
as well as the difficulty of determining precisely the significance of the 
evoluzion of international law norms.® 

This remark can be extended to the classical question whether a state 
incurs international responsibility if it changes the content of its own law, 
which happens to be the proper law of the contract. This is a subject which 
would require separate treatment. All that needs to be said is that the answer 
cannot be found in extreme positions that either advocate the unfettered 

‘right of a contracting state to bring its contractual undertakings to naught 
or deny a state the right to legislate in its sovereign capacity to the extent 
that the exercise of its sovereign prerogatives would infringe upon the rights 
of the other contracting party. Clearly, the realities of this world call for a 
more flexible approach to the question, not only in regard to matters of state 
responsibility,” but also in regard to the remedies available for seeking 
redress against a state. The TOPCO, BP, and LIAMCO awards nicely il- 
lustrate this last point, as well as the usefulness of comparative law analysis 
as a possible factor of determination. 


Remedies: Comparative Law and the General Principles 


In the TOPCO award, the arbitrator reached the conclusion, primarily 
on the basis of an analysis of arguments raised in international pleadings,” 
the opinions of international scholars,” and dicta found in international 
decisions,” that specific performance (in the form of restitutic in integrum) 
is the “normal sanction for non-performance of contractual obligations and 
that it is inapplicable only to the extent that restoration of the status quo 
ante is impossible.”** Thus, the arbitrator proceeded to order that the 
Libyan Government perform, within a stated period of time, its obligations 
under the relevant concession.” 


89 See the TOPCO/Calasiatic award, paras. 81-89, and the LIAMCO award, 29 ILM at 51-58 
(pp. 99-113 of the award). See also R. von Mehren & Kourides, International Arbitrations 
Between States and Foreign Private Parties: The Libyan Nationalization Cases, 75 AJIL 476, 522~29 
(1981). 

9 See, e g., Weil, note 59 supra, at 205 et seq.; P. Lalie, note 26 supra, paras. 50 et seq.; 
G. DeLau ve, note | supra, para. 2.07. 

31 TOPCO/Calasiatic award, para. 101. * Id., paras. 102—08. 

s3 Jd., para. 97. % Id., para. 109. 

Jd., section V(3) and (4). 
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The opposite view prevailed in the BP award. The arbitrator, in addition 
to considering international law material, focused his attention on compara- 
tive analysis of municipal rules. 

As to international rules of possible application, the arbitrator noted 
first that no case in point could be found. True, there existed dicta in 
international decisions,” and related pleadings,” to support the contention 
that specific performance might be the proper remedy in the event of breach 
by a state of its contractual undertakings. However, the arbitrator concluded: 


The survey of cases and other relevant materials . . . demonstrates 
that there is no explicit support for the proposition that specific per- 
formance, and even less restitutio in integrum, are remedies of public 
international law available at the option of a party suffering a wrongful 
breach by a co-contracting party. An analysis of the cases shows instead 
that while declaratory awards have often been made in terms of defining 
the rights and obligations of parties to a concession contract, these 
cases have never involved the total expropriation or taking by the 
State of the property, rights and interests of the concessionaire; and 
indeed in the most important of the cases, the validity and continued 
existence of the contract have not been questioned. The case analysis 
also demonstrates that the responsibility incurred by the defaulting 

arty for breach of an obligation to perform a contractual undertaking 
is a duty to pay damages, and that the concept of restitutio in integrum 
has been employed merely as a vehicle for establishing the amount of 
damages. 


Turning to the concept of specific performance under Libyan and other 
systems of law capable of supplying “general principles” for the solution of 
the dispute, the arbitrator held that these principles cannot be said to exist. 
To be sure, Article 159 of the Libyan Civil Code provides that “[i]n bilateral 
contracts (contrats synallagmatiques) if one of the parties does not perform 
his obligation the other party may, after serving a formal summons on 
the debtor, demand the performance of the contract or its rescission, with 
damages, if due, in either case.” It is therefore comparable to the law of 
other civil law countries, such as France or Germany. However, since it is 
well known that the law of these countries is not in accord with that of 
common law countries, the arbitrator concluded that “it is clear . . . that 
there does not exist a . . . uniform general principle of law pursuant to 
which specific performance is a remedy available at the option of the in- 
nocent party, especially not a private party acting under a contract with a 
Government.” 

Except for its final qualification, this statement would appear to be some- 
what oversimplified. True enough, in common law countries the normal 
remedy in the event of breach of contractual obligations is monetary com- 
pensation or damages, whereas in civil law countries the creditor is in 
principle entitled to claim specific performance. However, this broad picture 
does not account for the fact that in practice, the solutions obtaining in 


38 BP award, 53 ILR at 337-40. 97 Id. at 344-46. 


38 Id. at 347. Td. at 331. 
100 Td, at 352. l 
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each group of countries (even admitting differences between countries in 
the same group") are not necessarily as far apart as the premises would 
seem to imply. Thus, both civil law and common law courts acknowledge 
such qualifications to the basic rules as the following: (1) a creditor may 
claim specific performance when damages would not be an adequate remedy 
for the delivery of specific goods;'” (2) damages rather than specific per- - 
formance is the proper remedy when the cost of performance would be 
disproportionately high in comparison to the benefit that performance 
would bring to the creditor;1°° and (3) specific performance is excluded 
when to order it would infringe upon the personal liberty of the debtor. 
Thus, though the “principles,” as broadly formulated, differ, the points 
of contact between the two systems are greater than could be expected 
from their basic points of departure. In this respect, therefore, the arbi- 
trator’s denial of a “general principle” of specific performance would appear 
to require some qualification. 
However, one must agree with the arbitrator that: 


[T]he principles even of those’systems of law which recognize the most 
. far-reaching rights for an innocent party to demand specific perform- 
ance, are principles of ordinary commercial law. They have been de- 
vised, discussed and applied mostly in relation to everyday sale of goods 
- contracts and other transactions of limited duration where, moreover, 
typically one party performs in kind and the other with money. It is 
only by stretching the meaning of legal concepts and general words 
into the extreme that these principles can be said to extend to contracts 
which like the BP Concession still have a term of 40 years to run and 
which provide for the. right to extract and remove natural resources 
requiring vast fixed industrial installations and presuppose an intimate 
and complex relationship between the parties.'® 


401 See 2 K. Zweicert & H. KÖTZ, AN INTRODUCTION TO COMPARATIVE Law 151 et seg. (1977); 
Szladits, The Concept of Specific Performance in Civil Law, 4 AM. J. Comp. L. 208 (1955); CHITTY on 
CONTRACTS §§1631 et seg. (24th ed. 1977); J. CaLamarr & J. PERILLO, THE Law of CONTRACTS 
581 et seg. (1977); Dawson, Specific Performance in France and Germany, 57 Micu. L. Rev. 
495 (1959). 

102 See preceding note. See also U.C.C. §2—716(1). Compare Uniform Law on the International 
Sale of Goods (ULIS), Arts. 41(1) and 42(1). Note, however, that under Article VII of the ULIS 
Convention: 


Where under the provisions of the Uniform Law one party to a contract of sale is entitled 
to require performance of any obligation by the other party.‘a court shall not be bound to 
enter or enforce a judgment providing for specific performance except in the cases in 
which it would do so under its law in respect of similar contracts of sale not governed by 
the Uniform Law. ý 


See 3 ILM 854 (1964) for the Convention and the law. 

This provision was intended to accommodate the United Kingdom, and it is therefore not 
surprising to find that the language of Article VII has been incorporated into Article 16 of the 
UK Uniform Laws on International Sales Act, 1967 (reproduced in R. Graveson, E. Conn, 
& D. GRAVESON, THE UNIFORM Laws ON INTERNATIONAL SALES AcT 1967, at 137 (1968)). 

See also in regard to the 1980 Convention on Contracts for the International Sale of Goods, 
Farnsworth, Damages and Specific Relief, 27 Am. J. Comp. L. 247 (1979). 

103 See sources cited in note 101 supra. 104 Tid. 

105 BP award, 53 ILR at 349. 
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And that: 


[T]he fact that the State is the respondent party is one which cannot be 
overlooked. Dr. Mitchell [The Contract of Public Authorities (1954), p. 20], 
on the basis of a survey of the municipal laws of England, France and 
the United States, has made it clear that the remedies of specific per- 
formance and restitution in kind normally are unavailable against 
governmental authorities under public contracts. 1° 


And that: 


A rule of reason therefore dictates . . . that, when by exercise of 
sovereign power a State has committed a fundamental breach of a 
concession agreement by repudiating it through a nationalization of 
the enterprise and its assets in a manner which implied finality, the 
concessionaire is not entitled to call for specific performance by the 
Government of the agreement and reinstatement of his contractual 
rights, but his sole remedy is an action for damages.” 


The LIAMCO award confirms this conclusion. In that case, however, the 
arbitrator acknowledged that, according to “the principles of municipal 
law of Libya which are common to those of international law, and which 
in fact are also consistent with the general principles of law . . , , obliga- 
tions are to be performed, principally, in kind, if such performance, is 
possible.” 198 

The arbitrator further stated that “[t]his general principle is also common 
to international law, in which restitutio in integrum is conditioned by the 
possibility of performance, and consequently hindered by its impossibility. 
Such impossibility is in fact most usual in the international field.”!°9 
He held that in the instant case such impossibility existed, with the conse- 
quence that LIAMCO could only recover “equitable compensation”!”° for ` 
its loss. 

I believe that the comparative law approach followed by the BP and 
LIAMCO arbitrators is the road to progress. Even though it may not always 
be conducted in the same fashion or lead to identical conclusions, it is the 
proper way to give, substantive meaning to those principles of law which 
are part and parcel of the law governing the contract. 


III. RECOGNITION AND ENFORCEMENT OF AWARDS 


ARBITRATION RULES 


Foreign and “International” Awards 


Subject to considerations of sovereign immunity, which deserve separate 
treatment, the issues attendant upon the recognition and enforcement of 
foreign awards concerning state contracts are not usually different from 
those relating to awards involving disputes between private parties. 


108 Thid, 107 fd. at 354. 
18 LIAMCO award, 20 ILM at 63 (p. 123 of the award). 
199 Ibid. (p. 124 of the award). 110 Td, at 86 (p. 170 of the award). 
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In the absence of treaty provisions, recognition and enforcement depend 
upon the rules obtaining at the recognizing forum, including those regard- 
ing the final and binding character of the award, the issue of merger, 
if the award has been judicially confirmed, and the defenses that can be 
raised for the purpose of preventing recognition and enforcement. 

Treaties in existence, and in particular the New York Convention," the’ 
Inter-American Convention,’” and the European Arbitration Conven- 
tion,’ significantly improve the situation by limiting the grounds on which 
recognition and enforcement can be denied. However, even within the 
scope of these Conventions, difficult issues are not excluded. 

The proceedings regarding the recognition and enforcement of the 1956 
award in Société Européenne d’Etudes et d'Entreprises (SEEE) v. People’s Federal 
Republic of Yugoslavia, "* which after 25 years are still continuing, clearly 
illustrate this remark. 

Before World War II, the SEEE, a French company, had constructed a 
railway in Yugoslavia. Certain sums remained due and in 1950, the French 
Government, espousing the SEEE’s claim, negotiated a settlement with 
Yugoslavia. A few years later, the SEEE contended that the sums received 
from Yugoslavia under the French-Yugoslav agreement did not exhaust 
the amount of its claim and initiated arbitration proceedings in Lausanne, 
Switzerland. Yugoslavia objected to the proceedings on the ground that the 
SEEE’s claim had been fully settled and refused to participate in the pro- 
ceedings. In 1956 a default award was rendered against Yugoslavia by a 
panel of two arbitrators. The SEEE registered the award with the registrar 
of the Cantonal Tribunal of Vaud. The Yugoslav Government brought 
action in the same tribunal to have the award declared null and void on 
various grounds, including the fact that the arbitral tribunal did not include 
an uneven number of arbitrators, as required by the law of the Canton of 
Vaud. The SEEE demurred that the action should be dismissed since the 
award was not subject to Vaud law. 

The tribunal dismissed the action and held that the award could not be 
considered as an arbitral award within the meaning of Vaud law. At the 
same time, the tribunal held that, since the award was not a Vaud award, it 
could not be registered in the canton and that the earlier registration should 
be canceled and the text of the award remitted to the parties. In reaching 
this decision, the tribunal stated in an interesting dictum: 


[The tribunal,] which holds that it lacks jurisdiction in respect of the 
action directed against an arbitral award not subject to Vaud’s judicial 
sovereignty, does not intend to preclude the validity and binding char- 
acter of such award in accordance with the intention of the parties or 
under such legal system as would be applicable to [the award].** 


41 Supra note 1, Art. V. 12 Supra note 3, Art. 5. 

18 Supra note 2, Art. IX. 

14 24 ILR 761 (1957), 86 J. Droit INT'L 1074 (1959). 

15 Société Européenne d’Etudes et d'Entreprises c. République Fédérative de Yougoslavie, 
Decision of Feb. 12, 1957, Trib. Vaud, 47 Rev. CriTIQUE Droit INT'L Privé 259, 364 (1958) 
(translated by the author). 
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The SEEE appealed to the Swiss Federal Tribunal, but the appeal was 
dismissed on the ground that the Cantonal “Tribunal did not annul, even in 
part, the award, since all that it did was to hold that ‘the award did not 
constitute an arbitral award within the meaning of Article 516 of the Code of 
Civil Procedure and that it should, therefore, be handed back to the 
parties.” “° 

Noting in particular the dictum quoted above in the lower court's 
judgment, the Federal Tribunal held that since the tribunal of Vaud had not 
passed judgment on the binding character of the award or its enforceability 
“outside the Canton of Vaud,” the judgment did not prejudice any rights 
that the SEEE might have under the award. 

These decisions seem to imply that the 1956 award, while it was not a 
“Vaud” award, might nevertheless be an “international” or a “non-Swiss” 
award subject to some nonidentified legal system. Under the circumstances, 
the question arises whether the 1956 award meets the tests set forth in 
Article I(1) of the New York Convention and qualifies for recognition in 
other countries party to the Convention. The question was submitted for 
consideration by the Dutch courts when recognition proceedings were 
brought in the Netherlands by the SEEE. 

In this connection, it should be recalled that the Convention applies | to 
awards both “made in the territory” of a contracting state and “not 
considered as domestic awards” by the recognizing forum (Article I(1)). This 
double-barreled test applies, however, only in the absence of a contrary 
declaration, and such a declaration had been made by both Switzerland and 
the Netherlands stating that they would apply the Convention only to 
awards “made in the territory” of another contracting state. 

The question whether the 1956 award could be considered as “made” in 
Switzerland was not uniformly decided by the Dutch courts. According to 
the Hague Court of Appeal, the “making” of an award should not refer only 
to the geographical location of the seat of arbitration; this concept should 
include also a reference to the municipal law of the state in which the award 
was rendered. In view of the fact that the Swiss courts had held that the 1956 
award did not satisfy the requirements of Vaud law, the court of appeal felt 
that the award was not a “Swiss” award, and was therefore not entitled to 
recognition in the Netherlands.’ 


"6 Decision of Sept. 18, 1957, Trib. Fed., id. at 366, 367 (translated by the author). 

u? Another issue raised by Yugoslavia was that since Yugoslavia had not acceded to the New 
York Convention, the Convention was not applicable and the conditions for recognition should 
be those set forth in the Geneva Convention of 1927, which remained applicable as between 
Yugoslavia and the Netherlands. 

This contention failed. In its 1973 decision (see note 119 infra), the Hoge Raad held that 
since both the Netherlands and Switzerland are parties to the New York Convention, the 
nationality of the parties was irrelevant and the decisive factor was the place where the award 
was made, t.e., the seat of arbitration. 

This view is consistent with the opinion expressed in the U.S. amicus curiae brief regarding 
the recognition of the LIAMCO award in the United States. See 20 ILM 161 (1981). 

48 Decision of Sept. 8, 1972, Hague Court of Appeal, as translated into French, in [1974] 
Rev. Ars. 313. 
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On appeal, in 1973 the Hoge Raad quashed the decision of the Hague 
court on the ground, inter alia, that neither the provisions of Article I(1) 
of the Convention nor the travaux préparatoires justified the construction , 
adopted by the lower court. According to the Hoge Raad: 


Neither the text nor the history of the Convention gives an indication— 
apart from a plea of the impediments mentioned in Article V(1)—that 
the competent authority of the country where recognition and enforce- 
ment are sought of an arbitral award given in the territory of another 
State should, before giving its decision, investigate the relationship 
between the award and the law of the country where it was made and, 
failing such relationship, refuse recognition and enforcement.” 


Upon remand from the Hoge Raad, the Hague Court of Appeal per- 
sisted in refusing to recognize the 1956 award, but this time on another 
ground, namely that the award was contrary to Dutch public policy because 
to give it effect in the Netherlands would be contrary to the terms of the 
1950 settlement agreed upon by France and Yugoslavia.’ 

A new appeal was taken to the Hoge Raad. The Court entertained the 
appeal insofar as it concerned the public policy argument, but held in 1975 
that in the final analysis, recognition of the award should be denied on the 
basis of Article V(1)(a) of the Convention, że., because as a result of the 
decisions of the Swiss courts, the 1956 award was no longer capable of execu- 
tion in Switzerland, and consequently of recognition in the Netherlands. 
Said the court: | 


. the Supreme Court decided in its first decision in the present 
case that the circumstance that the decision by Mr. Ripert and Mr. 
Panchaud was not recognized as an arbitral award within the meaning 
of Article 516 of the Code of Civil Procedure of Canton Vaud did not 
necessarily imply that the same decision could not be considered as an 
arbitral award within the meaning of Article I of the New York Conven- 
tion. However, this does not mean that the decision by the Swiss judge 
bears no consequence for the application of Article V(1)(e) of the 
Convention, according to which the recognition and enforcement of an 
arbitral award may be refused by the competent authority of the State 
where the recognition and enforcement is sought, if the award has not 
yet become binding on the parties, or has been set aside or suspended 
by a competent authority of the country to which, or under the law of 
which, that award was made. Yugoslavia rightly pleaded i in the present 
case that such provision is an obstacle to the enforcement of the award. 
Surely, even though the award did not qualify for ‘annulment by the 
Swiss judge, because he did not regard the decision as an arbitral award 
within the meaning of his law and consequently did not consider that 
the provisions regarding arbitration of the relevant procedural law 
should apply, the decisions by the judge . . . as a consequence of 
which the enforcement of the decision given by Mr. Ripert and Mr. 
Panchaud was denied by a competent authority of the country in which 


1 Decision of Oct. 26, 1973, Hoge Raad, as translated by G. Gaya, INTERNATIONAL COM- 
MERCIAL ARBITRATION: NEw YORK CONVENTION, pt. V, 18.2 (1978). 

120 Decision of Oct. 25, 1974, Hague Court of Appeal, as translated into French, in [1974F 
Rev. Ars. 322. 
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the decision was given, and the possibility of enforcement in the same 
country was ruled out—should be considered as equivalent, in the 
present case, to the circumstance mentioned in Article V(1)(e) of the 
Convention, namely that the relevant authority made it impossible to 
enforce the award by setting it aside. Since it was not stated and does not 
appear that the decision was made under the law of any other country, 
the judgment by the Vaud Cantonal Tribunal had the same effect as an 
annulment. 


The exact significance of the Hoge Raad’s decisions is somewhat un- 
certain. The 1973 decision seems to support the view that an “international” 
award may qualify for recognition under the Convention so long as it is. 
“made” in the territory of a contracting state. However, the 1975 decision 
reverts to additional considerations that would seem to “renationalize” the 
award by bringing it within the legal system of the country in which the 
award is “made.” 1? 

Whatever the correct interpretation, the Dutch decisions make it apparent 
that the attempt to remove the arbitration proceedings from the lex loci 
arbitri and to “internationalize” or “de-localize” the proceedings may have 
its price. It may deprive the parties of the benefit of the liberal provisiorts of 
multilateral Conventions regarding the recognition and enforcement of 
“foreign,” as opposed to “international,” awards. . 

A recent French decision, although it involves a commercial contract 
between private parties and not a state contract, illustrates the point.” An 
award had been rendered in Paris under the ICC Rules. Appeal was taken to 
the Paris Court of Appeal. This raised a question of jurisdiction. The 
French courts’ appellate jurisdiction can be exercised only in regard to 
French, as opposed to foreign, awards. The question at issue was therefore 
whether the ICC award rendered pursuant to non-French arbitration rules 
should be treated as a French award because of where it was made, or 
whether it should be characterized as a non-French award in view of the 
rules followed by the arbitrators. The second alternative prevailed and the 
court declined jurisdiction. The court held that the award had an “inter- 
national” character because the procedural rules were not French, the 
parties were aliens, and the contract in dispute had been made and was to 
be performed outside France. 

In order to buttress its argumentation, the court also held that the award 
did not fall within the scope of the New York Convention. The court 


121 Decision of Nov. 7, 1975, Hoge Raad, as translated by G. Gaya, note 119 supra, pt. V, 
35.2—3 (1978). 

122 Parallel with the Dutch proceedings, the SEEE had sought recognition and enforcement 
of the award in France. The French proceedings, which began in the 1960's, are still pending, 
Unlike the Dutch decisions, the French judgments rendered so far do not deal with the ap- 
plicability of the New York Convention. While they deny recognition to the 1956 award, this 
solution is based on other considerations. For a review of these cases, see G. DELAUME, note 1 
supra, para. 13.16. 

123 General Nat'l Maritime Transport Co. c. Société Gotaverken Arendal A.B., Decision 
of Feb. 21, 1980, Court of Appeal, Paris, 107 J. Drorr INT'L 660 (1980), [1980] Rev. Ars. 524, 
69 Rev. Critique Drorr INT'L Privé 763 (1980), [1981] J.C.P. II 19,512. 
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reasoned that in ratifying the Convention, France had declared that it would 
apply the Convention on the basis of reciprocity with awards “made” in 
another contracting state. According to the court, an “international” (or at 
least “de-localized”) award, such as the instant ICC award, was not covered 
by the Convention. Whether this decision was based on a strict interpretation 
of the Convention or was influenced by the view, advocated mainly by 
French scholars, that “international” arbitration may hover over domestic 
law and contribute to a new lex mercatoria in the making, is an interesting 
question. However, if that decision is left to stand, it will have dealt a serious 
blow to institutional commercial arbitration. 

Another issue that has arisen in the context of the SEEE/Yugoslav 
litigation is whether the award was effectively a “commercial” award within 
the meaning of the Convention. Yugoslavia argued that the award did not 
have that character because the building of the railway in question had 
strategic importance and military significance, and that the related contract 
was therefore, on the part of Yugoslavia, in the category of acta jure imperii. 

Although this argument failed,’ it is nevertheless a good reminder that 
there may be room to query whether the type of arbitration clauses that are 
frequently stipulated in economic development agreements with foreign 
states meet the “commercial” requirements of the Convention. If the answer 
were to be found in the negative, the winning party might be deprived of 
the advantages of the Convention machinery. 


ICSID Awards 


The problem of enforcing a truly international award*® is solved effec- 
tively in the context of ICSID awards. 

The Convention provides: (1) that the parties are bound by the award and 
that ezch party must abide by, and comply with, the terms of the award 
(Article 53); and (2) that every contracting state must recognize ICSID 


124 Contrary to the decision of the Parisian court, the Supreme Court of Sweden held that 
because zhe ICC award was made in France, it qualified for recognition in Sweden: General 
Nat'l Maritime Transport Co. v. Gétaverken Arendal Aktiebolag, Decision No. SO 1462, Aug. 
13, 1979, 21 Va. J. INT'L L. 244 (1981). See Paulsson, The Role of Swedish Courts in Transnational 
Commercial Arbitration, id. at 211, 236; Wetter, The Legal Framework of International Arbitral 
Tribunals, to be published by the Parker School in a book entitled INTERNATIONAL CoN- 
TRACTS (1981). 

A recent decision of the Court of Appeal of Paris, as yet unpublished (Aksa v. Norsolor S.A., 
Dec. 9, 1980), follows the Gotaverken doctrine. In the Aksa case, however, one of the parties was 
a French corporation (the other being a Turkish corporation), the contract concerned the sale 
by the French corporation of goods to be delivered in Turkey, and the terms of reference of 
the arbitrators, although fixing the seat of arbitration in Vienna, Austria, provided that hear- 
ings wouid take place in Paris, France. Notwithstanding these various “French” connecting 
factors, the court held that “[t}he award in question, rendered in accordance with a procedure 
[the ICC Rules] which is not that provided by French law, cannot be characterized as a French 
award” (as translated). 

The recent French Decree of May 12, 1981 ({1981] J.O..1402) contains provisions dealing 
specifically with “international” arbitration and in effect endorses the position taken by the 
French ccurts. 

25 See Decision of Oct. 26, 1973, note 119 supra. 

26 Schachter, The Enforcement of International Judicial and Arbitral Decisions, 54 AJIL 1 (1960). 
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awards and enforce the pecuniary obligations imposed by them as if they 
were a final judgment of a court in the state where recognition and 
enforcement are sought (Article 54(1)). 

In addition, Article 54(2) of the Convention makes the procedure for 
recognition and enforcement as simple as possible. Any party to an ICSID 
award may obtain recognition and enforcement by furnishing to the 
competent court or authority designated in advance by each contracting 
state a copy of the award certified by the Secretary-General of ICSID. 

This simple procedure eliminates the problems that subsist in domestic 
laws and in the context of multinational conventions when an attempt is 
made to recognize and enforce international awards. Under the ICSID 
Convention, no defense can be raised against the recognition and enforce- 
ment of ICSID awards based on the nature of the award or of the underlying 
transaction or, for that matter, on public policy. ICSID awards are binding as 
such and must be enforced in each of the contracting states. 

The only limitation to this general rule is found in Article 55 of the Con- 
vention, which provides that the procedures set forth for the recognition 
and enforcement of awards shall in no way “be construed as derogatory 
from the law in force in any Contracting State relating to immunity of that 
State or any foreign State from execution.” In other words, only sovereign 
immunity considerations may stand in the path of the enforcement of 
ICSID awards. Even then, the ICSID machinery contrasts favorably with the 
machinery available under other conventions. 


THE IMPACT OF SOVEREIGN IMMUNITY 


A Threshold Question 


Whether an award can be enforced by execution against a state and its 
property is an issue that must be decided in accordance with the sovereign 
immunity rules obtaining in the forum in which execution is sought. How- 
ever, before measures of execution are considered, a preliminary question 
must be solved. Execution proper can ensue only after recognition of the 
award in the form of a confirmation, an exequatur, or similar proceedings. 
The nature of these proceedings is still a matter of controversy in the sense 
that they may be regarded as the ultimate phase of the arbitration process 
or as the preliminary phase of execution. 

Understandably, states usually contend that the second characterization 
should prevail.?! As a rule, however, this argument has failed to impress 
the courts. Thus, courts in the Netherlands,’ the United States, and 


27 See text and notes 133 and 134 infra. 

"28 This argument was made, but was defeated, in the cases referred to in notes 129 to 
181 infra. 

129 See Decision of Oct. 26, 1973, note 119 supra. See also N. V. Cabolent v. National Iranian 
Oil Co., Decision of Nov. 28, 1968, Hague Court of Appeal, 9 ILM at 152, 161 (1970): “A 
judicial award is, by its nature, enforceable; and if immunity constitutes no bar to jurisdiction, 
it can in principle neither constitute a bar to enforcement.” 

130 Ipitrade Int'l S.A. v. Federal Republic of Nigeria, 465 F.Supp. 824 (D.D.C. 1978), 
reprinted in 17 ILM 1395 (1978). Ipitrade reasoning was followed in Libyan American Oil Co. v. 
Socialist People’s Libyan Arab Jamahirya, 482 F.Supp. 1175 (D.D.C. 1980), although in that 
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France‘! have held that when a state has waived its immunity by submitting 
to arbitration, the scope of the waiver extends to proceedings for the 
confirmation or recognition of the resulting award. 

These decisions represent the better view, since otherwise sovereign 
immunity would make a mockery of the arbitration process. Recognition of 
an award and execution are two different notions. The first is the natural 
complement of the binding character of any agreement to submit to arbitra- 
tion and should not be impaired by considerations of immunity, which are 
proper to matters of execution. 

The distinction between these two concepts is clearly illustrated by the 
provisions of the ICSID Convention. As already mentioned, the Convention 
offers a simple and effective procedure for the recognition of ICSID awards 
in contracting states. At the same time, the Convention acknowledges that 
this procedure shall in no way “be construed as derogating from the law in 
force in any Contracting State relating to immunity of that State or of any 
foreign State from execution.”!? 

A recent decision illustrates the point. In Benvenuti & Bonfant v. The 
Government of the People’s Republic of Congo,'* an ICSID award had been 
granted recognition by the President of the Tribunal de Grande Instance of 
Paris, but the President had qualified the order granting recognition by 
stating that if the award creditors wanted to execute the award upon 
Congolese assets in France, they would have first to seek his authorization. 
On appeal, the Court of Appeal of Paris reversed that part of the lower 
court’s order regarding execution. It held that Article 54(2) was intended 
to facilitate the recognition and enforcement of ICSID awards in contracting 
states and that it limited the function of the recognizing forum to ascertain- 
ing the authenticity of the award as certified by the Secretary-General of 


case, the court held that it could not exercise jurisdiction under the act of state doctrine, since 
this would imply ruling on the validity of the Libyan nationalization law. This case was dis- . 
continued, following settlement between the parties during the appellate proceedings. 

Ipitrade and LIAMCO also brought proceedings in France to enforce their respective 
awards. They both succeeded in obtaining recognition (exequatur) of the award, but did not 
succeed in attaching Nigerian and Libyan assets in France. See Procureur de la République c. 
S.A. Ipitrade International, Sept. 12, 1978 and March 5, 1979, Trib. Gr. Inst., Paris (référés), 
106 J. Dror INTL 857 (1979). See also Rambaud, Les Suites d'un règlement pétrolier: L’Affatre 
LIAMCO devant le juge francais, 25 ANNUAIRE FRANGAIS DE Dror Int’ 820 (1979). 

181 SEFE c. République Socialiste Fédérale de Yougoslavie et el., Decision of July'6, 1970, 
Trib. Gr. Inst., Paris (référés), [1975] Rev. Ars. 328, 98 J. Drorr Int’. 131 (1971), [1971] J.C.P. 
II 16,810, according to which: “Whereas in subscribing to the arbitration clause, the Yugoslav 
State has thereby agreed to waive its jurisdictional immunity in regard to the arbitrators and 
their award until the exequatur proceedings required to give full effect to the award are com- 
pleted” (translated by the author). 

See also République Malgache c. Société Bruynzeel, May 3, 1971, Trib. Gr. Inst., Paris 
(référés), [1971] J.C.P. II 16,811; and for an older case, Ben Aiad c. Bey de Tunis, June 30, 
1891, Trib. Civ., Seine, 19 J. Drorr INT'L 952 (1892), summarized in G. DELAUME, note | supra, 
App. HI, Booklet D, at 5. 

182 Supra note 4, Art. 55. 

83 Decision of June 26, 1981, Court of Appeal, Paris, as yet unreported. This decision will 
appear in 20 ILM 878 (1981). ‘ 
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ICSID. Consistent with French case law regarding the nature of an 
exequatur order, the court restated the view that recognition and enforce- 
ment of an arbitral award do not constitute a measure of execution and 
that, therefore, in addressing the issue of immunity from execution at the 
time of recognition, the President of the tribunal had exceeded his 
authority. 


Sovereign Immunity and What to Do About It 


The rules regarding sovereign immunity from execution are in greater 
disarray than those concerning immunity from suit. Certain legal systems 
continue to deny execution against the property of foreign states even after 
rendition of a judgment or award against the state involved. '*° Other systems 
subject execution to prior approval by the executive branch of the govern- 
ment.6 Even in those countries which endorse a monolithic doctrine of 
immunity and hold that there should be no immunity from execution when 
there is no immunity from suit, this general rule is subject to various 
exceptions,” or is qualified by specific requirements, including the 
existence of a reasonable territorial connection between the underlying 
transaction and the country in which execution is sought.'%8 ‘ 

The complexity of immunity rules makes forum shopping not only an 
attractive possibility, but a distinct reality. 

In order to impart some degree of predictability into their relationship, 
the parties to state contracts would therefore be well advised to deal directly 
with issues of sovereign immunity by way of express stipulations in the 
contract. Although there are indications that, at least in certain sectors of 
transnational commerce, waivers of immunity are becoming increasingly 
popular, the fact remains that there are still many long-term state contracts 
that fail to deal with the problem. Under the circumstances, sovereign 
immunity is likely to continue to be a stumbling block in the smooth enforce- 

_ment of judgments and awards involving foreign states. 

In this respect, however, a final remark must be made, which concerns 

ICSID awards. Because the ICSID Convention surrenders measures of 


194 See text and note 131 supra. 

- 5G, DELAUME, note l supra, para. 12.03. For a recent symposium covering the law of a 
number of countries, see 10 NeTtu. Y.B. INT'L L. 3-289 (1979). See also Crawford, Execution 
of Judgments and Foreign Sovereign Immunity, p. 820 infra. 

138 As in Italy, Greece, and the Netherlands. G. DELAuME, note 1 supra, para. 12.01. 

137 Id., paras. 12.03-.04. 

138 A recent case in point involving the enforcement of the LIAMCO award holds that the 
sole fact of locating the seat of arbitration in Switzerland is insufficient to satisfy the territorial 
connection test. See Decision of June 19, 1980, Trib. Fed., Socialist Libyan Arab Popular- 
Jamahiriya v. Libyan American Oil Co. (LIAMCO), 20 ILM 151 (1981). See also J.-F. Lalive, 
Swiss Law and Practice in Relation to Measures of Execution against the Property of a Foreign State, 
10 Netu. Y.B. INT'L L. 153 (1979). 

In recognition proceedings brought by LIAMCO in Sweden, the Court of Appeals of Svea 
(Stockholm) held that recognition should be granted to the award on the ground that by con- 
senting to arbitration, Libya had waived its immunity and that the award was not incompatible 
with “basic principles of justice” prevailing in Sweden. The text of this decision, dated June 18, 
1980, has been communicated to the author by Mr. Jan Paulsson, Coudert Bros., Paris. 
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execution to domestic rules of immunity, it is possible that, as in the case of 
other arbitral awards, those rendered under the Convention will be sub- 
jected to different treatment in contracting states. 

Although this possibility cannot be ignored, there is nevertheless a 
significant difference between the rights of an award-creditor under the 
Convention and those of a party to a non-ICSID award. The fact that, in 
adhering to the Convention, contracting states do not surrender their own 
right to immunity from execution in no way relieves them of their obliga- 
tions under the Convention. In particular, it is clear that if a contracting 
state party to a dispute invoked immunity from execution, either in its own 
courts or the courts of another contracting state, in order to frustrate 
enforcement of an award, that state would violate its obligation to comply 
with the award. Moreover, it would be exposed to various sanctions since 
failure to comply would restore the right of the contracting state whose 
national is the award-creditor to give diplomatic protection to its national 
and to bring an international claim on his behalf, or would give that state 
the right to bring action in the International Court of Justice against the 
defaulting state. i 

In other words, although the Convention does not purport to change 
existing rules of immunity from execution, it nevertheless imparts a new 
spirit to the rules by which the game may be played. 


CONCLUSION 


At the end of this incursion into a domain that deserves further explora- 
tion, several conclusions are nevertheless clear: 
1. In the field of commercial arbitration: 


(a) Current developments in the law of sovereign immunity, coupled 
with the modern improvement of the arbitration machinery, sig- 
nificantly improve both the climate in which state contract arbitration 1s 
conducted and the effectiveness of the arbitration process. 


(b) Because many immunity rules are of recent vintage or are still in 
the process of evolution, many uncertainties remain about their precise 
significance. 


(c) Under the circumstances, parties to state contracts would be well 
advised to supplement arbitration clauses with appropriate waivers 
of immunity, both from suit and from execution. 


2. In the field of “international” arbitration: 


(a) The pronouncements of arbitral awards in regard to both 
procedural and substantive issues are not as consistent as would be 
desirable for the formulation of rules of general application. 


(b) The fact that arbitrators (and scholars) are sometimes inclined 
to refer to the decisions of other arbitral tribunals rendered in a 
different context is not helpful to the identification of precise rules. , 


139 Supra note 4, Art. 27. 140 Art. 64. 
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(c) “International” awards may fall outside the scope of arbitration 
conventions and expose the parties to unexpected difficulties at the time 
of recognition and enforcement. Only the ICSID machinery supplies 
a positive answer to these problems. 


(d) Because submission to “international” arbitration, including 
ICSID arbitration, does not solve issues of immunity from execution, 
these issues ought to be considered at the time of submission. As in the 
case of commercial arbitration, the best way to deal with sovereign 
immunity is, in the final analysis, to remove the issue by means of 
appropriate contractual stipulations in the form of waivers of 
immunity. 


Finally, in both fields the parties would be well advised to anticipate issues 
of applicable law by means of appropriate stipulations precisely worded.'! 


141 Note that the undertakings of the United States and Iran in respect to the settlement of 
claims (20 ILM 230 (1981)) remit the solution of issues of applicable law to the International _ 
Arbitral Tribunal established for the purpose: “ARTICLE V. The Tribunal shall decide all 
cases on the basis of respect for law, applying such choice of law rules and principles of com- 
mercial and international law as the Tribunal determines to be applicable, taking into account 
relevant usages of the trade, contract provisions and changed circumstances.” , 
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EXECUTION OF JUDGMENTS AND FOREIGN 
SOVEREIGN IMMUNITY 


By James Crawford* 


I. INTRODUCTION 


The extent to which foreign sovereigns are entitled to immunity in 
municipal courts has attracted a vast literature, ‘in recent years especially, 
The majority view now. seems to be that immunity need not extend to 
commercial transactions entered into by the state, although the precise 
scope of this “exception” remains unsettled, and the role of international 
law in “extending” or “withholding” immunity has not yet, perhaps, been 
clearly analyzed. Indeed, it has been denied that there is any international 
law rule at all on the subject, a view that would presumably leave each state 
free ta formulate, or negotiate, its own rule. 

The purpose of this paper is not'to reconsider this central issue but to 
examine the distinct, though related, question of the extent to which foreign 
sovereigns are by international law entitled to immunity from seizure of 
and execution against property pursuant to judgments of domestic courts. 
Four v-ews of the matter would seem to be possible: first, that no measures of 
executon are permissible without the foreign sovereign’s consent; second, 
that the immunity from execution is strictly correlative to immunity from 
suit, so that in those cases where the foreign sovereign is not immune from 
suit it is equally, and without further restriction, not immune from execu- 
tion of any adverse judgment; third, that execution against a foreign sovereign 
is permissible, but in a more restrictiye class of case than that in which it is 
liable to suit; and fourth, that there is no international law rule on the mat- 
ter at all, 

It will be suggested that an examination of case law, treaty and statutory 
provisions, state practice, and the literature supports the third view: that, 
while international law permits execution against the property of foreign 
sovereigns, there are distinct restrictions on such execution, apart from 
general restrictions on suit. An attempt will be made to outline these restric- 
tions, particularly in the context of foreign government funds and those of 
central banks. Finally, a brief examination will be made of the, largely cor- 
relative, problem of prejudgment attachment of foreign state property 

or assets. 


i 
II. A Survey OF AUTHORITY 


There is a substantial, though rather diverse, body of authority dealing 
with the questions of execution against foreign state property. A brief re- 
view of this authority is necessary. 


* DPhil (Oxon.), Senior Lecturer in Law, the ‘University of Adelaide. 
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MULTILATERAL TREATY PROVISIONS 


There is yet no comprehensive multilateral treaty on.state immunity, 
though the problem has been regulated functionally in a number of con- 
texts, and in one important regional convention. 


Arrest of and Execution Against State-owned Ships 


The propriety of arresting state-owned ships (other than warships and 
other public ships) in aid of maritime claims is now well established.’ Article 
1 of the 1926 Brussels Convention for the Unification of Certain Rules 
concerning the Immunity of State-owned Ships provides: 


Sea-going ships owned or operated by States, cargoes owned by them, 
and cargoes and passengers carried on State-owned ships, as well as the 
States which own or operate such ships and own such cargoes shall be 
subject, as regards claims in respect of the operation of such ships or in 
respect of the carriage of such cargoes, to the same rules of liability and 
the same obligations as those applicable in the case of privately-owned 


ships, cargoes and equipment. 


The liability to arrest of state-owned commercial ships is affirmed, by 
implication at least, in the 1952 Brussels Convention relating to the Arrest 
of Sea-going Ships.* It is also expressly contemplated by Article 21 of the 
Geneva Convention on the Territorial Sea of 1958, which applies to govern- 
ment ships operated for commercial purposes the general rules applicable 
to innocent passage of merchant ships in Articles 18 to 20 of the Convention. 
Article 20 provides that the qualified prohibition from execution of arrest 
of merchant ships engaged in innocent passage through the territorial sea 
is “without prejudice to the right of the coastal State, in accordance with its 
laws, to levy execution against or to arrest, for the purpose of any civil 


1 It is proposed to deal only with arrest in the exercise of civil jurisdiction in ports, roadsteads, 
and internal waters. Cf. Geneva Convention on the Territorial Sea and the Contiguous Zone, 
1958, 15 UST 1606, TIAS No. 5639, 516 UNTS 205, Art. 20(1) & (2). The distinction is not 
sufficiently attended to in the Brussels Convention relating to the Arrest of Sea-going Ships, 
1952, 159 Brir. FOREIGN & Sr. Papers [BFSP] 368. 

2 1 LNTS 199, [1980] Gr. Brit. TS No. 15 (Cmnd. 7800). Article 2 subjects such ships to the 
same “rights of action and procedure” as private ships. Article 3 exempts ships of war and other 
ships used exclusively on “Government,and non-commercial service”; these are exempt from 
“seizure, arrest or detention’ by any legal process” (including actions in rem). There are 
approximately 23 parties to the Convention and its Protocol of 1934. 

3 Supra note 1. The Convention deals with “sea-going ships” in general. Article 2 provides for 
liability to arrest in respect of a “maritime claim,” but Article 3 allows arrest of any sister ship 
owned by the same “person,” and “person” is defined to include “Governments, their Depart- 
ments, and Public Authorities” (Art. 1(3)). In ratifying the Convention, both Yugoslavia and 
the United Kingdom reserved the right not to apply it to “warships or to vessels owned by or in 
the service of a State.” In this respect as well, the 1952 Convention is remarkably sweeping. 
See also the 1940 Montevideo Treaty on International Commercial Navigation Law (7 M. 
HUDSON, INTERNATIONAL LEGISLATION 460 (1941)), adopting a more restrictive, but not pro- 
hibitive, rule. The Treaty never came into force. 
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proceedings, a foreign ship lying in the territorial sea, or passing through 
the territorial sea after leaving internal waters.”* 

The International Law Commission proposed that, by Article 21, these 
powers of execution and arrest be extended to state-owned commercial 
vessels since the rules of the 1926 Brussels Convention “followed the pre- 
ponderant practice of States”; however, the dissent of the Soviet and 
Yugoslav members of the Commission was recorded.® Several states 
parties to the 1958 Convention have made reservations with respect to these 
provisions, on the ground that immunity extends to all government ships 
irrespective of use; a similar number of states have objected to these 
reservations.’ 

The European Convention on State Immunity of 19727 reserves the 
question of claims relating to state-owned ships, on the basis that the matter 
is regulated already by these general conventions. 


Other Cases of Arrest and Execution, 


The European Convention is the only multilateral convention in force 
directly regulating the general issue of state immunity from execution. 
Article 23 prohibits all “measures'of execution or preventive measures 
against the property of a Contracting State” outside its territory in the 
absence of express waiver. However, the value of this provision as support 
for an equivalent customary rule.is limited, for several reasons. 

First, the Convention does not purport to be a codification of general 
_international law.’ It does not in terms embody any distinction between 
governmental and commercial transactions,’ but was intended to state a 


‘Geneva Convention on the Territorial Sea and Contiguous Zone, supra note 1. Virtually 
identical provision is made in Articles 28-32 of the UNCLOS Draft Convention on the Law of 
the Sea (Informal Text), UN Doc. A/CONF.62/WP.10/Rev.3 (1980), reprinted in 19 ILM 1131 
(1980). And see generally T. K. THOMMEN, LEGAL STATUS OF GOVERNMENT MERCHANT SHIPS IN 
INTERNATIONAL Law (1962); Vitanyi, L 'Immunité des navires d'Etat, 10 NETH. INT'L L.R. 33-61, 
156—177 (1963). 

5 Report of the International Law Goninon on its 8th session, 11 UN GAOR, Supp. (No. 9) 
22, UN Doc. A/3159 (1956). For the ILC debates, see [1954] 2 Y.B. INT'L L. CoMM’N 73-75; 
lid. at 157-59; [1955] 1 id. at 140-42; [1956] 1 id. at 207-11. 

° Reservations have been made by Bulgaria, Byelorussia, Czechoslovakia, the German Demo- 
cratic Republic, Hungary, Mexico, Romania, the Ukraine, and the USSR. Objections to the 
reservations are maintained by Australia, Denmark, Fiji, Japan, Madagascar, the Netherlands, 
Portugal (the Mexican reservation only), Thailand, Tonga, the United Kingdom, and the 
United States. 

7 European Convention on State Immunity, May 16, 1972, [1979] Gr. Brit. TS No. 74 (Cmnd. 
7742), Art. 30. Cf. also the Brussels Convention on the Liability of Operators of Nuclear Ships, 
May 25, 1962, 57 AJIL 268 (1963), Art. X(3)\(phrased in terms of waiver). 

8 Cf. Sinclair, The European Convention on State Immunity, 22 INT'L & Comp. L.Q. 254, 283 
(1973); I. Brownie, PRINCIPLES OF PUBLIC INTERNATIONAL Law 335 (3d ed. 1979). The same 
is no doubt true of the Inter-American Convention on Private International Law (the Busta- 
mante Code) of 1928 (86 LNTS 246), which never came into force. Articles 333-339 enunciate 
a general rule of immunity from both jurisdiction and execution, including civil and com- 
mercial cases, excluding only real or mixed actions where a “foreign contracting State or its 
head has acted as an individual or private person” (Art. 335). 

Cf. Art. 24, which allows extension by declaration (vis-à-vis another declaring state) of 
further exceptions from immunity “to the extent that its courts are entitled to entertain pro- 
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minimum degree of immunity from the jurisdiction of foreign courts whose 
judgments would be entitled to recognition (and, if available under local 
law, enforcement) in the courts of the defendant state. Moreover, parties 
to the Convention expressly agree to give effect to foreign judgments 
against them (subject to limited exceptions).'! There is, of course, no equiva- 
lent machinery under the general law. And, third, immunity from execution 
can itself be displaced by mutual declarations made under Article 26, in 
respect of “proceedings relating to an industrial or commercial activity, in 
which the State is engaged in the same manner as a private person.” 

A few other multilateral conventions deal with the matter in a peripheral 
or ancillary way. The First World War peace treaties contained a provision 
disentitling the defeated party in each case from relying on “any rights, 
privileges or immunities of sovereignty” in international trade. More 
significantly, Article 3(1)(a) of the Rome Convention for the Unification of 
Certain Rules relating to the Precautionary Attachment of Aircraft of 1933 
exempts from precautionary attachment (“saisie conservatoire”) “aircraft 
assigned exclusively to a Government service, the postal service included, 
commerce excepted.”!* The Convention deals only with prejudgrhent 
attachment,‘* but attachment in aid of execution would appear*to be an 
a fortiori case. f : 

On the other hand, Article 55 of the 1965 Convention on the Settlement 
of Investment Disputes between States and Nationals of Other States’ 


ceedings against States not party to the present Convention,” but stipulates that such declara- 
tions are “without prejudice to the immunity from jurisdiction which foreign States enjoy in 
respect of acts performed in the exercise of sovereign authority (acta iure imperii).” Cf. Art. 
27(2). Of the four parties to the Convention, two (Belgium and the United Kingdom) have 
made such declarations. 

10 Cf. Preamble, Arts. 21 and 22. 

11 Arts, 20 and 21. See generally Knierim, Sovereign Immunity from Judicial Enforcement: The 
Impact of the European Convention on State Immunity, 12 Corum. J. TRANSNAT'L L. 130 (1973); 
Sinclair, supra note 8, at 273-76; Krafft, La Convention européenne sur l'immunité des Etats et son 
protocole additionnel, 31 ANNUAIRE SUISSE DE Droit INT'L 11, 20-23 (1975); Wiederkehr, La 
Convention européenne sur limmunité des Etats du 16 mai 1972, [1974] ANNUAIRE FRANÇAIS DE 
Droit INT'L 924, 936-38. 

12 Treaty of Versailles, June 28, 1919, Art. 281 (Germany); Treaty of St.-Germain, Sept. 10, 
1919, Art. 233 (Austria); Treaty of Neuilly, Nov. 27, 1919, Art. 161 (Bulgaria); Treaty of 
Trianon, June 4, 1920, Art. 216 (Hungary); Treaty of Sévres, Aug. 10, 1920, Art. 268 (Turkey, 
unratified). 

13 192 LNTS 289. As at September 1979, there were 22 parties to the Rome Convention. 

14 Cf. Art. 2. The 1952 Brussels Convention contains a somewhat similar restriction; supra 
note 1, Art. 1(2). 

15 Art. 30 of the Paris Air Navigation Convention of Oct. 13, 1919, 112 BFSP 931, provides: 
“All State aircraft other than military, customs, and police aircraft shall be treated as private 
aircraft and as such shall be subject to all the provisions of the present Convention.” By con- 
trast, the Chicago International Air Transport Agreement of Dec. 7, 1944, 171 UNTS 387, 
Article 3(a), excludes all state aircraft from the Convention. The Warsaw Convention for the 
Unification of Certain Rules relating to International Transportation by Air, 1929 applies 
expressly to carriage performed by the state, but makes no reference to immunity questions; 
TS No. 876, 137 LNTS 11, Art. 2. And ¢f. the restricted reservation allowed by Article 26 of the 
Hague Protocol, 1955, 478 UNTS 371. 

16 17 UST 1270, TIAS No. 6090, 575 UNTS 159. 
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merely reserves questions of “immunity of any foreign State from execu- 
tion,” pursuant to awards under the Convention, to the law of the state 
where enforcement of the award is sought. Since that question was contro- 
versial, “the intention was not to modify the existing law on State Immunity,” 
nor, indeed, to state what that'law‘is or should be.?” 


I 


BILATERAL TREATY PROVISIONS 


There is quite frequent reference in the literature to the large number of 
bilateral treaties dealing with foreign state immunity, and in particular with 
immunity from execution.!? However, no very detailed analysis of the 
bilateral treaty practice has yet been attempted: in fact, the United States 
treaties, which are usually cited in this context, provide less convincing 
support for a restrictive position than does the far more extensive treaty 
practice of the Soviet Union. 


Pre-1945 Treaties i 


In the interwar years, the Soviet Union concluded a number of treaties 
with other European states, for the most part regulating the activities of the 
Soviet Trade Delegation in concluding commercial transactions in the other 
state. Ten such treaties have been located. Although their form and con- 
tent vary significantly, the Treaty of Commerce of June 2, 1927 with Latvia 
may be taken as an example. Article 5(7) of that Treaty stated: 


Juridical acts carried out by the Commercial Delegation in Latvia which 
bind the Union of Socialist Soviet Republics and also the economic 
results of the said acts, shall be dealt with in accordance with Latvian 
law and shall be subject to Latvian jurisdiction. Nevertheless, in view of 
the liability assumed by the Union of Socialist Soviet Republics under 
paragraph 6 of the present Article in respectof transactions effected by 
the Commercial Delegation, recourse shall not be had either to judicial 
measures of a preventive character or to administrative measures af- 
fecting the property of the Commercial Delegation and its branches. 


The execution by attachment of judgments which have acquired 
legal force shall not be admitted in the case of property belonging to the 
Commercial Delegation where such property is intended, in accordance 
with the general rules of International Law, for the exercise of the 
sovereign rights of the State, or‘ for the official activities of the Com- 
mercial Delegation." 


172 ICSID, CONVENTION ON THE SETTLEMENT OF INVESTMENT DISPUTES BETWEEN STATES 
AND NATIONALS OF OTHER STATES. DOCUMENTS CONCERNING THE ORIGIN AND FORMULATION OF 
THE CONVENTION 428 (1968). For the travaux préparatoires of Art. 55, see id. at 177, 242, 304, 
343-48, and 424-31. Cf. also the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, June 10, 1958, 21. UST 2517, TIAS No. 6997, 330 UNTS 38. 
Despite the assumption to the contrary in /pitrade Internationa! S.A. v. Federal Republic of 
Nigeria (465 F.Supp. 824, 826 (D.D.C. 1978)), it is doubtful whether states themselves count 
as the “persons . . . physical or legal” to whom the Convention applies. , 

18 Cf. Claim against the Empire of Iran Case (Federal Republic of Germany, Federal Con- 
stitutional Court, 1963, 16 BVerfGE 27 E 45 ILR 57, 73—75 (1972), per Wagner V.-P. 

18 68 LNTS 321. 
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By Article 6, separate Soviet state enterprises, whose transactions were not 
guaranteed by the Commercial Delegate, were subjected independently to 
“Latvian jurisdiction and to the execution of judgments by attachment,” 
without limitation. 

Most of the other treaties concluded at this time contained similar pro- 
visions:”° in all but one case,?! Soviet state property was expressly made liable 
to final execution in respect of guaranteed transactions (though in six of the 
treaties, interim attachment was excluded).”* Property used for diplomatic, 
consular, or other sovereign functions. was variously stated to enjoy “the 
protection of customary international law,” or that “extended under inter- 
national law to the property of other friendly governments,”** or to be 
immune from execution “according to-the general rules of international 
law.”?5 But only two of the treaties regulated the immunity of the parties 
on a mutual basis.?¢ 


Post-1945 Treaties 


Since 1945, the treaty practice has been both more widespread and more 
diverse. A very few treaties involve either an express waiver?’ or a non- 
waiver?! of immunity with respect to specific transactions, but most, rather 


2 Treaties of the USSR with: Norway (1921), 7 LNTS 293; Austria (Ukrainian SSR also 
a party) (1921), 20 LNTS 153; Denmark (1923), 18 LNTS 15; Germany (1925), 53 LNTS 85; 
Sweden (1927), 127 BFSP 923; Greece (1929), 131 BFSP 480; Britain (1934), 137 BFSP 188; 
and Belgium and Luxembourg (1935), 173 LNTS 169. 

2 USSR-Italy, Treaty of Commerce and Navigation, Feb. 7, 1924, 120 BFSP 659. The Treaty 
(Art. 3, para. 4) excludes interim attachment “in consequence” of the Trade Delegation’s 
assumption of responsibility for the transactions. But the Treaty is ambiguous on the question 
of final execution. The Corte di Cassazione interpreted the Treaty to confer absolute immunity 
from execution (Russian Trade Delegation in Italy v. de Castro (1935, [1935] Foro. Ir. I, 
at 240), 7 ANN. Dic. Pusuic INT'L L. Cases [hereinafter cited as ANN. DiG.] 179, 180-82 (1940), - 
but it is not clear that this was intended. For other Italian cases on the Trade Delegation, see 
9 Ann. Dic. 247-49 (1942). 

2 Treaties with: Norway, supra note 20, Art. 4(1) (a qualified undertaking only); Denmark, 
supra note 20, Art. 3(1) (to similar effect); Italy (see note 21); Latvia, supra note 19, Art. 5(7); 
Greece, supra note 20, Art. 7(4); Belgium and Luxembourg, supra note 20, Art. 14. 

23 Treaty with Austria, supra note 20, Art. 12. 

*4 Treaties with: Norway, Art. 4(2); Denmark, Art. 3(4); both supra note 20. 

25 Treaties with: Germany, supra note 20, Art. 7; Latvia, supra note 22, Art. 5(7); Sweden, 
supra note 20, Art. 6, The treaty with Greece, supra note 20, simply has “jouissant d’extra- 
territorialité”; Art. 7(5); that with Great Britain, supra note 20, “necessary for the exercise of 
the rights of State sovereignty or for the official functions of the diplomatic or consular 
representatives”; Art. 5(8). On the earlier limited Soviet-British Agreement of March 16, 1921 
(114 BFSP 373), see Fenton Textile Assoc. Ltd. v. Krassin, (1922) 38 T.L.R. 259 (C.A,). 

76 Those with Norway and Denmark, supra note 20. 

2 E.g., U.S.-the Netherlands, Exchange of Notes concerning Nonassertion of Sovereign 
Immunity from Suit in respect of Air Transport Enterprises, June 19, 1953, 4 UST 1610, 
TIAS No. 2828, 212 UNTS 249; U.S.-Italy, Agreement on the use of Italian Ports by the N.S. 
Savannah, Nov. 23, 1964, 15 UST 2155, TIAS No. 5699, 532 UNTS 133, Art. VIII, para. 2. 

8 E.g., U.S.-Australia, Treaty concerning Maritime Claims and Litigation, March 8, 1945, 
5 Bevans 159, Art. V; U.S.-Italy, Exchange of Notes relating to the Offshore Procurement 
Program, March 31, 1954, 5 UST 2185, TIAS No. 3083, Art. 12(a). The latter is one of a 
number of similar treaties dealing with “offshore procurement.” 
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than dealing with a prior immunity assumed to exist, purport to state the 
extent of state immunity inter partes; almost without exception these contain 
extensive restrictions on immunity, including immunity from execution. 
The post-1945 treaties fall into three classes: those made with the United 
States, those (more numerous) with the Soviet Union, and a few to which 
neither the United States nor the Soviet Union is a party. 

United States Treaties. Between 1948 and 1956 the United States negotiated 
14 Treaties of Friendship, Commerce and Navigation containing a pro- 
vision dealing with reciprocal immunity; 11 of these treaties came into force. 
A representative example is Article XVIII(3) of the United States-Nicaraguan 
Treaty of Friendship, Commerce and Navigation of January 21, 1956:79 


No enterprise of either Party, including corporations, associations, 

and government agencies and instrumentalities, which is publicly 

owned or controlled shall, if it engages in commercial, industrial, ship- 

ping or other business activities within the territories of the other Party, 

claim or enjoy, either for itself or for its property, immunity therein 

from taxation, suit, execution of judgment or other liability to which 
+ privately owned and controlled enterprises are subject therein. 


This prévision, it must be said, is less helpful than might at first appear: in 
particular, it applies only to those “government agencies and instrumen- 
talities” which can be described as separate “enterprises.” Some of the 
treaties do not include the term “government agencies and instrumen- 
talities” and are probably even more restrictive.” Apparently, the United 


299 UST 449, TIAS No. 4024, 367 UNTS'3. The other ten treaties in force are with: Italy, 
Feb. 2, 1948, Art. 24(6) (TIAS No. 1965, 79 UNTS 171); Ireland, Jan. 21, 1950, Art. 15(3) 
(206 UNTS 269, 1 UST 785, TIAS No. 2155); Greece, Aug. 3, 1951, Art. 14(5) (224 UNTS 
279, 5 UST 1829, TIAS No. 3057); Israel, Aug. 23, 1951, Art. 18(3) (5 UST 550, TIAS 
No. 2948, 219 UNTS 237); Denmark, Oct. 1, 1951, Art. 18(3) (12 UST 908, TIAS No. 4797, 
421 UNTS 105); Japan, April 2, 1953, Art. 18(2) (4 UST 2063, TIAS No. 2863); Federal 
Republic of Germany, Oct. 29, 1954, Art. 18(2) (7 UST 1839, TIAS No. 3593, 273 UNTS 3); 
Iran, Aug. 15, 1955, Art. 11(4) (8 UST 899); the Netherlands, March 27, 1956, Art. 18(2) 
(8 UST 2043, TIAS No, 3942, 285 UNTS 231), and Korea, Nov. 28, 1956, Art. 18(2) (8 UST 
2217, TIAS No. 3947, 302 UNTS 281). The three unratified treaties were with Uraguay, Nov. 
23, 1949, Art. 18(5) (96 Cong. Rec. 375 (1950)); Colombia, April 26, 1951, Art. 18(2) (97 Cong. 
Rec. 6500 (1951)); and Haiti, March 3, 1955: Art. 18(2) (101 Cong. Rec. 8914 (1955)). 

3 Only the treaties with Italy, Ireland, and Greece do not include the term. In its amicus 
curiae brief in Electronic Data Systems Corp. Iran v. Social Security Organization of the Government 
of Iran (610 F.2d 94 (2d Cir. 1979)), the State Department stated that “Itis the view of the United 
States that the treaty waiver [in the Iranian Treaty of 1955] does not apply to the property of the 
Contracting States as such and of their non-commercial agencies and instrumentalities, but 
that it applies only to the property of publicly owned or controlled commercial or business 
enterprises of the Contracting States” (cited by J. R. Stevenson & J. Browne, United States Law 
of Sovereign Immunity Relating to International Financial Transactions, in INTERNATIONALFINANCIAL 
Law: LENDING, CAPITAL TRANSFERS AND INSTITUTIONS 85, 102 (R. S. Rendell ed. 1980). If this 
is an accurate interpretation of the more extensive U.S. treaty provision, it shows just how 
limited that provision is. But earlier U.S. decisions have taken a much more sweeping view 
of the extent of the waiver in the Iranian Treaty, without considering the implications of the 
term “enterprise”: see, e.g, Irving Trust Co. v. Government of Iran, 85 F.R.D. 135 (E.D. La. 
1980); Behring Int'l Inc. v. Imperial Iranian Air Force, 475 F.Supp. 383, 390 (D.N.J. 1979). 


In the latter case the Iranian Air Force was held, without argument, to be an “enterprise,” a 
1 


i 
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States discontinued the practice of inserting such clauses in 1958, “at the 
request of the Attorney General because it made defense of suits against the 
United States abroad more difficult.””! The extent to which the United 
States had resiled from its earlier position is clear from the much more 
limited clause in the (unratified) Trade Agreement with the Soviet Union 
of October 18, 1972, which refers only to “private natural and legal persons 
of the United States.”*? 

Although this treaty practice affords some support for a restrictive 
doctrine of immunity, including immunity from execution, that support 
should not be overstated. Half of the treaties were negotiated before the 
“Tate letter” of 1952, which marked the formal U.S. change of position on 
the general question of immunity from jurisdiction (but not, as will be seen, 
from execution). At no stage, therefore, were these provisions consistent 
with the expressed U.S. view of the general law. As one commentator has 
suggested, the commercial treaty provision and the Tate letter “were de- 
signed for different purposes.”*? Nor are the reasons for abandonment 
of the commercial treaty provision encouraging. 

Soviet Union Treaties. Rather more persuasive, and certainly more numer- 
ous, is the group of Soviet treaties, 29 of which have been located.* All but 
four are Trade Delegation treaties, along lines rather similar to those pre- 
1945 treaties referred to already. However, closer analysis reveals three 
distinct drafting models. 

The first, which may be described as the “French treaty model,” is a’ 
development of the pre-1945 provisions. In the case of transactions not 
guaranteed by the Soviet Trade Delegation in the country in question, 
jurisdiction and execution are limited to the particular state trading agency, 
and its property. On the other hand, in the case of guaranteed transactions, 
final execution may be levied against “all State property” within the juris- 
diction, with the exception of property that is “intended solely for the exer- 
cise . . . of the political and diplomatic rights” of the Soviet Union. This 
exemption is stated to be “in accordance with international practice.” In all 
cases, interim attachment and execution against Trade Delegation property 
are excluded.’ 


most unlikely conclusion. A little more caution was shown in American Int'l Group, Inc. v. 
Islamic Republic of Iran (493 F.Supp. 522, 525-26 (D.D.C. 1980)), but not much, since the court 
treated the waiver as extending to Iran itself, as “inseparable” from its insurance enterprise. 
On the problem of waiver of prejudgment attachment by the treaty, see infra note 252. 

31 F, A, Weber, The Foreign Sovereign Immunities Act of 1976: Its Origin, Meaning and Effect, 
in 3 Yare Srupies In WorLD Pusiic Orner 1, 80 n.114 (1976). Cf 6 M. Wurreman, DIGEST oF 
INTERNATIONAL Law 615 (1968). 

32 67 Dep’r STATE Butt. 595, Art. 6(2) (1972). 

33 Setser, The Immunity Waiver for State-Controlled Business Enterprises in United States Commercial 
Treaties, ASIL, 55 Proc. 89, 92-93, 104-05 (1961). 

*4 By a search of the indexes to vols. 1-750 of the United Nations Treaty Series. The list is 
certainly not comprehensive. 

35 Agreements of this kind have been made with France (1951), 221 UNTS 79; Denmark 
(1946), 8 UNTS 218; Japan (1957), 325 UNTS 35; Federal Republic of Germany (1958), 346 
UNTS 71; Ghana (1961), 655 UNTS 171; Brazil (1963), 646 UNTS 277; and Belgium (1971), 
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The second may be described as the “Italian treaty model.”** In these 
cases, there is usually no express reference to jurisdiction over or execution 
with respect to separate state trading organizations (though the matter is 
standardly covered by implicationiin the head treaty to which the Trade 
Delegation provisions are annexed). In the case of guaranteed transactions, 
execution is expressly restricted to “goods and claims outstanding to the 
credit of the Trade Delegation”; thus, no general exclusion of execution 
against property used for diplomatic or “sovereign” purposes is required. 
In all cases, interim orders against the Trade Delegation are excluded. Inter- 
estingly, in a few cases (all treaties with socialist bloc countries) the Fomu 
provisions are mutual.*” 

The third group, the “United Arab Republic treaty model,” combines 
elements of the first two. Express ‘provision is made for jurisdiction and 
execution pursuant to unguaranteéd transactions with separate state trad- 
ing organizations, similar to that in the French treaty model. But transac- 
tions by the relevant Soviet Trade Delegation are dealt with as in the Italian 
treaty model: final execution is limited to the “goods and claims” of the 
Trade Delegation, and interim orders against it are either expressly, or by 
very clear implication, excluded.* , 

. There remain various rather miscellaneous Soviet treaties. The restricted 
` provisions in the unratified Trade Agreement of 1972 with the United 
States have been referred to already:.the Agreement covers only the “foreign 
trade organizations” of the Soviet Union.*® The 1965 Trade Representation 
Protocol with Cyprus makes the usual provision for unguaranteed transac-, 
tions of separate state trading organizations, but (apart from an express 
assumption of responsibility by the Soviet Union for Trade Representation 
transactions) completely fails to deal with sane and execution in 
respect to such transactions.‘ 

Of more interest are two merchantinavigation arenen with the United 
Kingdom. Although clauses relating to merchant shipping are common to 
most trade agreements, usually no express provision for immunity from 


UN No, 12657, as to which see Verhoeven, Immunity from Execution of F oreign States in Belgian 
Law, 10 Netu. Y.B. INT'L L. 73, 75-76 (1979). "The effect of the Protocol of June 14, 1961 with 
Togo (though it is not in this form) is similar, or even more extensive, since it allows execution 
against “all State property of the U.S.S. R in Togo” without the customary qualification; 
730 UNTS 187. i 

36 Agreements with: Italy (1948), 217 UNTS 181; Finland (1947), 217 UNTS 3; Bulgaria 
(1948), 217 UNTS 97; Switzerland (1948), 217 UNTS 87 (though transactions with separate 
state trading instrumentalities are expressly reserved); Lebanon (1954), 226 UNTS 148; 
Austria (1955), 24 UNTS 289; German Democratic Republic (1957), 292 UNTS 75; People’s 
Republic of China (1958), 313 UNTS 135; Albania (1958), 313 UNTS 261; Democratic 
People’s Republic of Vietnam (1958), 356 UNTS 149; Democratic People’s Republic of Korea 
(1960), 399 UNTS 3. 

37 Agreements with: German Democratic Republic, People’s Republic of China, Albania, 
Democratic People’s Republic of Korea, supra note 36. 

38 Agreements with: Romania (1947), 226 UNTS 79; Hungary (1947), 216 UNTS 247; 
Czechoslovakia (1947), 217 UNTS 3; United’ Arab Republic (1956), 687 UNTS 221; Iraq 
(1958), 328 UNTS 118; Yemen (1963), 672 UNTS 315. 

3° Supre note 32. i £673 UNTS 25. 
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arrest of state-owned merchant ships is made, and no very clear implications 
on the point can be drawn. These two agreements are exceptional in this 
respect. Article 16 of the Treaty on Merchant Navigation of April 3, 1309 
provides: 


(1) The judicial aahordes of one High Contracting Party shall not 
entertain any civil proceedings arising out of a claim of the master ora ` 
member of the crew of a vessel of the other High Contracting Party 

relating to wages or to a contract of service without first giving notice to 
the consular officer of the Party, and shall decline to entertain the pro- 
ceedings if the consular officer objects. 


(2) Without prejudice to the provisions of paragraph (1) of this 
Article, the judicial and administrative authorities of one High Con- 
tracting Party shall not, except at the request or with the consent of the 
competent consular officer, exercise jurisdiction or intervene (as the 
case may be) in respect of any matter occurring on board a vessel of 
the other High Contracting Party, including, provided that it is justifi- 
able under the law of the former High Contracting Party, the detention 
on the vessel of any person. These authorities may, however, exercise 
any civil jurisdiction which is not excluded by the provisions of para- 
graph (1). p 


The very limited exclusion of local civil jurisdiction is taken much further 
by the Protocol to the Treaty on Merchant Navigation of March 1, 1974.4 
_-Article 1 of the Protocol provides for the exercise of civil jurisdiction in 
matters concerning the operation of any vessel engaged in commercial 
service, including carriage of passengers and cargo, “in accordance with the 
normal legal procedures applicable . . . in cases of a private character.” 
Article 2 prohibits the seizure of state-owned ships and cargoes in execution 
of any judgment or approved settlement under Article 1; in return, the 
defendant state “shall . . .. take the necessary administrative measures to 
give effect to such a judgment or settlement.” But Article 3 provides only 
that the parties “shall take measures to minimize the possibility” that state- 
owned ships will be arrested in civil proceedings. Since arrest in an action in 
rem is part of the procedure by which the court’s jurisdiction is established, 
itis clear that even this rather unusual provision does not prevent the arrest 
of a state commercial ship in an action in rem, though it does exclude forcible 
execution of any resulting judgment against the ship so arrested.* 

Third State Treaties. There seem to be comparatively few treaties regulating 
sovereign immunity between states other than those concluded by the Soviet 
Union and the United States. Five such treaties, however, should be referred 


** 11972] Gr. Brit. TS No. 67 (Cmnd. 5008). 

#11977] id. No. 104 (Cmnd. 7040) (in force June 15, 1977). 

* The limitations on section 10 of the State Immunity Act, 1978 (UK) required by the Proto- 
col are effected by the State Immunity (Merchant Shipping) (U.S.S.R.) Order, 1978 (S.I. 
1978, No. 1524). Somewhat similar provision is made by the USSR-Netherlands Agreement 
on Commercial Shipping of May 28, 1969, discussed by Voskuil, The International Law of State 
Immunity, as Reflected in the Dutch Civil Law of Execution, 10 NetH. Y.B. INT'L L. 245, 266-68 
(1979). See also the different provisions of four merchant shipping treaties referred to by 
Boguslavsky, Foreign State Immunity: Soviet Doctrine and Practice, id. at 167, 173-74. 
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to. An Exchange of Notes of 1958 subjects commercial transactions of the 
Romanian Commercial Agency in.Iraq to Iraqi jurisdiction, but execution 
is limited to “the goods, debts and other assets of the Commercial Agency 
directly relating to the commercial transactions concluded by it.” This 
provision seems to create a general: fund of the Agency’s commercial assets 
for the purposes of execution, so that the Exchange of Notes is comparable 
in efiect to the United Arab Republic treaty model, the third category of 
Soviet treaties described above. i 
Two Czechoslovakian treaties provide for a comprehensive subjection 
of state nationalized enterprises to'local jurisdiction; no express reference 
is made to execution." i 
Much more comprehensive—probably the most explicit and extensive 
bilateral treaties in this field—are several Swiss trade and payments agree- 
ments with Eastern Europear countries. For example, Article 13 of the 
Agreement with Czechoslovakia provides: 


Sequestration of the property of the Swiss Confederation by the 
Republic of Czechoslovakia or òf the property of the Republic of 

- Czechoslovakia by the Swiss Confederation may only be ordered in rela- 
tion,to claims in private law having a close connection to the country in 
which the property is located. 


Such close connection shall! exist in particular, where a claim is 
governed by the law of the country in question, where its place of per- 
formance is there or where itis bound up with a legal relationship which 
came into being or is to be arranged in this country or finally when a 
provision exists for the local courts to exercise jurisdiction. 


If a creditor directs a claim against a body corporate belonging to one 
of the two countries, in particular against state enterprises, the central 
bank, nationalized enterprises, national enterprises or enterprises en- 
gaged i in external trade, only that property owned by the body corpo- 
rate in its own right can be subjected to sequestration if it is located in 
the other country and not the property of the state concerned, nor that 


of its central bank or any third corporate body. 
| 


44405 UNTS 263 (para. 3). The Notes further provide that separate Romanian commercial 
organizations are directly and exclusively responsible for their own transactions, “in accord- 
ance with the norms of the international Commercial Private Law” (para. 4}. 

45 Poland-Czechoslovakia, Treaty of Commerce, July 4, 1947, 85 UNTS 212; Japan- 
Czechoslovakia, Treaty-of Commerce, Dec. 15, 1959, 383 UNTS 277. 

4 Treaty on Trade, Nov. 24, 1953, [1954] ROLF 745, cited by J.-F. Lalive, Swiss Law and 
` Practice in Relation to Measures of Execution against the Property of a Foreign State, 10 Net. Y.B. 
INTL L. 153, 164 (1979). This agreement was maintained in force by a further agreement of 
May 7, 1971, [1971] ROLF 855, Art. 1. Similar agreements were made with Poland (June 25, 
1949, [1949] id. at 832), Hungary (June 27, 1950, [1950] id. at 612) and Romania (Aug. 3, 
1951, [1951] id. at 827). These have been replaced by new agreements to somewhat similar 
effect. In one case the longer formula of the earlier treaties is maintained (Hungary, Oct. 30, 
1973, [1973] id. at 2661, Protocol, Art. 5), but in the three others a more abbreviated form, 
similar to para. 3 of Art. 13 of the Czechoslovakian Treaty, is used; Bulgaria, Nov. 23, 1972, 
id. at 598. Art. 9; Romania, Dec. 13, 1972, id. at 609, Exchange of Notes; Poland, June 25, 1973, 
id. at 1790, Arc. 4. In an official comment, the Swiss authorities state that these clauses 


have their origins in the acts of nationalization which occurred in the Eastern states after 
the Second World War and triggered numerous seizures, in Switzerland, of property 
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Conclusions*” 


Caution is needed in drawing from this treaty practice implications for 
the general law. Treaties such as these may simply constitute waivers of an 
immunity to which the state would otherwise be entitled, rather than a state- 
ment of the position under that law. On the other hand, the bulk of the treaty 
practice is expressed in terms not of waiver but of ambit; taken as a whole, 
it provides little or no support for the view that international law requires a 
general immunity from execution of judgments against foreign state prop- 
erty. It is ironic that the Soviet Union, formerly a supporter of absolute im- 
munity, should provide more convincing support for a restrictive position 
(especially in relation to execution) than the fluctuating United States treaty 
practice. In particular, the references in the pre-1945 treaties** and in six 
of the later Trade Delegation treaties® to a partial immunity from execution ` 
of property, which, “according to the general rules of international law” 
or “in accordance with international practice,” is “required for the exercise 
of sovereign rights or . . . intended for the use of diplomatic or consular 
representatives in their official capacity,” indicate advertence to the general 
international law position (in other words, opinio juris); such advertence 
cannot be inferred from the U.S. treaties. > 


ATTEMPTS AT CODIFICATION OF SOVEREIGN IMMUNITY 


Sovereign immunity has been the subject of a number of official and 
unofficial attempts at codification. Draft Convention III of the Harvard 
Research in International Law provides for local orders or judgments, in 
matters where the defendant state is not immune from jurisdiction, to be 
enforced against immovable:state property (other than diplomatic or con- 
sular property), or property used in connection with any “industrial, com- 
mercial, financial or other business enterprise” of the state in which private 
persons may engage.” Separate corporate instrumentalities controlled by 
the state are not entitled even to this degree of immunity.*! Although these 


belonging to foreign states, particularly of state-owned enterprises. These clauses 
accord with the practice of the Federal Court concerning the seizure of foreign state 


property. .. 


But this does not advert to the differences between the treaty provisions of 1972-1973. 

47 This survey has dealt only with treaties explicitly regulating state immunity. Many gen- 
eral provisions in commercial and legal cooperation treaties are capable of being interpreted 
as having this effect: e.g., France-Cameroon, Legal Convention, Nov. 13, 1960, 741 UNTS 119, 
Art. 35 (execution “in civil and commercial matters”). The same may be true of most- 
favored-nation clauses. Whether such provisions have this effect may well depend on the gen- 
eral law, the object of inquiry here. 

48 Supra notes 20-22 and 25. 

49 Supra note 35. 

5° Draft Convention III. Competence of Courts in Regard to Foreign States, 26 AJIL Supp. 
451, Art. 23 (1932). Punitive orders may not be so enforced (ibid.). In addition, proceedings 
in rem may be instituted against state property where the state is not immune in respect of the 
substantive claim; Art. 13. 

5! Art. 26, referring to “such juristic persons as corporations or associations for profit 
separately organized by or under the authority of another State, regardless of the nature and 
extent of governmental interest therein or control thereof.” 
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proposals were supported by an extensive citation of authority, the author- 
ities were then rather inconclusive, and it may be doubted to what extent 
Draft Convention III reflected the general law at the time. 

The Institut de Droit International discussed state immunity at its 1954 
session, and resolved that attachment of or execution against foreign state 
property (where the state is not immune from substantive jurisdiction) is 
prohibited if the property is used for “governmental” purposes distinct 
from any economic undertaking. 

The American Law Institute’s Restatement of Foreign Relations Law suggests 
that state “property whose primary use is connected with” commercial 
activity outside the territory of the state “may be attached for the purpose of 
initiating such a proceeding, and may be subject to further measures of 
enforcement where it is determined that the claimant is entitled to the 
property.”** This is a more restrictive formulation of liability to execution 
(as distinct from attachment ad fundandam jurisdictionem); the Institute 
left’ open the question of the legitimacy of execution generally against state 
commercial property, although it referred to some of the case law favoring 
the broader view.” 

The International Law Commission has recently taken up the question of 
“Jurisdictional Immunities of States and their Property,” which has been on 
its provisional agenda since 1949. However, its initial approach, at least, 
has been exploratory and cautious to a degree. In particular, for the time 
being, it has set aside the question of immunity from execution. 


MUNICIPAL STATUTE LAW 


The most important legislation in this field (and the only legislation that 
articulates a general position on the permissibility of execution against for- 
eign state property) is the United States Foreign Sovereign Immunities Act, 
1976, and the UK State Immunity Act, 1978. These Acts, and in particular 
their provisions for execution and attachment, have been fairly extensively 
discussed elsewhere; the purpose of this account is to analyze their con- 
tribution to the general law of immunity, rather than once more to describe 
their provisions in detail. 


5 26 AJIL Supp., supra note 50, at 689-714. 

53.46 ANNUAIRE DE L’INSTITUT DE Droit INT'L 301-02, Art. 5 (1954). For debate, see 
id. at 200-20. The five resolutions adopted by the Institut are by no means explicit: proceed- 
ings against foreign states and instrumentalities are allowed “whenever the grounds of the 
action do not involve an act of State” (Art. 3; cf. Art. 1), but “act of State” is nowhere de- 
fined. For the travaux, see the report by Lemonon, 44 id. at 5-136 (1952). Discussions in the 
International Law Association have so far been inconclusive; see ILA, REPORT oF THE 45TH 
CONFERENCE, LuceRNE 210-32 (1953). The matter is again on the Association’s agenda. 
See also the views of the Afro-Asian Legal Consultative Committee (1960), in M. WHITEMAN, 
supra note 31, at 572-74. 

54 RESTATEMENT (2D) OF FOREIGN RELATIONS Law OF THE UNITED STATES §§68-~-69 (1965). 

5 Id. at 209. For a review of authority, see zd. at 215-18. 

5 Report of the International Law Commission on its 31st session, 34 UN GAOR, Supp. 
(No. 10) 513, UN Doc. A/34/10 (1979). Cf. Reuter’s comments during the debate; faa 1 Y.B. 
INT'L Comm'n 211. 
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The Foreign Sovereign Immunities Act provides certain rather extensive 
exceptions to the immunity from attachment and execution of property of a 
foreign state.” The Act proclaims Congress’s view that “[uJnder interna- 
tional law, states are not immune from the jurisdiction of foreign courts 
insofar as their commercial activities are concerned, and their commercial 
property may be levied upon for the satisfaction of judgments rendered 
against them in connection with their commercial activities.” There are, 
however, differences in the treatment of property of the foreign state it- 
self, as distinct from its agencies or instrumentalities. Only state property 
actually “used for the commercial activity upon which the claim is based” 
is liable to execution, whereas all property of a foreign state agency or 
instrumentality is liable to execution in respect of a claim to which the agency 
or instrumentality is not immune.*® 

The position under the UK State Immunity Act is somewhat broader. 
Section 13 of the Act provides in part: 


(2) Subject to subsection (3) and (4) below— 


(a) relief shall not be given against a State by way of injunction or 
order for specific performance or for the recovery of land or other 
property; and ` 

(b) the property of a State shall not be subject to any process for the 
enforcement of a judgment or arbitration award or, in an action in rem, 
for its arrest, detention or sale. 


(4) Subsection (2)(b) above does not prevent the issue of any process 
in respect of property which is for the time being in use or intended for 
use for commercial purposes; but, in a case not falling within section 10 
above, this subsection applies to property of a State party to the European 
Convention on State Immunity only if— 


(a) the process is for enforcing a judgment which is final within the 
meaning of section 18(1)(b) below and the State has made a declaration 
under Article 24 of the Convention; or ' 

(b) the process is for enforcing an arbitration award.® 


57 Sections 1609-1611 of the Act (28 U.S.C. §§1330, 1602-1611). 

58 28 U.S.C. §1602. 

59 Section 1610(a)(2) and (b)(2); and see the express exclusions from execution in §1611. On 
the execution provisions of the U.S. Act, see Delaume, Public Debt and Sovereign Immunity; The 
Foreign Sovereign Immunities Act of 1976, 71 AJIL 399, 409-13 (1977); del Bianco, Execution and 
Attachment under the Foreign Sovereign Immunities Act of 1976, in 5 YALE STUDIES IN WoRLD PUBLIC 
OrvDER 109-46 (1978); Weber, supra note 31, at 20-26, 43-45; R. von Mehren, The Foreign 
Sovereign Immunities Act of 1976, 17 Cou. J. TRANSNAT'L L. 33, 61-65 (1978). And cf. Note, The l 
Problem of Execution Uniformity under the Foreign Sovereign Immunities Actof 1976 and Federal Rule of 
Civil Procedure 69, 12 Vatparaiso U.L.R. 569 (1978). For the Act’s exclusion of prejudgment 
attachment, see infra note 252. 

` © Section 13(3) of the Act (c. 33) provides for waiver of immunity from execution. Separate 
instrumentalities are only immune in respect of acts “done . . . in the exercise of sovereign 
authority” where the state itself would also be immune; §14(2). In that case, the execution 
provisions of section 13 apply. It follows that, in respect of acts done other than “in the exer- 
cise of sovereign authority,” none of the property of separate instrumentalities is entitled 
to immunity, irrespective of the purpose for which it is held. On the execution provisions of the 
1978 Act, see Delaume, The State Immunity Act of the United Kingdom, 73 AJIL 185, 194-99 
(1979); R. Higgins, Execution of State Property: United Kingdom Practice, 10 Neru. Y.B., INTL L. 
35, 47-52 (1979). For the position of central banks, see infra, text to notes 234-38. 
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Originally, the State Immunity Bill provided for a general immunity 
from execution except in actions in rem in respect of commercial ships and 
their cargoes. This was in line with Article 23 of the European Convention,®! 
but was stringently criticized in the House of Lords by the opposition spokes- 
man and by Lords Denning and Wilberforce. The Lord Chancellor, 
defending the immunity, stated: “Itis . . . generally accepted that States 
do noi take coercive action against each other or their property. It is not a 
good thing; it is something to be discouraged. The U.S. Act contains . . . 
many safeguards and only allows execution in limited circumstances.”® 
But in response to criticism, amendments were introduced that substantially 
extenced the restrictions to both jurisdictional immunity and immunity 
from execution.™ The result was to allow-execution against state commercial 
property to satisfy any final judgment in respect of which the state was not 
immure.™ There is no requirement (comparable to that in the U.S. Act) 
that the claim arise out of the use of that property. In the House of Com- 
mons, the Solicitor-General stated that the new clause 13 “removes immunity 
from execution to the full extent to which we believe it is permissible to do so 
under current international law and practice.”® Clearly enough, the Govern- 
ment’s position on execution changed markedly during the debate. In 
respect of nonparties to the European Convention, the Act now goes further 
than the United States Act of 1976.% 

In a number of European countries, enforcement against foreign state 
property is prohibited by statute except with the consent of the government 
of the forum. The implication is that execution is not prohibited in all 
cases, an implication that has, on the whole, been accepted ane developed 
by the courts of those countries.® 


MUNICIPAL CASE LAW 


The problem of execution against foreign state property has been con- 
sidered in a large number of decisions of municipal courts, particularly in 


51 Supra, text to note 8, 

© 388 Pari. Deg., H.L. (5th ser.), cols. 61 (Baroness Elles), 67 (Ld. Wilberforce), 70-74 
(Ld. Denn.ng) (1978). f 

© Id, at col, 76 (Ld. Elwyn-Jones L.C.). 54 389 id., cols. 1501-11, 1520—30 (1978). 

$ But parties to the European Convention are generally excluded, pursuant to its terms; 
§13(4)(a). For recognition in the United Kingdom of Convention judgments and settlements, 
see §§18 and 19. 

66 949 Part. DeB., H.C. (5th ser.), cols. 410-11 (Archer) (1978). 

57 In personam enforcement is excluded, as are measures of specific enforcement, §13(1) and 
(2). For interim enforcement, see infra, text to notes 244-52. 

$8 See, e.g. the Italian Law No. 1263, July 15, 1926 (infra note 127). Cf. the Greek, Swiss, and 
Soviet legis.ation cited by S. SucHARITKUL, STATE IMMUNITIES AND TRADING ACTIVITIES IN 
INTERNATIONAL Law 349 (1959). On the Swiss wartime legislation, see also 1 REPERTOIRE SUISSE 
DE DROIT INTERNATIONAL PUBLIC 354—60, 381-87 (1975). On the Greek law, see the decision of 
the Athens Court of Appeal, No. 1690 of 1949, 3 Rev. HELLENIQUE DE Dror INT'L 331 (1950). 
For the Yugoslav Law on Enforcement Procedure, 1978, Art. 13, see Varady, Immunity of State 
Property from Execution in the Yugoslav Legal System, 10 Neu. Y.B. Inti L. 85, 89, 94-95 (1979). 
For the Soviet law (absolute immunity unless the Soviet state authorities order otherwise on 
grounds of reciprocity), see Boguslavsky, supra note 43, at 170-71. 
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Western Europe. In a sense, these decisions constitute the primary body of 
authority on the question; on the other hand, their impact on the general 
international law position raises rather acute difficulties. Before these are 

discussed, a succinct account of the case law is necessary. f 


European Case Law 


In many European jurisdictions, the assumption in the 19th- and early 
20th-century cases was that international law required a general immunity 
from execution against foreign state property, no matter what the rule 
was on substantive jurisdiction. This was the position consistently taken by 
the French courts, from a decision of the Cour de Cassation in 1849, through- 
out the 19th century, and (with less consistency) until the 1960’s.7° In Ger- 
many, the Royal (Prussian) Court for the Determination of Jurisdictional 
Conflicts, in Von Hellfeld v. Russian Government (1910), agreed: in the absence 
of submission to the jurisdiction, execution was excluded except in respect 
of claims to real property within the jurisdiction.” The prewar Czecho- 
slovakian Supreme Court upheld execution against local real property 
owned by foreign states, but in terms that did not indicate any broader 
exception. ” The Italian Corte di Cassazione, in 1935, appears to have acted 
on the view that, while immunity from jurisdiction was restricted, immunity 
from execution should be absolute.” The Brussels Court of Appeal, in 1933, 
held that any form of attachment of state property, final or interim, was 
excluded;” so did the Vienna District Court of Appeal in 1952. The Court 
of Appeal of Amsterdam, admittedly in a wartime case (1942), argued that 
the impossibility of execution against foreign states supported their general 
immunity from jurisdiction.”* And, again in wartime, two decisions of the 
Swedish Supreme Court involving foreign state-owned ships seem to have 


89 With the possible exception of state-owned commercial ships; cf. the decisions of Sir 
Robert Phillimore in The Charkieh, (1879) L.R. 4 A. & E. 59, and The Parlement Belge, (1879) 
4 P.D. 129. The latter decision was reversed by the Court of Appeal ((1880) 5 P.D. 197), but on 
the ground that the ship there was public property of the state destined to public use. 

7 For the earlier French cases, see 9 Ann. Dic. 242 (1942). Twentieth-century cases sup- 
porting a general immunity from execution include: Spanish State & Bank of Spain v. Banco de 
Bilbao (1937), [1938] S. Jur. II 23, 8 id. at 229 (Rouen, C.A.) (1941); Officina del Aceite v. 
Domenech (1938), [1939] D.P. II 65, 70, 9 id. at 239 (Aix, C.A.); Socifros v. U.S.S.R. (1938), 
[1939] D.P. II 65, 66, id. at 236 (Aix, C.A.); and Aget v. French State & Spanish State (1939), 
Gazette du Palais, June 29, 1939, 11 id. at 144 (Perpignan, Civ. Trib.) (1947). To the contrary, cf. 
the rather strange (wartime) decision of the Civil Tribunal of the Seine, Russian Trade 
Delegation v. Société Française Industrielle et Commerciale des Pétroles (Groupe Malopolska) 
(1940), [1940] D. heb. 68, 9 id. at 245. 

“5 AJIL 490 (1911). 

72 Enforcement of International Awards (Czechoslovakia) Case (1928), 4 Ann. ‘Die. 174 
(1931); also reported in 64 J. Drorr Int’ 394 (1937). 

Russian Trade Delegation in Italy v. de Castro (1935), [1935] Foro It. 1 240, 7 Ann. Dic. 
179 (1940). 

™ Brasseur et Cie v. Republic of Greece (1933), 59 J. Drorr Inv’, 1088 (1932), 6 Ann. 
Dic. 164 (1938). For other Belgian decisions to similar effect, see Verhoeven, sufra note 35, 
at 76-77. 

15 Garnishee Proceedings against Occupant (Austria) Case (1952), 19 ILR 211 (1957). 

76 Weber v. U.S.S.R. (1942), 11 Ann. Dic. 140 (1947). 
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assumed that immunity from execution should be quite general (unless 
governed by treaty).” 

Since 1918, this relatively constant Sondee has gradually been 
eroded. It seems that now no European jurisdiction clearly adheres to 
absolute immunity from execution. 

The Swiss Cases.” Swiss courts, in particular the Federal Tribunal, were 
the first to adopt a restrictive rule of immunity from execution: the doctrine 
evolved in a series of cases after 1918 not only is interesting in itself, as a 
reconciliation of the conflicting considerations, but also seems to have 
strongly influenced the terms of the Swiss treaties, which have been referred 
to already. 

The Dreyfus case (1918) involved the provisional sequestration by Swiss 
bondholders of assets of the Austrian Minister of Finance, against the re- 
payment of unredeemed Austrian bonds, which was due to be made in 
Switzerland in Swiss francs. The Federal Tribunal upheld the sequestration 
on the basis that no unqualified principle of immunity from jurisdiction 
- was generally admitted; therefore, with respect to obligations of a private 
law nature that were to be performed in Switzerland, “the State may be sued 
(and’submitted to provisional measures such as sequestration) before Swiss 
courts at Feast as the forum most closely connected with the contract, if not 
also as a result of submission to the jurisdiction.””® Here the suggestion of 
waiver or election, and the assumption that enforcement is correlative to 
jurisdiction, combined to bring about an extension of local competence. 
The suggestion that Austria would not be immune from final execution if it 
defaulted on its bonds was qualified only by the requirement of a close 
connection with the jurisdiction. 

These elements have been affirmed, and more clearly articulated, in a 
series of decisions of the Federal Tribunal (all but one involving foreign 
state bonds). In Greek Republic v. Walder, the Federal Tribunal refused to 
uphold the Greek Government's submission of complete immunity from 
execution, but distinguished Dreyfus on the ground that there was no suffi- 
cient jurisdictional nexus here.® In Sogerfin S.A. v. State of Yugoslavia, seques- 
tration orders against Yugoslavian bank credits were upheld as having the 
force of res judicata, since the defendant state had failed to appeal the orders 
within the time allowed by Swiss law. The rule prohibiting execution against 
state property was not so peremptory or absolute as to render the seizure 
void ab initio: “according to the practice of the Swiss Federal Tribunal the 
immunity of foreign States is not of this absolute nature where public loans 
are concerned.”*! Moreover, the Government’s failure to appeal the orders 
within the time allowed amounted to a form of submission. 


1! The Rigmor (1942), 37 AJIL 141 (1943), 10 Ann. Dic. 240 (1945); Russian Trade Delega- 
tion v. Carlbom (No. 2) (1944), 12 id. at 112 (1949). And see E. W. ALLEN, THE POSITION OF 
FOREIGN STATES BEFORE NATIONAL Courts 47-49 (1933). 

78 See Lalive, supra note 46, at 153-62. 

79 Austrian Minister of Finances v. Dreyfus, 44 ATF 1 49 (1918), in | REPERTOIRE SUISSE 
DE DROIT INTERNATIONAL PUBLIC 352, 353 (1975). f 

8 (1930), 58 BGE I 237, 5 Ann. Dic. 131 (1935). 

81 (1938), 61 Semjud. 327 (1939), 10 Ann. Dic. 232, 234 (1945). 
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This jurisprudence” was considered and affirmed in Kingdom of Greece v. 
Julius Bär & Co.® (on facts very similar to Walder’s case), in United Arab 
Republic v. Dame X,%* where precise designation of funds to a public purpose 
was required to secure immunity from attachment of those funds, and in 
Italian Minister for State Railways v. Beta Holdings S.A.,*° where Italian Govern- 
ment shares in a,company established by intergovernmental arrangement 
to replenish rolling stock in European state railways were held immune 
from seizure, since they were “administrative assets” “set aside for a public 
function assumed by the Italian State.”® Finally, in Banque Centrale de la 
République de Turquie c. Weston Cie. de Finance et d'Investissement S.A. ,*" assets 
of the Turkish Central Bank in Zurich were seized in another bond repay- 
ment claim. The Federal Tribunal upheld the sequestrations, in accordance 
with its by now well-established doctrine, and without regard to the purposes 
to which the Central Bank assets were being, or intended to be, put. 

To summarize, Swiss doctrine allows the attachment of assets of a foreign 
state or foreign state instrumentality,’ in respect of claims of a private law 
nature, where those claims have a sufficiently close connection with the _ 
jurisdiction (for example, where payment is required by the contract to be 
made in Switzerland), and provided that the assets in question have not been 
definitively set aside for diplomatic, consular, or other “public” purposes. 

The (West) German Cases.® Although the Royal Court for the Determina- 
tion of Judicial Conflicts had adhered to absolute immunity from jurisdiction 
in 1910,® its position was modified to some extent by a willingness to find a 
waiver of that immunity by the setting aside in advance of some fund out 
of which claims were to be satisfied. Thus, the same court, in the Turkish 
Purchases Commission case,™ held that, while contractual submission to the 
jurisdiction did not entail submission to execution, 


in individual cases a foreign State or its representative may be deemed 
by its conduct to have submitted to the specific jurisdiction of German 
courts even in the matter of enforcement. This took place in the present 
case... . The only purpose of the banking account . . . was to 
satisfy the claims of German private firms. This being so, the Commis- 
sion must be held as having impliedly agreed to measures of execution 
by German courts in regard to the banking account opened by it.” 


® Applied by lower courts in two decisions reported as State Immunity (Switzerland) (No. 1) 
Case (1937), 37 BIZR 319 (1938), 10 ANN. Dic. 230 (cf. 8 id. at 246 (1941), and State Immunity 
(Switzerland) (No. 2) Case (1939-40), 39 BIZR 318 (1940), id. at 235, both decisions of 
the Superior Court of Zurich, The latter decision was affirmed by the Federal Tribunal. 

83 (1956), 82 ATF I 75 (1956), 23 ILR 195 (1960). 

84 (1960), summarized in 55 AJIL 167 (1961). i 

85 An unreported decision of 1966, now in 31 ANNUAIRE Suisse DE Droit INT'L 219 (1975). 

56 Td. at 225. 

87 (1978), 104 ATF la 367, 35 id. at 143 (1979). 

88 There is no clear suggestion in the cases of a distinction between state and instrumentality 
assets, but cf. Lalive, supra note 46, at 156. 

* Generally see Seidl-Hohenveldern, State Immunity: Federal Republic of Germany, in 10 
NETH. Y.B. INTL L. 55-72 (1979), with references to the earlier German literature. 

® Von Hellfeld v. Russian Government, 5 AJIL 490 (1911). 

1 (1920), [1921] J.W. 773, 1 Ann. Dic. 114 (1932). 

* 1 Ann. Dic. at 115. And see The Ice King (1921), id. at 150 (Reichsgericht). 
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These earlier cases have been displaced, in West Germany, by decisions 
applying, though with careful qualifications, the restrictive rule of immunity 
to execution as well as jurisdiction. The Landgericht of Stuttgart, in a 
decision of September 21, 1971, held that there could be no execution 
against state funds used for public purposes, and presumed that a general 
ban account in the name of the state was so used. However, the assump- 
tion was that, in the absence of some element of public purpose, execution 
against the funds would have been possible. More cavalierly, the District 
Court of Frankfurt, in a case concerning the Central Bank of Nigeria, 
treated immunity from jurisdiction and execution as strictly correlative. 
The court said: 


The restrictive immunity of the foreign state which appiies to a suitona 
debt in Germany applies also to the petition for a preliminary attach- 
ment which is sought by the petitioner. . . . If exercise of jurisdiction 
is permissible, attachment on the local assets of a foreign state is also admissible. 
Only those assets which are dedicated to the public service of the state 
are exempted from forcible attachment and execution. In the present 
case, petitioner’s attachment seeks to reach respondent’s cash and 
e securities accounts, i.e., assets which are not “in the public service” of 
the, respondent. . . . A possible use of these assets in the future to 
finance state business cannot serve to establish their present immunity.™ 


Tke potential conflict here has been resolved by the decision of the 
Federal Constitutional Court of December 13, 1977,% which is by far the 
most comprehensive and authoritative discussion of the problem in the case 
law. The case involved the attempted seizure, in execution of a default: - 
judgment against the Republic of the Philippines for unpaid rent, of funds 
in two bank accounts in the name of the Philippine Embassy. The accounts 
were used at least partly for general Embassy purposes. The Court held that 
it was bound by Article 25 of the West German Constitution to apply gen- 
eral international law in deciding the question. After a very full examination 
of the authorities, it concluded unanimously that 


there is no sufficiently general practice, supported by the necessary 
opinio juris, to establish a general rule of customary international law 
prohibiting the State of the forum absolutely from compulsory execu- 
tion against the assets of a foreign State situated in the State of the 
forum. A number of States, in their judgments, legislation or treaty 
practice, do not exclude security and execution measures against 
foreign States, at least not when such measures are based upon activi- 
ties of the foreign State which are ture gestionis, and when such measures 
are taken against assets which do not serve governmental purposes. 


93 No. 129 in DIE DEUTSCHE RECHTSPRECHUNG AUF DEM GEBIETE DES INTERNATIONALEN 
PRIVATRECHTS IM JanReE 1971, at 389-93 (1973). 

9% Non-resident Petitioner v. Central Bank of Nigeria (Decision. of Dec. 2, 1975), 16 ILM 501, 
508 (1977) (emphasis supplied). 

35 In re Republic of the Philippines, 46 BVerfGE 342 (1977), reprinted in 38 ZEITSCHRIFT FÜR 
AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT [ZAORV] ae (1978); for a summary, 
see 73 AJIL 295, 305, 703 (1979). : 
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The attitudes of these States are of such weight that there can be no 
question of a general practice pursuant to international law which 
prohibits compulsory execution, whatever the requirement of general- 
ity of a practice before it can become the basis of a rule of customary 
international law.®® 


However, this general conclusion was subject to specific exceptions recog- 
nized by international law: in particular, property used for diplomatic 
purposes was immune, and the court could not investigate, without imper- 
missible interference in the domestic affairs of the state and its Embassy, 
what proportion of the bank accounts was used for nonimmune purposes.” 
The attempted attachment of the funds was accordingly void. 

The French Cases. With one notable, but controversial, exception,” 
French case law before 1945 clearly favored a general immunity from 
execution, even in cases where there was no immunity from jurisdiction.’ 
Postwar decisions seem to have modified this position substantially, but for 
a number of reasons the present law is by no means clear. 

In Procureur-Général c. Vestuig,*' the Norwegian Government, acting as 
“agent” for a Norwegian citizen, Robertson, had placed money belonging 
to Robertson in a French bank account held in its own name. Apparently, 
this was done at the request of Robertson, and of a co-contracting French 
company, in order to safeguard the funds in view of the German occupation 
of Norway. A number of Robertson’s creditors sought to attach the funds, 
judgment was given, but the Norwegian Government claimed immunity 
from final execution. The Cour de Cassation held that, in the circumstances, 
Robertson remained entitled to the funds, which meant that their seizure 
was not directed against the state. The state, in holding the funds, was acting 
only as a private law agent, “sans recourir a l’exercise d'une parcelle de 
puissance publique.”!? Execution against the fund was accordingly upheld. 


6 38 ZAORV at 275. 
7 Id. at 279-83. Cf. at p. 282: 


for the authorities executing a judgment to insist that without its consent the parent State 
should disclose the existence of the past, present or future purposes of assets in such an 
account would constitute an intervention in matters which are exclusively the domain of 
the parent State, contrary to international law. 


Authentication of the diplomatic purposes of the account by the defendant state would be 
conclusive (ibid.). For further comment, see infra note 229. 

98 See also Paulsson, Sovereign Immunity from Execution in France, 11 INT'L Law. 673 (1977). 

8° U.S.S.R. v. Association France Export (1929), [1930] S. Jur. 149, 5 Ann. Dic. 18 (1935), 56 
J. Drorr Int't 1042 (1929), where the Cour de Cassation held that the Soviet Trade Delegation's 
activities were only “acts of commerce entirely distinct from the principle of State sovereignty,” 
and allowed an interim attachment against the delegation’s assets. 

100 See cases cited at note 70 supra. On the earlier case law, see also 3 REPERTOIRE DE LA PRATIQUE 
FRANÇAISE EN MATIÈRE DE DROIT INTERNATIONAL PUBLIC 191, 206, 210-12, 235 (1965). 

191 (1946), 73-76 J. Drorr INTL 1 (1952). . 

102 Id. at 3. Cf. the not dissimilar issue at stake (in the context of domestic state immunity) in 
Bank voor Sheepvaart en Handel v. Administrator of Hungarian Property, [1954] A.C. 584 
(which went the other way). 
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Although decided on very special facts, Procureur-Général c. Vestwig 
showed at least some tendency to restrict immunity from execution,! 
But lower courts continued to act on the basis of a “privilége d’immunité 
d'exécution qui est absolu,”!4 despite criticism on the part of commenta- 
tors.*® In two cases in 1969 and 1971, the Cour de Cassation effectively, 
though cryptically, reopened the question. Englander c. Statni Banka Ceskos- 
lovenka involved final execution against funds held by the Banque Com-. 
merciale pour l'Europe du Nord in the name of the Czechoslovakian State 
Banx. The Court of Appeal granted immunity, basing itself on the risk that 

` the attachment might affect assets used for state (as distinct from State Bank) 
purposes. The Cour de Cassation quashed the decision: the mere risk of 
detriment to state property was not sufficient to justify conferring immunity. 
Further inquiry was necessary, and the case was remitted to a lower court. 1° 

In rather sharp contrast, in Clerget c. Représentation Commerciale de la 
République démocratique du Vietnam,’ the plaintiff attempted to execute a 
default judgment for salary and damages under a contract of employment 
as director of mines, by attaching funds held by the Banque Commerciale 
pour les Pays de I‘Europe du Nord for the account of the Democratic Re- 
public of Vietnam and its Foreign Trade Bank. The Court agreed that 
immunity from execution, as a matter of “comity,” was not of a general or 
Absolute character, since the execution had to be examined by reference to 
the rature of the assets sought to be seized, and could be justified if no 
direct impact on the “diplomatic activities” of the defendant state was 
established. It followed that, in failing to investigate whether the assets were 
of commercial origin, the lower court had not'adequately justified its deci- 


103 The Cour de Cassation has been criticized for allowing execution against a general govern- 
mental account; even if the government was acting as Robertson’s agent, the funds were not 
segregated. See Castel, Immunity of a Foreign State from Execution: French Practice, 46 AJIL 520, 
524-25 (1952). The criticism does not seem warranted. The Court stressed that the money 
was held in a special account “au profit de Robertson” pursuant to specific agreements 
with creditors to this effect. At least, the funds seem to have been distinctly traceable. 

104 Rossignol c. Etat Tchécoslovaque (1949), 73-76 J. Drorr INT'L 4, 5 (1952) (where the 
Tribunal Civil de la Seine held that immunity from execution extended to real property within 
the jur:sdiction, the subject of the action, even though it was used for private law purposes); 
Soc. Bauer-Marchal et Cie. c. Ministre de Finances de Turquie (1965), 54 Rev. Critique Dror 
Int’. Privé 565 (1965) (where the Court of Appeal of Rouen held the Turkish Minister of 
Finances immune from interim and final attachment of funds in an action on Ottoman 
bonds; see the critical note by Y.L., id. at 568). 

105 In République sociale fédérale de Yugoslavie c. Société européenne d'études et d'entreprises 
(1971) (98 J. Drorr INT'L 131 (1971)), the Tribunal de Grande Instance de Paris, acting ex parte, 
pointed out that waiver of immunity from jurisdiction did not entail waiver of immunity from 
execution, but granted exequatur to an arbitral award on the basis that this was merely a pre- 
liminary to execution, not execution itself (at pp. 132-33). The decision was affirmed on 
appeal (Paris, Cour d'appel, 1975) (103 id. at 136 (1976)), but overturned on other grounds by 
the Cour de Cassation (June 14, 1977) (105 id. at 864 (1978)). Neither court referred to the 
immunity from execution point. 

106 (1566), 93 J. Drorr INTL 846 (1966), 47 ILR 157 (1974). 

107 (1569), 96 J. Drorr INTL 923 (1969) (but see Kahn's criticism, id. at 924-27). 

108 (1971), 99 id. at 267 (1972), aff’g the Paris Court of Appeal (1969), 74 Rev. GENERALE 
Droit Int’ Pusuic 522 (1970), 52 ILR 310 (1979). 
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sion. Nonetheless, the Cour de Cassation upheld the lower court’s decision, 
on the ground that the funds could not be attached, even to enforce payment 
of a private law obligation, since “their origin and their destination” had 
not been determined. 

The two decisions, apparently contradictory, are by no means easy to 
interpret. In particular, in Clerget the Cour de Cassation, while criticizing 
the lower court for failing to investigate the origin and destination of the 
assets, seems to have upheld the plea of immunity for want of just such in- 
formation. It has been suggested that the cases are distinguishable because 
assets of a separate instrumentality (such as Statni Banka Ceskoslovenka) 
will be presumed not to be immune as in use for public purposes unless the 
contrary is shown; whereas the reverse presumption applies to assets of the 
state itself. But on this view, Clerget was deprived (as the Cour de Cassa- 
tion held, wrongfully) of any opportunity to adduce such proof. It may be 
that in the circumstances, the Court was prepared to hold that no such proof 
could have been forthcoming. But an alternative interpretation might be 
that what was required was proof that the assets were set aside for use by the 
Vietnam Foreign Trade Bank; such proof not being forthcoming, it was to be 
presumed that the assets were held by the state itself and were thus absolutely 
immune." Clearly enough, whether modern French law adheres’to abso- 
lute immunity for state, as distinct from state instrumentality, assets, dé- 
pends on which view is taken." 

The only subsequent decision of the Cour de Cassation, though support- 
ing the position taken in Englander with regard to separate state enter- 
prises, does little to settle this central question. In Caisse algérienne d'assurance 
vieillesse des non-salariés c. Caisse nationale des barreaux frangais,' an Algerian 
pension fund (CAVNQS), which had taken over the rights and liabilities ofa . 
preindependence private fund (CBA), was sued by a French fund subro- 
gated to the rights of French contributors to the preindependence fund. 
~ Its assets having been attached, the Algerian fund pleaded immunity from 
execution on the ground that its functions were of a public service char- 
acter. The Cour de Cassation upheld the lower court: it found that the funds 
at the disposal of CAVNOS were distinct from those of the Algerian state 
and concluded that CAVNOS was not entitled to immunity. 


109 P, Lagarde, cited by Paulsson, supra note 98, at 677. 

40 A third possibility, suggested by Bourel (67 Rev. Crrriqgue Droit Int’. Privé 534, 538 
(1978)), is that the Court applied a “practical disturbance” rule, according immunity on the 
basis that the attachment would seriously affect the foreign state and thus endanger the forum 
state’s relations with it. It is difficult to see how a court could judge such matters, or why 
a principle of immunity should depend on the susceptibility of the particular defendant. For 
rejection of a somewhat similar argument, see the Philippines decision of the Federal Con- 
stitutional Court, 38 ZaAGRV at 284. 

111 The decision of the Tribunal de Grande Instance of Paris in Braden Copper Co. e. Groupe- 
ment d'Importation des Métaux (1972, 12 ILM 182 (1973)) does not help to clarify the problem.’ 
The court allowed an interim attachment of funds of the Chilean Copper Corp. (a separate state 
instrumentality), but reserved the question of final execution (id. at 189). See also Paulsson, 
supra note 98, at 677-79. 

12 Decision of Dec. 7, 1977, 67 Rev. Crrrique Droit INTL Privé 532 (1978). 
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The decision has been criticized for failing to consider whether CBA’s 
assets, in the hands of CAVNOS, were distinguishable from the latter’s 
general assets devoted to the public purpose of payment of social security 
benefits. The point, however, was expressly referred to by the Court in its 
outline of the arguments, and cannot be assumed to have been overlooked. 
Consistently with Englander, the Court seems to have held that property of 
separate instrumentalities not exclusively engaged in public functions is pre- 
sumed not to be immune from seizure.'"4 If so, this leaves the question of 
central government immunity from execution very much open. 

Two later cases in lower courts, both ex parte decisions involving state 
funds, should also be noted. In Procureur de la République c. S.A. Ipitrade 
International, orders had been made that in effect garnisheed money due to the 
Federal Republic of Nigeria, in respect of a commercial claim. The First 
Vice-President of the Tribunal de Grande Instance de Paris postponed 
vacating these orders solely on the ground that a subsequent agreement 
settling the dispute between the parties constituted a waiver of Nigeria’s 
immunity from execution.” Reference was made to the “absolute character 
of immunity from execution enjoyed by the Federal Republic of Nigeria.” 
The willingness of the court to find a waiver of immunity only partly offsets 
this underlying assumption. 

` In Procureur de la République c. Société Liamco,* money owed to the Libyan 
Arab Republic and a number of Libyan state instrumentalities (including 
the Central Bank of Libya) was garnisheed in satisfaction of an arbitral award 
for some U.S. $80 million arising from the disputed termination of a 
LIAMCO oil concession by Libya. Interestingly, Libya and the Central Bank 
sought to set aside the orders on the ground of the absolute immunity from 
execution of foreign states, but the 11 other state instrumentalities in- 
volved sought the order on the ground that the arbitral award, made against 
the Libyan state only, was not opposable to them. The Tribunal de Grande 
Instance de Paris, acting on the motion of the Procureur de la République, ° 
vacated all the attachments. The tribunal said: 


Given that . . . no distinction can presently be made between the 
funds affected by an activity of sovereignty or public service and those 
resulting only from economic or commercial activities of private law, it is 


evident that . . . the mere invocation of the privilege, based upon 
domestic and international public order, is enough to justify lifting the 
attachments. . . .177 


It was therefore not necessary to consider the argument of nonopposability 
raised by the separate instrumentalities. At the same time, the tribunal 
ordered an investigation into the nature, destination, and use of the assets 
of the instrumentalities involved, to enable it to determine whether these 


113 P, Bourel, id. at 536~39. 

44 This is not inconsistent with a theory of functional immunity (cf. the decision of the Cour 
de Cassation of May 19, 1976, Blagojevic c. Banque du Japon, 66 id. at 359 (1977)), but it 
does depend on a degree of personalization of instrumentalities also criticized by Bourel. 

M5 (1979), 106 J. Drorr INTL 857 (1979). u8 Id. at 859. l 

u7 Jd. at 861. 
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were not immune from execution and might be available to meet claims 
against the Libyan Arab Republic. The tribunal’s willingness to order such 
an inquiry may well have been a response to the criticism of the Paris Court 
of Appeal, in Clerget, for failing to do so. At the same time, lifting the attach- 
ments was consistent with Clerget in that no present indication was available 
that the state funds had been set aside for nonimmune purposes. Indeed, 
it is not clear whether state funds could ever have been attached in this 
claim," or whether the tribunal intended only to leave open the possibility 
‘of attachment of instrumentality funds. The ambiguity present in Englander 
and Clerget remains unresolved. 

To summarize, French law allows the attachment of assets of separate state 
instrumentalities unless these assets are themiselves set aside for immune 
purposes or can be shown to be inextricably mixed with assets that are. In 
the case of state funds, it is still uncertain whether execution will ever be 
permitted: though the weight of doctrine favors the possibility, the juris- 
prudence is by no means so clear. At any rate, attachment will only be pos- 
sible against assets or a separate fund shown to be clearly devoted to non- 
immune purposes. ; 

Other European Jurisdictions. The tendency since 1945, in cases from other 
European jurisdictions, has been to reject absolute immunity from execu- 
tion, though in no other jurisdiction does the case law approach that of 
Switzerland, West Germany, and France in extent or depth of analysis. In 
the Netherlands, the Hague Court of Appeal held in 1968 that liability to 
execution is (subject to the exemption of “public service assets”) correlative 
to liability to jurisdiction;'!* this reasoning was supported, rather cavalierly, 
by the Supreme Court in 1973.1 

Although earlier Belgian decisions tended to support general immunity 
from execution, the Tribunal Civil de Bruxelles, in Socobelge v. Greek State 
(1951), rejected a Greek claim to immunity from execution: garnishee 
orders against Greek State debts were upheld as an interim measure, pur- 
suant to a claim under an arbitral award that had not yet become enforce- 
able before Belgian courts.” The Tribunal Civil emphasized that the 
Belgian Government would accept the competence of Greek courts in simi- 
lar circumstances, so that reciprocity required similar Greek subjection to 
the jurisdiction here. The view that immunity from execution was only 
limited had “steadily been gaining ground” since 1885.!” As it happened, 


ue Libya and its Central Bank claimed absolute immunity from execution, Libya also 
vigorously protested to France against the attachments, as the tribunal noted; id. at 860. 

us N, V. Cabolent v. National Iranian Oil Co. (1968), 9 ILM 152 (1970). For an Iranian 
case (1963) arising from the award here, see id. at 1118. The decision perhaps assumes 
absolute immunity, but the reasoning is expressed to be on other grounds. 

120 Société Européenne d'Etudes et d'Entreprises v. Socialist Federal Republic of Yugo- 
slavia (Sup. Ct. 1973), in 5 Neru. Y.B. INT'L L. 290 (1974), aff’g Hague C.A., 4 id. 
at 390 (1973). See further Kingdom of Morocco v. Stichting Revaliditie Centrum “de Trap- 
penberg” (Amsterdam D.C. 1978), 10id. at 444-45 (1979); Voskuil, supra note 43, at 270-89. 

121 (1951), 18 ILR 3 (1957). For earlier cases, see supra note 74. 

2 Id. at 6. See also Suy, Immunity of States before Belgian Courts and Tribunals, 27 ZAGRV 
660, 684-92 (1967); P. de Visscher & J. Verhoeven, L’Immunité de juridiction de VEtat étranger 


t 
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the funds in question were part of Marshall Plan aid to Greece, and as a re- ~ 
sult of U.S. pressure the matter was settled out of court. The few later 
decisions have also tended to a similar conclusion, but with no more detailed 


‘or substantial consideration of the problems, and there has been no decision 


of the Cour de Cassation.” 
The Austrian Administrative Court, in 1954, upheld in principle the 


- administrative confiscation of state commercial property (though the con- 


fiscation was quashed on the facts). The court made no reference to execu- 
tion of civil judgments, but the possibility of distinguishing that problem 
from: administrative confiscation gains no support in the reasoning, and, 
indeed, seems unsupportable.’** And in Neustein v. Republic of Indonesia 
(1958), the Supreme Court, while lifting an injunction over Indonesian 
property, pending further inquiries, stated: 


the mere fact that the bank account was held by the Republic of jada: 
nesia through the legation thereof, does not necessarily lead to the con- 
clusion that . . . the account serves exclusively for the exercise of the 
sovereign rights (representation abroad) of a foreign State, and could 
not possibly constitute assets serving private law purposes.’”® 


This clearly implies that “private” assets might be liable to execution. 

- Finally, the Italian Corte di Cassazione, in 1963, upheld the constitu- 
tionality of the law of 1926, which prohibits interim attachment or final 
execution against foreign state property unless either that foreign state does 
not (according to the Ministry of Justice) grant reciprocal treatment to 
Italian state property, or the Ministry of Justice specifically approves. Article 
10 of the Italian Constitution provides that Italian legislation must conform 
to generally recognized rules of international law. The Court held that the 
possibility, envisaged by the law, of execution against foreign state prop- 
erty, did not contravene Article 10, since “in the legislation and in the juris- 


` prudence and doctrine of different countries, there is no agreement in the 





dans la jurisprudence belge et le projet de convention du Conseil de l'Europe, in L’IMMUNITE DE 
JURIDICTION ET D'EXÉCUTION DES ETATS. A PROPOS DU PROJET DE CONVENTION Du CONSEIL DE 
L'EUROFE. ACTES DU COLLOQUE 35-71 (Bruxelles, Institut de neers: 1971); Verhoeven, 
supra note 35. 

23 Cf. Bachrach, Sovereign Immunity in Belgium, 101 INT'L Law. 459, 465 (1976). 

124 See Szczesniak v. Backer et consorts, [1957] Pasicrisie belge II, at 38 (Brussels C.A.); 
N. V. F:lmpartners, [1971] id. III, at 80; Université nationale de Zaïre v. Vigneron et S.A. 
Banque belgo-congolaise, {1975} id. HI, at 1. Verhoeven, supra note 35, at 84, concludes that 

“recent decisions tend to limit immunity to property intended for use in the general interest, al- 
though it is too early to draw definite conclusions from isolated judgments.” 

13 Soviet Distillery in Austria Case (1954), 9 VWGH(F) 5 (1954), 21 ILR 101 (1957). This 
followed Dralle v. Republic of Czechoslovakia (1950) (5 OJZ 341 (1950), 17 ILR 155 (1956)), re- 
establishing for Austrian courts the principle of restrictive immunity from jurisdiction. But cf. 
the decision of the District Court of Appeal of Vienna in the Garnishee Proceedings against 
Occupant (Austria) Case (1952) (8 OJZ 21(1953), 19 ILR 211 (1957)), apparently holding that 
restrictive immunity was not applicable to proceedings for the execution of judgments. 

128 Decision of Aug. 6, 1958, cited by Seidl-Hohenveldern, State Immunity: Austria, in 10 
NetH. Y.B. INTL L. 97, 107—08 (1979). To similar effect is a dictum of the Supreme Court ina 
decision of Feb. 10, 1961; 84 JB 43 (1962), 40 ILR 73, 78 (1970). 
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approaches to, or systems for, exempting from interim attachment or execu- 
tion assets of foreign States which are not set aside for functions related to 
the exercise of sovereignty.”!*” The only qualification to this bold assertion 
of constitutionality was that decisions of the Ministry should be subject to 
review by the competent judicial or administrative organs pursuant to 
Article 113 of the Constitution; only one paragraph of the law, which pur- 
ported to exclude such review, was struck down. The Court did not discuss 
whether such review would be available only to the private party affected by 
a declaration of reciprocity or by a refusal of authorization to proceed to 
execution, or whether it would also be available (on international law grounds 
implied or imposed by Article 10) to a foreign state against whose prop- 
erty permission to execute had been given. Condorelli and Sbolci suggest 
that the courts have the power to determine “the conformity of Govern- 
ment decisions with international law, thus setting bounds to the unre- 
stricted monopoly of power which the 1926 Law had sought to confer on the 
Government,” and that they could exercise this power at the instance of 
either the foreign state or the private party. But no challenge has yet suc- 
ceeded, despite the vagueness or inaccuracy of many of the decrees issued 
under the 1926 law.1”8 


The United States Cases 


The provisions of the Foreign Sovereign Immunities Act of 1976 allowing 
execution against foreign state property in certain circumstances have been 
described already.”® For U.S. courts, those provisions effectively conclude 
the general issue of restrictive immunity from execution. However, it is 
becoming clear that there are a number of defects in the 1976 Act, which 
give the courts considerable opportunity to develop the law.'*° What is im- 
portant here is the extent to which they are doing so by reference to percep- 
tions of general international law. But first the earlier United States deci- 
sions on immunity from execution must be considered. 

United States Case Law Before 1976. From an early stage, U.S. courts ad-, . 
hered to a quite general immunity from jurisdiction, even in cases where 


27 Amministrazione del Governo brittanico, Republico Ministero, Commune di Venezia c. 
Guerrato (decision of July 4, 1963), in 46 RIVISTA DIRITTO INTERNAZIONALE 451, 456 (1963). For 
the 1959 decision of the Tribunal of Venice referring the matter to the Corte Costituzionale, 
see 28 ILR 156 (1963). See further Condorelli & Sbolci, Measures of Execution against the Property of 
Foreign States: The Law and Practice in Italy, 10 Netu. Y.B. INT'L L. 197 (1979); Gori-Montanelli & 
Botwinik, Sovereign Immunity —Italy, 10 INTL Law. 451 (1976). On the reciprocity requirement 
under the 1926 law, see Condorelli & Sbolci, supra, at 218-23; Bernardini, La Reciprocita rispecto 
agli atti Executive e Cautelari contro Stati esteri, 43 RIVISTA DIRITTO INTERNAZIONALE 449 (1960). 

128 Condorelli & Sbolci, supra note 127, at 224-28. For example, a decree of March 3, 1978 
certifies reciprocity in relation to the United States without mentioning the Act of 1976! See 
the Note by Sbolci, 61 RIVISTA DIRITTO INTERNAZIONALE 949 (1978); Condorelli & Sbolci, 
supra, at 218, 223. . 

128 Supra, text to notes 57-59. 

190 See especially Smit, The Foreign Sovereign Immunities Act of 1976: A Plea for Drastic Surgery, 
ASIL, 74 Proc. 49 (1980); Brower, Bistline, & Loomis, The Foreign Sovereign Immunities Act 
of 1976 in Practice, 73 AJIL 200 (1979). ; 
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commercial or trading transactions were involved.'*! In some cases this posi- 
tion was adopted independently; in others, as a result of executive sugges- 
tion.'™? As a concomitant, the courts recognized as a rule of international 
law a general immunity from execution. Thus, waiver of immunity from 
jurisdiction did not constitute waiver of immunity from execution, for 
which a distinct submission was required.’ From this strict position the 
courts never formally departed, although a considerable degree of ingenu-: 
ity was sometimes shown in distinguishing execution against state property 
from the case at hand.'* The well-known Tate letter of 1952, marking the 
change in the Executive’s position to one of restrictive immunity from 
jurisdiction, made no reference to problems of execution,’ but it soon 
became clear that the State Department intended a sharp distinction to be 
drawn between the two: immunity from execution remained general, 
despite restrictive immunity from jurisdiction. This was the position taken 
by the Department, and accepted by the courts, in New York & Cuba Mail S.S. 
Co. v. Republic of Korea,'*® and in Weilamann v. Chase Manhattan Bank.'*" This 
distinction attracted some adverse comment, but it was adhered to by the 
courts, both independently and as a matter of deference to executive 
suggestiqn.'* It is true that qualifications were introduced by way of further 


“131 The Schooner Exchange v. M’Faddon, 11 U.S. 116 (7 Cranch) (1812); Berizzi Bros. v. S.S. 
Pesaro, 271 U.S. 1088 (1926). 

12 E.g., Ex parte Republic of Peru, 318 U.S. 578 (1943). 

133 Dexter & Carpenter, Inc. v. Kunglig Jarnvagsstyrelsen, 43 F.2d 705 (2d. Cir. 1930). Also 
affirming immunity from execution, Bradford v. Chase Nat'l Bank, 24 F.Supp. 28 (S.D.N.Y. 
1938). On the Dexter & Carpenter case, see Bishop, International Law—Sovereign Immunity — 
Waiver-——Execution, 29 Micu. L.R. 894 (1931); Jessup & Deak, Dexter & Carpenier, Inc. v. Kunglig 

Jarnvagsstyrelsen et al., 25 AJIL 335 (1931); Kuhn, Immunity of the Property of Foreign States 
against Execution, 28 id. at 119 (1934). 

13 Cases of “ingenuity” included: Mexico v. Rask, 118 Cal. App. 21 (1931) (possessery lien 
over Mexican patrol boat for repairs allowed); Lamont v. Travellers Insurance Co., 281 N.Y. 
362 (1938) (distribution of fund between private parties; keld, Mexican claim to fund did not 
preclude distribution unless fund shown to be held for Mexico rather than bondholders); 
National City Bank of New York v. Republic of China, 348 U.S. 356 (1954) (unrelated counter- 
claim against Government allowed). 

133 26 Der't STATE BULL. 984 (1952). 

186 132 F.Supp. 684 (S.D.N.Y. 1955); noted by Zilber, International Law—Sovereign Im- 
munity —Seizure of Property under Restrictive Immunity Doctrine, 54 Micu. L.R. 1008 (1956). 
Metzger, Immunity of Foreign State Property from Attachment of Execution in the USA, in 10 NETH. 
Y.B. INT'L L. 131, 136 (1979), criticizes the State Department, which “erroneously supposed” 
immunity from execution to be a rule of international law. 

197 192 N.Y.S. 2d 469 (1959), and see M. WHITEMAN, supra note 31, at 709-26; Griffin, 
Execution against the Foreign Sovereign’s Property: The Current Scene, ASIL, 55 Proc. 105 
(1961); Delson, Applicability of Restrictive Theory of Sovereign Immunity to Actions to Perfect Attach- 
ment, id. at 121. 

138 See Loomis v. Rogers, 254 F.2d 941, cert. denied, 359 U.S. 928 (1958) (rule described as 
“well-established”); Et Ve Balik Kurumu v. B. N. S. Int'l Sales Corp., 204 N.Y.S.2d 971, 
980-82 (1960); Stephen v. Zivnosenska Banka, Nat'l Corp., 222 N.Y.S.2d 128 (1961), aff'd, 
235 N.Y.S.2d 1 (1962); State of Florida, ex rel. National Inst. of Agrarian Reform v. Dekle, 
137 So.2d 581 (1962); National Inst. of Agrarian Reform v. Kane, 153 So.2d (1963); Hellenic 
Lines Ltd. v. Embassy of South Viet Nam, Commercial Div., 275 F.Supp. 860 (S.D.N.Y. 1967); 
New York World’s Fair 1964-1965 Corp. v. Republic of Guinea, 159 N.Y.L.J. 15 (1968), sum- 
marized in 63 AJIL 343 (1969) (immunity granted notwithstanding contrary State Department 
suggestion). 
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exercises in “judicial ingenuity.” For example, immunity from execution 
could no longer be asserted once the property had been sold, even if the 
resulting fund remained in the hands of the court." Claiming, without 
reservation, particular property that had already been arrested or attached 
amounted to waiver of immunity from execution against that property in any 
counterclaim arising in the case. But these were relatively minor 
qualifications of a general position which was maintained until the passage of 
the 1976 Act. 

Case Law Under the Foreign Sovereign Immunities Act. Despite a growing body 
of case law on the 1976 Act, there has, not surprisingly, been no tendency 
to question the extent of restrictive immunity from execution it established. 
The problems so far have been of a discrete kind: for example, the juris- 
dictional ambit of the Act,!* the extent of waiver of jurisdiction by previous 
treaties, and the problem of waiver of prejudgment attachment.’* The 
courts have accepted the Act’s clear intention to exclude in rem and quasi in 
rem jurisdiction,'** despite criticism of that exclusion.’* But no very clear 
pattern of decision has yet emerged.'* 


British and Commonwealth Cases 


The earlier history of sovereign immunity from execution in British 
courts closely parallels that in the United States. A quite general doctrine 
of immunity was adopted extending both to actions in personam and in rem, 
whether or not related to commercial or “private law” transactions. In a few 
cases, similar ingenuity was shown in excluding from immunity funds in the 
control of the court, or property to which the foreign state’s title was mani- 
festly defective. Nonetheless, the basic rule was strict: it was canonically 
stated by Lord Atkin in Compania Naviera Vascongado v. S.S. Cristina, where 
he referred to 


two propositions of international law engrafted into our domestic 
law which seem to me to be well established and to be beyond dispute. 
The first is that the courts of a country will not implead a foreign 
sovereign, that is, they will not by their process make him against his 


188 United States v. Harris & Co. Advertising Inc., 149 So.2d 384 (1963). 

19 Flota Maritima Browning de Cuba S.A. v. M. V. Ciudad de la Habana, 335 F.2d 619 
(4th Cir. 1964), aff'g 218 F.Supp. 938 (D. Md. 1963). Cf. also Three Stars Trading Co. v. 
Republic of Cuba, 222 N.Y.S.2d 675 (1961) (warrant of attachment of debts issued to obtain 
jurisdiction; question of. immunity deferred); Stephen v. Zivnosenska Banka, Nat'l Corp., 
222 N.Y.S.2d 128 (1961) (attachment maintained pending judicial determination of owner- 
ship of disputed property). 

141 See cases cited infra at note 197. 

142 See cases cited supra at note 30 and infra at note 218. 

M43 See cases cited infra at note 252. 

144 Jet Line Services Inc. v. M/V Marsa el Hariga, 462 F.Supp. 1165 (D. Md. 1978); Geveke 
& Co. Int'l, Inc. v. Kompania Di Awa I Elektrisidat Di Korsou N.V., 482 F.Supp. 660 (S.D.N.Y. 
1979). 

145 Smit, supra note 130, at 64-66. 

148 For execution against mixed funds, see ‘infra, text to notes 227-33. 

147 As to the former, see Larivière v. Morgan, (1872) L.R. 7 Ch. App. 550, aff’d, (1875) 
L.R. 7 H.L. 423. As to the latter, Juan Ysmael & Co. Inc. v. Government of the ae es of 
Indonesia, [1955] A.C. 72 (P.C.). 
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will a party to legal proceedings whether the proceedings involve 
process against his person or seek to recover from him specific property 
or damages. 


The second is that they will not by their process, whether the sovereign 
:s a party to the proceedings or not, seize or detain property which is 
ais or of which he is in possession or control. There has been some 
difference in the practice of nations as to possible limitations of this 
second principle as to whether it extends to property only used for the 
commercial purposes of the sovereign or to personal private property. 
In this country it is in my opinion well settled that it applies to both.’ 


As a result, the courts required a clear submission to execution against 
state property (though whether an unequivocal submission to the substan- 
tive jurisdiction of the court amounted to submission to execution was never 
conclusively settled’). Nor would they allow proceedings directly relating 
to state property, between third parties.’*° 

On the other hand, at no stage was the distinction between jurisdiction 
and execution as clearly drawn as in the United States cases. Moreover, 
the,courts were not subject to the regime of executive suggestion, and the 
question of applying restrictive immunity at least to actions in rem against 
state commercial ships was left open by the House of Lords.'*! In The Philip- 
pine Admiral, the Privy Council applied the restrictive theory to actions in 
rem, with the result that the arrest and eventual sale of state commercial 
ships in execution of judgment became possible, without any further juris- 
dictional restriction." That left the more general problem of actions in 
personam: when, in Trendtex Trading Corp. v. Central Bank of Nigeria, 


148 [1938] A.C. 485, 490. Among earlier decisions, see the cases cited supra at note 69. And 
see Higgins, supra note 60, at 35-41. 

149 That a separate waiver from execution was required was established for the (cognate) 
law of diplomatic immunity by In re Suarez, [1917] 2 Ch. 131. Submission as a defendant 
was held not to amount to waiver of immunity with respect to property involved in the action; 
Vavassear v. Krupp, (1878) 9 Ch, D. 351. Cf. also South African Republic v. La Compagnie 
France-Belge du Chemin de Fer du Nord, [1898] 1 Ch. 190. In Duff Development Co. v. Govern- 
ment of Felantan ([1924] A.C. 797), consent to arbitration was held not to constitute a waiver 
of immunity from the jurisdiction of the courts to enforce the resulting award: the House of 
Lords left open the position of an execution pursuant to a submission to the jurisdiction of the 
courts (sze per Viscount Cave at 810; Viscount Finlay at 819; Lord Dunedin at 821; Lord Sum- 
ner at 850). Lord Carson dissented on the point (at 834-35). In Compania Naviera Vascongado 
v. S.S. Cristina ((1938} A.C. 485, 517), Lord Maugham described the point as “not yet settled.” 
But it is likely to have been decided in the same way as In re Suarez (subject, of course,. to 
interpretation of the terms of the waiver or submission). 

130 U.S.A. v. Dollfus Mieg et Cie S.A., [1951] 1 All E.R. 572. 

1851 Compania Naviera Vascongado v. S.S. Cristina, [1938] A.C. 485, in which Lords Thanker- 
ton (at 496), Macmillan (at 498) and Maugham (at 519-23) reserved the correctness of The 
Porto Alexandre, [1920] P. 30, to that effect. Lords Atkin (at 490) and Wright (at 512) thought the 
matter settled. 

182 [1976] 2 W.L.R. 214, [1976] 1 All E.R. 78, [1977] A.C. 373, noted 47 Brit. Y.B. INTL L. 365 
(1974—7£). The decision was folldwed by Robert Goff J. in 1° Congreso del Partido, [1978] 1 All 
E.R. 1169, [1978] Q.B. 500. Neither in England nor in Commonwealth jurisdictions where 
Privy Council decisions are applied, therefore, is The Porto Alexandre ({1920] P. 30) still good law. 

153 [1977] W.L.R. 356, [1977] 1 All E.R. 881, [1977] Q.B. 529, noted in 48 Brit. Y.B. INT'L L. ` 
353 (1976-77). . 
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the Court of Appeal purported to extend the restrictive theory of immunity 
to such actions, following what it perceived to be the changed international 
law on the matter, the question of immunity from execution was distinctly 
exposed for the first time in a Commonwealth court. 

Trendtex involved not final execution but an interim (“Mareva”) injunction 
restraining the removal from the jurisdiction of funds in a Central Bank 
account.'54 These funds were stated to be “part of the external reserves of 
Nigeria.”! In view of the formidable earlier authority denying the com- 
petence to seize state property, the point was rather glossed over in the Court 
of Appeal. Lord Denning M.R. said only that the question depended “on 
precisely the same grounds” as liability to suit.* Shaw L.J. thought seizure 
a “reasonable corollary” of maintaining the action.'*” Stephenson L.J. (who 
dissented on the general immunity point) found the problem more difficult: 
he alone referred to some of the contrary authority, although he did not, 
in the end, dissent on the injunction.’ Possibly, this aspect of the decision 
should be explained not as upholding execution of state funds but as based 
on the finding that the Central Bank was not a state department or agency." 
But this is by no means clear, and in any event the status of the Central Bank 
and the title to funds in its keeping were by no means the same thing. 

Subsequent cases have also involved Mareva injunctions rather than final 
execution. For example, in Hispano Americana Mercantil S.A. v. Central Bank 
of Nigeria, it was argued that seizure of Central Bank assets was contrary to 
international law, but no general argument as to immunity from seizure or 
execution was maintained.'® It seems that, having earlier treated immunity 
from execution as a reflex of absolute immunity from jurisdiction, the Court 
of Appeal has continued to make the same ae oa under the new regime 
of restricted immunity. 

Trendtex Trading Corp. v. Central Bank of Nigeria, in its bold extension of 
restricted immunity to actions in personam, has not yet been considered in 
any Commonwealth jurisdiction.'* Dicta in several cases in the Canadian 

_ Supreme Court indicate that it may well adopt the same view, and the 


154 On the Mareva injunction, see infra note 249. 

155 [1977] Q.B. at 572. 156 Id. at 561. 

187 Id. at 580. 158 Jd. at 572. 

15° Higgins, supra note 60, at 41. 

160 £1979] 2 Lloyd’s L.R. 277. See further infra, text to notes 234-38. 

181 Donaldson J. at first instance in Uganda Co, (Holdings) Ltd. v. Government of Uganda (11979) 1 
Lloyd’s L.R. 481) rejected Trendtex as per incuriam, though for reasons that are not entirely 
convincing (cf. 50 Brit. Y.B. INT'L L. 218 (1979)); Higgins, The Death Throes of Absolute Im- 
munity: The Government of Uganda Before the English Courts, 73 AJIL 465 (1979). The Court of 
Appeal rejected his decision, so far as it was based on this point, in Hispano Americana 
Mercantil S.A. v. Central Bank of Nigeria ([1979] 2 Lloyd’s L.R. 277). And cf. Planmount v. 
Republic of Zaire ({1980] 2 id. 393). If Lord Wilberforce’s comments are representative of 
the views of his fellow Lords of Appeal, the House of Lords would not have overruled the 
Trendtex case; see INTERNATIONAL Law ASSOCIATION, STATE IMMUNITY: LAW AND PRACTICE IN 
THE UNITED STATES AND Europe (Proceedings of Conference held on November 17, 1978) at 
25. Unfortunately, both Trendtex and Hispano Americana were settled before reaching the House 
of Lords. 
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Quebec Court of Appeal has actually done so.!® In addition, two South 
African courts have accepted the Trendtex rule in actions in personam. Both 
cases involved attachment of property ad fundandam jurisdictionem: in 
neither, despite a fairly thorough review of Anglo-American authority, 
was it suggested that seizure of and execution against property stood on: 
any different basis than amenability to suit.1® It is no doubt still open to the 
House of Lords, or the Privy Council, to overrule Trendtex on this point by 
applying a rule of absolute immunity at least to seizure of property and 
. execution and reaffirming the earlier authorities. In view of developments 
such as the State Immunity Act, 1978, it is rather unlikely that they would 
now do so (unless they could be persuaded that international law does, after 
all, require such a general immunity).'* 


Other Jurisdictions 


Very few decisions of courts of other jurisdictions seem to have been 
reported: the virtual restriction of the case law to European and Anglo- 
American countries is a marked, and troublesome, feature of the practice. 
The few decisions that have been reported are not in themselves partic- 
ularly Helpful. The Commercial Court of Alexandria, in 1943, upheld 
execution proceedings against property of a state commercial enterprise, 
but the decision cannot be assumed to represent the modern law of Egypt.1® 
The Supreme Court of Argentina in 1958 treated a submission to the juris- 
diction as entailing submission to subsequent execution, but the decision 
is equivocal since it concerned the service of a writ of execution rather than 
the fcrcible seizure and sale of property.’ Japanese courts have adopted 
the absolute immunity rule, but since the leading decision of the Court of 


162 The Quebec decision is Zodiak Int'l Products Inc. v. Polish People’s Republic, 81 D.L.R.3d 
656 (1977) (in which no question of execution arose). The other Canadian cases are Flota 
Maritima Browning de Cuba S.A. v. Republic of Cuba, [1962] Can. S. Ct. 598; Government 
of the Democratic Republic of the Congo v. Venne, 22 D.L.R.3d 699 (1972); Harold W. M. 
Smith v. U.S. Securities and Exchange Commission, (1976) 12 Ont.2d 244 (though in all 
three, the transaction was held to be immune). 

163 Tte cases are Inter Science Research and Development Services (Pty.) Ltd. v. Republica 
Popular de Mocambique, [1980] 2 S. Af. L.R. 111 (T.P.D.), per Margo J. at 124-25, followed 
by the Eastern Cape Division in Kaffraria Property Co. (Pty.) Ltd. v. Government of the 
Republic of Zambia, [1980] 2 S. Af. L.R. 709. This is in line with earlier South African dicta: 
see Lencalease Finance Co. (Pty.) Ltd. v. Corporation de Mercadeo Agricola, [1976] 4 S.A. 464 
(A.); Prentice Shaw & Schiess Inc. v. Government of the Republic of Bolivia, [1978] 
3 S.A. 938 (T). 

184 Since this article was written, this assessment has been confirmed by the House of Lords 
in I° Congreso del Partido ({1981] 3 W.L.R. 328). There have been no substantive decisions 
reported so far on the 1978 Act (which is not retrospective). On the position of central banks 
under the Act, see infra, text to notes 234-38. For interim injunctions, see infra note 251. 

16 Egyptian Delta Rice Mills Co. v. Comisaria General de Abastecimentos y Transportes de 
Madrid (1943), 55 Bull. Leg. & Jur. Egypt. 114 (1942-1943), 12 Ann. Dic. 103 (1949). 
Cf. also the dicta to this effect of the same court in a case in 1951, cited by J.-F. Lalive, L'Im- 
munité de juridiction des Etats et des organisations internationales, 84 RecuriL Des Cours 205, 
278 (1953 II). 

166 Government of Peru v. S.A. Sociedad Industria Financiera Argentina SIFAR (1958), 
240 F. Corte Suprema 93, 26 ILR 195 (1963). 
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Cassation-in 1928, none of the cases has involved a clearly commercial 
transaction. 167 ` 

The most that can be said is that there is no body of municipal case law in 
opposition to the case law of the-jurisdictions already discussed.'®3 The effect 
of this remains to be assessed. 


Assessment 


. Considerable caution is needed in assessing the effect of these municipal 
decisions on the international law of sovereign immunity from execution. 
International law is a law between, rather than within, jurisdictions, and 
municipal courts necessarily play only a subordinate role in the international 
lawmaking process. Moreover, the reasoning in some of the cases is not par- 
ticularly thorough or consistent: one can detect in at least a few jurisdictions 
an approach that first accords limited immunity from jurisdiction by deny- 
ing any connection with the more sensitive problem of execution, then 
extends limited immunity to execution on the grounds of its intimate rela- 
tion with jurisdiction! There is a tendency, for example in the earlier Swiss 
cases, to overstate the strength or consistency of the support for restrictive 
immunity, or to treat generally supported rules as negated by a few contrary 
instances. Similarly, while the difficulties of distinguishing acts jure imperii 
from acts jure gestionis, or public from private use of property, are generally 
admitted, no very convincing analysis of the basis for such distinctions is 
offered. And support for restrictive immunity is largely confined to the 
courts of Western Europe and (only very recently) the United Kingdom: 
before 1976, United States courts generally failed to adopt an independent 
position in the matter. 

On the other hand, whatever the position may have been in 1918, or in 
1955, now there is little in the way of clear decisional authority contradict- 
ing restrictive immunity from execution. There is no denying the general 
tendency of the case law towards a restrictive position, in relation to both 
jurisdiction and execution. And, although municipal decisions may only be 
“subsidiary means” for determining international law,’ in this context they 
have a particular importance. For immunity issues characteristically, pri- 
marily, arise in municipal courts: the immunity rule is about their role in 
deciding cases involving foreign states. Whatever the rule of immunity, 


167 See Matsuyama & Sano v. Republic of China (1928), 7 Dai-han Minroku 1128; and Kirobe, 
Immunity of State Property: Japanese Practice, 10 NetH. Y.B. INT'L L. 233, 233-39 (1979). He 
predicts that Japanese courts would now permit “the exercise of jurisdiction if the case related 
to commercial activities” (at p. 244). 

‘68 There have been no decisions of Thai courts, but Sucharitkul suggests that they would 
adopt a rule of restrictive immunity at least from jurisdiction; Sucharitkul, Immunity from 
Attachment and Execution of the Property of Foreign States: Thai Practice, 10 NeTH. Y.B. INT'L L. 143 
(1979); also in 22 Maraya L. Rev. 185 (1980). 

189 Statute of the International Court of Justice, Art. 38(1)(d) (a position shared with deci- 
sions of international courts and tribunals). 

17 Note that Sucharitkul, the ILC’s special rapporteur on Jurisdictional Immunities of 
Foreign States and Their Property, treats municipal decisions as synonymous with “State 
practice”; see, e.g., his Second Report, UN Doc. A/CN.4/331, at 17 (1980). 
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it imposes itself on a municipal court as a direct, in a sense self-executing, 
responsibility. The sáme cannot be said, for example, for rules about ex- 
propriation of foreign property, or the use of force in international rela- 
tions. An assessment of the international law of immunity that ignored the 
context in which the question primarily arises would be of little value. 

A second characteristic is that the question arises in a context where, at 
least generally speaking, the principle of territoriality of jurisdiction— 
itself a principle of international law—operates, and must be displaced by 
some clear countervailing rule. Unless international law does otherwise 
require, foreign state assets and claims, properly within the jurisdiction, | 
are presumed to be subject to municipal competence. In view of what . 
amounts to an onus of proof, and of the substantial practice now supporting 
restrictive immunity, it is not surprising if municipal courts conclude that no 
such (general) countervailing rule exists. 

Municipal case law would be less significant if it proceeded only by refer- , 
ence to domestic considerations, to the needs of local litigants. In contrast 
with some of the literature, this is not a characteristic of the cases, which 
almost invariably attempt to determine, and to apply, the international law 
rule. Such decisions are more than brute facts: they are assessments of the 
general law. International law is not simply an unwieldy album of single 
instances, but a rationalization of practice in the light of authority; in other 
words, a more or less structured exercise of reason. To the extent that the 
cases provide convincing reasons for restricting immunity, their assessments 
will be influential in determining the law. But, of course, that determination 
must take account of other elements, and in particular, state practice and 
doctrine. 


OTHER STATE PRACTICE 


Much of the “state practice” in this area occurs in the context of claims 
to immunity before municipal courts by states or state instrumentalitiés. 
Willingness to claim immunity is an indication of a position, but it may be 
based on the view that the particular transaction is jure imperti, or it may be 
adopted for immediate litigious purposes. Argument before a court is only 
state practice in a restricted or secondary way. 

On the other hand, vigorous diplomatic protests have sometimes been 
made in cases of attachment of state property,’” and it is clear that the 
question of execution is a very sensitive one. The United States support for 
absolute immunity from execution did not change until 1976. The United 
Kingdom Government actually changed its position during the passage of 
the State Immunity Bill through Parliament.!” The French Government 
still apparently adheres to general immunity, as does the Soviet Union 


171 E.g., the Libyan protest in the LIAMCO case (supra note 118i, and the U.S. protest at the 
seizure of Marshall Plan funds in the Socobelge case (Bachrach, supra note 123). Cf. also the 
observations of the West German Government before the Federa? Constitutional Court in the 
Philippines case, 38 ZAGRV 251 (1978). But the Government nonetheless concluded that only 
restrictive immunity from execution was required; id. at 251-52. > 

172 Supra, text to note 66. 
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(though its treaty practice is not consistent with that view). No compre- 
hensive account of the practice can be given, but it seems clearly to be con- 
flicting and still far from unanimous. t” 


DOCTRINE i 


Although the literature is of uneven quality, the predominant view, 
especially in recent years, favors restrictive immunity from execution for 
the same reasons and to much the same extent as restrictive immunity from 
jurisdiction.’ A ‘number of commentators are equivocal or reserved,’ 
but only a very few adhere to absolute immunity from execution.'” 


173 Supra, text to notes 19-26, 34-43. And see Boguslavsky, supra note 43, who does not 
mention the contrary treaty practice. 

14 For earlier Swiss practice, see 1 REPERTOIRE SUISSE DE DROIT INTERNATIONAL PUBLIC 
340-436 (1975) (covering the years 1914-1939). The modern Swiss view (restrictive immunity 
from execution) is stated in a Government opinion of 1976, published in 33 ANNUAIRE SUISSE DE 
DROIT INTERNATIONAL 163 (1977). On UK practice, see Higgins, supra note 60, at 52-54. The 
position of Eastern European states is interesting in this context. Yugoslavia seems to favor 
absolute immunity from execution (as distinct from jurisdiction), but this is subject to reciproc- 
ity, and in any event the point is not clear; Varady, supra note 68, at 91-95. The German 
Democratic Republic clearly does support absolute immunity in principle, but this is mitigated 
by a marked manipulation of waiver, especially in the case of separate instrumentalities but 
also of immunity from execution; F. Enderlein, The Immunity of State Property from Foreign 
Jurisdiction and Execution: Doctrine and Practice of the German Democratic Republic, 10 Netu. 
Y.B. INT'L L. 125 (1979). 

113 Apart from works already cited, writers in favor of restricted immunity from execution 
include: Van Praag, La Question de l'immunité de juridiction des Etats étrangers et celle de la pos- 
sibilité de l'exécution des jugements qui les condamnent, 16 Rev. Drorr INT'L & LEGISLATION 
Comparte 100, 129-37 (1935); H. Lauterpacht, The Problem of jurisdictional immunities of foreign 
States, in 3 COLLECTED Papers 315, 318, 338-40 (1951); Garcia-Mora, The Doctrine of Sovereign 
Immunity of States and its Recent Modifications, 42 Va. L. Rev. 335, 354-59 (1956); Note, Sovereign 
Immunity —Watver and Execution: Arguments from Continental Jurisprudence, 74 Yare L.J. 887-918 
(1965); Note, Collection of a Foreign Nation Debt by Attachment of an International Bank Loan, 
69 Corum. L. Rev. 886 (1969) (though the argument must be regarded as extremely doubtful 
in relation to IBRD loans); Venneman, L’Immunité d'exécution de l'Etat étranger, in L-IMMUNITE DE 
JURIDICTION ET D'EXÉCUTION DES ETATS, supra note 122, at 119; Dumon, id. at 181; Ripple, 
Sovereign Immunity vs. Execution of Judgment: A Need to Reappraise our National Policy, 13 Boston 
C. Inpus. & Com. L. Rev. 369 (1971); Triggs, Restrictive Sovereign Immunity: The State as Inter- 
national Trader, 53 Aust. L.J., pt. 1, 244, pt. II, 296, 299-301 (1979); Bouchez, The Nature and 
Scope of State Immunity from Jurisdiction and Execution, 10 Netu. Y.B. INT'L L. 3, 17-32 (1979). 
Cf. also Schroer, On the Application of State Immunity from Enforcement Measures to International 
Organizations, 30 Rev. Ecyprienne Drotr INT'L 76 (1974). For a survey of ‘earlier practice 
relating to real property, see E. Loewenfeld, Some Legal Aspects of the Immunity of ae Property, 
Grotius Soc’y, 34 Trans. 111 (1949). 

NE E.g., I. BROWNLIE, supra note 8, at 343-44; Lalive, supra note 165, at 272~81 (though 
favorable to the developing restrictive rule). In his standard monograph (supra, note 68, 
at 347-50), Sucharitkul'seems to favor restrictive immunity from execution; but cf. the cursory 
and negative treatment in Immunities of Foreign States before National Authorities, 149 RECUEIL 
pes Cours 87, 122-23 (1976 I). Cf. also sources cited supra at note 167. 

"7 To this effect, Freyria, Les Limites de Pimmunité de juridiction et d'exécution des Etats 
étrangers, 40 Rev. CRITIQUE Drorr INT'L Privé 449, 465-69 (1951) (with hesitation); D. H. N. 
Johnson, The puzzle of sovereign immunity, 6 Aust. ¥.B. INT'L L. 1, 2-3 (1974-75); Note. Execu- 
tion of Judgments against the Property of Foreign States, 44 Harv. L. Rev. 963 (1931); Boguslavsky, 
supra note 43, at 167-71 (with references to other Soviet literature). 
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III. THe INTERNATIONAL Law RULE 


THE CENTRAL PROBLEM OF RESTRICTIVE IMMUNITY 


Tke purpose of this article is to elucidate the rule of immunity from 
execution, but this cannot be achieved entirely in isolation from the central 
problem of immunity from jurisdiction. Clearly, if the latter immunity is 
general, so is the former: immunity from execution may be available on a 
wider basis than immunity from jurisdiction, but it has never been suggested 
that it is any less available. 

In fact, there are reasonably good grounds for treating a rule of restric- 
tive immunity from execution as, in principle at least, entailed by restrictive 
immunity from jurisdiction (though this does not exclude the possibility of 
further, more precise, exceptions from execution). The basic jurisdictional 
distinction in international law is between jurisdiction to prescribe and to 
enforce.’ It has never been suggested that, in their activities within the 
territory of a state, foreign states operate outside the local law.!”° Jurisdic- 
tional immunities relate to the power of the forum not to prescribe, but to 
enforce its rules. To exercise substantive jurisdiction over a foreign state is 
not to prescribe the rule, it is to apply it, with the consequence that the 
matter becomes res judicata, that the substantive claim of the state (as plaintiff 
or defendant) is, under the local law, definitely disposed of.8° This may 
not have the same obvious effect as attachment, seizure, or sale, but within 
the framework of the established dichotomy it is still an exercise of the 
jurisdiction to enforce. In other words, if jurisdiction to enforce is conceded 
at this first level, it should be presumed to continue at the level of implement- 
ing the order of the court (subject to any specific or “positive” exceptions 
that may exist). It would be a strange jurisdiction to enforce which could 
only be fully exercised in favor of one of the parties; which (in a case adverse 
to a foreign state) could only be exercised on condition that it not be made 
effective. To this extent, restrictive immunity from execution (with whatever 
qualification) is, in the words of the International Court,'* an “inherent” 
or “entailed” rule, once a restrictive jurisdictional rule has been estabished. 

The central problem of restrictive immunity from jurisciction can be 
stated in few words. There is general agreement that in some situations 
international law requires the immunity of a foreign state from local juris- 
diction. There is a considerable body of opinion that in other cases (variously 
described as “commercial,” “jure gestionis,” or “private law” transactions) 
immunity is not required. Yet it is frequently denied that international law 


178 Cf. 2 D. P. O'CONNELL, INTERNATIONAL Law 602-03 (2d ed. 1970). Similarly, F. A. Mann, 
The Doctrine of Jurisdiction in International Law (1964), in STUDIES IN INTERNATIONAL Law 1 
(1973), distinguishes “legislative” from “enforcement” jurisdiction. z 

19 Sucharitkul, Second Report, supra note 156, at 12. The same is true, of course, for 
diplomatic and other immunities. 

180 Some judgments also have a law-prescribing effect, but for present purposes this is 
subsidiary. i 

181 North Sea Continental Shelf Cases, [1969] ICJ Rer. 3, 29-32. 
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contains, or even can contain, criteria for distinguishing immune from non- 
immune transactions.!® The incoherence needs no demonstration. Either 
drawing the distinction is referred to. the discretion of the forum (in which 
case the immunity rule disappears), or the validity of any such distincīiion 
is denied on a priori grounds, in which case the exception disappears." 
Alternative approaches, based on reciprocity or assimilation with the im- 
munity of the forum state, lead to unsatisfactory subjectivity,‘ and have 
attracted virtually no support. In particular, the “assimilationist” approach 
ignores the real differences between the forum state and the foreign state, 
as has often been noted.'® 

Now, there is no good reason why international law could not specify 
the grounds for distinguishing immune from nonimmune transactions, but 
it is significant that the distinction in each jurisdiction tends to be drawn, 
to some extent at least, in terms indigenous to the forum, terms that are 
often hardly susceptible to translation. The difficulties Anglo-American 
courts have had with restrictive immunity may be explained, in part at least, 
by the absence of any developed distinction between “private” and “public” 

` law,!® or acta jure imperii and acta jure gestionis, in these jurisdictions. To 
‘illustrate, the term “jure gestionis” is quite often mistranslated as “commercial 
transactions.” The (nonexclusive) distinction between “governmental” and 
“commercial” transactions, sometimes employed, in this and other contexts, 
in common law jurisdictions, has its own difficulties.1%” 

The better view, surely, is that while international law allows a measure of 
discretion to municipal courts or legislatures in prescribing the distinction 
between immune and nonimmune transactions, this distinction is a limited 
or controlled one, in the sense that municipal courts may not exercise 
jurisdiction in matters where immunity from local jurisdiction is required. 
As in other areas where international law regulates the application of 
municipal law to cases with foreign elements, it prescribes a minimum, not 


182 See, e.g., Claim against the Empire of Iran Case (1963), 16 BVerfGE 27 (1964), 45 ILR 
57, 80 (1972); repeated by the German Federal Constitutional Court in its Philippines decision 
of Dec. 13, 1977, 38 ZAGRV at 278, where the Court stated that “the classification of a State’s 
function (according to the legal nature of the act) as governmental or non-governmental 
must be determined according to current domestic law, as international law does not, as a rule, 
include criteria for such a delineation.” Similarly, Article 3 of the resolution of the Institut de 
Droit International (supra note 53) stated that “la question de savoir si un acte n’est pas de 
puissance publique relève de la lex fori.” And cf. Seidl-Hohenveldern, supra note 89, at 65-66. __ 

183 |. BROWNLIE, supra note 8, at 330-31 and references. Similarly, Ushakov, [1979] 1 Y.B. | 

INT'L L. Comm'n, at 213. 

184 As Condorelli and Sbolci amply demonstrate in their analysis of practice under the Italian 
law of 1926; supra note 127, at 218-23, 230-31. 

85 The approach was advocated by Lauterpacht in 1951 (supra note 175, at 315-73), but 
has been generally rejected. A rule of reciprocity would be no better since it would not avoid 
the need for an initial or underlying approach. Cf. I. BROwNLIE, supra note 3, at 340. 

_ 86 For a recent critique of the distinction in English law generally, see Harlow, “Public” and 
“Private” Law: Definition without Distinction, 43 Mop. L. Rev. 241 (1980). 

187 But Sucharitkul, in his Second Report, proposes a (circular) definition of “trading or com- 

mercial activity”; supra note 170, at 14, 16. 
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a maximum, standard.!® What has been lacking in the literature so far is 
any very clear account of the fundamental considerations by reference to 
which this discretion is controlled. In particular, though it is commonly 
assumed that a single distinction is involved, no less than three separate 
considerations may be found. This is not the place for a full analysis, but 
briefly, these seem to be as follows: 

(1) There are certain transactions which international law, as an autono- 
mous system of law, purports to govern as between the parties. In a sense, 
in those cases international law is the proper law of the transaction. For 
example, questions of the validity or termination of a treaty, or the location 
of an international boundary, are matters that international law integrally ` 
governs. These can be contrasted with the cases where international law 
merely sets standards of (minimum) performance for municipal law sys- 
tems, for example, in areas of human rights or the protection of aliens. (The 
distinction is rather like that between self-executing and non-self-executing 
rules, familiar in other contexts.) In these (“non-self-executing”) contexts, 
international law operates not integrally but at one remove. 

Now, of course, the sovereign immunity rule is a choice-of-forum rule 
rather than a choice-of-law rule (it would be no excuse, for example, if in an 
immune transaction a municipal court applied international] law to a foreign 
state). But it is not often emphasized that international law contains its own, 
fundamentally important, choice-of-forum rule—that is, the rule that states 
are not subject to compulsory process without their consent.’® That rule 
cannot be restricted to compulsory process in an international forum: cate- 
gorization of a tribunal as “municipal” rather than international should not, 
in such cases, matter. Indeed, if anything, the derogation from equality is 
greater in a municipal forum, where the defendant state lacks the usual 
safeguards provided in international courts. If a matter is integrally governed 
by international law, it is governed by a legal system which contains that- 
choice-of-forum rule, and municipal courts, if they are to act consistently 
with international law, must accord immunity to a foreign state in pro- 
ceedings involving it in respect to such matters.'% 

(2) A second, less obvious, consideration is to be found in the notion of 
“domestic jurisdiction.” The term is ambiguous, but in this context it refers 
to those transactions—-usually, transactions within the community of a par- 
ticular state— which international law refers exclusively to the competence 
of that state. Typical examples are the conferral of nationality on persons 
sufficiently connected with the state, the disposition of armed forces within 
the jurisdiction, and the exercise of legislative power over nationals resident 


188 Tt is accepted that the forum may accord a more extensive immunity than that required — 
eyen an absolute or general immunity. It would not be a denial of justice to refer a private 
litigant, in cases involving a foreign state, to the courts of the foreign state or to another forum 
with a closer connection to the transaction. In this sense, state immunity is a lex specialis to the . 
lex generalis of the minimum standard of treatment in municipal courts. 

189 Described by the International Court in the Western Sahara Advisory Opinion ([1975] ICJ 
Rep. 12, 23) as-a “fundamental rule, repeatedly reaffirmed in the Court's jurisprudence.” 

199 This rule only protects states (or their agents or organs). There is no prohibition pre- 
venting a municipal court, if it has access to international law, from applying it to determine 
questions arising between private parties. 
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within the state. The exercise of ordinary civil jurisdiction over private per- 
sons and companies is not such a matter, at least where some “transna- 
tional” element is involved, since in such cases civil jurisdiction may be 
exercised in the courts of different states in accordance with their rules of 
private international law. Although such matters might (apart from any 
international minimum standard) be “domestic” vis-a-vis an international 
forum such as the United Nations, they are not exclusive to a particular 
jurisdiction. There is no rule that private transactions are to be popes 
exclusively by the law of the state of nationality. 

The point is that, where a particular transaction is positively referred to 
the jurisdiction of a state, then neither international bodies nor foreign 
courts can intervene in the transaction, at least in a case where the state is 
involved as party but possibly in other cases as well." In a distinct way, 
international law requires immunity in such cases no less than in the first 
category. The two categories, taken together, help. to reconcile the state 
immunity rule with the equally important exhaustion of local remedies 
rule—a reconciliation that, as Brownlie has pointed out, is necessary to 
the coherence of the law in this area.’ 

(3) Finally, international law probably requires that a court not exercise 
jurisdiction over a case having no significant connection with the forum, 
without the defendant’s consent. The nature and extent of this jurisdictional 
requirement, or, indeed, whether it applies to civil trials at all, are contro- 
versial,!®3 but obviously enough, any such requirement must apply to the 
exercise of jurisdiction over a foreign state. Whether, in this latter case, some 
closer or more direct connection is required than for ordinary civil pro- 
ceedings is also unclear. The European Convention goes to some pains to | 
spell out the necessary, relatively close, jurisdictional connection (though 
in the context of a regime for recognition and enforcement of decisions).1 
The same closer connection is required, as we have seen, in Swiss case law 
and treaty practice.’ The Foreign Sovereign Immunities Act also embodies 


191 For an example of this category, cf. Buck v. Attorney-General, [1965] Ch. 745. To similar 
effect is the reference to the principle of permanent sovereignty over natural resources, in 
International Ass’n of Machinists & Aerospace Workers v. Organization of Petroleum Ex- 
porting Countries, 477 F.Supp. 553 (C.D. Cal. 1979): “In determining whether the activities 
of the OPEC members are governmental or commercial in nature, the court can and should 
examine the standards recognized under international law. . . .” See Lagod, Note, 12 Vanp. 
J. TRANSNAT'L L. 835 (1980). 

192 1, BROWNLIE, supra note 8, at 324, 333. And see generally | the discussion at 321-44, to 
which the writer is indebted. 

193 Cf. Akehurst, Jurisdiction in International Law, 46 Brit, Y.B. INT'L L. 145, 170-77 (1972- 
73), with Mann, supra note 164, at 127 ff. But Akehurst seems to concede (at p. 177) that state 
immunity cases may constitute an exception to his suggested rule that there is no international 
law limit on the exercise of civil jurisdiction. In addition to the authorities cited by Akehurst, 
see I. BROWNLIE, supra note 8, at 298-99; L. Henkin, R. C. Pucu, O. SCHACHTER, & H. Smit, 
INTERNATIONAL Law 420-25 (2d ed. 1980), agreeing with Mann and Akehurst; respectively. 
And for a recent U.S. restatement, sée Zenith Radio Corp. v. Matsushita Electric Indus. 
Co., Ltd., 494 F.Supp. 1161 (E.D. Pa. 1980). 

1 Supra note 7. 

185 See supra note 46, and text to notes 79-88. On this problem, see also Lalive, supra note 46, 
at 162-64. On the position in the Federal Republic of Germany, see Seidl-Hohenveldern, 
supra note 89, at 71-72. 
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the “minimum contacts” requirement of due process, which, though a 
domestic constitutional requirement, is underpinned by many of the same 
considerations as the suggested international law rule." Indeed, the 
jurisdictional links required under section 1605(2), in the absence of waiver, 
are “much narrower” than with many long-arm statutes: “there must be a 
close connection between the cause of action asserted, and the jurisdictional 
facts on which it is based.”*%7 

The UK Act, following in this respect the European Convention, includes 
various requirements of jurisdictional connection that are more restrictive 
than the ordinary jurisdictional requirements of the forum. But there are 
several important exceptions: the ordinary jurisdictional requirements of. 
the forum apply to a “commercial transaction entered into by the State” 
(section 3({1)(a)) and to an action relating to a state-owned commercial ship 
(section 10). In the latter respect the Act follows the European Convention; 
in the former it does not.!® Whether some closer connection was required 
at common law was also a matter of dispute in the English cases.'% It is not 
necessary for present purposes to go into the question in more detail; at 
least, the principle at stake is clear enough. 


EXECUTION AGAINST FOREIGN SOVEREIGNS: A GENERAL RULE? 


Itis suggested, then, that a defensible theory of restrictive immunity from 
jurisdiction can be elaborated along these lines. Exactly how the distinction 


196 See, e.g., Reese, Legislative Jurisdiction, 78 Coum. L. Rev. 1587 (1978). 

187 Verlinden B.V. v. Central Bank of Nigeria, 488 F.Supp. 1284, 1295-96 (S.D.N.Y. 1980). 
The court went on to hold-that the “direct effect” limb of section 1605(2) required a sub- 
stantial direct effect not present on the facts; id. at 1297—1300. A large number of cases have 
dealt with these jurisdictional requirements, with rather divergent results. Thus, failure to 
compensate the U.S. owner of property expropriated in Iran was held a direct effect (Ameri- 
can Int'l Group v. Islamic Republic of Iran, 493 F.Supp. 522 (D.D.C. 1980)); as was the injury 
to plaintiff’s reputation of a libel printed in the USSR and published in the United States with- 
out the defendants knowledge or control (Yessenin-Volpin v. Novosti Press Agency, 443 
F.Supp. 849 (S.D.N.Y. 1978)). But cf. Upton v. Empire of Iran, 459 F.Supp. 264 (S.D.N.Y. 
1978), aff'd, 607 F.2d 494 (1979); Harris v. VAO Intourist, Moscow, 481 F.Supp. 1056 (E.D.N.Y. 
1979) (consequences of injuries suffered to U.S. citizens abroad not “direct”). And see also: 
Carey v. National Oil Corp., 453 F.Supp. 1097 (S.D.N.Y. 1978), aff'd, 592 F.2d 673 (2d Cir. 
1979); East Europe Domestic Int'l Sales Corp. v. Terra, 467 F.Supp. 383 (S.D.N.Y. 1979), 
Waukesha Engine Div., Dresser Americas, Inc. v. Banco Nacional de Fomento Cooperativo, 
485 F.Supp. 490 (E.D. Wis. 1980); Paterson, Zochonis (U.K.) Ltd. v. Compania United Arrow, 
S.A., 493 F.Supp. 621 (S.D.N.Y. 1980); T. P. Gonzalez Corp. v. Consejo Nacional de Pro- 
duccion de Costa Rica, 614 F.2d 1247 (9th Cir. 1980); Decor by Nikkei Int'l, Inc. v. Federal 
Republic of Nigeria, 497 F.Supp. 893 (S.D.N.Y. 1980). 

188 See also §9 (arbitrations). And cf. Higgins, supra note 60, at 41-46 for the legislative 
history of §3(1)(a). 

198 A connection requirement was formulated by Lord Denning in Rahimtoola v. Nizam of 
Hyderabad ({1958] A.C. 379, 422), and applied by him in Thai-Europe Tapioca Service Ltd. v. 
Government of Pakistan ([1975} 1 W.L.R. 1485) (decided by Lawton and Scarman L.JJ. on 
grounds of general immunity). But in 7° Congreso del Partido ([1978] Q.B. 500}, Robert Goff J. 
thought that there was “no international consensus on the requirement of territorial con- 
nexion,” at least with respect to the “arrest of an ordinary trading ship” (at pp. 534~35). On 
this point the Court of Appeal agreed {[1980] 1 Lloyd’s L.R. 23, 30, per Lord Denning M.R.). 
It does not, of course, follow -that a court will necessarily exercise this jurisdiction, if it holds 
that it isforum non conveniens; The Jupiter (No. 2), [1925] P. 69; The Atlantic Star, [1974] A.C. 436. 
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between immune and nonimmune transactions is drawn will vary, and does 
in fact vary, between one state and another. Domestic legal concepts, such 
as “private law” (privatrecht, droit privé) may incorporate the requirements, 
in particular, of the first two principles outlined above. The categories 
acta jure gestionislimperii may be employed to the same effect. Common law 
systems, which share neither of these categories, may have more difficulty: 
there is an inherent danger, in particular, in using terms such as “tort” to 
define amenability to jurisdiction, since many acts indisputably of a “public 
law” nature, or jure imperi, will also constitute “torts.”? The need for careful 
drafting is obvious, but so long as the principles outlined above are not 
infringed, the municipal system will be consistent with international law. 
The point is that the international law requirement of immunity from local 
jurisdiction is not an arbitrary or isolated one, but is to a considerable extent 
entailed by established principles of general international law.” For present 
purposes it is enough to assume that restrictive immunity exists, and can be 
justified, in this way. 

On this assumption, the question becomes whether international law re- 
quires general or absolute immunity from execution against state (or state 
instrumentality) property. That it could do so by a rule established. through 
“positive law processes” is clear; on the other hand, as has been pointed out, 
restrictive immunity from execution is the more natural or likely consequence 
of restrictive immunity from jurisdiction. And in fact, as the survey under- 
taken in this article shows, the substantial weight of modern authority re- 
jects any such positive prohibition of execution, supporting instead a re- 

‘stricted form of immunity. Important factors tending to this conclusion are 
the bilateral treaty practice, in particular the Soviet treaty practice with its 
advertence, in a number of cases, to the general international law position;?” 
the codifications prepared by private and official bodies; a considerable 
body of statutory law; the case law at least of European jurisdictions; 
and the substantial weight of juristic opinion.” General acceptance of the 
arrest of state commercial vessels adds considerable analogical support: a 
distinction between state-owned ships and other state property could only be 
an arbitrary one.” It is significant that the few modern treaties denying 
the possibility of execution against state property—in particular, the Euro- 
pean Convention on State Immunity of 1972 and the British-Soviet Protocol 


200 The problem was identified by O'Connell! in ILA, supra note 161, at 13, a passage cited 
by Waller L.J. in 1° Congreso del Partido ([1979] 2 Lloyd’s L.R. at 584). It is exemplified by the 
facts of Letelier v. Chile (488 F.Supp. 665 (D.D.C. 1980)). Cf also Perez v. The Bahamas, 
482 F.Supp. 1208 (D.D.C. 1980) (the incident referred to by O'Connell). 

#01 Excluded for present purposes are questions of seizure of state property in time of war, 
and related issues of reprisals and sanctions. It was on the basis of reprisal that the court in 
New England Merchants Nat'l Bank v. Iran Power Generation and Transmission Co., et al. (502 F.Supp. 
120 (S.D.N.Y. 1980), 19 ILM 1298, 1312-27 (1980)) acted in allowing prejudgment attach- 
ment of Iranian assets. Contra, E.-Systems Inc. v. Islamic Republic of Iran, 491 F.Supp. 
1294, 1302-03 (N.D. Tex. 1980). 

202 Supra notes 25 and 35. 203 Supra, text to notes 50—56. 

204 Supra, text to notes 57—68. 205 Supra, text to notes 69-128. 

208 Supra, text to notes 175-77. 

207 As the Privy Council conceded in The Philippine Admiral; [1977] A.C. at 402-03. 
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of 1974 on Merchant Shipping—contain compensatory provisions for. 
implementation of local judgments obtained against the state, and in any 
event do not preclude attachment of state property without qualification.2% 
The claim to immunity, in these two cases, is not a generally applicable one. 


' 


RESTRICTIONS ON EXECUTION AGAINST FOREIGN STATES 


It may be concluded, then, that international law contains no general 
rule prohibiting execution of domestic judgments against foreign states. 
But the practice supports what general principle would suggest, a number of 
restrictions upon such execution. 


Enforcement in Personam 


Enforcement of judgments against foreign state officials presents prac- 
tically insuperable difficulties. The head of state and his entourage, and dip- 
lomatic and (with respect to their official functions) consular personnel are, 
in general, immune from civil process;? it is hard to envisage circumstances 
in which this “remedy” would be available in practice. In the case of separate 
agencies.or instrumentalities of a foreign state, the matter may be different, 
although in many cases the major administrative officers are likely not to be 
present within the forum. 


Execution Against State Property 


This is, of course, the way execution of judgments against foreign states 
will normally be attempted. Several distinct issues arise. 

Cases in Which Substantive Jurisdiction is Founded on Waiver. It is clear law 
that sovereign immunity can be waived by the appropriate official of the 
foreign state. However, it is also clear that waiver of immunity from juris- 
diction does not per se entail waiver of immunity from execution of any 
resulting judgment; for that a separate waiver is required. This rule seems 
to have been established at common law,’ and is adopted by the U.S. 
Foreign Sovereign Immunities Act,” the UK State Immunity Act,” and 
the European Convention on State Immunity.” It is also the rule applied in 
the analogous context of diplomatic and consular immunity.*4 


208 Supra, text to notes 8—11 and 41-43. 

208 Vienna Convention on Diplomatic Relations, 1961, 500 UNTS 95, Art. 31; Vienna Con- 
vention on Consular Relations, 1963, 596 UNTS 262, Art. 43. On the position of a foreign 
head of state, cf. 7 BRITISH DIGEST oF INTERNATIONAL Law 96-120 (1965); State Immunity 
Act, 1978 (UK), §20. 

210 Supra note 149. 

21 98 U.S.C. §1610(a){L) and (b)(1). Unlike waiver of immunity from prejudgment attach- 
ment, this waiver may be implied. But the Act, in distinguishing waiver of jurisdictional im- 
munity from waiver of immunity from execution, does not encourage the argument that the 
former entails or implies the latter. Nonetheless, in Birch Shipping Corp. v. Embassy of Tanzania 
(Misc. No. 80-247 (D.D.C., Nov. 18, 1980)) it was held that submission to arbitration in the 
United States entailed waiver of immunity from execution of the resulting award. 

12 Section 13(3). i 213 Supra note 7, Art. 23. 

21 Vienna Convention on Diplomatic Relations, supra note 209, Art. 32(4); Vienna Conven- 
tion on Consular Relations, supra note 209, Art. 45(4). . 


, 
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The point is expressly accepted in Sompong Sucharitkul’s Second Report 
on Jurisdictional Immunities of States and Their Property: 


It is clear that while “jurisdiction” covers “execution”, the immunities 
of States from one are entirely distinguishable and separate from the 
other. Thus, waiver of immunity from jurisdiction does not imply con- 
sent or submission to measures of execution. Similarly, the court of the 
territorial State may in a given situation decide to exercise jurisdiction 
in a suit against a foreign State on different grounds, such as the com- 
mercial nature of the activities involved, the consent of the foreign 
State, voluntary submission, or waiver, but will have to reconsider and 
re-examine the question of its own competence when it comes tc exe- 
cute the judgment so rendered. It will be seen that at a later stage of 
execution, the immunities attributable to State property will vary with 
further distinctions to be made of the types of State property which may 
or may not be susceptible to measures of execution.” 


The proposition that waiver of immunity from jurisdiction does not entail 
waiver of immunity from execution is thus well established.?!® It is also 
acceptable in principle. A state not subject to local jurisdiction might rea- 
sonably be prepared to have a dispute settled by the courts and to comply 
with any resulting judgment, without subjecting itself to the risk*of losing 
control over important assets through attachment or execution. In any 
event, under a regime of restricted immunity the problem of waiver is greatly 
reduced. A state is much less likely to concede foreign jurisdiction over acts 
strictly jure imperii. Similarly, the pressure, sometimes evident under the 
older doctrine, to manipulate waiver to achieve an erratic form of restrictive 
immunity disappears.” Reduced to its proper dimensions, waiver should 
become a problem of drafting and construction rather than policy.*" 
Diplomatic and Consular Immunities. Clearly, execution is not available 


against property or persons to the extent that they are protected by diplo- 


matic or consular immunity.?!* 


15 Sucharitkul, supra note 170, at 15. Despite its caution, the passage suggests an approach 
to immunity from execution consistent with that advocated here. 

216 Bouchez, supra note 175, at 21-25 agrees, though he is critical of the rule. Earlier ac- 
counts of waiver include Dickinson, Waiver of State Immunity, 19 AJIL 555 (1925); Waring, 
Waiver of Sovereign Immunity, 6 Harv. INT'L L. CLuB J. 189 (1964-65). 

217 Cf. Enderlein, supra note 174. 

218 As Weinstein D.J. said in Harris v. VAO Intourist Moscow (481 F.Supp. 1056, 1058 (E.D.N.Y. 
1979)), implicit waivers by the performance of commercial conduct are not consistent with the 
1976 Act. But problems of waiver have continued to arise, in some cases with disconcerting 
results. In Ipitrade Int'l S.A. v. Federal Republic of Nigeria (465 F.Supp. 824 (D.D.C. 1978)) the 
court seems to have held that a waiver of immunity from Swiss jurisdiction entailed a waiver 
from U.S. jurisdiction to enforce the Swiss award. This decision was criticized in Verlinden 
B.V. v. Central Bank of Nigeria (488 F.Supp. 1284, 1300-02 (S.D.N.Y. 1980)), but was fol- 
lowed in rather different circumstances in Libyan American Oil Co. v. Socialist People’s Libyan 
Arab Jamahirya (482 F.Supp. 1175, 1178 (D.D.C. 1980)). On another point, see Inre . . . Amoco 
Cadiz (491 F.Supp. 161 (N.D. Ill, E.D. 1979) (suing as plaintiff deemed waiver of sovereign 
immunity in respect of separate actions arising from same facts)). On the problem of waiver of 
immunity from prejudgment attachment, see infra note 252. See also supra note 211. 

218 Vienna Convention on Diplomatic Relations, supra note 209, Arts. 22, 30; Vienna Con- 
vention on Consular Relations, supra note 209, Art. 31 (a more restricted immunity). For 
discussion, see the Philippine decision of the German Federal Constitutional Court, 38 ZAGRV 
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State-owned Commercial Ships. As has been seen, there is a considerable body 
of authority, international as well as domestic, permitting the attachment of 
foreign state-owned commercial ships in actions relating to the ship, without 
any further jurisdictional restrictions than the presence of the ship within a 
port, roadstead, or the internal waters of the forum.”° If international 
law allows a state to exercise civil jurisdiction over matters arising out of the 
commercial use of a state-owned trading ship, then it seems likely that it also 
allows that jurisdiction to be enforced by the arrest of and execution against 
such a ship. This would be so irrespective of whether any more general 
immunity from execution is required or recognized.” 

Warships and Other Public Ships. By contrast, the immunity from civil arrest 
or execution of warships and other (noncommercial) public ships is well 
established.?”” 

State Property Used for “Public Purposes.” A substantial body of practice 
supports the proposition that state property or funds set aside for purposes 
that would be immune from jurisdiction (if a dispute arose concerning the 
use of the property or funds for those purposes) will also be immune from 
execution in the absence of waiver. This is the position taken in the Soviet 
treaties, which (with one, possibly inadvertent, exception) restrict execution 
either to property used and funds acquired by the relevant Trade Delega- 
tion in the course of its nonimmune trading functions,”3 or which, while 
allowing execution against Soviet property generally, except property that 
“in accordance with international practice” is “intended solely for the exer- 
cise . . . of the political and diplomatic rights” of the Soviet Union.” 
Similarly, section 13(4) of the UK State Immunity Act ‘allows execution 
against “property which i is for the time being in use or intended for use for 
commercial purposes.” The U.S. Foreign Sovereign Immunities Act is, in 
one sense, at least, more restrictive: execution is available only against the 
state property actually “used for the commercial activity upon which the 
claim is based.”?? The Swiss and West German case law are in general agree- 


at 279-80, concluding that “property which a sending State uses to carry out its diplomatic 
functions has the protection of sovereign immunity even if it is not included in the property 
„or located in the premises described as entitled to [diplomatic] immunity in Art. 22 of the 
Vienna Convention.” And see Salmon, Les Relations entre Vimmunité de juridiction de l'Etat et les 
immunités diplomatiques et consulaires, in L'IMMUNITE DE JURIDICTION ET D'EXÉCUTION DES ETATS, 
supra note 122, at 73 passim. 

220 Supra, text to notes 1-7. 

#21 Of the bilateral treaties discussed above, only a few Soviet merchant shipping treaties 
limit arrest of state commercial ships; supra note 43. The matter is not expressly covered by the 
U.S.-USSR Agreement on Maritime Matters, Oct. 14, 1972, 23 UST 3573, TIAS No. 7513, 
though the effect of the parties’ stated policies on immunity of ships would be that. the restric- 
tive rule would apply; cf. TIAS No. 7513 at 74-75, 97. 

222 Brussels Convention concerning the Immunity of State-owned Ships (1926), supra note 2, 
Art. 3; Geneva Convention on the Territorial Sea, supra note 1, Arts. 22-23. Cf. T. K. THOM- 
MEN, supra note 4, at 3-8; Seidl-Hohenveldern, supra note 89, at 56-57. 

223 Supra, text to notes 34-43. The exception is the Protocol of 1961 with Togo, supra note 35. 

224. Supra notes 25, 35. 

225 Supra note 59. This requirement might cause difficulty if the property in question had 
been converted to public use. Cf. Flota Maritima Browning de Cuba S.A. v. Republic of Cuba, 
[1962] Can. S. Ct. 598. For the treatment of instrumentality property, see infra, text to 
notes 239-42. 
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ment on this point (though there is, it seems, a difference in presumption 
of use). If one interprets the French cases as allowing “private” state assets 
to be seized if they are sufficiently distinguished from assets or property 
used for public purposes, then they support the West German position.”* 
This restriction on execution is supported also by the underlying rationale 
-of immunity, and by the arguments outlined already on the relation between 
jurisdiction and execution. It is strengthened by the established analogy of 
public ships. For these reasons, I suggest, it can be regarded as established. 
Considerable problems of implementation remain. The clearest case of. 
availability of assets for execution will be where specific state property has 
been used for the nonimmune activity that is the subject of suit (indeed, 
in the United States this is the only case of availability). The more removed 
the property from the activity, the more difficult it may be to show liability to 
execution. A brief account will be given of some of the problems that occur. 
Mixed Government Accounts. The most frequent practical problem is that of 
mixed funds, or of property put to mixed use. In the West German decision 
of 1977, the bank accounts were said to contain funds used for trading 
purposes and others used for general diplomatic purposes. It has been 
suggested that in such a case the fund ought to be liable to attachment to 
the extent it can be shown to have been used for ‘purposes that are not im- 
mune.”*? This presents obvious difficulties in the case of indivisible property, 
and it creates evidentiary problems that might well be insoluble without 
extensive discovery, including discovery of noncommercial documents.”* 
The better view may be that only state property that can be shown to be sub- 
stantially devoted to nonimmune use should be liable to execution. This was 
the view taken by the West German Federal Constitutional Court.” It is 
also consistent with the position of the Cour de Cassation in Clerget and sub- 
sequent cases. On the other hand, the Swiss cases, perhaps because of their 
requirement of a specific jurisdictional link, require some precise designa- 
tion of the fund to public purposes. A general fund not so designated is 
thus available for attachment.” The same view has been taken by a United 
States district court, which allowed the attachment of a mixed embassy fund 
on the ground that to allow immunity would permit a foreign state to avoid 


226 Supra, text to notes 98-118. The English cases have not confronted the problem with any 
clarity, but the courts are unlikely to take a different position. 

227 Del Bianco, supra note 59, at 117. 

228 The problem of procedural immunities of foreign states is a neglected one. On the U.S. 
position, see Brower, Bistline, & Loomis, supra note 130, at 207-08. On the UK, cf. State 
Immunity Act, 1978, §13(1). For the problem of foreign state privilege from disclosure in 
litigation between other parties in England, see Buttes Gas & Oil Co. v. Hammer (No. 3), [1980] 
3 W.L.R. 668 (C.A.). 

229 Supra, text to notes 95-97. For commentary, see Ress, Entwicklungstendenzen der 
Immunitat ausländischer Staaten, 40 ZAGRV 217, 271-75 (1980) (English summary), who regards 
the Court’s decision as “cautious and aimed at avoiding an eventual erosion of the legal institu- 
tion of immunity as a whole.” Seidl-Flohenveldemn; supra note 84, at 70-71, criticizes the 
Court's adoption of a “purpose” test, which should be restricted to the context of diplomatic 
property. It is suggested that the formula proposed Here to a large extent overcomes that 
difficulty. 

230 Supra, text to notes 78—88. 
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all execution against funds by maintaining mixed accounts.”*! On what basis 
this justified attaching the whole fund is not clear.”” 

I would suggest that this view is satisfactory only to the extent that it 
relates to property or assets not in use for any particular purpose at all 
(for example, vacant land or fixed term deposits). Once assets are shown to 
be used in some part for immune purposes, then unless the nonimmune 
portion can be ascertained and severed, the whole item or fund is immune. 
Whether a liquid fund can be severed in this way will depend as much on 
availability of evidence and the problems of discovery as on any underlying 
principle. But as O’Connell pointed out, the effect is likely to be that, in 
proceedings against a foreign state (as distinct from a separate state instru- 
mentality), execution will only be available in restricted cases.?4 

Central Banks. Section 14(4) of the UK State Immunity Act exempts from 
execution “property of a State’s central bank or other monetary authority.” 
Section 1611(b)(1) of the U.S. Foreign Sovereign Immunities Act similarly 
exempts property “of a foreign central bank or monetary authority held for 
its own account.” The ordinary functions of a central bank or monetary 
authority are quite clearly governmental for the purposes of any distinction 
between.“governmental” and other transactions of a state. Since central 
bank property and funds are likely to be of a mixed or undivided- character, 
it follows that they would usually be immune, whatever rule of immunity 
might be adopted. To this extent, it seems that these provisions represent 
the general position rather than an arbitrary exception.” 

As we have seen, in Trendtex Trading Corp. v. Central Bank of Nigeria, the 
Court of Appeal upheld an interim injunction restraining the removal from 
the jurisdiction of funds in a Central Bank account.” No very explicit 
consideration was given to the enforcement problem in that case, but in 
Hispano Americana Mercantil S.A. v. Central Bank of Nigeria, it was argued 
that the statutory provisions exempting central banks had in some way 
changed international law on the matter. Lord Denning M.R., in rejecting 
this argument, pointed out that the United States Act excluded only prop- 
erty held by a central bank or monetary authority “for its own account,” 
and cited the congressional Explanatory Memorandum, which states that 
the term includes only f . ; 


231 Birch Shipping Corp. v. Embassy of Tanzania, Misc. No. 80-247 (D.D.C. Nov. 18, 1980). 

232 The attachment would not have been available under §1610(a)(2), since the fund was not 
“used for the commercial activity upon which the claim was based,” but was justified under 
§1610(a)(1), pursuant to the finding that the defendant state had waived its immunity from 
execution (supra note 211). But this substantially answers the argument from effectiveness: 
there is no rule that a waiver should be “effective” beyond its terms. 

233 ILA, supra note 161, at 27-28, 30. And cf. Higgins, supra note 60, at 50. 

23 Thus, in Blagojevic c. Banque du Japon (1976), 66 Rev. Critique Drorr INT'L Privé 359 
(1977), the Cour de Cassation accorded immunity to the Bank of Japan in an action arising 
out of the bank's exercise of exchange control functions. Cf. the United Kingdom Attorney- 
General, Sir Michael Havers, 949 Part. Des., H.C. (5th ser.), col. 417 (1978): “It has always been 
accepted that for the purposes of enforcement of judgments the funds belonging to a State’s 
central bank are regarded as the property of that State. . . .” On the U.S. Act, cf. del Bianco, 
supra note 59, at 116-18. 

235 Supra, text to notes 153-59. 
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funds used or held in connection with central banking activities, as 
distinguished from funds used solely to finance the commercial transac- 
tions of other entities or of foreign states. If execution could be levied 
on such funds without an explicit waiver, deposit of foreign funds in 
the United States might be discouraged. Moreover, execution against . 
the reserves of foreign states could cause significant foreign relations 
problems.”° 


On the other hand, the English Act was only prospective in effect. He 
concluded: 


I would say that the English Act is not applicable to the transactions in 
this case. So far as the American statute is concerned, it seems to me 
that it does not apply to this case at all because it can be argued that 
these funds are not being held by the Central Bank of Nigeria “for its 
own account”. They are held not for its own central banking activities 
but for the activities of Government departments in Nigeria. 


Apart from these two grounds, it seems to me that the international 
law remains as I stated it in the Trendtex case. We had before us a deci- 
sion of the Provincial Court of Frankfurt in which (in a precisely similar 
case to ours) an injunction had been granted: and in the Trendtex- case 
(operating as we thought in accordance with international law as it then 
stood) we granted an injunction. It seems to me that the latest statutes of 
the U.S. and of our Parliament are not sufficient to alter the interna- 
tional law as we stated it.” 


Despite appearances, it could not seriously be argued that the two munici- . 
pal statutes had the effect of changing international law. But they do support 
the view that, at least in most cases, property or funds of central banks or 
monetary authorities must be immune from jurisdiction under general 
principles of immunity, since such property or funds are ordinarily in use 
for public or governmental purposes. In practice, foreign central bank 
funds are usually mixed funds (i.e., bulk accounts not earmarked for any 
specific purpose), and it is likely to be difficult to distinguish central bank 

_funds as set aside for commercial purposes.”** On the other hand, no magic 
attaches to the label “central bank”; the question must always be whether 
a particular function or use of property is immune in accordance with the’ 
criteria suggested here. There is no reason why a special or earmarked fund 
held for nonimmune purposes by a central bank should not be liable to 
execution. This is, however, an unlikely possibility. . — , - 

Other’ State Instrumentalities. Both reason and practice support the sug- 
gestion that property or funds of separate state instrumentalities, engaged 
in nonimmune transactions, should be more generally available for execu- 
tion in respect of transactions of the instrumentality. When an instrumen- 
tality is substantially engaged in trade, its property is presumptively set aside 


2 [1979] 2 Lloyd’s L.R. 277, 278-79 (quoting [1976] U.S. Cope Conc. & Ap. News 6604). 

237 Id. at 279. Waller L.J., rather more tentatively, agreed, as did Cumming-Bruce L.J. 

238 Cf. the Libyan State Bank’s position in the LIAMCO case, supra note 118. And see the 
Note in 50 Brit. Y.B. INT'L L. 221 (1979). See also Arts. 12 and 15 of the Swiss-Hungarian 
treaty of 1950, supra note 46. Article 15 precludes attachment of Central Bank assets in actions 
against separate state instrumentalities. Article 12 prohibits attachment of funds in specified . 
Central Bank accounts. 
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for that purpose. No such presumption exists in the case of state property, 
hence the requirement that the dispute relate to the property, or that the 
property be set aside independently for nonimmune use. It is on this basis 
that the two leading decisions of the French Cour de Cassation can be 
reconciled.” The same distinction is evident in the U.S. and Soviet treaties, 
and in the Foreign Sovereign Immunities Act. Under the Act, all property 
of a foreign state instrumentality is liable to execution, in respect of a non- 
immune transaction by the instrumentality.” 

It should be emphasized that this distinction, which is fully supported in 
the case law, does not depend on the corporate personality of the state 
instrumentality but on the fact of its separate organization. It is not an 
exception to the “public use” rule but an application of it. Obviously, the 
“fact” of separate legal personality must be taken into account, but that “fact” 
is easily manipulated and cannot be decisive. Cases such as Krajina v. Tass 
Agency** demonstrate this clearly. If the Tass Agency had been separately 
incorporated, it would almost certainly not have been held to be immune 
in that case—but its incorporated status, or lack of it, was not relevant to 
any real issue there. 

Whether the assets of a separate state corporation should be available 
for execution pursuant to claims against the state itself or other instrumen- 
talities, is a different question. In the first instance, it must depend upon the 
status and organization of the instrumentalities, and upon the extent to 
which the ordinary law of the forum allows recourse to assets in this way. 
It might be thought that the objection of nonopposability, raised by the 11 
Libyan instrumentalities in the LIAMCO case, was a cogent one.?” 

Cases Not Involving Execution Against State Property. Finally, and for the 
sake of completeness, it should be noted that certain cases of execution may 
not directly involve state property. For example, a set-off in an allowable 
counterclaim in proceedings with a state does not to that extent involve any 
execution: it simply defeats, pro tanto, the state’s competing claim. Equally, 
payment out of a fund in the control of the court, even where the payment 
is adverse to a state’s claim, does not involve execution against the state un- 
less it is the owner of the fund.** 


239 Supra, text at note 110. 

240 Supra note 59. And see J. Thompson, The Status of Legal Entities in Socialist Countries as 
Defendants under the Foreign Sovereign Immunities Act of 1976, 12 Vann, J. TRANSNAT'L L. 165 
(1979). On the question whether separate instrumentalities are exclusively covered by the 1976 
Act or are subject to a cumulative jurisdiction under other provisions (¢.g., as a “subject of a 
foreign state”), see Icenogle v. Olympic Airways, S.A., 82 F.R.D. 36 (D.D.C. 1979); Rex. v. 
Cia. Peruana de Vapores, S.A., 493 F.Supp. 459 (E.D. Pa. 1980). 

241 [1949] 2 All E.R. 274 (C.A). 

242 Supra, text to notes 116~18. Cf. Art. 15 of the Swiss-Hungarian treaty, supra note 46, to 
this effect. See also Huberlant & Delperée, Les Personnes de droit public bénéficiaires de l'immunité 
d'exécution, in LIMMUNITE DE JURIDICTION ET D'EXÉCUTION DES ETATS, supra note 122, at 
211-56; Bouchez, supra note 175, at 28; United Euram Corp. v. U.S.S.R., 461 F.Supp. 609 
(S.D.N.Y. 1978). ' 

283 Cf. Larivière v. Morgan, (1872) L.R. 7 Ch. App. 550; United States v. Harris & Co. 
Advertising, Inc., 149 So.2d 384 (1963); Procureur-Générale c. Vestwig, 73-76 J. Drorr 
INT'L 4 (1952). 
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THE PROBLEM OF PREJUDGMENT ATTACHMENT 


Prejudgment attachment of state propérty presents complex problems 
requiring further study: however, the availability of such attachment must 
be at least generally dependent on the conclusions already reached as to 
final execution. 

Prejudgment attachment, for our purposes, takes at least three distinct 
forms; and the immunity rule may differ for each. 


(1) Attachment of Property ad fundandam jurisdictionem 


In some jurisdictions, property of a defendant may be seized and made 
the basis for jurisdiction against that defendant even where in personam 
jurisdiction would not be available. This is the case in the law of Scctland 
and South Africa (both influenced by the civil law); its U.S. equivalent is 
quasi in rem jurisdiction. However, it has no direct analogue at common law 
(apart from actions in rem against ships, to be discussed shortly). So far 
as the law of sovereign immunity is concerned, the permissibility of such 
seizure would seem to depend upon whether state property is immune from 
seizure for the purposes of execution.™* Still, there is a further possible 
restriction, a matter of the international law of jurisdiction: it is by no means 
clear that a state could properly claim to exercise jurisdiction over a defend- 
ant in respect of acts unconnected with that state, simply on the basis that _ 
some property of the defendant happened to be within the state. At least, 
the action might have to relate to the property in question. 

To the extent, then, that attachment ad fundandam jurisdictionem has a 
merely notional or transient effect on the state’s enjoyment of the property, 
it would appear to be subject only to the rules relating to the acquisition and | 
exercise of jurisdiction over (as distinct from execution against) a foreign 
state. To the extent that it allows a more permanent arrest of property (with 
consequent deprivation of use), itis harder to justify on purely jurisdictional 
grounds, and the rules relating to execution may well become relevant.**6 


241 Unless the attachment is purely notional, without effective seizure and detention of the 
property. Under the Scots procedure of arrestment, the property is released as soon as the 
defendant enters an appearance. At a time when the United States still adhered to the rule of 
immunity against execution, quasi in rem attachment of state property was nonetheless al- 
lowed in order to attract substantive jurisdiction; M. WHITEMAN, supra note 31, at 711-12. 
The Foreign Sovereign Immunities Act abolishes prejudgment attachment in all cases (§§ 1609~— 
1611), providing instead more extensive methods of obtaining in personam jurisdiction by 
service of process (§1608). 

245 Cf. Ibrahim Shanker & Co. v. Distos Compania Naviera S.A. (The Siskina), [1978] 1 Lloyd’s 
L.R. 1, 5-8, per Lord Diplock. 

246 Cf. Brasseur v. Republic of Greece (1933), 59 J. Drorr INT'L 1088 (1932), 6 Ann. Dic. 164, 
167 (1938) (Civil Tribunal of Brussels). However, the U.S. position after 1952 allowed quasi 
in rem proceedings against foreign states (with consequent interim attachment of property), 
even though final execution was precluded; see M. WHITEMAN, supra note 31, at 709-15. 
And cf. Braden Copper Co. v. Groupement d’Importation des Métaux (Trib. Gr. Inst. 1972), 
12 ILM 187 (1973). 
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(2) Attachment of Government-owned Trading Ships 


Attachment of ships serves the dual purpose of attracting jurisdiction 
over a foreign defendant who otherwise may not be amenable to suit, and 
of placing a fund (the ship or a bond given in substitution for it) in the cus- 
tody of the court, out of which any eventual judgment may be obtained.*4” 
This form of attachment of state trading ships has been seen to be generally, 
though not universally, accepted.” It seems to be a concomitant of the very 
liberal rule of jurisdiction that the claim in question should relate to the use 
of the ship (or a sister ship). 


(3) Attachment in Aid of Execution 


The procedure of interim attachment of property in aid of execution is 
found in a number of legal systems. Perhaps the best known example is 
the French procedure of saisie conservatoire. Until recently, no common 
law equivalent existed, but since 1975 the remedy of an interim injunction— 
the so-called Mareva injunction—restraining removal of assets from the 
jurisdiction has been developed.*** Although this operates formally in per- 
sonam, its effect on property is very similar to a conditional attachment, and 
it should probably be assessed on this basis. 

“If particular state property is liable to final execution in a matter, then, 
unless some positive rule to the contrary can be established, it would seem 
to follow that the property should be liable to prejudgment attachment in 
aid of execution (subject to suitable guarantees such as the payment of costs 
if the plaintiff is unsuccessful, respect for other jurisdictional immunities, 
and the availability of judicial machinery to scrutinize claims for bona fides). 
There is at least some practice in favor of a positive rule precluding pre- 


27 For the related machinery of maritime liens, cf. the decision of the Privy Council in 
Bankers Trust Int'l Ltd. v. Todd Shipyards Corp., [1980] 3 W.L.R. 400. 

248 Supra, text to notes 1-7, 41-43. 

49 On the Mareva injunction, see generally Mareva Compania Naviera S.A. v. International 
Bulk Carriers Ltd., [1975] 2 Lloyd’s L.R. 509; Rasu Maritima S.A. v. Perusahaan 
Pertambangan Minyakdangas Bumi Negara, [1977] 3 W.L.R. 518; Ibrahim Shanker & Co. v. 


. _ Distos Compania Naviera S.A. (The Siskina), [1978] 1 Lloyd’s L.R. 1; and Bin Turki v. Abu- 


Taha, [1980] 1 W.L.R. 1268. Despite a critical tendency in the speeches of Lords Diplock and 
Hailsham in The Siskina, the procedure seems to be well established. There are difficulties, 
however, in its application to state property. Since it operates in personam, it may not be 
available in respect of state property held by the state itself (as distinct from property held by a 
state instrumentality or third person), if only because of the difficulty of finding an appro- 
priate person to enjoin. Secondly, even if, at common law, final execution is available against 
state property, a Mareva injunction cannot be obtained unless there is some evidence that the 
defendant will default. It could not simply be assumed, against a foreign state or instrumen- 
tality, that it intended to defeat the forum’s jurisdiction by removing property or assets. As 
Lord Denning M.R. said in Etablissement Esefka et Cie v. Central Bank of Nigeria, in the absence 
of evidence to the contrary, “it would not be right to say that the government of Nigeria would 
not honour its obligations or that there is any risk of its dishonouring its obligations if it is 
found to be liable by this Court.” [1979] 1 Lloyd's L.R. 445, 445. Lawton L.J. agreed. - 
Apparently, the point was not taken by counsel in the Hispano Americana case. But a similar 
position was taken by the District Court of Amsterdam in 1978; Kingdom of Morocco v. 
Stichting Revaliditie Centrum “de Trappenberg,” 10 Netu. Y.B. INTL L. 444 (1979). 
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judgment attachment: most of the Soviet Union’s treaties expressly exclude 
it,25° and it seems not to be available under the UK State Immunity Act.” 
The Foreign Sovereign Immunities Act excludes prejudgment attachment 
in aid of execution in the absence of a distinct, explicit waiver.*? However, 
if international law does not preclude final execution against state property, 
it would seem strange that it should preclude a state from taking interim 
measures, in case of need, to make that final execution effective. The point 
is by no means settled, but the same structural argument applies here as in 
relation to final execution: it is doubtful whether a domestic court would be 
persuaded, on the limited material available, that it was required to refrain 
from preserving its (ex hypothesi, accepted) power of final execution. This 
view has certainly been taken in the European cases, very many of which 
have involved interim attachment or saisie conservatoire. In general, con- 
siderations of immunity from execution have been applied without distinc- 
tion to interim attachment and final execution, and it is suggested that this 
is the preferable view. 


250 Supra, text to notes 21-22, 35-38. 

251 Section 13(2)(a) of the Act prevents relief from being given “against a state by way of 
injunction or order for specific performance or for the recovery of land or other property,” 
and the exceptions to immunity from execution in section 13(4) do not apply to section 13(2)(a). 
Clearly enough, this prevents a Mareva injunction against a state as such; the question is 
whether it prevents such an injunction against a nonstate defendant (other than a central bank) 
in respect of state property. That depends on whether an (indirect) restraint on state property 
is relief “against a state,” since it is clearly not “for the recovery of land or other property.” 
During the parliamentary debates on the State Immunity Bill, Lord Wilberforce proposed the 
insertion of “(a) or” in what is now section 13(4) of the Act, to achieve this result; 389 Par. 
Des., H.L. (5th ser.), cols. 1935-38 (1978), on the ground that “the courts ought not to be _ 
deprived of the power to freeze assets in this country where there is a genuine and properly 
, constituted dispute in which a State may be involved.” His concern was mainly with cases in 

which the person enjoined was not the state (col. 1937). There was support for this view (e.g., 
Havers, 949 Part. Des., H.C. (5th ser.), col. 417 (1978)), but the amendment was not passed. 
252 28 U.S.C. §1610(d). Cf. del Bianco, supra note 59, at 143-44; Smit, supra note 130, at 67. 
It is still unclear whether the Iranian treaty (supra notes 29-30) entails waiver of prejudgment 
attachment. The reference to “immunity . . . from . .-. execution of judgment, or other 
liability to which privately owned and controlled ‘enterprises are subject” has been agreed 
not to constitute an “explicit waiver,” but the statutory requirement of an explicit waiver does 
not apply to “existing international agreements” waiving immunity (§1609). In Behring Int'l Inc. 
v. Imperial Iranian Air Force (475 F.Supp. 383, 394-95 (1979)) the court held that on “crdinary 
principles of construction” Article X1(4) of the Iranian treaty did waive immunity from pre- 
judgment attachment. But in three other cases it was held that the exceptional nature of pre- 
judgment attachment against state property, in the context of the treaty, entailed its own 
standard of explicitness which Article X1(4) failed to meet; Reading & Bates Corp. v. National 
_Iranian Oil Co., 478 F.Supp. 724, 727-29 (S.D.N.Y. 1979); E-Systems Inc. v. Islamic Republic 
of Iran, 491 F.Supp. 1294, 1300-01, 1303-04 (N.D. Tex. 1980); New England Merchants 
Nat'l Bank v. Iran Power Generation & Transmission Co., 502 F.Supp. 120 (S.D.N.¥. 1980), 
19 ILM 1298, 1307~11 (1979). Clear analysis has not been assisted by the failure to see the 
limited extent, ratione personae, of the treaty waiver; supra note 30. 


EXTRATERRITORIAL APPLICATION OF THE U.S. 
IRANIAN ASSETS CONTROL REGULATIONS 


By Richard W. Edwards, Jr.* 


After American diplomatic and consular personnel in Iran were taken 
hostage in that country, the United States Treasury on November 14, 1979 
promulgated the Iranian Assets Control Regulations. The regulations were 
of a sweeping character and, among other things, prohibited the Govern- 
ment of Iran, Iranian governmental entities, and Iran’s central bank from 
transferring or withdrawing dollar-denominated deposits held with foreign 
branches and subsidiaries of U.S. commercial banks (as well as deposits 
with domestic offices) without authorization by the Treasury.’ Iran’s central 
bank, Bank Markazi Iran, instituted suits in London and Paris to obtain 
court orders for withdrawal of its funds, notwithstanding the U.S. “freeze.”? 
Those suits were essentially mooted by the Algeria-United States-Iran 
declarations and agreements of January 19 and 20, 1981, which provided 
for transfer of these funds as part of the arrangement to release the 
American hostages held by the Iranian authorities.” While the litigation in 
London and Paris is now inactive, it raised issues that deserve thought be- 
cause they are not necessarily unique and may arise again in other situations. 


Tue IRANIAN ASSETS CONTROL REGULATIONS 


The issuance of the Iranian Assets Control Regulations by the United 
States Treasury on November 14, 1979 was preceded by a series of turbulent 
events. On November 4, 1979, Iranian students with the acquiescence of 
the Iranian Government had taken American diplomatic and consular 
personnel in Iran hostage and seized American diplomatic and consular 
properties in Iran.* Earlier in the day of November 14, Iranian authorities 
had announced their intent to withdraw deposits of the Iranian Govern- 
ment and its central bank from the U.S. Federal Reserve Bank of New York 


* Professor of Law, University of Toledo. 

1 The regulations as first promulgated appear at 44 Fed. Reg. 65,956 (1979). For the con- 
solidated text as amended to July 1, 1980, see 31 C.F.R. pt. 535 (1980). Corrections appear 
at 45 Fed. Reg. 45,594 (1980). No further amendments were made until Feb. 24, 1981, when 
the regulations were amended retroactive to Jan. 19, 1981, to conform them with and imple- 
ment the Algeria-U.S.-Iran agreements and related executive orders, infra note 15. 46 Fed. 
Reg. 14,330 (1981). See also directions in executive orders, infra notes 7,13, 14, and 15. See notes 
6 and 7 infra and accompanying text respecting the statutory authority for issuance of the 
executive orders and the regulations: ` 

2 See note 32 infra. 

3 See notes 15 and 16 infra and accompanying text. As of mid-May 1981, the Bank Markazi 
cases in London and Paris were still pending, but inactive. 

1 For factual background, see Case Concerning United States Diplomatic and Consular 
Staff in Tehran (United States v. Iran), [1980] IC] Rep. 3, reprinted in 74 AJIL 746 (1980), 
19 ILM 553 (1980). See also the recitation of facts in Memorial of the United States, dated 
Jan. 1980, at 13-28. 
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and U.S. commercial banks.’ The U.S. Treasury’s action, taken pursuant 
to the International Emergency Economic Powers Act® and a presidential 
order issued that day,” was designed to protect both the national security 
and the stability of the dollar in the exchange markets. The presidential 
order authorizing the regulations stated that the action was taken in view > 
of “an unusual and extraordinary threat to the national security, foreign 
policy and economy of the United States” (emphasis added).® 

As originally promulgated, the regulations barred payments, transfers, 
and other financial and property transactions for the benefit of the 
Government of Iran, its instrumentalities and controlled entities, and 
the central bank of Iran, unless authorized by the U.S. Treasury.® The 
regulations took the form of both transaction and currency controls 
and applied to both current transactions and capital movements. 

The regulations as initially issued applied to payments and transfers of 
U.S. dollars or any other currency or property by “persons subject to the 
jurisdiction of the United States” and defined that phrase as follows: 


(a) any person wheresoever located who is a citizen or resident of 
the United States; , 

(b) any person actually within the United States; . 

(c) any corporation organized under the laws of the United States 
or any state, territory, possession, or district of the United States; and 

(d) any partnership, association, corporation, or other organization 
wheresoever organized or doing business which is owned or controlled 
by persons specified in subparagraphs (a), (b), or (c) of this paragraph.” 


5 See dispatch from Tehran datelined Nov. 14 in N.Y. Times, Nov. 15, 1979, §A, at 1, col. 5. 

€50 U.S.C. §1701 et seq. (Supp. III, 1979). The President also relied on the National 
Emergencies Act, 50 U.S.C. §1601 et seq., and his power of delegation, 3 U.S.C. §301. 

7Exec. Order 12,170 of Nov. 14, 1979, 3 C.F.R. 457 (1980), reprinted in 74 AJIL 428 
(1980). See generally Gordon, The Blocking of Iranian Assets, 14 INT'L Law. 659, 660-73 (1980). 

8 Exec. Order 12,170, supra note 7. See statement issued at the time of the order and 
message to Congress in 15 WEEKLY Comp. oF Pres. Doc. 2117-18 (1979), reprinted in 74 
AJIL 429 (1980). For background, see Starr or House Comm. ON BANKING, FINANCE AND 
URBAN AFFAIRS, 97TH Conc., Ist Sess., IRAN: THE FINANCIAL ASPECTS OF THE HOSTAGE 
SETTLEMENT AGREEMENT iii—vi, 1-20, and 51-58 (Comm. Print 1981) [hereinafter cited as 
House Starr Rep.]; and Professor Robert H. Mundheim: Our Man in Algiers, U. Pa. L. 
ALUMNI J., No. 2, Winter 1981, at 11. 

With the passage of time it may be difficult to appreciate the reality of the threat to dollar 
stability in 'the market that would have been caused by massive transfers of funds by Bank 
Markazi Iran. Such actions would almost certainly have upset the balance of expectations of 
the participants in the market. Concern of market participants about the Iranian Govern- 
ment’s and Bank Markazi’s intentions respecting payment of interest and repayment of 
principal on loans previously made by the commercial banks, and the implications for bank 
liquidity, added additional uncertainty. For perspective, see R. KUBARYCH, FOREIGN EXCHANGE 
MARKETS IN THE UNITED STATES 39-43 (Federal Reserve Bank of New York, 1978). Whether 
market instability would have been so great as to seriously undermine U.S. national security 
is doubtful, although much may depend on how one defines “national security” and how 
events might have unfolded. A congressional staff report has recently questioned the economic 
justification for the “freeze,” but did not probe the matter in any depth. House Starr REP., 
supra, at 3-5, 12-14, and 43. ‘ 

® See the regulations as first promulgated. 44 Fed. Reg. 65,956 (1979). 

10 Section 535.329 of the regulations. This definition has remained the same as when originally 
promulgated on Nov. 14, 1979. 
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The concept of “person subject to the jurisdiction of the United States,” 
as defined above, is much broader than the traditional concept of “residency,” 
which is the jurisdictional concept used in the exchange control regulations 
of most countries.'! The effect of the broad definition was, inter alia, to 
exercise U.S. jurisdiction over branches and subsidiaries of U.S. commercial 
banks even when those branches or subsidiaries were sited in other countries 
and doing business under their laws. 

Amendments of November 19, 1979 somewhat mitigated the effects of 
the broad claim of jurisdiction by authorizing the Iranian authorities to with- 
draw deposits from foreign branches and subsidiaries of U.S. banks that 
were denominated in currencies other than the U.S. dollar.” 

The U.S. regulations, initially adopted as a defensive measure, later 
took the character of economic sanctions designed to pressure the Iranian 
Government into releasing the hostages. This was officially stated on April 
7, 1980." Effective April 17, 1980, the regulations were amended to 
prohibit payments or transfers of funds or other property not just for the 
benefit of Iranian governmental bodies but for any person in Iran, except 
for family remittances, and further to prohibit payments and transactions 
in support of travel to and maintenance within Iran of U.S. citizens and 
U.S. resident aliens, with certain exceptions for news media. The authoriza- 
tion to withdraw non-U.S.-dollar deposits from foreign branches and 
subsidiaries of U.S. banks remained in effect. Other amendments were 
made to the regulations from time to time, but these are the most important 
ones from the standpoint of our inquiry. 

Agreements and orders relating to Iranian assets were concluded on 
January 19 and 20, 1981, in connection with the release of the U.S. diplo- 
matic and consular personnel held in Iran.* Pursuant to these agreements 
and orders, on January 20'the funds that were the subject of Bank Markazi 


11 See J. SwIDROWSKI, EXCHANGE AND TRADE ConTROLS 84—89 (1975). 

12 Section 535.566 of the regulations as amended Nov. 19, 1979. 44 Fed. Reg. 66,832, 
66,833 (1979). 

13 See remarks of President Jimmy Carter of April 7, 1980, and his message to Congress 
of that date. 16 WeexLy Comp. or Pres. Doc. 611-15 (1980). See also Exec. Order 12,205 
of April 7, 1980, and the Treasury’s amendments to the regulations of that date. 45 Fed. 
Reg. 24,099 and 24,432 (1980). Exec. Order 12,205 and the message to Congress are reprinted 
in 74 AJIL 668 (1980). 

14 See Exec. Order 12,211 of April 17, 1980, and the Treasury’s amendments to the regula- 
tions of that date. 45 Fed, Reg. 26,685 (reprinted in 74 AJIL 671 (1980)) and 26,940 (1980). 

15 The documents included Declaration of the Government of Algeria [relating to Iranian 
assets] of Jan. 19, 1981; Declaration of the Government of Algeria Concerning the Settlement 
of Claims of Jan. 19, 1981; Undertakings of the Government of the United States and the 
Government of Iran with Respect to the Declaration of the Government of Algeria adhered 
to Jan. 19, 1981; Escrow Agreement among the Government of the United States, the Federal 
Reserve Bank of New York acting as fiscal agent of the United States, Bank Markazi Iran, and 
Banque Centrale d’Algerie, signed Jan. 20, 1981; Technical Arrangement between Banque Cen- 
trale d’Algerie as escrow agent and the Bank of England and the Federal Reserve Bank of New ` 
York as fiscal agent of the United States, dated Jan. 20, 1981; and related executive orders of 
the President of the United States. For texts of the agreements, see DEPT STATE BULL., 
No. 2047, Feb. 1981, at 1-15, 75 AJIL 418 (1981), 20 ILM 223 (1981) (Technical Arrangement 
not reproduced in AJIL and ILM). For Exec. Orders 12,276, 12,277, 12,278, and 12,282 of 
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Iran’s suits against the foreign branches of U.S. commercial banks were 
first transferred to the account of the Federal Reserve Bank of New York 
(as fiscal agent of the United States) at the Bank of England, and then trans- 
ferred by the Federal Reserve to the account at the Bank of England of 
Algeria’s central bank as escrow agent. Following the escrow agent’s pay- 
ments to commercial banks of certain interest and principal on, Iranian 
loans, the funds were transferred to Bank Markazi’s account with the Bank 
of England.’ 


IMF APPROVAL OF SECURITY RESTRICTIONS 


Under Article VIII, section 2(a) of the Articles of Agreement of the Inter- ° 
national Monetary Fund,” the members of that organization are obligated 
to obtain the Fund’s approval for the imposition of currency restric- 
tions respecting current transactions.'* The decision to approve restric- 
tions is made by the Executive Board of the Fund,’ normally by 
consensus. If a formal vote is taken, however, action requires a simple 
majority of the weighted votes cast.?° 

In the early 1950's, the Executive Board considered whether currency 
restrictions respecting current transactions that are imposed selely for 
reasons of national security should be treated as inconsistent with the 
Articles of Agréement unless approved by the Fund. On the one hand, it 
appeared desirable for the Fund to maintain jurisdiction over currency 
restrictions even if they were adopted for reasons unrelated to the balance of 


Jan. 19, 1981, see 46 Fed. Reg. 7913-18 and 7925 (1981). See also Exec. Order 12,294 of Feb. 
24, 1981, ratifying executive orders of Jan. 19, 1981; and amendments to the Iranian Assets 
Control Regulations of Feb. 24, 1981, retroactive to Jan. 19, 1981. 46 Fed. Reg. 14,111 and 
14,330 (1981). The United States Supreme Court has upheld the President’s authority to 
conclude the agreements. Dames & Moore v. Regan, 101 S.Ct. 2972 (1981). The negotiations 
leading up to the agreements are examined in detail in House Starr REP., supra note 8, at 
21-49 and 60-61. 

16 The aggregate total of the funds held with overseas branches and subsidiaries of U.S. 
banks transferred pursuant to the agreements and orders, note 15 supra, exceeded $5.5 billion 
including principal and interest. In addition, Bank Markazi held securities, certificates of 
deposit, and depository receipts. Letters of Robert E. Bostrom, Attorney, Federal Reserve 
Bank of New York, to the author dated April 14, 1981 and July 7, 1981. See also Iranian Asset 
Settlement: Hearing Before the Senate Comm. on Banking, Housing, and Urban Affairs, 97th Cong., 
Ist Sess. 21-22, 27, and 64 (1981). 

17 Articles of Agreement of the International Monetary Fund, as amended, effective April 1, 
1978, 29 UST 2203, TIAS No. 8937. 

18 “Current transactions” is broadly defined and includes some transactions that economists 

would treat as capital. See [MF Art. XXX(d). IMF approval is not required for the imposi- 
tion of capital controls as those controls are defined in IMF practice. IMF Art. VI, §3. See 
generally Evans, Current and Capital Transactions: How the Fund Defines Them, Finance & DEV., 
No. 3, Sept. 1968, at 30. C. H. de Pardieu has argued that to the extent the.U.S. regulations 
prohibited lump sum withdrawals of large deposits, the regulations were capital controls and 
did not require IMF approval. Pardieu, The Carter Freeze: Specific Problems Relating to the Inter- 
national Monetary Fund, 9 INT'L Bus. Law. 97, 99 (1981). 

19 IMF By-Laws §15 (36th Issue, 1979). 

7° The IMF uses a weighted voting system based on quotas. See generally J. GOLD, VOTING 
MaJoRITIESs IN THE Funn (IMF Pamphlet Ser. No. 20, 1977). 
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payments. On the other hand, it was recognized that the Fund’s expertise is 
in economics and finance and that it lacks competence to appraise military 
and security needs. These.conflicting considerations were compromised in 
an Executive Board general decision adopted in 1952, which continues in 
effect today. Executive Board Decision No. 144-(52/51)?! asserts the Fund’s 
jurisdiction over restrictions imposed for reasons of national security and 
provides a simplified procedure for granting approval of them under 
section 2(a) of Article VIII. 

This procedure is as follows. A member imposing a restriction for security 
reasons is required to notify the Fund promptly. If the Fund believes that 
security reasons do not justify the restriction, it must inform the member 
concerned within 30 days of receiving the notification. A proposal for such 
an objection by the Fund, if called to a vote, must obtain a majority of the 
weighted votes cast for adoption. If the Fund does not object formally, after 
30 days have elapsed the restriction is treated as approved retroactively to 
the date of notification. Further, unlike approvals of restrictions adopted for 
economic reasons, which normally carry a time limit and require affirmative 
IMF action for renewal, approvals of security restrictions normally do not 
carry a time limit.” 


* 21 E.B. Decision No. 144-(52/51) (1952), SELECTED DECISIONS OF THE INTERNATIONAL 
MONETARY FUND AND SELECTED Documents 133 (8th Issue, 1976). 

The United States in 1950 adopted restrictions on the making of payments and transfers 
by persons, firms, and agencies under its jurisdiction to persons, firms, and governmental 
agencies in the portion of China controlled by the People’s Republic of China, as compared to 
the U.S.-recognized Republic of China (Taiwan). Cuba adopted similar restrictions in 1951. 
The IMF treated these actions as placing restrictions on transactions with an IMF member 
since the Republic of China was an IMF member and claimed de jure authority over all of China. 
The Fund noted the U.S. and Cuban actions: but did not at the time act to approve or dis- 
approve them. After extensive consideration and the adoption of E.B. Decision No. 144 on 
security restrictions, these U.S. and Cuban restrictions were approved by the IMF retro- 
actively. J. GOLD, MEMBERSHIP AND NONMEMBERSHIP IN THE INTERNATIONAL MONETARY 
Funp 279 (1974); and 2 J. HorserieLD & M. DE VRIES, THE INTERNATIONAL MONETARY 
Funp 1945-1965, at 259 (1969). 

22 Restrictions imposed by members of the Fund on payments and transfers respecting 
current transactions involving Rhodesia (treated by the IMF as a territory of the United 
Kingdom, not as a nonmember), imposed pursuant to UN Security Council Resolutions 
221 (April 9, 1966), 232 (Dec. 16, 1966), and 253 (May 29, 1968), were restrictions subject 
to the need for the Fund’s approval. They were approved under the procedure established by 
E.B. Decision No. 144 on security restrictions. They were terminated following the recognition 
of Zimbabwe in December 1979. J. Gop, supra note 21, at 277-78; 2 J. HORSEFIELD & M. DE 
Vries, supra note 21, at 260. See also Fawcett, Trade and Finance in International Law, 123 
RECUEIL DES Cours 219, 306-07 (1968 I); IMF, 20TH ANNUAL REPORT ON EXCHANGE RESTRIC- 
Tions, 1969, at 3; and IMF, ANNUAL REPORT ON EXCHANGE ARRANGEMENTS AND EXCHANGE 
Restrictions, 1980, at 9. , 

Restrictions on payments and transfers imposed in 1956 by Egypt, the United Kingdom, 
and the United States in connection with the liquidation of the Suez Canal Co. and action 
against the Canal were not formally notified to the IMF. The failure of the three countries 
to seek IMF approval left the restrictions inconsistent with section 2(a) of IMF Article VHI. See 
statement of James E. S. Fawcett, General Counsel of the IMF from 1955 to 1960, in his article, 
The International Monetary Fund and International Law, 40 Brit. Y.B. INT'L L. 32, 65 (1964). 
The restrictions are described in IMF, 8TH ANNUAL REPORT ON EXCHANGE RESTRICTIONS, 
1957, at 117, 287, and 337. 
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Because the U.S. Treasury’s Iranian Assets Control Regulations included 
currency restrictions respecting current transactions,’ the regulations 
required the Fund’s approval to be consistent with the IMF's Articles. Al- 
though the regulations were adopted November 14, 1979, and were first 
amended on November 19, 1979, U.S. officials did not formally notify the 
Fund of them until November 29, 1979.74 No doubt, the regulations were 
informally communicated to the Fund before that date.” 

In accordance with the Executive Board’s general decision on security 
restrictions, the 30-day period for the IMF to object to the regulations began 
on November 29, 1979, when the formal notification was transmitted. Al- -> 
though the Executive Director representing Iran may have tried to persuade 
the Executive Board to object to the U.S. regulations,” the Executive Board 
took no such action during the 30-day period.?’ Accordingly, the Fund ap- 
proved the restrictions imposed by the United States under the measures 
of November 14, 1979, including the amendments to the regulations of 
November 19, to the extent that the regulations fell within the scope of 
Article VIII, section 2(a) of the Fund’s Articles.?® 

On April 28, 1980, the United States notified the Fund, in accordance 
with Executive Board Decision No. 144, of amendments to the Iranian 
Assets Control Regulations, issued on April 7 and 17, which extended the 
coverage of the regulations to enterprises controlled by Iran and persons 
in Iran. These amendments required Fund approval because they intensified 
the restrictions respecting current transactions. For this notification, the 
30-day period ended on May 28, 1980, and within that period the Fund did 


Restrictions imposed for noneconomic reasons by some IMF members on payments to Israel 
and South Africa would appear to require approval. Some of them have been approved 
under the procedure applicable to security restrictions, but others have not been approved. 

23 See note 18 supra and accompanying text. 

*4 Letter dated Jan. 9, 1981, from George P. Nicoletopoulos, Director, Legal Department, 
International Monetary Fund, to the author, at para. 1. The letter appears as an annex to this 
article, at p. 900. 

The U.S. notification to the IMF took the form of a memorandum dated Nov. 28, 1979, from 
Sam Y. Cross, U.S. Executive Director of the Fund, to the Managing Director of the Fund: 


Subject: Restrictions on Transfers of Gertain Property of Iran 


1. Under the Fund’s Executive Board decision No. 144-(52/51), members imposing 
restrictions on payments and transfers solely related to the preservation of national or 
international security are required to notify the Fund of such restrictions. In accord- . 
ance with this decision, the United States Government has requested me to advise the Inter- 
national Monetary Fund that effective November 14, 1979, it issued regulations im- 
posing restrictions on the making of certain payments and transfers by persons subject 
to the jurisdiction of the United States which involve the Government of Iran, its instru- 
mentalities or controlled entities. 


2. Copies of the Executive Order declaring a national emergency and ordering the ac- 
tions taken, as well as copies of the regulations issued, are attached for your information. 

35 The amendments effective Nov. 19, 1979, supra note 12, may have been made in response 
to concerns about the scope of U.S. jurisdiction voiced by officials of other governments and 
the IMF and by lawyers for the commercial banks. 

6 See Washington Post, Dec. 28, 1979, §A, at 13, col. 1. 

* Letter of G. Nicoletopoulos, infra p. 900, paras. 2 and 3. 

28 Thid, 
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not take any action to object to the amended regulations under Decision No. 
144; The amendments, to the extent that they involved the Fund’s jurisdic- 
tion under section 2(a) of Article VIII, were approved.” The fact that 
the regulations had assumed the character of economic sanctions did not 
prevent the Fund from approving them.” 

The United States also communicated additional amendments to the 
Iranian Assets Control Regulations. Because they were found by the Fund 
not to involve additional or intensified restrictions, they were not treated as 
requiring separate notification and approval under Decision No. 144.74 

The legal consequences of IMF approval or nonapproval of exchange 
restrictions are discussed later in this article. 


LITIGATION IN LONDON AND PARIS 


Deposit Contract Terms and Methods of Performance 


Bank Markazi Iran, the central bank of Iran, filed suits in Paris against - 
the Paris branch of Citibank and the Paris branch of Bank of America 
National Trust and Savings Association. In London, Bank Markazi filed 
suits against the London branches of six American commercial banks: 
Bank of America National Trust and Savings Association, Bankers Trust 
Co., Chase Manhattan Bank N.A., Citibank N.A., Irving Trust Co., and 
Manufacturers Hanover Trust Co. Bank Markazi sought the aid of the 


29 Id., para. 4. 

3° See note 13 supra and accompanying text. - 

31 Letter of G. Nicoletopoulos, infra p. 900, para. 5. 

2? Bank Markazi Iran’s suits in London were commenced on | Nov. 30, 1979 in the High Court 
of Justice, Queen’s Bench Division, Commercial Court, against five of the U.S. banks. The suit 
against Irving Trust Co. was begun later. The cases against the six banks were consolidated for 
purposes of trial. The docket numbers are 1979-B~No. 5873, 1979-B-No. 5903, 1979-B~ 
No. 5907, 1979-B-No. 5908, 1979-B~No. 5955, and 1980-B-—No. 549. For information 
on the proceedings, including papers filed in the cases, see generally IRANIAN ASSETS LITIGA- 
TION REPORTER (Edgemont, Pa.: Andrews Publications, Inc.), March 7, 1980, at 266-316; id., 
May 2, 1980, at 639-50; id., May 16, 1980, at 790-802; id., June 20, 1980, at 979-80 and 1028- 
65; id., July 3, 1980, at 1098-1104; and id., Oct. 3, 1980, at 1561. See also Hoffman, The Iranian 
Assets Litigation, in PRIVATE INVESTORS ABROAD—— PROBLEMS AND SOLUTIONS IN INTERNATIONAL 
Business IN 1980, at 329, 343-56 (M. Landwehr ed. 1980). (John E. Hoffman, Jr., a partner in 
the law firm of Shearman & Sterling which counsels Citibank, played a key role in negotiating 
banking aspects of the arrangements, supra note 15, that led to release of the hostages. See 
House Starr Rer., supra note 8, at 29—39; and Iranian Asset Settlement: Hearing Before the Senate 
Comm. on Banking, Housing, and Urban Affairs, supra note 16, at 63—80.) 

Bank Markazi Iran's suit against the Paris branch of Citibank was commenced on Dec. 5, 
1979, in the Tribunal de Grande Instance, Paris. Bank Markazi initially requested a summary 
disposition in its favor, but that was denied and the case proceeded under the regular 
procedure. Decision of Dec. 21, 1979, 107 J. Drorr INT'L 330 (1980). Bank Markazi also sued 
the Paris branch of Bank of America National Trust and Savings Association. The Tribunal 
de Grande Instance, Paris, in a decision of Feb. 11, 1980, denied the summary disposition 
requested by Bank Markazi in the Bank of America case, and that case, too, proceeded under 
the regular procedure. The Paris tribunal on April 23, 1980 issued an order in the Citibank 
case appointing an expert panel to investigate certain factual matters discussed in the text 
accompanying note 41 infra. In the course of the order the tribunal commented on allega- 
tions and arguments of the parties. The order appears in IRANIAN ASSETS LITIGATION 
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courts in enforcing its instructions for withdrawal or transfer of its dollar- 
denominated deposits with the branches of these banks or damages for 
breach of the deposit contracts. 

The defendant banks made allegations to support an argument that the 
deposit contracts, although relating to deposits with branches in Paris and 
London, were governed and to be construed by the law at the home 
offices of the banks, such as New York law or California law. This defense 

` was not seriously developed and it is unlikely that courts in Paris or London 
would have accepted it.** 

A second defense, based on force majeure and jurisdictional concepts, 
involved sophisticated factual allegations. The defendants alleged that 
though the deposits in London and Paris were Eurodollar deposits— 
dollar-denominated deposits held with banks outside the United States— 
the custom of bankers operating in the Eurodollar market was to make 
transfers into and out of these foreign-sited accounts through the New York 
Clearing System or otherwise through accounts with banks sited in the 
United States. 

The defendant banks further alleged that this custom was known to 
Bank Markazi and was an implied term of the deposit contracts of the Paris 
and London branches with Markazi. That is, the agreed method’ of per- 





REPORTER, June 6, 1980, at 968. See also Hoffman, supra, at 356-59. The Paris and London 
offices of the defendant banks were branches of the U.S. parent banks and were not separately 
incorporated. 

Issues raised in the litigation concerning determinations made by the commercial banks that 
Iranian governmental entities were in default in making payments of interest and repayments 
of principal under certain loan agreements, and issues concerning the commercial banks’ 
rights to set off these amounts against the deposits, are not discussed in this article. 

3 See, e.g., Bank of America’s allegations in the London litigation that the proper law of 
Bank Markazi’s deposit contracts with it was California law and Bank Markazi’s reply. IRANIAN 
ASSETS LITIGATION REPORTER, June 20, 1980, at 1028-65, especially 1030 and 1040-41. See 
summary of the allegations respecting the law governing the contracts in the Paris tribunal’s 
order of April 23, 1980, appointing an expert panel to investigate factual issues in the Citibank 
litigation. Id., June 6, 1980, at 968-75. 

It appears that Chase Manhattan Bank used vouchers for transactions of its London branch 
with Bank Markazi that carried the legend, “The above transaction and the obligations of The 
Chase Manhattan Bank, N.A. shall be governed by the Law of England.” Id., May 2, 1980,- 
at 641. : 

3 See Hoffman, sib note .32, at 346-47. 

Under the separate entity doctrine recognized in the law of international banking, a branch 
is treated for some purposes like a separate business entity. The choice-of-law rule applied 
by most courts is that the law governing the contractual relationship of a bank and its depositor 
when a deposit is placed with a branch, in the absence of an explicit statement by the parties, is 
the law of the place where the branch is sited. 3 E. Rabe, THE Conriicr oF Laws: A Com- 
PARATIVE Stuby 16—17 (1950). The law of the United Kingdom appears in accord. Rex. v. 
Lovitt, [1912] A.C. 212, 219; Clare & Co. v. Dresdner Bank, [1915] 2 K.B. 576. Cf. Zivnostenska 
Banka Nat'l Corp. v. Frankman, [1950] A.C. 57 (which held that the law of the country of 
the home office governed a contract between a bank and its customer when all of the cuscomer's __ 
dealings had been with the home office although the property in question was under the 
custody of a foreign branch of the bank). 

French courts, in the absence of choice by the parties, attempt to identify from the con- 
tract and surrounding facts an objective “localization” of the contract in a particular municipal 
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formance of the deposit contracts was to be through transfers using 
accounts sited in the United States. l 

These allegations were intended to underpin an argument that if a court 
in London or Paris ordered specific performance of the deposit contracts, 
the court would have to order the defendant banks to take action not only 
in London or Paris, but also in New York, or in the case of the Bank of 
America, San Francisco. Even if courts in London and Paris were not bound 
to accept the reach of the U.S. Treasury’s regulations onto the shores 
of France or England, those courts should not order the defendants to take 
actions in the United States that would require them to violate the Treasury’s 
regulations and subject them to criminal penalties. 

The defendants’ arguments, if the allegations were proved, would have 


legal system. 2 H. BATIFFOL & P. LAGARDE, DROIT INTERNATIONAL PRIVÉ 229-61 (6th ed. 1976); - 
G. DELAUME, TRANSNATIONAL CONTRACTS: APPLICABLE Law AND SETTLEMENT OF DISPUTES 
§3.01, n.5 (1980) (citing French cases); Y. Loussouarn & P. BOUREL, DROIT INTERNATIONAL 
PRIVÉ, para. 377 (1978); Blom, Choice of Law Methods in the Private International Law of Contract, 
16 Canansan Y.B. INT'L L. 230, 231-53 (1978). The courts would probably have determined 
that the deposit contracts of the commercial banks and Bank Markazi Iran were governed 
by French law, given the contacts with France, and not by the law of New York or California. 
See Gavalila, Banque et établissement financier, in 1 REPERTOIRE DE DROIT INTERNATIONAL 209, 
312-22 (P. Francescakis ed. 1968); and Freymond, Questions de droit bancaire international, 
131 Recuem pes Cours 1, 8—17 (1970 IHI). See also EEC Convention on the Law Applicable 
to Contractual Obligations, Arts. 3 and 4. This Convention, opened for signature at Rome, June 
19, 1980, has been signed by France but not by the United Kingdom. 25 O.J. Eur. Comm. 
(No. L 266) 1 (1980), reprinted in 19 ILM 1492 (1980). Alternatively, the French courts, drawing 
on precedents giving effect to maintenance-of-value clauses in transnational contracts, might 
have treated the deposit contracts as “international contracts” with no overarching municipal 
law governing the relationships. In French practice a contract that is characterized as an “inter- 
national contract” is given maximum effectiveness, the courts applying what might be described 
as a new form of the law merchant. See P. LEREBOURS-PIGEONNIÈRE & Y. Loussouarn, Droit 
INTERNATIONAL PRIVE, paras. 353 and 477 (1970); G. DELAUME, TRANSNATIONAL CONTRACTS, 
supra, §4.08; Delaume, What is an International Contract? An American and a Gallic Dilemma, 28 
INT'L & Comp. L.Q. 258 (1979); Krispis, Money in Private International Law, 120 RECUEIL DES 
Cours 191, 256-57 (1967 I); and Rabinovitch, France: Mcnetary Clauses in International 
Contracts, 5 Am. J. Comp. L. 504 (1956). See also Schmitthoff, International Business Law: A New . 
Law Merchant, 2 Current L. & Soc. Pros. 129 (1961). 

The law of the place where the deposit is sited is the law normally applied to deposit contracts 
by courts in the United States. U.C.C. §§1-105 and 4-102; Zimmermann v. Sutherland, 274 
U.S. 253 (1927); Dunn v. Bank of Nova Scotia, 374 F.2d 87€ (5th Cir. 1967). See generally 
Heininger, Liability of U.S. Banks for Deposits Placed in their Foreign Branches, 11 L. & Por'y INT'L 
Bus. 903, 930-50 (1979). It is possible that courts in the United States, if they apply govern- ' 
mental interests analysis theory to guide choice of law, might in the future in some circum- 
stances hold that a deposit contract is to be governed and construed by the law of the bank’s 
home office. See the reference to “the law of the jurisdiction having the greatest interest in the | 
litigation” in J. Zeevi & Sons, Ltd. v. Grindlay’s Bank (Uganda) Ltd. (37 N.Y.2d 220, 226-27, 
333 N.E.2d 168, 172-73 (1975), cert. denied, 423 U.S. 866 (1975)). 

35 Bank of America in its Points of Defense and Counterclaim, served March 15, 1980, in 
Bank Markazi’s London litigation alleged: 


[I]t has at all material times been the usual custom of bankers in London that all dealings in 
US dollars (whether by way of deposit or payment or repayment of principal or interest) be 
effected by interbank transfers in the United States’. . . and at no time (in the absence ` 
of special agreement to the contrary) has any such transaction been effected in any other 
manner. This custom is and was at all material times notorious, and known to the Plaintiff 
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appealed to the French and British courts, as they tend to resolve jurisdic- 
tional conflicts on a territorial basis.” If they accepted the arguments and 
found the alleged facts, these courts would also have been relieved of the 
task of determining whether the defendant banks should prevail on the 
basis of Article VIII, section 2(b) of the IMF Agreement, a matter to be 
treated later.’ 

Bank Markazi in its replies accepted the allegation that the customary 
practice of the defendant banks was to make payments and transfers 
into and out of Eurodollar accounts through transactions at the home 
offices in New York or San Francisco. Bank Markazi also accepted 
the allegation that it knew of this practice, but it argued that the practice 
was one of convenience for the defendant banks and was not an integral 


Bank. Therefore it was an implied term of any US dollar account of the Plaintiff Bank 
with the Defendant Bank in London. i 


IRANIAN ASSETS LITIGATION REPORTER, June 20, 1980, at 1030-31. Other defendant banks 
made similar allegations. Those banks with head offices in New York alleged that the practice 
was to make transfers through the New York Clearing System. 

Similar allegations were also made in the Paris litigation. Citibank, for example, alleged that 
Bank Markazi’s account with it, although operated through the Paris branch, was controlled 
through the New York headquarters and that Bank Markazi knew this. Citibank also claimed 
that it received deposits from Markazi in U.S. dollars and that its obligation was to pay U.S. 
dollars; it was not under an obligation to pay any other currency. According to Citibank, pay- 
ment in U.S. dollars could only be effected through a bank on U.S. soil. Id., June 6, 1980, 
at 968-75. For further explanation of the allegations, see Hoffman, supra note 32, at 347-50. 

38 Courts in both France and the United Kingdom are cautious about ordering defendants 
to perform acts on foreign soil that violate that foreign state’s laws. They are also hesitant to 
enforce foreign legislation or court orders directing the performance of acts on French 
or UK territory. See Société Cyprien Fabre c. Banque privée, May 12, 1931, Cour de Cassation, 
59 J. Droit INT'L 388 (1932), noted in G. DELAUME, TRANSNATIONAL CONTRACTS, supra note 34, 

_ §8.02 n.4. See also Fruehauf Corp. c. Massardy, May 22, 1965, Cour d'appel, Paris (14th ’ 
Chamber), [1965] 2 Gazette du Palais 86, excerpts translated with note in 5 ILM 476 (1966), noted in 
83 Harv. L. Rev. 579 (1970). 

The British preference for the jurisdictional authority of the state where the acts take place 
is expressed in the House of Lords decision in Rio Tinto Zine Corp. v. Westinghouse Electric 
Corp. ([1978] A.C. 547, especially speech of Viscount Dilhorne at 631). Lord Reid in 
Zivnostenska Banka Nat'l Corp. v. Frankman ([1950] A.C. 57, at 79) said, 


I think that it is now settled law that, whatever be the proper law of the contract, an English 
court will not require a party to do an act in performance of a contract which would be an 
offence under the law in force where the act has to be done. 


See similar statement of Lord Normand in Kahler v. Midland Bank, Ltd. ({1950] A.C. 24 at 36) and 
cases there cited. See generally Lowe, Blocking Extraterritorial Jurisdiction: The British Protection 
of Trading Interests Act, 1980, 75 AJIL 257 (1981); and Mann, The Doctrine of Jurisdiction in 
International Law, 111 Recut. pes Cours 1, 43-51, 122-25, and 141-45 (1964 1), reprinted 
in F. MANN, STUDIES IN INTERNATIONAL Law 1, 34—41, 106-09, and 124-27 (1973). 

A tentative draft of the Restatement of Foreign Relations Law of the United States (Revised) posits 
that primary jurisdiction over a branch or a separately incorporated subsidiary of a business 
enterprise rests with the state in which the branch or subsidiary is doing business, 
but that this preference is somewhat reduced in the case of banks operating internationally, 
given the interests of the state where the parent is headquartered. See §402, comment b; 
§418, comment c; and reporters’ notes to §418, para. 5 of Tent. Draft No. 2 (1981). See generally 
§§401-03 and 418 of Tent. Draft No. 2 (1981). 

37 See note 43 et seg. infra and accompanying text. 
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term of Markazi’s deposit contracts with their London and Paris branches. 
It further argued that the practice was not necessary and, in fact, was not 
uniformly adhered to. Bank Markazi alleged that the accounts were re- 
payable in cash or negotiable security at the defendants’ London or Paris 
branches and that the courts in London and Paris, in conformity with 
the deposit contracts, could order the defendant branches to make trans- 
fers of the funds that would not’ require the banks to use accounts sited in the 
United States to effect them. Transfers of the dollar-denominated funds 
could be made directly among banks in London or banks in Paris that would 
result in Bank Markazi holding dollar-denominated accounts with banks 
that were not owned or controlled by U.S. banks.** While the U.S. Treasury's 
regulations appeared to prohibit the defendant banks from complying 
with such orders by French or English courts to perform acts in France 
or England, under international law the United States had questionable , 
jurisdiction to do so, and the courts of France or England were not bound 
to respect this purported exercise of extraterritorial jurisdiction unless 
required to do so by Article VIII, section 2(b) of the International Monetary 
Fund Agreement.*® 

The factual issues raised by the defendant banks and the counter-allega- 
tions and arguments of Bank Markazi about banking custom in the Euro- 
currency market and alternative methods of effecting payments and trans- 
fers in that market were taken seriously by the courts, both in England 
and in France. The London court decided to hold a bifurcated trial and 
to try issues related to custom, usage, and practice in the Eurodollar market 
first. Trial of these issues was set for November 1980, but later postponed 
to April 1981. The trial never began.*® 

In April 1980 the Paris tribunal in the Citibank case appointed a panel of 
three experts to investigate the opening of Bank Markazi’s Paris accounts 
with the defendant bank, the functions of the accounts, the methods used in 
depositing and remitting funds, and whether Bank Markazi had agreed that 
the Paris accounts would be controlled from New York. The panel was 
ordered to report within 4 months,“ but it never submitted its report.” 

One can speculate that if the courts had found that the use of accounts 
in the United States to effect payments and transfers into and out of the 
Eurodollar accounts in Paris and London was an implied term of the deposit 
contracts, the courts would have accepted the defendants’ force majeure 
defense and would not have ordered specific performance. However, 
if the courts had found that the use of New York accounts for payments 


38 See IRANIAN ASSETS LITIGATION REPORTER, May 2, 1980, at 639-50, especially 640; id., 
May 16, 1980, at 790-802, especially 790 (London litigation); id., June 6, 1980, at 968-75 
(Paris litigation). 

39 See note 36 supra. See also Gianviti, Le blocage des avoirs officiels iraniens par les Etats-Unis 
(executive order du 14 novembre 1979), 70 Rev. Critique Dror Int'L Prive 279, 296-303 
(1980). 

40 See IRANIAN ASSETS LITIGATION REPORTER, Oct. 3, 1980, at 1561. 

4 Order of April 23, 1980, Tribunal de Grande Instance, Paris (1st Chamber), id. June 6, 
1980, at 968-75. 

#2 Communication dated May 19, 1981 from a lawyer familiar with the litigation. 
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and transfers was not an implied term of the deposit contracts and had 
further found that the contracts could have been performed without using 
accounts sited in the United States, the courts might well have ordered 
specific performance of the deposit contracts or damages for their breach, 
unless the defendant banks could have prevailed on the basis of their 
argument regarding IMF Article VIII, section 2(b), to which we now turn. 


Application of IMF Article VIII, Section 2(b) 


In the litigation instituted by Bank Markazi Iran in London and Paris, one 
of the defenses of the defendant commercial banks was that under Article 
VIII, section 2(b) of the Articles of Agreement of the International Monetary 
Fund, British and French courts were prohibited from ordering enforce- 
ment of the.deposit contracts because performance would violate the U.S. 
Iranian Assets Control Regulations. Such orders would be barred even if the 
courts found that the contracts were governed by British or French law 
and that, in fact, performance could be effected in those countries.” 

There is no question that the U.S. regulations were intended to reach 
the dollar-denominated deposit contracts of Bank Markazi with the London 
and Paris branches of the U.S. commercial banks. A number of ques- 
tions arise in considering whether section 2(b) of IMF Article VIII pre- 
cluded enforcement of the contracts, That subsection provides: ` 

Exchange contracts which involve the currency of any member and 
which are contrary to the exchange control regulations of that member 
maintained or imposed consistently with this Agreement shall be un- 
enforceable in the territories of any member. In addition, members 
may, by mutual accord, cooperate in measures for the purpose of 
making the exchange control regulations of either member more ef- 


fective, provided that such measures and regulations are consistent 
with this Agreement.“ 


Section 2(b) was not written with the day one finds in other articles 
of the IMF Agreement and its particular location in the text is somewhat 
puzzling. While one of its purposes was to force courts to recognize a force 
majeure defense where it might not have been recognized under tradi- 
tional conflict-of-laws principles,* it is unwise to ascribe a single purpose to 
this subsection. In considering the application of section 2(b), one must 
take into account its wording; its context within the IMF Agreement; its 
negotiating history;** its formal interpretation by the Fund;* other IMF 


43 See, eg. description of Citibank’s defense in Bank Markazi’s Paris suit and Bank of 
America’s points of defense in the London litigation. IRANIAN ASSETS LITIGATION REPORTER, 
June 6, 1980, at 968~75 (Paris litigation); id., June 20, 1980, at 1028-38, especially 1033 
(London litigation). 

4 IMF Articles of Agreement, note 17 supra. 

45 See A. LOWENFELD, THE INTERNATIONAL MONETARY SYSTEM 228-29 (1977); and Krispis, 
supra note 34, at 277-86. 

48 While most articles on section 2(b) comment on its negotiating history, see especially | 
PROCEEDINGS AND DOCUMENTS OF THE UNITED NATIONS MONETARY AND FINANCIAL CONFERENCE, 
Bretton Woops, New HAMPSHIRE, JuLy 1—22, 1944, at 54—55, 334, 502, 543, 575-76, 605, 
628, 780, and 808 (2 vols., 1948); and Krispis, supra note 34, at 286-88. 

* See note 51 infra and accompanying text. 
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actions respecting the subsection;** the extensive practice under it, including 
` the many national court decisions in its 35-year history; and the rich 
scholarly commentary arguing its scope and analyzing decisions applying it.5° 
A formal interpretation by the IMF adopted in 1949, which has been fol- 
lowed in most of the litigated cases, established the following principles:*! 


(1) Section 2(b) binds all IMF members including those that rely 
upon the Article XIV “transitional” regime. 


(2) Section 2(b) is binding upon the judicial and administrative 
authorities of member states.** They shall not decree specific per- 
formance of an exchange contract or award damages for its nonper- 
_formance if the contract involves the currency of any member and is 
contrary to exchange control regulations of that member maintained 
or imposed consistently with the Fund Agreement. 


(3) An exchange contract that is unenforceable under section 2(b) 
cannot be enforced on the basis that the exchange control regulations 
of the state of issue of a currency involved are contrary to the public 
policy (ordre public) of the forum. 


(4) An exchange contract that is unenforceable under section 2(b) 

‘cannot be enforced on the basis that the exchange control regula- 

tions of the state of issue of a currency involved are not applicable 

. under the private international law (choice-of-law principles) of 
the forum. 


48 Statements by IMF officials in response to inquiries of national courts, lawyers, and 
scholars are examples. See letter of G. Nicoletopoulos, infra p. 900; and note 111 infra. 

8 For over 30 years Sir Joseph Gold has written extensively on section 2(b) and on court 
decisions construing that and other provisions of the IMF Agreement in articles under the title 
The Fund Agreement in the Courts which have appeared in IMF Staff Papers. The first seven 
articles are reprinted in J. GOLD, THE FUND AGREEMENT IN THE Courts (1962), and the next four 
articles are collected in J. GoLp, THE FUND AGREEMENT IN THE Courts: Parts VIII-XI 
(1976). Parts XII-XV appear in 24 IMF Starr Papers 193 (1977), 25 id. at 343 (1978), 26 id. at 
583 (1979), and 27 id. at 601 (1980). [These publications are hereinafter cited as Gold, Courts, 
with the year of publication.] 

50 See, e.g., Gold, Courts; F. MANN, THE LecaL Aspecr OF Money 431-50 (3d ed. 1971); 
Gianviti, Le blocage, supra note 39; Gianviti, Réflexions sur l'article VIII, section 2 b) des Statuts du 
Fonds monétaire international (pts. 1 & 2), 62 Rev. CRITIQUE DROIT INT'L Privé 471, 629 (1973); 
Silard, Money and Foreign Exchange, in 17 INTERNATIONAL ENCYCLOPEDIA OF COMPARATIVE Law, 
ch. 20, §§86-—93 (1975); and Williams, Extraterritorial Enforcement of Exchange Control Regulations 
Under the International Monetary Fund Agreement, 15 Va. J. INT'L L. 319 (1975), and his comments, 
Enforcement of Foreign Exchange Control Regulations in Domestic Courts: Banco Francés e 
Brasileiro S.A. v. John Doe No. 1, et al, 70 AJIL 101 (1976); and Foreign Exchange Control | 
Regulation and the New York Court of Appeals: J. Zeevi & Sons, Ltd. v. Grindlays Bank (Uganda) Lid., 
9 CorneELL L.J. 239 (1976). 

51 E.B. Decision No. 446-4 (1949), SELECTED Decisions, supra note 21, at 131. The decision 
was adopted asa formal interpretation made under former Article XVIII (now Article XXIX). 

52 By accepting the Fund Agreement, members have undertaken to make the rule of section 
2(b) part of their national law. If a court of a member country decides a case contrary to the 
requirements of section 2(b), the country breaches its treaty obligations. Art. XXXI, §2(a); 
and E.B. Decision No. 446-4, supra note 51. 

IMF Article VIII, section 2(b) has the force of law in the United Kingdom under the 
Bretton Woods Agreements Act, 1945 (9 & 10 Geo. 6, c. 19), as amended, section 3(1), 
and Bretton Woods Agreements Order in Council, 1946 (Stat. R. & O., 1946, No. 36). Under 
the Constitution of France of Oct. 4, 1958, as amended, Title VI, the provisions of IMF Article 
VIII, section 2(b) have the force of law in France subject to the condition of reciprocity. 
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The duty of the forum under section 2(b) is to refrain from enforcing a 
contract that is contrary to the exchange control regulations of an IMF 
member and that otherwise meets the criteria of section 2(b). The effect of 
section 2(b) is to make the contract “unenforceable” and a national 
court or administrative agency is not required to treat it as void.” A contract 
that, when made, was contrary to the exchange control regulations of an 
IMF member whose currency is involved may be enforced if the regulation 
has been repealed when enforcement is sought. Similarly, a contract en- 
forceable when made may subsequently become unenforceable if contrary 
to regulations adopted later, which was the factual situation in the Bank 
Markazi litigation.™ 

Four significant issues concerning the application of section 2(b) were 
raised in the Bank Markazi litigation: 


(1) Were the U.S. regulations “exchange control regulations”? 


(2) Were the deposit contracts “exchange contracts” within the mean- 
ing of section 2(b)? . 


(3) Did the deposit contracts “involve the currency” of the United 
States within the meaning of section 2(b)? 


(4) Were the U.S. regulations ° ‘imposed consistently with this [IMF] 
Agreement”? 


Were the U.S. regulations “exchange control regulations”? The IMF has not 
formally defined the scope of “exchange control regulations” in section 2(b), 
but the term should apply to all regulations that take the form of direct 
controls on international payments or transfers.” The term is generally 
understood to encompass all “restrictions” within the meaning of section 
2(a) of IMF Article VIII.** Section 2(b) also has been understood to ER 
to monetary controls imposed on capital movements.” 


5 Memorandum of the Solicitor General of the United States urging the U.S. Supreme Court 
to deny certiorari in Pan American Life Insurance Co. v. Lorido. The writ of certiorari was 
denied. 379 U.S. 871 (1964). The memorandum is quoted in J. GoLp, THE CUBAN INSURANCE 
CASES AND THE ARTICLES OF THE Funp 46 (IMF Pamphlet Ser. No. 8, 1966). This position 
is also supported by the judgment of the Federal Supreme Court of the Federal Republic 
of Germany of Feb. 17, 1971 (not officially reported), 24 NJW 983 (1971), discussed in Gold, 
Courts, supra note 49, 1976, at 82-84. 

54 Counsel for Bank Markazi recognized this and argued in the Paris litigation that, even 
if section 2(b) was applicable (a point it did not concede), it would only make the deposit 
contracts unenforceable and that the Paris tribunal should decide the underlying issues. The 
issuance of the court’s order enforcing the contracts could, if necessary, be delayed until 
the U.S. Treasury regulations were amended or rescinded. See IRANIAN ASSETS LITIGATION 
REPORTER, June 6, 1980, at 968-75. 

55 See Gold, Courts, supra note 49, 1976, at 50-54; id., 1977, at 198-200 and 211-12; 
and id., 1980, at 613-15. 

56 This position is supported by the decided cases and is also the position taken by the Legal 
Department of the IMF. See letter of G. Nicoletopoulos, infra p. 900, paras. 3 and 4. The posi- 
tion is repeated in a letter cf Mr. Nicoletopoulos to Professor Cynthia C. Lichtenstein, Boston 
College Law School, dated March 2, 1981. 

57 The cases applying section 2(b) uniformly hold that the provision applies to capital con- 
trols as well as to exchange restrictions respecting current transactions. This is so even if the 
capital controls are discriminatory in character. See J. GOLD, THE CUBAN INSURANCE CASES, 
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It is the form and not the purpose of the national regulation that 
determines whether it is an “exchange restriction” under section 2(a),* 
and it is the form and not the purpose of the regulation that determines 
whether it is an “exchange control regulation” within the meaning of section 
2(b). Sir Joseph Gold has stated that a control comes within the scope of sec- 
tion 2(b) when it directly regulates international monetary payments or 
transfers even if it was adopted for reasons other than the protection of the 
balance of payments, such as protecting national security or increasing 
tax revenues.*® 

The matter, however, is not completely free from doubt. F. A. Mann and 
Elias Krispis have argued that the form test for what is a “restriction” 
under section 2(a) need not be carried over to section 2(b). In their view, 
one should look to the purpose of a control to determine if it is an “exchange 
control regulation.” They have argued that a control intended to put 
political pressure on a foreign government rather than to protect the 
currency of the country imposing the control is not an “exchange control 
regulation.”®° In a student comment, Natalie A. Simon recently argued that 
the U.S. Iranian Assets Control Regulations were not “exchange control 
regulations” within the meaning of section 2(b).™ 

All three authors cite Arthur Nussbaum as authority for the idea that 
security restrictions are not “exchange control regulations” within the mean- 
ing of section 2(b). However, what Nussbaum suggested was that security 
restrictions are outside the scope of section 2(a)—the provision requiring 
IMF approval of restrictions. Moreover, Nussbaum’s comments were 
made before the 1952 Executive Board decision, discussed earlier, that 
recognized IMF approval jurisdiction under section 2(a) over security re- 
strictions affecting current payments and transfers.® Mann and Krispis do 
not appear to have considered how the IMF's 1952 decision might affect 


supra note 53, at 37-45; and Gold, Courts, supra note 49, 1977, at 211~12; and id., 1979, at 
602-03. 

While the IMF has approval jurisdiction over restrictions respecting current transactions, 
it lacks comparable jurisdiction over capital controls. Surveillance and consultation under IMF 
Article IV, however, can encompass capital controls. See IMF Art. IV, §§1 and 3,and Art. VI, §3; 
and Edwards, The Currency Exchange Rate Provisions of the Proposed Amended Articles of Agreement 
of the International Monetary Fund, 70 AJIL 722, 753-58 (1976). 

58 E.B. Decision No. 1034-(60/27) (1960) states: “The guiding principle in ascertaining 
whether a measure is a restriction on payments and transfers for current transactions under 
Article VIII, Section 2, is whether it involves a direct governmental limitation on the availability 
or use of exchange as such.” SELECTED DECISIONS, supra note 21, at 139. The Fund does not 
exercise approval jurisdiction under section 2(a) over trade restrictions that do not take the 
form of currency restrictions even when they are adopted for balance-of-payments reasons. 

59 See Gold, Courts, supra note 49, 1980, at 612-17, where a decision of the Federal Supreme 
Court of the Federal Republic of Germany of March 8, 1979, is discussed. 

69 F, MANN, THE LEGAL ASPECT oF Money, supra note 50, at 444-45; Krispis, supra note 34, 
at 293. 

& Comment [Simon], The Iranian Assets Control Regulations and the International Monetary 
Fund: Are the Regulations “Exchange Control Regulations”?, 4 Boston C. Int’. & Comp. L. 
Rev, 203 (1981). 

62 A, NUSSBAUM, MONEY IN THE Law, NATIONAL AND INTERNATIONAL 455-57 (rev. ed. 1950). 

& E.B. Decision No. 144 (1952), supra note 21. 
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the treatment of security restrictions under section 2(b).% The Legal Depart- 
ment of the IMF has consistently taken the position that all exchange 
restrictions (including security restrictions) approved under section 2(a) are 
“exchange control regulations . . . imposed consistently with this Agree- 
ment” under section 2(b). To the author’s knowledge, there are no court 
decisions to the contrary. 

The parts of the U.S. Treasury’s Iranian Assets Control Regulations . 
discussed in this article took the form of currency regulations. The IMF 
first approved the restrictions under section 2(a) when one of their stated 
purposes was to protect the economy of the United States. The IMF ap- 
proved them again, after their use as a sanction had been acknowledged 
by the United States.®’ Therefore, the author submits that, regardless of 
their ultimate purpose, the U.S. regulations were “exchange control 
regulations” within the meaning of section 2(b) in their application to 
Bank Markazi Iran’s accounts with branches in London and Paris of U.S. 
commercial banks.® 

Were the deposit contracts “exchange contracts”? To the author’s knowledge, 
the International Monetary Fund has never interpreted the term “exchange 
contracts” in section 2(b). In the absence of such an interpretation, 
national courts are free within reason to make interpretations of their 
own. They have reached different results in previous cases. One line of 
cases holds that the term “exchange contracts” is essentially limited to 
contracts that provide for the exchange of currency issued by one country 
for that issued by another, such as an agreement between a bank and its 
customer to exchange dollars for pounds sterling. Another line of cases does 
not require the exchange of one currency for another. Most of the cases in 
the latter group have a feature in common: performance of the contract was 
prohibited by currency controls of the country that issued the currency 
named in the contract or to be ued in its PETIOPDIANDA, and that country was 
not the forum. 

„Courts in the United States have tended to take a narrow view of the 
meaning of “exchange contracts” in section 2(b). Where one currency is 
exchanged for another, the courts have recognized the transactions as “ex- 


Ms. Simon has argued that if IMF Executive Board Decision No. 144 of 1952 had the effect 
of bringing security restrictions within the scope of IMF Article VIII, section 2(b), the Board’s 
act was ultra vires. Comment [Simon], supra note 61, at 220-21. Ms. Simon has read the purposes 
of the Fund and of section 2(b) very narrowly. She did not consider how her argument . 
might apply to restrictions on payments ahd transfers respecting Rhodesia imposed 
pursuant to UN Security Council resolutions and approved by the IMF. See note 22 supra. See 
also text accompanying notes 116-22 infra. : i 

65 See notes 56 and 59 supra and text accompanying note 112 infra. There appears to be no 
authority for the contrary position expressed in Comment [Simon], supra note 6l, at 
219 and n.133. 

s6 See text accompanying notes 8 and 23-28 pa 

8? See text accompanying notes 13, 14, 29, and 30 supra. 

8 Gianviti, Le blocage, supra notè 39, at 291-94, appears to concur in this judgment. C. H. 
de Pardieu also concluded that the Iranian Assets Control Regulations were “exchange 
control regulations” within the meaning of IMF Article VIII, section 2(b). Pardieu, supra note 
18, at 98-99. ` 
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change contracts.” Thus, the New York Court of Appeals in Banco Frances 
e Brasileiro S.A. v. Doe® ordered the recision of transactions in which 
Brazilian cruzeiros were exchanged for traveler’s checks in U.S. dollars. 
based on fraudulent applications submitted to the Brazilian bank. On the 
other hand, a transaction that does not involve an exchange of currencies 
is not classified by New York courts as an exchange contract simply be- 
cause it involves payments by a resident of one country to a resident of 
another. The New York Court of Appeals in J. Zeevi and Sons, Ltd. v. Grind- 
lays Bank (Uganda) Ltd.™ held that a letter of credit issued by a Ugandan 
bank and providing for payment in U.S. dollars to an Israeli partnership was 
not an exchange contract within the meaning of IMF Article VIII, section 
2(b). Note that payment was specified in dollars and the forum was 
American. 

The Court of Appeal of the United Kingdom in Wilson, Smithett & Cope 
Lid. v. Terruzzi™ interpreted “exchange contracts” in section 2(b) to mean 
contracts by which the currency of one country is exchanged for that of 
another. The court stated that contracts for the purchase of merchandise 
and commodities made between residents of one country and residents of 
another,are not exchange contracts unless they are disguised transactions 
for the exchange of currencies. In adopting the exchange-of-currencies 
criterion, Lord Denning and his colleagues disavowed a wider reading 
of “exchange contracts” that he had set forth in the earlier case of Sharif v. 
Azad.” The court in Terruzzi held that a contract between an Italian 
speculator and a London metals dealer calling for payment in sterling was 

` not an exchange contract and therefore was not subject to section 2(b). The 
British dealer was given judgment against its Italian customer for the 
cost of covering a short sale by the customer. The fact that Italian law pro- 
hibited residents from entering into such contracts was not allowed to bar 
enforcement. Note, however, that the contract provided for payment in 
sterling and that the plaintiff and forum were. British. 


The dictum in Terruzzi about exchange contracts in disguise was applied 
in United City Merchants (Investments) Ltd. v. Royal Bank of Canada.™ The letter 
of credit and underlying sales contract in that case provided for the ship- 
ment of plant equipment by a British firm to a firm in Peru, with payment 


6 36 N.Y.2d 592, 331 N.E.2d 502 (1975), discussed in Gold, Courts, supra note 49, 1977, at 
201-05. 

7 37 N.Y.2d 220, 333 N.E.2d 168, cert. denied, 423 U.S. 866 (1975), discussed in Gold, Courts, 
supra note 49, 1977, at 221-31. 

71 [1976] 1 Q.B. 683, 703 (C.A.), discussed in Gold, Courts, supra note 49, 1977, at 205-21. 

7? In Sharif v. Azad ({1967] 1 Q.B. 605 (C.A.), at 613-14), Lord Denning had said that the 
term “exchange contracts” means any contracts which in any way affect the country’s exchange 
resources. That case involved the collection of a check transferring sterling from one 
Pakistani national resident in England to another Pakistani national resident in England. The 
broad definition announced then by Lord Denning (and disavowed in Terruzzi) did not result in 
holding the Sharif-Azad contract unenforceable. The collection of the particular check 
did not affect the exchange resources of Pakistan or the United Kingdom. Discussed in Gold, 
Courts, supra note 49, 1976, at 43-50. 

3 [1981] 3 W.L.R. 242 (C.A.). The trial judge’s opinion on the application of IMF Article 
VIII, section 2(b), appears at [1979] 2 Lloyd’s L.R. 498 (Q.B., Com. a discussed in Gold, 
Courts, supra note 49, 1980, at 617-21. 
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in dollars. The letter of credit and sales contract included an overinvoicing 
feature: the Peruvian purchaser contracted to pay more for the equipment 
than the seller intended to collect. By a separate agreement it was under- 
stood that the difference in dollars was to be credited by the British seller to 
a dollar account of an affiliate of the Peruvian purchaser. Thus, the British 
firm participated in a scheme that would enable the Peruvian resident, 
through transactions with its Peruvian bank, the Canadian bank confirming 
the letter of credit, the British seller, and an American bank, to obtain dollars 
in excess of the amount necessary for purchase of the equipment. Justice 
Mocatta, who tried the case, found that the British firm was on notice that the 
arrangement violated Peruvian law. The Court of Appeal held that the sales 
contract between the British seller and the Peruvian purchaser was a dis- 
guised exchange contract to the extent that, in addition to providing for pay- 
ment to the seller for the equipment, it provided for transfer of dollars to 
the benefit of the Peruvian purchaser beyond the amount needed for the 
equipment and allowed by Peruvian law. The court held that the letter of 
credit confirmed by the Canadian bank, which the British seller knew was 
an instrument in the scheme, was unenforceable by the British seller or its 
assignee for. the full amount stated, but was enforceable, assuming no other 
defenses, for the true price of the equipment shipped.” 

Some courts in other countries have given a wider reading to “exchange 
contracts” in section 2(b) than the courts in the cases discussed above. They 
have been encouraged to do so by Sir Joseph Gold, F. A. Mann, Elias Krispis,. 
and others. Sir Joseph has urged that “exchange contracts” should be under- 
stood to mean all contracts that provide for international payments or trans- 
fers, whether in foreign or domestic currency. This approach attaches the 
maximum scope to the word “exchange” so as to encompass all contracts 
that involve movements across “the exchanges,” as that term is used by some 
economists.”> Mann has argued for the definition adopted by the UK Court 
of Appeal in Sharif v. Azad and disavowed in Terruzzi: that any contract 
that affects the exchange resources of a member of the International 
Monetary Fund is an “exchange contract.””* Krispis has gone even further. 
He has suggested that the word “exchange” in the term “exchange contracts” 
was retained by accident when the provision that became section 2(b) of 
Article VIII was moved from its original location in Article IV during the 
drafting process at Bretton Woods. The term, he believes, should be read 

‘simply as “contracts.”*7 


%4 Justice Mocatta, who tried the case, had held that the letter of credit in its entirety was 
unenforceable under IMF Article VIII, section 2(b). [1979] 2 Lloyd’s L.R. at 505. The Court 
of Appeal stated that section 2(b) did not preclude enforcement to the extent of the true 
price of the equipment shipped. The Court of Appeal, however, recognized another defense 
of the Royal Bank of Canada that allowed it to refuse to make payment even for that amount; 
the defense was based not on section 2(b) but on'the fraudulent dating of a bill of lading by a 
third party. [1981] 3 W.L.R. at 260-70, 272-77, and 281-84. 

75 Gold, Courts, supra note 49, 1977, at 216-17 and 219; letter of Sir Joseph Gold to the 
author dated April 6, 1981. : 

16 F. Mann, THE LecaL Aspect of Money, supra note 50, at 439-42. 

7 Krispis, supra note 34, at 286-90. See also Williams, Extraterritoriak Enforcement, supra 
note 50, at 332-44. 
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The District Court (Tribunal d'arrondissement) of Luxembourg, Civil 
Division, held in 1956 that a contract for the sale of merchandise was an 
“exchange contract” within the meaning of section 2(b).® The Federal 
Supreme Court (Bundesgerichtshof ) of the Federal Republic of Germany in 
` 1962 decided that a commission contract relating to the refining of maize ° 

was an “exchange contract.”?? The Court of Appeal (Cour c’appel) of Paris 
in its 1961 decision in Moojen v. Von Reichert® held that an agreement be- 
tween a Netherlands resident and a German resident for transfer of shares 
in a French company was an “exchange contract.” The same courtin 1970 in 
Daiei Motion Picture Co. v. Zavicha® held that a contract between a Japanese 
motion picture company and its French representative was an “exchange 
contract.” 
How should the precedents have. been applied in the Bank Markazi Iran 
` cases? Bank Markazi, as one might predict, argued that its deposit contracts 
with the defendant banks were not “exchange contracts” within the 
meaning of section 2(b).® It claimed that it simply wished to exchange the 
currency of deposit (Eurodollars) for identical currency (Eurodollars) 
with a bank that was not U.S. owned or controlled, i.e., for a dollar- 
denominated deposit with a French- or British-owned bank. It was not 
.kequesting an- exchange of U.S. dollars for Iranian rials, French francs, 
or UK sterling. ie 
. The French precedents and the interpretations favored by Sir Joseph, 
Mann, and Krispis would all treat the deposit contracts of Bank Markazi with 
the Paris branches of the U.S. banks as “exchange contracts.” Under Mann’s 
approach there may be a question whether the contracts affected the ex- . 
change resources of France or the United States as well as of Iran;* but in 
either event, under his interpretation the deposit contracts were exchange 
contracts. . 


78 Société “Filature et Tissage X. Jourdain” c. Epoux. Heynen-Bintner, decision of Feb. 1, 
1956, 17 PASICRISIE LUXEMBOURGEOISE 35 (1957—1959), 22 ILR 727 (1958), discussed in Gold, 
Courts, supra note 49, 1962, at 94—96. 

8 Decision of April 9, 1962 (not officially reported), noted with excerpts in [1962] Aussen- 
WIRTSCHAFTSDIENST DES BETRIEBS-BERATERS 146, translated in A. LOWENFELD, supra note 45, 
at 23, discussed in Gold, Courts, supra note 49, 1976, at 9-12. 

89 Decision of June 20, 1961, Cour d’appel, Paris (lst Chamber), 89 J. Dror INT'L 718 
(1962) (with translation), 51 Rev. Critique Droit INT'L Privé 67 (1962) (with note by 
Loussouarn at 72), discussed in Gold, Courts, supra note 49, 1962, at 143-53, and in Gold 
& Lachman, The Articles of Agreement of the International Monetary Fund and the Exchange Control 
Regulations of Member States (A Note on the Moojen Decision), 89 J. Drorr InT'L 666 (1962). 

s Decision of May 14, 1970, Cour d’appel, Paris (4th Chamber), appeal rejected, March 7, 
1972, Cour de Cassation (civ. com.), [1971] J.C.P. H 16,751, 63 Rev. Crir:que Droit INT'L 
Prive 486 (1974) (with note by Eck at 492), discussed in Gold, Courts, supra note 49, 1977, at © 
194-201. The French court, while it denied relief on a contractual theory, gave relief on a 
tort theory because of Daiei’s failure to seek Japanese exchange control approval of the 
contract. 

82 See IRANIAN ASSETS LITIGATION REPORTER, May 2, 1980, at 639-50, especially 642; id., 
May 16, 1980, at 790-802, especially 792-93 (London litigation); id., June 6. 1980, at 968-75 
(Paris litigation). 

8 Dr. Mann’s criterion for “exchange contracts” is the same criterion recommended by 
him for interpreting “involve the currency” in section 2(b). See text accompanying notes. 
84-105 infra. - 


1981] EXTRATERRITORIAL APPLICATION OF ASSETS CONTROL 889 


It is difficult to determine what decision the British courts would -have 
made. Unlike the contract enforced in Terruzzi, the Bank Markazi contracts 
did not involve the purchase or sale of merchandise or commodities. They 
were monetary transactions from start to finish. However, the deposit con- 
tracts did not by their terms (explicit or disguised) call for an exchange 
of different currencies. The accounts were credited with Eurodollars and 
were to be paid in Eurodollars. The British courts could have gone either 
way without having to overrule previous decisions. They could have held 
that because no exchange of Eurodollars for another currency was called 
for, the contracts were not exchange contracts. Alternatively, they could 
have held that the deposit contracts were exchange contracts because they 
called for payment in the United Kingdom of a currency other than sterling 
and did not involve merchandise, commodities, or services. 

Did the deposit contracts “involve the currency” of the United States? The scope 
of the phrase “involve the currency,” like the term “exchange contracts” 
in IMF Article VIII, section 2(b), has not been interpreted by the IMF. Al- 
though only a few court opinions explicitly interpret the phrase, they dis- 
play fundamental theoretical differences about its proper scope. . 

If a currency is named in a contract as the currency of payment, or a pay- 
ment or transfer in a particular currency is in fact necessary to the per; 
formance of a contract, there should be no question that the contract “in- 
volves” that currency. Such a textually based interpretation, which was 
recommended by Nussbaum,“ favors freedom of contract and restricts 
compulsory extraterritorial application of foreign exchange regulations. It 
has found favor with courts in the United Kingdom and with the New York 
Court of Appeals in the United States. 

Most scholars who have considered the matter have preferred a different 
interpretation. They have argued for a criterion based on economic con- 
siderations: if the exchange resources of a country are affected by the con- 
tract, that country’s currency is an “involved” currency. Mann, who was one 
of the first to state this position, has written: 


It is not so much the denomination of a debt in a particular currency 
that matters, but the prejudicial effect which a transaction may have 
upon a member’s financial position and which, by international co- 
operation, the members [of the IMF] have attempted to preclude. .. 
There is no reason why in a document of this kind, “currency” should 
not be construed in the broad sense of economics rather than in a 
strictly legal sense.” 


Under this definition, the assets and liabilities of a resident of a country 
are attributed to the country itself. The transfer of any asset from a resident 


84 A. NUSSBAUM, supra note 62, at 543-44; and Nussbaum, Exchange Control and the Inter- 
national Monetary Fund, 59 Yare L.J. 421, 426-27 (1950). 

8 Mann, Der Internationale Währungsfonds und das Internationale Privatrecht, 8 JURISTEN- 
ZEITUNG 442, 444 (Tubingen, 1953), translated and quoted with approval in Gold, Courts, supra 
note 49, 1962, at 92-93. See also F. MANN, THE LEGAL ASPECT OF MONEY, supra note 50, 
at 442-44, While Mann in the quotation mentions a “prejudicial effect” on a country’s finan- 
cial position as the rationale for the interpretation, Sir Joseph Gold and others who prefer 
the “effect on exchange resources” criterion do not require prejudicial effects. The effects may 
be negative or positive. Letter of Sir Joseph Gold to the author, dated SPE 6, 1981. 
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.to a nonresident affects the resources of both countries of residency. Sir 
Joseph Gold, when he was General Counsel of the International Monetary 
Fund, stated that he personally supported the economically oriented inter- 
pretation. In his view, the basic test for determining whether a particular 
country’s currency is “involved” in the transfer of an asset to or from a non- 
resident is “whether the contract is entered into by a resident of that member 
[country] or deals with assets within the member’s territory.” John S. - 
Williams, François Gianviti, and other scholars have accepted the inter- 
pretation recommended by Mann and Sir Joseph.*” 

Among cases cited in support of this definition are the decisions by the 
Court of Appeal of Paris in Moojen v. Von Reichert® and Daiei Motion Picture 
Co. v. Zavicha,®° and decisions of the West German Federal Supreme Court.” 

The Court of Appeal in Moojen refused to enforce a Dutch resident's 
assignment of shares in a French corporation to a German resident with 
payment in French francs. The court gave as one of the reasons for its 
decision that the contract violated Dutch exchange control regulations. The 
Court of Appeal in Zavicha in dicta assumed that a contract between a 
Japanese motion picture company and its French representative providing 
that he,would be paid in French francs for work in France involved the 
currency of Japan.” ; 

National courts in other cases have rejected the “effect on exchange re- 
sources” criterion in favor of a narrower reading of “involve the currency.” 
The New York Court of Appeals in the Zeevi case in 1975 said that it 
“frowned on an interpretation of said provision [Article VIII, section 2(b)] 
of the Bretton Woods Agreement which ‘sweeps in all contracts affecting 
any member’s exchange resources as doing considerable violence to the 
text of the section.’ ”®? 

When the Second Amendment to the IMF Articles, which entered into 
force in 1978,°* was being negotiated, John S. Williams as an interested 
scholar recommended that the first sentence of section 2(b) be amended to 

. read (bracketed words to be deleted; italicized words to be added): “[Ex- 
change] contracts which [involve the currency] affect the exchange resources of 
any member and which are contrary to the exchange control regulations of 
that member maintained or imposed consistently with this Agreement 
shall be unenforceable in the territories of any member.” 


BEJ, GoLp, THE CUBAN INSURANCE CASES, supra note 53, at 27 and 34. See also Gold, Courts, 
supra note 49, 1979, at 590-91 and 608-09. f 

87 Williams, Extraterritorial Enforcement, supra note 50, at 345-51, especially 351; Gianviti, 
Le blocage, supra note 39, at 283-86. 

38 See text and sources cited at note 80 supra. 

59 See text and sources cited at note 81 supra. 

80 See case and sources cited in note 97 infra. 

3 Although the court denied the French representative-plaintiff relief on a contractual 
theory because of Article VIII, section 2(b), it granted relief on a tort theory. 

237 N.Y.2d at 229, 333 N.E.2d at 174 (quoting the court's 1963 decision in Banco do 
Brasil, S.A. v. A.C. Israel Commodity Co., 12 N.Y.2d 371, 375~76, 190 N.E.2d 235, 236 
(1963), cert. denied, 376 U.S. 906 (1964)). 

33 Supra note 17. 

% Williams, Extraterritorial Enforcement, supra note 50, at 395. 
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The author understands that U.S. officials were approached with this 
proposal and declined to support it. Changes in section 2(b) were of less 
importance to them than other changes in the Articles of Agreement. Also, 
U.S. policy at the time favored freedom for international transactions and 
liberalization of exchange controls. 

The author is one of the few persons who recommends a broad reading 
of “exchange contracts” to encompass all contracts, but a reading of “involve 
the currency” that would restrict the application of section 2(b) to contracts 
in which the currency is named as the currency of payment or its payment 
or transfer is in fact necessary to performance. This view of the scope of 
“involve the currency” is consistent with the results of most of the decided 
cases, if not with their stated rationales. The United City Merchants case 
involved Peruvian currency, although that currency was not named in the 
sales contract or letter of credit, because the British seller was on notice that 
the Peruvian importer would use the fraudulent invoice in a scheme to 
exchange Peruvian sols for U.S. dollars. Although the court in Moojen 
gave as one of its reasons for denying enforcement of the contract that the 
Dutch party had violated Dutch exchange control regulations, the French 
court’s decision can be fully explained by the failure of the German resident 
to obtain the necessary French approval for the transaction.®* The inter- 
pretation recommended here is also consistent with a 1976 decision of the 
German Federal Supreme Court.” 

Courts that have grounded decisions on a narrow interpretation of 
“exchange contract” have not found it necessary in those decisions to con- 
sider the scope of “involve the currency.” The contract in the Terruzzi case® 
affected the exchange resources of Italy since an Italian resident was a 
party, but the British court enforced the contract. While the British court 
gave as its reason that the contract was not an “exchange contract,” it could 


95 The Peruvian buyer was obligated to sell Peruvian sols to its Peruvian bank over a period 
of 5 years to repay the credit extended by that bank in dollars for the purchase. The sales 
director of the British seller met the manager of the international department of the Peruvian 
bank in Lima and knew that the bank was extending credit to the purchaser. [1979] 2 Lloyd's 
L.R. 498, 501 and 503. For background, see notes 73 and 74 supra and accompanying text. 

% 89 J. Droir INT'L at 726-27, 51 Rev. Critique Droit INT'L Privé at 72. See also Gold & 
Lachman, supra note 80, at 680-83. The case is discussed in the text accompanying note 
80 supra. ‘ 

9 The German Federal Supreme Court (Bundesgerichtshof) has repeatedly stated that 
“effect on exchange resources” is the criterion of whether a country’s currency is “involved.” 
However, the Supreme Court in a 1976 decision pointed out that in each case where the 
Court had applied IMF Article VIII, section 2(b) to deny enforcement of a contract, the 
case involved assets sited in the prohibition country or a claim against a resident of the pro- 
hibition country. The Court was of the opinion that even if the defendant is a resident of the 
prohibition country, section 2(b) does not apply if the claim can be satisfied from the de- 
fendant'’s assets outside the prohibition country. The practice of the German courts appears 
consistent with the position recommended in this article. Decision of Dec. 21, 1976 (not of- 
ficially reported), noted in 31 WERTPAPIER-MITTEILUNGEN: ZEITSCHRIFT FÜR WIRTSCHAFTS- 
UND BANKRECHT 332~34 (1977), discussed in Gold, Courts, supra note 49, 1979, at 599-603. 
Earlier German cases are cited in id., 1980, at 612 n.22. See also Schneider, Problems of Recogni- 
tion of the Carter Freeze Order by the German Courts, 9 INTL Bus. Law. 103, 103-04 (1981). 

5811976] 1 Q.B. 683, 703 (C.A.). The case is discussed in the text accompanying note 71 supra. 


892 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


have reached the same result by reasoning that the currency of Italy was not 
“involved” because the contract provided for payment in sterling and the 
Italian speculator had assets in England that could be applied in satisfaction 
of the sterling obligation. Under this reasoning, the contract was enforce- 
able to the extent that no payments or transfers of lire were required to 
obtain the necessary sterling. 

In weighing the merits of the two competing approaches to the scope of 
“involve the currency,” it is well to consider their ultimate effect on policy. 
The economically oriented definition favors maximum international effec- 
tiveness for exchange control regulations. The textual interpretation favors 
the authority of the courts to enforce contracts in accordance with the ex- 
pectations of the parties to them. The parties to a contract can be expected 
to bear the risks of exchange controls respecting payments and transfers 
in currencies named in the contract. It is also reasonable for them to bear 
the risks resulting from the application of exchange controls to payments 
or transfers in currencies that are in fact necessary to performance of the 
contract. Aside from these cases, however, the author suggests that it is not 
reasonable to burden the parties to a contract with inquiries into the resi- ` 
dencies,of the other parties and the exchange control laws of their countries _ 
of residence (and to make predictions about changes in those regulations) 
when assets are available in the forum that can be applied to satisfy the 
contract obligations. 

If a policy favoring maximum international effectiveness for national 
exchange control regulations should gain acceptance, it would be essential 
that the national regulations be subject to rigorous international scrutiny 
and deserve the extraterritorial application to which they would then 
be entitled. The interests of those countries which favor maximum freedom 
for international transactions and a minimum of restrictions on currency 
payments and transfers should receive respect, which means that countries 
that impose or maintain exchange controls should use only the minimal 
measures necessary to achieve their regulatory goals. Until such policies . 
gain wide acceptance and the IMF has authority to pass judgment on capital 
controls as well as controls respecting current transactions and exercises 
its review of security restrictions more rigorously, it is recommended that 
a narrow interpretation of “involve the currency” should be applied. 

Let us now turn to the application of the competing theories in the Bank 
Markazi litigation in Paris and London. 

It would appear at first blush that the deposit contracts of Bank Markazi 
Iran with the defendant branches of U.S. banks, since they were denomi- 
nated in U.S. dollars, “involved the currency” of the United States by any 
definition of that phrase. In the litigation in Paris and London, however, 
Bank Markazi argued that the contracts did not involve the currency of the 
United States. The contracts, it argued, called for payment in Eurodollars, 
which are not a currency issued by the United States, but rather a special 
kind of money created by the commercial banks outside the United States. 
Bank Markazi pointed out that the issuance of this currency is not controlled 
by the U.S. Federal Reserve System or other U.S. authorities. Eurodollar 
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deposits are instruments of credit created by the defendant banks that are 
valued by reference to the U.S. dollar, but are not dollar deposits.” The 
contracts between the foreign branches of U.S. banks and Iranian govern- 
mental entities were, to use the words of Gianviti, “outside America’s eco- 
nomic sphere.”!° 

The defendant commercial banks argued that their practices in booking 
and transferring Eurodollar credits required a different conclusion. As 
explained earlier, the banks said that as a matter of customary banking 
practice all payments and transfers of Eurodollar deposits with the de- 
fendants were made through transfers in accounts with banks sited in the 
United States, usually through the New York Clearing System.” If the de- . 
fendants’ allegations were true, then: (1) under the textually based defi- 
nition urged here, the deposit contracts “involved” the currency of the 
United States because payments or transfers of dollars in accounts sited in 
the United States would be necessary for performance; and (2) under the 
economically oriented definition of “involved” discussed above, the deposit 
contracts also “involved” the currency of the United States because they ' 
dealt with assets situated within the United States. 

Gianviti has argued that even if transfers in accounts sited in the United 
States were required, there was no economic effect on U.S. exchange re- 
sources because total claims by nonresidents against U.S. residents remained ` 
the same, ownership of the claims simply being transferred from one non- 
resident to another.’ Gianviti drew upon an idea at one time advanced by 
Sir Joseph Gold that “effect on exchange resources” is to be measured only 

‘in quantitative terms. The author submits that if “effect on exchange 
resources” is the test, it is not merely changes in the size of exchange re- 
sources and liabilities but also changes in their composition that must be 
considered. Liabilities to residents of one country should not necessarily 
be assimilated with liabilities to residents of another, even for a country 
issuing a currency convertible in the market. Differences in the exchange 
controls and policies of the two foreign countries may significantly affect the 
policies of the country against which the claims are held and the stability 


5° See note 38 supra and accompanying text. 

Accounts with foreign offices of U.S. commercial banks that are payable only at offices 
outside the United States are not subject to the mandatory reserve requirements and interest 
rate ceilings of Federal Reserve Board Regulations D and Q. However, certain deposits of U.S. 
residents in denominations of less than $100,000 are treated as payable in the United States for 
purposes of Regulations D and Q, notwithstanding the deposit contract terms. 12 U.S.C. 
§§371(a) and 461(b)(6) (as amended effective Sept. 1, 1980); and 12 C.F.R. §§204.112 and 
217.146 (1980) and §§204.2(t) and 217.1(k) (as amended effective May 14, 1981), 46 Fed. Reg. 
27,090-92 (1981). See generally Lichtenstein, United States Legislation and Regulation Applicable 
to Deposits and Loans Held by United States Bank Branches or Subsidiaries Outside the United States, 
in Les Euro-crepits: UN INSTRUMENT DU SYSTÈME BANCAIRE POUR LE FINANCEMENT INTER- 
NATIONAL 409 (1981). 

100 Gianviti, Le blocage, supra note 39, at 287. 

101 See note 35 supra and accompanying text. 

102 Gianviti, Le blocage, supra note 39, at 284-85. 

103 See J. Gorp, THe Cusan Insurance Cases, supra note 53, at 32-35. Cf. 
Gold, Courts, supra note 49, 1976, at 81-82; and èid., 1980, at 613-15. 
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of that country’s currency in the exchange markets. In recognition of these - 
factors, security controls are almost always of a discriminatory character. _ 

Suppose that the facts were not as the defendant banks alleged, that the 
deposit contracts included no implied term that payments or transfers were 
to be made through banks sited in the United States and, further, that the 
use of accounts sited in the United States was not in fact necessary to the 
payment or transfer of these Eurodollar deposits. In that case, under the 
textually based interpretation discussed earlier, which has been recom- 
mended here as the wiser one, the contracts did not “involve the currency” 
of the United States. 

If an interpretation based on effect on exchange resources is applied, 
the situation is less clear. The question then arises whether foreign branches 
of U.S. banks are “residents” of the United States in the sense that their assets 
can be attributed to U.S. exchange resources. Under IMF statistical practice, 
the foreign branches of U.S. banks are residents of the countries where 
they are located and are not residents of the United States.‘ This is essen- 
‘tially a convenient convention for balance-of-payments statistics. Whether 
this convention should be solidified in a legal rule is less clear. From an 
economic perspective, one could argue that the resources of U.S. commercial 
banks, including branches abroad, are ultimately available to U.S. monetary 
authorities to finance international transactions if the U.S. authorities can 
effectively marshal them. Under this view, if the U.S. Treasury regulations 
could effectively be applied to the dollar-denominated deposits with foreign 
branches of U.S. banks, then the deposits would affect the exchange re- 
sources of the United States—but not otherwise. The result isan anomalous 
situation: application of the criterion devised to define the scope of com- 
pulsory extraterritorial effect of the exchange control regulations depends 
on a prior determination of the extraterritorial effect of the regulations. 
` In this situation, resort must be made to other jurisdictional criteria. The 
idea discussed earlier that courts in the United Kingdom and France 
should normally not be precluded from ordering actions that can be fully 
performed in those countries would appear to provide guidance for 
this case. 1° 

In conclusion, if the dollar-denominated deposit contracts of Bank 
Markazi with the London and Paris branches of U.S. commercial banks 
provided, asan implied term, for payment through banks sited in the United 
States or if it was necessary for the defendant banks to make payments or 
transfers through banks sited in the United States, or to transfer U.S. paper 
currency, then the contracts “involved the currency” of the United States 
within the meaning of section 2(b) of IMF Article VIII. Otherwise, the con- 
tracts did not “involve the currency” of the United States. 

Were the U.S. regulations consistent witk the IMF Agreement? Only contracts 
that are contrary to exchange control regulations “maintained or imposed 
consistently with this [IMF] Agreement” come within the scope of section 


10% IMF, BALANCE OF PAYMENTS MANUAL 22-23 and 146, paras. 63-67 and 435 (4th ed. 
1977). : 
195 See notes 36-42 supra and accompanying text. 
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2(b) of IMF Article VIII. Exchange controls requiring IMF approval under 
section 2(a) that have not been granted such approval need not be given 
extraterritorial recognition. May national courts determine whether par- 
ticular controls require IMF approval, or must they seek and follow the l 
IMF's determination on the matter? If the regulations have been approved 
or are, say, capital controls that do not require IMF approval, must they 
be treated by the courts as consistent with the IMF Agreement? 

Compliance by members with the Articles of Agreement is of direct con- 
cern to the International Monetary Fund as an organization. The drafters 
of the Articles of Agreement were concerned to avoid having tribunals 
outside the IMF structure pass judgment on matters relating to whether a 
member’s conduct was in conformance with the Articles. Article XXIX of 
the IMF Agreement provides that any question of interpretation of the 
provisions of the Articles arising between IMF members must be submitted 
to the Fund for decision.’ The weight of authority holds that IMF inter- 
pretative decisions must be followed by national courts.’ As we have seen, 
the Articles vest the Fund with authority to approve exchange re- 
strictions. Restrictions approved by the Fund cannot be challenged as 
inconsistent with the IMF Agreement.’ ; 

While one author has appeared to suggest that a court can independently 
determine whether a country’s restrictions are maintained or imposed 
“consistently” with the IMF Agreement,’” this is not correct. The Fund has 
not wanted national courts to pass on such fundamental issues with poten- 
tially far-reaching consequences. The Executive Board’s 1949 decision 
formally interpreting Article VIII, section 2(b), states that “the Fund is 
prepared to advise whether particular exchange control regulations are 
maintained or imposed consistently with the Fund Agreement.”!* The 
author believes that by this statement the Fund has reserved to itself ex- 
clusive authority to determine whether a member’s exchange controls are 
or are not consistent with the IMF Agreement. If a judge makes an inde- 
pendent determination, he commits an error. 


106 Article XXIX also spells out the procedures for making a formal interpretation. 

107 U.S. Federal Communications Commission decision in International Bank for Recon- 
struction & Development & International Monetary Fund v. All America Cables & Radio, Inc., 
17 F.C.C. 450 (1953), 22 ILR 705 (1958), discussed in Gold, Courts, supra note 49, 1962, at 
20--27 and 55-59. Compare the reasoning of the French Constitutional Council decision of 
April 29, 1978, [1978] J.O. 1943. The reasoning but not the conclusion of the French decision 
is criticized in Gold, Courts, supra, 1980, at 602-12; and Carreau, L’Augmentation de la quote- 
part de la France au Fonds monétaire international: La décision du Conseil Constitutionnel du 29 
avril 1978, 83 Rev. GENERALE Drorr INT'L Pustic 209 (1979). See generally J. GOLD, INTERPRETA- 
TION BY THE Funp (IMF Pamphlet Ser. No. 11, 1968); 2 J. HorserreLp & M. DE VRIES, supra 
note 21, at 567—73; and Gold, Weighted Voting Power: Some Limits and Some Problems, 68 AJIL 
687, 696-99 (1974). Cf Mann, The “Interpretation” of the Constitutions of International Finan- 
cial Organizations, 43 Brit. Y.B. INTL L. 1 (1968—1969), reprinted in F. MANN, STUDIES IN INTER- 
NATIONAL Law, supra note 36, at 591 (limits on IMF interpretation authority). 

108 See Gold, Courts, supra note 49, 1980, at 609. See also letter of G. Nicoletopoulos. infra p. 
900, paras. 3 and 4. 

108 Williams, Foreign Exchange Control Regulation, supra note 50, at 247~48. 

110 E B. Decision No. 446-4, supra note 51. 
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The Fund follows the policy of responding to inquiries from businessmen 
and lawyers, as well as from governmental officials, about whether specific 
exchange control regulations of members are consistent with the Articles 
of Agreement.’ The Director of the Legal Department of the IMF has ex- 
plicitly stated that the U.S. Iranian Assets Control Regulations were ap- 
proved by the Fund in accordance with its nonobjection procedure for 
security restrictions, and he has further stated: “Restrictions that have been 
approved by the Fund under Article VIII, Section 2(a) constitute exchange 
control regulations maintained consistently with the Fund’s Articles in the ` 
sense of Article VIII, Section 2(b).”! For the reasons stated above, this 
determination of the IMF is binding on national courts and is not subject to 
review by them. 

One should be careful, however, about assuming that exchange restric- 
tions that do not require Executive Board approval under section 2(a), or 
capital controls (because they do not require Fund approval), are by defi- 
nition “consistent” with the IMF Agreement. Sir Joseph Gold, relying on 
the language of Articles VI and VIII, has argued for this conclusion.” 
However, the Fund has never made a formal interpretation of Article 
VIII, section 2(b) that is so sweeping. An argument could be made that in 
addition.to meeting the requirements of Article VI and Article VIII, section 
2(a), exchange control regulations must also be consistent with other pro- 
visions of the Agreement, including the purposes stated in Article I and 
Article IV, section 1. However, it would be unwise for national courts to 
make such inquiries unaided by the Fund. The better course would be for 
the Fund to consider Article I and Article IV, section 1, as well as Article 
VI and Article VIII, section 2(a), when it determines whether particular 
controls are maintained or imposed consistently with the IMF Agreement.’ 


EXTRATERRITORIAL APPLICATION OF SECURITY 
RESTRICTIONS—SOME PROBLEMS 


As we have seen, members of the International Monetary Fund are re- 
quired by IMF Article VIII, section 2(b) to give some extraterritorial effect 
to exchange control regulations, including security restrictions that have 
been approved by the Fund. Some absurd or unreasonable results can 
follow from the application of section 2(b) to security restrictions. For ex- 
ample, the courts of an IMF member against which a security restriction 
is directed are required to give the restriction recognition in its terri- 
tory. To the extent that the U.S. Iranian Assets Control Regulations applied 
to branches of U.S. banks in London and Paris, they also applied to branches 


111 See, e.g., IMF statements quoted in J. Gop, THE CUBAN INSURANCE CASES, supra note 53, 
at 3; and in Gold, Courts, supra note 49, 1976, at 52-54; and id., 1977, at 195 and 199. 

12 Letter of G. Nicoletopoulos, infra p. 900, para. 3. See also para. 4. 

113 Gold, Courts, supra note 49, 1977, at 212. : 

14 Tn a decision concerning a similar phrase in Article V, relating to the use of the IMF's 
financial resources, the Executive Board has stated: “The phrase ‘consistent with the pro- 
- visions of this Agreement in Article V, Section 3, means consistent both with the provisions of 
the Fund Agreement other than Article I and with the purposes of the Fund contained in 
‘Article 1.” E.B. Decision No. 287—3 (1948), SELECTED Decisions, supra note 21, at 36. 
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in Tehran. To the extent that courts in London and Paris were required by 
section 2(b) to give extraterritorial effect to those regulations, so were the 
courts of Iran since Iran, too, is an IMF member. 

It expects too much of a legal rule, like section 2(b), to require courts 
to apply it when they perceive the application as undermining their coun- 
try’s national security or fundamental values. One should also not expect 
forums in third countries, such as the United Kingdom or France, to 
readily apply legal rules that determine in advance which of two IMF mem- 
ber countries to favor (Iran or the United States) when one has imposed 
regulations against the other as a means of exerting political pressure. 

The IMF's 1949 interpretation of section 2(b) explicitly states that the 
Fund will lend its assistance to members in connection with problems that 
arise under section 2(b) or under the interpretation given in that decision. ™’ 
The Bank Markazi cases would appear to be ones where such assistance could 
have been sought. However, rather than carving out an exception to section 
2(b) for security restrictions or dealing with 2(b) problems relating to them 
on an ad hoc basis, a better approach would be for the International Mone- 
tary Fund’s Executive Board to review Decision No. 144 relating to the 
approval of security restrictions.'!® As previously explained, if restrictions 
require IMF approval and are unapproved, national courts are not required 
to give them extraterritorial effect under section 2(b). me l 

Because the IMF lacks competence and expertise to appraise the security 
needs as compared to the economic problems of its members, "? it should 
not attempt to do so. To that extent, its present policies are wise. However, 
it is recommended that Decision No. 144 be amended to change the pro- _ 
cedure that currently culminates in approval of security restrictions. The 
IMF's procedure should be revised to treat security restrictions as unap- 
proved unless in the particular case the Executive Board adopts a decision 
approving them. 

What test should the IMF apply in deciding whether to approve security 
restrictions? One possibility would be to approve them when they are 
adopted as protective measures but not when they are used as sanctions to 
pressure another IMF member; but the difficulty of determining whether 
security restrictions are defensive or offensive in character argues against 
the use of this test. When the U.S. Iranian Assets Control Regulations were 
first promulgated, they were described as protective measures. Five months 
later they were explicitly described as sanctions intended to put pressure 
on Iran to release American diplomatic and consular personnel being held 
hostage. At what time during that period did the regulations change charac- 
ter?’ A preferable practice would be for the International Monetary Fund 
to adopt the policy of approving security restrictions only when they have - 


15 E.B. Decision No. 446-4, supra note 51. . Y6 Supra note 21. 

"7 See IMF Art. I and Art. XII, §8. E.B. Decision No. 144, supra note 21, explicitly states 
in its first paragraph: “The Fund does not . . . provide a suitable forum for discussion of 
the political and military considerations leading to actions [for the preservation of national 
or international security].” , F 

18 See notes 5-8 and 13 supra and accompanying text. 
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been called for in resolutions adopted by he United Nations Security 
Council. Such a policy would recognize the distinctive competences of the 
two organizations and would be consistent with the relationship agreement. 
between them.'!® Although not compelled by the relationship agreement, 
such a policy would be a wise one for the IMF to follow. 

When the Security Council acts under Articles 41 and 42 of chapter VII 
of the UN Charter to deal with threats to the peace; breaches of the peace, 
or acts of aggression, it has the authority to adopt decisions that are binding 
on the member states. Charter Article 48 obligates UN members to carry 
out Security Council decisions under chapter VII “directly and through 
their actions in the appropriate international agencies of which they are 
members.” The IMF, in its relationship agreement with the United Nations, 
“takes note” of Article 48 and states that in the conduct of its activities it 
will “have due regard for decisions of the Security Council under Articles 
41 and 42 of the United Nations Charter.””° In the relationship agree- 
ment the United Nations recognizes that the IMF is an independent inter- 
national organization with responsibilities in economic and related fields but 
does not recognize any competence in the security area.” 

. If the practice recommended here had been followed by the IMF, it 
would haye approved security restrictions imposed by members pursuant 
to, Security Council resolutions on Rhodesia.” The IMF would not have 
approved the U.S. restrictions relating to Iran because the Security Council 
- did not adopt a resolution calling for them. 

The proposals made here need not result in the uhdleate enforcement 
of contracts that are inconsistent with security restrictions adopted by IMF 
members. Consider the Bank Markazi litigation. As we have seen, the criteria 
for the application of IMF Article VIII, section 2(b) in the Bank Markazi 
cases appear on the facts of those cases to coincide with, or fall within, traditional 
jurisdictional criteria for extraterritorial recognition of the U.S. controls. 
Quite apart from the application of section 2(b), the courts in both France 
and the United Kingdom intended to give a full hearing to the arguments 
concerning the terms of the contracts and the methods of performance. 
Further, additional arguments could have been considered had the parties 
put them forward. If it was a genuine issue, the French courts could have 
considered whether Bank Markazi “abused a right” if its purpose in seeking 
to withdraw the funds was to disrupt the dollar’s stability in the exchange 
markets. And it should not be forgotten that the French and British Govern- 
ments, if they had wished, could have adopted regulations of their own 
barring enforcement of the contracts as a sanction against Iran for its treat- 
ment of the hostages. 

The policies recommended here will not prevent countries from in fact 
applying sanctions when they find important reasons for doing so; the 
policies will prevent the sanctions, in the absence of a UN Security Council 


us Agreement between the United Nations and the International Monetary Fund, entered 
into force Nov. 15, 1947, 16 UNTS 328, SELEcTED DECISIONS, supra note 21, at 227. 

120 Jd., Art. VI. -< 21 Jd., Art. 1(2). 

122 See note 22 supra. 
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call for them, from carrying the imprimatur of the IMF. The recommended 
changes in IMF procedures and policies on security restrictions can be 
accommodated within the organization. It is presently Fund law. that 
members can use special drawing rights, can make drawings in the reserve 
tranche of the General Resources Account, and may be permitted to make 
credit tranche drawings in that account even when they maintain unap- 
proved exchange restrictions. An IMF policy of refusing to approve sécurity 
restrictions in the absence of a UN Security Council call for them might well 
encourage members to justify on economic grounds restrictions which they 
would now describe as security restrictioris. This would mean, under the 
proposals made here, that the restrictions would then fall within the IMF's 
competence and expertise. It is possible that the U.S. Iranian Assets Control 
Regulations could have been fully justified, for an initial short period, on 
economic grounds as necessary to prevent disruption of the exchange 
market.*? Under the recommendations made here, the IMF would continue 
to appraise economically justified restrictions and to approve or refuse to 
approve them in accordance with its policies grounded in economic criteria. 
If approved, they would be exchange control regulations maintained or im- 
posed consistently with the IMF mpecerient to which Article VIII, section 
2(b) applies. 


CONCLUSION 


The cases brought by Bank Markazi Iran in the courts of France and the 
United Kingdom against the Paris and London branches of U.S. commercial 
banks involved contested factual issues about the implied terms of the de- 
posit contracts denominated in dollars and about the necessity for pay- 
ments or transfers out of these accounts to take place through accounts 
sited in the United States: Because the cases were essentially mooted by the 
U.S.-Algeria-Iran agreements relating to the release of the hostages, the, 
factual issues were never decided. 

If the defendant banks’ allegations had been found correct, then the 
courts would have been precluded on the basis of traditional jurisdictional 
concepts from ordering the banks to effect the payments and transfers re- 
quested by Bank Markazi. IMF Article VIII, section 2(b), on the basis of 
those facts, also required the courts of France and the United Kingdom to 
respect the U.S. Iranian Assets Control Regulations and to refrain from 
ordering the defendants to effect the payments or transfers. Although a 
number of questions were presented on those assumed facts regarding the 
application of section 2(b), the principal issue was whether the deposit 
contracts were “exchange contracts.” The author concluded that the deposit. 
contracts were “exchange contracts” within the meaning of section 2(b), 
although some previous cases decided by British courts might argue for a 
different conclusion. 

If the defendants’ factual allegations respecting the implied terms of the 
deposit contracts and the allegations respecting the necessity of transfers in 


123 See notes 5 and 8 supra and accompanying text. 
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the United States had been found to be without substance, then traditional 
jurisdictional concepts would have permitted the courts of France and the 
United Kingdom to order performance of the contracts as requested 
by Bank Markazi. This situation posed more difficult questions about the 
application of IMF Article VIII, section 2(b). Particular attention was 
directed to-whether the deposit contracts in these circumstances “involved 
the currency” of the United States. The conclusion reached was that they 
did not, although the question was not an easy one to answer. 

An essential purpose of the international monetary system is to provide 
a framework that facilitates the exchange of goods, services, and capital. 
The principle of mutual respect for other countries’ laws that underlies 
IMF Article VIII, section 2(b) requires that the duty of a country to recog- 
nize another country’s currency controls be balanced by a duty of the latter 
to act reasonably in the use of controls. The Fund’s jurisdiction over con- 
trols of its members provides the best rationale for requiring recognition of 
those controls. That jurisdiction should be thoughtfully exercised. We have 
examined the IMF’s practice in granting approvals of exchange restrictions 
adopted for reasons of security. Because the IMF is not competent to 
evaluate the merits of these controls, changes are recommended in the 
procedures and criteria employed by the IMF in deciding whether particu- 
lar restrictions should be approved. 


ANNEX 


INTERNATIONAL MONETARY FUND 


WASHINGTON, D.C. 20431 


January 9, 1981 
Dear Professor Edwards: 


I refer to your letter of December 2, 1980, requesting information con- 
cerning the treatment by the Fund of the United States Iranian Assets 
Control Regulations, The following information may be of assistance to you. 


1. The United States Government notified the Fund on November 29, 
1979, in accordance with Executive Board Decision No. 144-(52/51), that 
effective November 14, 1979, it issued regulations imposing restrictions 
on the making of payments and transfers by persons subject to the juris- 
diction of the United States which involved the Government of Iran, its 
instrumentalities or controlled entities. 


2. According to Executive Board Decision No. 144-(52/51), a member 
that imposes restrictions on payments and transfers for current interna- 
tional transactions that are not otherwise authorized by the Fund’s Articles 
of Agreement and that, in the judgment of the member, are solely related 
to the preservation of national and international security shall notify them to 
the Fund. Thereafter, in the terms of that decision, “Unless the Fund 
informs the member within 30 days after receiving notice from the member 
that it is not satisfied that such restrictions are proposed solely to preserve 
such security, the member may assume that the Fund has no objection to the 
imposition of the restrictions.” 
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3. For the United States notification of November 29, 1979, the 30-day 
period ended December 29, 1979, and within that period the Fund did not 
take any action to notify the United States under the sentence of Decision 
No. 144-(52/51) quoted above. Accordingly, the Fund has approved the 
restrictions imposed by the United States under the measures of November 
14, 1979, including the amendments to the regulations of November 19, 
1979, to the extent that these restrictions fall within the scope of Article 
VIII, Section 2(a) of the Fund’s Articles. Restrictions that have been ap- 
proved by the Fund under Article VIII, Section 2(a) constitute exchange . 
control regulations maintained consistently with the Fund’s Articles in the 
sense of Article VIII, Section 2(b). 


4. On April 28, 1980, the United States notified the Fund, in accordance 
with Executive Board Decision No. 144-(52/51), of amendments to the 
United States Iranian Assets Control Regulations issued April 7, 1980 and 
April 17, 1980 which imposed restrictions on the making of certain pay- 
ments and transfers by persons subject to the jurisdiction of the United 
States, which involved the Government of Iran, its instrumentalities or 
controlled entities, enterprises controlled by Iran, or persons in Iran. For 
this notification, the 30-day period under Executive Board Decision No. 
144-(52/51) ended on May 28, 1980, and within that period the Fund did not 
take any action under , Decision No. 144. Thus, exchange restrictions 
involving the Fund’s jurisdiction within Article VIII, Section 2(a) of the 
Articles contained in the amendments are maintained consistently with the 
Fund’s Articles. 


5. The United States has also communicated additional amendments to 
the Iranian Assets Control Regulations, but, because they were not found ` 
to involve additional or intensified restrictions, they have not been treated 
as requiring separate notification under Executive Board Decision No. 
144-(52/51). 


6. With regard to the rendering of advice concerning Article VIII, Sec- 
tion 2(b), the Executive Board has decided that: 


“The Fund will be pleased to lend its assistance in connection with 
any problem which may arise in relation to the foregoing interpreta- 
tion or any other aspect of Article VIII, Section 2(b). In addition, the 
Fund is prepared to advise whether particular exchange control regu- 
lations are maintained or imposed consistently with the Fund 
Agreement.” 


(Executive Board Decision. No. 445-4, 
June 10, 1949, Selected Decisions, 
8th Issue, pp. 131-32.) 


Pursuant to this Decision, the Fund has responded to inquiries in the past. 
As far as I know, there have not been any formal requests to the Fund for 
advice regarding the status of the United States Iranian Assets Control 
Regulations pursuant to the last sentence of the Decision: This does not 
refer, however, to informal or routine inquiries to the Fund staff. 


7. On the other questions raised in your letter, I am not in a position to 
express a view. First, as you are aware, some of these points might bear on 
current litigation concerning the Iranian assets, and it would not be appro- 
priate for me to anticipate the views that the Fund might express in response 
to ages that might be addressed to it pursuant to Decision No. 446-4 
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mentioned above. Secondly, these points have been the subject of consider- 
able discussion in court decisions and academic writings (including, in the 
latter category, those of Sir Joseph Gold). 


I trust that these general reactions to the questions contained in your 
letter will be of help in your research. 


Yours truly, 


George P. Nicoletopoulcs 
Director 
Legal Department 


EDITORIAL COMMENT 


INTERVENTION IN THE INTERNATIONAL COURT 


For the first time the International Court of Justice has squarely faced 
and ruled upon the right of a third state to intervene in a case to which two 
other states are parties.’ The litigation was the Case Concerning the Continental 
Shelf (TunisialLibyan Arab Jamahiriya), Application of Malta for Permisston to 
Intervene, Judgment of April 14, 1981.2 The Court unanimously denied 
permission to intervene, but three judges appended separate opinions 
which contain matters of considerable interest. 

Malta’s Application was based on Article 62 of the Statute which provides: 


1. Should a State consider that it has an interest of a legal nature which 
may be affected by the decision in the case, it may submit a request to the 
Court to be permitted to intervene. 


2. It shall be for the Court to decide upon this request.* 


‘Article 81, paragraph 2 of the Rules of Conn requires the Application 
to set out: x 


(a) the interest of a legal nature which the State applying to intervene 
considers may be affected by the decision in that case; 

(b) the precise object of the intervention; 

(c) any basis of jurisdiction which is claimed to exist as between the 
State applying to intervene and the parties to the case. 


This text, adopted in 1978, is importantly different from the text of Article 
69 of the 1972 Rules, which had provided that the application shall contain: 
“a description of the case; a statement of law and fact justifying interven- 
tion; and a list of the documents in support.” 

The provision of paragraph (c) of the 1978 Rules i is very important, but 
the Court did not find it necessary to deal with it, having reached its decision 
on other grounds as will be noted. But:Judge Morozov’s Separate Opinion 
rests on his conclusion that the intervenor must prove a jurisdictional basis. 
Judge Oda would allow the intervening state to “participate but not as a 
party within the meaning of the term in municipal law,” even though it 
“does not have a proper jurisdictional link with the original litigant States” 


! But the question had been raised both in the Permanent Court of International Justice ' 
and in several cases in the present Court. The Court calls attention (para. 27 of the Judgment, 
note 2 infra) to the Fiji Application to intervene in the Nuclear Test cases ([1974] ICJ Rep. 530, 
535) and Libya, in particular, emphasized the views expressed by several members of the 
Court in individual opinions in that case. See also M. HUDSON, THE PERMANENT COURT OF INTER- 
NATIONAL JUSTICE 1920-1942, §432, at 419 ff. (1943), and 1 S. ROSENNE, THE Law AND 
PRACTICE OF THE INTERNATIONAL COURT 430 ff. (1965). 

? [1981] IC] Rep. 3. 

3ICJ, ACTS AND DOCUMENTS CONCERNING THE ORGANIZATION OF THE Court, No. 3, 
at 85 (1977). 
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(p. 27). Judge Schwebel concludes that “the State seeking to intervene jesd 
not establish that it has jurisdiction to litigate with the parties to the principal 
case” (p. 40). The jurisdictional issue therefore awaits some future decision. 

The Court held that the “very character of the intervention for which 
Malta seeks permission shows . . . that the interest of a legal nature in- 
voked by Malta cannot be considered to be one ‘which may be affected by 
the decision in the case’ within the meaning of Article 62 of the Statute” 
(para. 33). “The precise object of Malta’s intervention in the TunisialLibya 
case is stated in the Application to be to enable Malta to submit its views to the 
Court on the issues raised in the pending case before the Court has given its 
decision in that case” (para. 14). 

Malta, said the Court, would submit arguments “not objectively as a kind 
of amicus curiae, but as a closely interested participant” (para. 32). Although 
Article 62, paragraph 2 of the Statute says, “It will be for the Court to decide”, 
upon a request to intervene, the Court said that this did not confer upon it 
“any general discretion to accept or reject a request for permission to inter- 
vene for reasons simply of policy” (para. 17). Judge Schwebel indicated 
that the Court might reach a certain conclusion for “considerations of . 
judicial policy” (p‘ 34). Judge Oda thought that one aspect of the problem 
“should be considered from the viewpoint of future judicial policy, and 
‘more particularly from the viewpoint of the economy of international 
justice” (“du point de vue de la bonne administration de la justice interna- 
tionale”) (p. 31). 

These are important indications of a judicial approach. They were perti- 
nent also to the consideration of Article 63 of the Statute which gives a 
“right. to intervene” to a state party to a convention whose construction is 
in question in a case. This right has not been often used and is granted be- 
cause, despite Article 59 of the Statute (“The decision of the Court has no 
binding force except between the parties and in respect of that particular 
case”), the Court’s interpretation of a convention in one case is bound to have 
pervasive authority. Judge Oda rightly states, “there is little doubt that, in 
a case where the construction of a particular convention is in dispute, the 
construction placed upon it by the Court in a previous case will tend to pre- 
vail” whether or not third states had intervened (p. 30). And “there seems to 
be no convincing reason why the Court's interpretation of the principles 
and rules of international law should be of less concern” to other states (ibid.). 
He calls this a type of “non-party intervention.” On the contrary, the Court 
held: “If Malta is merely preoccupied with the principles and rules of law 
which may hereafter be stated in the Court’s judgment, this does not con- 
stitute’ a proper or sufficient justification for intervention under Article 

62” (para. 15). 

Unlike Article 62, Article 63 does not require that the intervening state 
should “consider that it has an interest of a legal nature which may be af- 
fected by the decision in the case.” Such an interest is assumed. The identifi- 
cation of the type of “legal interest” which under Article 62 must be demon- 
strated, is the central point of the Court's decision. Judge Oda poses the 
situation where “a right erga omnes is at issue between two States, but a third 
State has also laid a claim to that right” (p. 27). As examples he suggests a case 
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where a third state might also lay claim to sovereignty over an island or to 
some territory whose boundary is in issue. Another case of a more indirect 
interest would be found if a third state, contemplating intervention on be- 
half of national stockholders in a foreign corporation, had sought to inter- - 
vene in the Barcelona Traction’ case where the issue essentially was the jus 
standi of Belgium to protect a claim on behalf of Belgian shareholders in a 
Canadian corporation. 

In cases of requests for an advisory opinion, the Court rather welcomes 
the views of interested states. They do not have to prove an interest “of a 
legal nature.” The situation can be illustrated from the Court’s most recent 
advisory opinion, namely, that of December 20, 1980 on Interpretation of 
the Agreement of 25 March 1951 Between the WHO and Egypt.” The “Registrar, 
pursuant to Article 66, paragraph 1, of the Statute of the Court, gave notice 
of the request for [an] advisory opinion to all States entitled to appear before 
the Court” (para. 2). Then, in accordance with paragraph 2 of Article 66, the 
President of the Court decided that those states who were members of WHO - 
and were also entitled to appear before the Court “were likely to be able to 
furnish information on the question” (para. 3), and these states (and the 
WHO itself) were informed of the date by which they might submit state- 
ments. Eight states submitted written statements and subsequently oral 
statements were made on behalf of five of those states. If a state entitled to 
appear before the Court but not a member of WHO and therefore not,a 
recipient of the special notice, wanted to submit a statement or to be heard — 
according to paragraph 3 of Article 66—it had to “express a desire . 
and the Court will decide.” It is not clear on what grounds the Court 
could refuse. 

The Court -in advisory opinion cases has generally been liberal in ad- 
mitting statements from states, although less so from organizations.® 

From a general point of view, it would seem desirable that many states 
should interest themselves in the Court and that the holdings and the dicta 
of the Court should come to play a more prominent part in diplomatic 
exchanges. 


Encouraging states to intervene more often and more actively . 
will not make the Court more active. Only the build-up of a docket of 
contentious cases which affords reasonable opportunities for interven- 
tion can do that. But a more active participation by third states . . 
could make the Court more relevant in international litigation, and 
enable it to serve more effectively the causes of international peace 
and justice.” 


4[1970] ICJ Rep. 3, 102. 

5 [1980] IC] Rep. 73. 

€ See G, GUYOMAR, COMMENTAIRE DU REGLEMENT DE LA COUR INTERNATIONALE DE JUSTICE: 
INTERPRÉTATION ET PRATIQUE 456 ff. (1973); and M. Hupson, supra note 1, 
at 423-24, esp. n.6. 

7 Miller, Intervention in Proceedings Before the International Court of Justice, in 2 THe FUTURE 
OF THE INTERNATIONAL COURT OF Justice 550 (ed. L. Gross 1976). Miller deals also with 
interventions “by persons other than states,” but this interesting suggestion is outside the 
scope of this comment. 
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Short of an application for permission to intervene, interested states may 
ask for copies of pleadings in the case, and indeed an examination of the 
pleadings may be desirable in order to decide whether to seek to intervene. 
In Tunisia/Libya not only Malta but also the United States, Canada, the 
Netherlands, Argentina, and Venezuela requested copies of the pleadings. 
One of the parties objected and the President of the Court decided that the 
pleadings would not be made available “for the present” (para. 4). In the 
Aegean Sea Continental Shelf case (Greece v. Turkey),® Burma requested the 

_ pleadings and, there being no objection from the parties, the request was 
granted. 

Would the possibility of interventions discourage other states from sub- 
mitting cases to the Court? Tunisia and Libya both objected to Malta’s 
intervention. 

Certain factual elements necessarily colored the arguments in this case 
although the Court did not seem to stress them. Malta and Libya had been 
arguing about the delimitation of their respective continental shelves for 
some time and in 1976 had signed but not ratified an agreement to sub- 
mit their differences to the International Court. Incidents led Malta to ap- 
peal to the Security Council of the United Nations and the Secretary- 
General‘sought to bring about an agreement.® Apparently agreement had 
been reached on the terms of submission to the Court, but Malta alleged 
that Libya had interposed a last-minute condition, namely, that Malta would 
not engage in any drilling until the Court had decided their case. Libya took 
the position that it was Malta which was delaying ratification of the agree- 
ment to submit to the Court and that when the agreement was duly ratified, 
the claims of Malta would be decided by the Court; Malta could present its 
views on its continental shelf boundaries when their case came before the 
Court. Libya and Tunisia both submitted to the Court their views on the 
requirements for securing the Court’s permission to intervene, require- 
ments which they argued were not met by Malta. There was discussion 
of what the Court calls “particular geographical and geomorphological 
factors” (para. 29), and Tunisia stressed the fact that the Court in the North 
Sea Continental Shelf cases’ had clearly established the difference between 
-the boundaries of the continental shelf for opposite and for adjacent states. 
This boundary problem has been one of the continuing difficulties in the 
law of the sea negotiations and is still unresolved." 


8 [1978] ICJ Rep. 3, para. 11. 

? Much of the situation is described in Report by the Secretary-General to the Security 
Council on the Mission of his Special Representative to Malta and the Libyan Arab Jamahiriya, 
UN Doc. S/14256 (Nov. 13, 1980); and see UN Docs. 8/14331 and S/14332 (Jan. 16, 1981), 
$/14343 (Jan. 23, 1981), 5/14348 (Jan. 29, 1981), S/14357 (Feb. 3, 1981), and 8/14375 (Feb. 
15, 1981). i 

After the decision of the Court rejecting its Application to intervene, Malta again asked the 
Security Council to deal with what it considered the fact that Libya had gone back on its 
undertaking to submit their dispute over the delimitation of the continental shelf to the 
Court. UN Press Release WS/1033, July 24, 1981, at 5. 

1011969] ICJ Rep. 3. Tunisia and Libya are “adjacent” states, while Malta is “opposite” 
Libya. i 
it See Delegation Report— 10th Session of the Third United Nations Conference on the 
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The attitude of the original litigant states toward interventions may de- 
pend on whether or not the intervenor is considered a “party” to the case. ` 
But if the interpretation of a multipartite treaty is in question, other states 
have a right under Article 63 to intervene and the original parties may not 
object. This-situation might arise when the construction of the treaty is a 
central issue or possibly where it is incidental, as, for example, if there were 
invocation of the Vienna Convention on Treaties. 

In the Statute of the Permanent Court of International Justice, the 
English text of Article 62 ended with the words “asa third party.” There was 
no corresponding expression in the French text. The Court stated (in para. 
25) that the change in the text 


was done in the Committee of Jurists responsible for preparing the new 
Statute on the basis of a proposal from its drafting committee which 
considered the phrase to be “misleading”. The Rapporteur of the Com- 
mittee at the same time underlined in his report that no change had 
been found necessary in the French text and that the elimination of the 
phrase “as a third party” from the English text was not intended to 
“change the sense thereof”. 


But Judge Oda (p. 24), who annotates this change more fully, concludes: 


There is in the records of the discussions no suggestion that in 1920 
the drafters had specifically in mind the idea of intervention “as a 
party”. Given this want of information, it does not seem justified to draw 
conclusions about the meaning of intervention “as a third party” based 
essentially on the English text of the Statute. Thus I cannot agree with 
the Court that anv debates in the Permanent Court showed that “it 
seems to have been assumed that a State permitted to intervene under 
Article 62 would become a ‘party’ to the case” (para. 24). 


Judge Schwebel (p. 39) submits that Malta 


refrains from endeavoring to join as a party to the suit and seeks to join 
as what might be termed a “non-party”. 


To the extent it comes in, it does not propose to come all the way 
in. . . . [T]he Court may reasonably exercise the power of decision 
expressly accorded it by paragraph 2 of Article 62 of the Statute. to 
deny it permission to intervene in this way.” 


But one may add, if the Court has this discretion it might as well decide for 
“considerations of judicial policy” that it would be advantageous to the cause 
of justice to allow Malta to present its arguments. 

The Court clearly had in mind the possible attitude of the original liti- 
gating states as indicated in the following passage: 


[Malta] seeks permission to submit its views with respect to the 
applicable principles and rules of international law, not merely from the 


Law of the Sea, March 9-April 24, 1981, New York, in U.S. Policy and Third United Nations 
Conference on the Law of the Sea: Hearings Before the House Comm. on Foreign Affairs, 97th Cong., 
Ist Sess., App. 1, at 53 (1981). 

12 Libya, in its Observations to the Court on Malta’s Application, suggested that Malta sought 
to be a “quasi-party.” Malta said it sought the position not of a “party” but of a “participant” 
(para. 12). 
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point of view of their operation as between Libya and Tunisia but also of 
their ‘operation as between those States and Malta itself. Yet Malta 
attaches to its request an express reservation that its intervention is not 
to have the effect of putting in issue its own claims with regard to those 
same matters vis-a-vis Tunisia and Libya. This being so, the very 
character of the intervention for which Malta seeks permission shows, in 
che view of the Court, that the interest of a legal nature invoked by Malta 
cannot be considered to be one “which may be affected by the decision 
in the case” within the meaning of Article 62 of the Statute [para. 33]. 


The Court adds, as an additional reason for rejecting permission to Malta, 
that such intervention would leave the parties uncertain as to whether and 
how they should consider their own legal interests vis-a-vis Malta as part of 
the present case of Tunisia/Libya, and this would not be a proper burden 
to place on the parties (para. 34). 

Near the end-of the Judgment (para. 35), the Court states: 


y 


The findings at which it arrives and the reasoning by which it reaches 
those findings in the case between Tunisia and Libya will therefore 
inevitably be directed exclusively to the matters submitted to the Court 
‘in the Special Agreement concluded between those States and on which 
its jurisdiction in the present case is based. It followsthat no conclusions 
or inferences may legitimately be drawn from those findings or that 
reasoning with respect to rights or claims of other Tp not parties 
to the case. 


This is, to be sure, technically true, but if ratifications of the agreement 
of 1976 between Libya and Malta are eventually exchanged so that the 
Cour: is seized of that case, it is not credible that Libya will refrain from 
basing written and oral arguments on any conclusions or reasoning in the 
judgment in Tunisia/Libya which may support its claims against Malta. Libya 
is, however, a party to Tunisia v. Libya and therefore not actually covered 
by the last sentence just quoted from the Court's judgment which refers to 
“other States not parties.” But counsel for Malta also would certainly in- 
voke any conclusions or reasoning which might support its claims against 
Libya. It is possible that with new judges on the bench, the Court might alter 
its conclusions .or reasoning, but the weight of precedent is great. The 
“Court adopts position after position on the basis of or in the light of, state- 
ments of law contained in prior decisions. This practice represents what | is 
now the habitual procedure of the Court.”" 

It does seem to the present writer that the decision of the Court leaves the 
problem in a somewhat artificial situation as respects interventions under 
Article 62 and Article 63 of the Statute. If the pending Law of the Sea 
Treaty were completed and in force and if Malta, Tunisia, and Libya were 
all parties to it, Malta could intervene subject to the Court’s position cited 
from zhe Haya de la Torre case ([1951] ICJ Reports, pp. 74, 76-77) that “the 
right -o intervene under Article 63 is confined to the point of interpreta- 
tion which is in issue in the proceedings, and does not extend to general 


18 Kezrney, Sources of Law and the International Court of Justice, in 2 Tue FUTURE OF THE - 
INTERNATIONAL COURT, supra note 6, at 610, 698. 
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intervention in the case” (para. 26). It would be helpful to the Court to have 
additional arguments on the interpretation of the Treaty, granted that any 
state to which a provision of the Treaty might apply will naturally color its 
argument in the light of its own factual or geological-geomorphological 
situation and the possible impact of the Court’s decision and will not argue 
as a purely objective amicus curiae. Perhaps only a landlocked state (which is 
indeed given certain recognition in part X of the Draft Convention on the 
Law of the Sea") could fill that role of amicus curiae in a dispute over the 
delimitation of adjacent or opposite continental shelves.’ 


Psr C. Jessup 


14 UN Doc. A/CONF.62/WP.10/Rev.3, at 47 (1980). 
15 As at one stage of the LOS Conference Nepal argued for the protection of whales. 


NOTES AND COMMENTS 


IN RE ROSESCU AND THE INDEPENDENCE 
OF THE INTERNATIONAL CIVIL SERVICE 


I. INTRODUCTION 


In a well-known statement, a Commission of Jurists appointed by UN 
Secretary-General Trygve Lie expressed the view that “[t]he independence 
of the Secretary-General and his sole responsibility to the General Assembly 
of the United Nations for the selection and retention of staff should be’ 
recognized by all Member nations and if necessary asserted, should it ever 
be challenged.”* In this politically sensitive area of personnel policies and of 
the geographical composition of the international civil service there has 
been, not surprisingly, a continuing disparity between the formal or legal 
code of conduct and the operational code.” The gap between the rules and 


1 Opinion of Nov. 29, 1952, 7 UN GAOR, 2 Annexes (Agenda Item 75) 27, UN Doc. A/ 
2364 (1953). 

? Note the statement made by the counsel for the Secretary-General in the Leucik case of 
1974 before the UN Administrative Tribunal: 


Now some Governments—and this is well known—have informed the Secretary-Gen- 
eral that they expect to be routinely consulted about the employment of any staff members 
or certain categories of staff members, so that they might supply to the Secretary- 
General whatever information they may have. . . . When Governments have so indi- 
cated, special procedures have been worked out to accommodate those requests and to 
permit them to communicate whatever information they wished to. 


The best known of such procedures, of course, are those that apply to United States 
citizens. . . . ; 


With respect to the nationals of some States [most East European), their applications 
are almost always received from the national Missions of their Governments. . . . 


Whether a Government has made standing arrangements with the Secretariat, or 
whether it supplies information about particular candidates on an ad hoc basis, it has always 
been made clear that information so supplied is treated merely as one basis for the 
Secretary-General to make his decision about appointing a candidate to the staff of the 
Organization. . . . However, in no case has the Secretary-General undertaken 
not to appoint staff members merely because of the expression of unspecified objections 
by his Government. 


UN Doc. AT/PV.119, at 29-30 (1974). 

The tribunal drew attention in the Levcik case—where the Secretariat decided to extend 
Levcik’s appointment for a few months despite the objections of his Government (Czecho- 
slovakia)—to a letter from the Director of Personnel to the Permanent Representative of 
Czechoslovakia according to which the “action” taken was of an “exceptional nature” and “did 
not in any sense reflect a desire . . . to change the policy of close consultation with the 
Czechoslovak authorities, which, as in the past, continues to be our rule.” Levcik v. Secretary- 
General of the United Nations, UNAT Judgment No. 192, at 16 (1974). This letter reveals 
the dependence of the Secretariat's personnel practices on East European Governments. 

United States nationals who are candidates for recruitment by the United Nations and the 
specialized agencies are subject to a procedure of investigation of their loyalty to the United 
States. This procedure, now followed in a considerably attenuated form, is carried out on the 
_ basis of understandings entered into between the U.S. Government and the several inter- 
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the practice was discussed by this author in an earlier article in this Journal.” 
For the purposes of this Note, suffice it to refer to the UN practice on the 
recruitment of officials seconded from national governments and the re- 
cruitment of staff members from East European states. 

The general practice followed by the United Nations in recruiting na- 
tional civil servants is to request that the government concerned release 
them for UN service, whether on secondment or otherwise. If the candi- 
date is prepared to resign from the national civil service, it is not neces- 
sary for the United Nations to ask for his release, but it would contact the 
government, as the last employer, to request relevant information about - 
the candidate’s qualifications. In cases of secondment (the concept of 
secondment is explained in part I(c) of this Note, below) the government's 
consent also is requested for the extension of the appointment. A seconded 
civil servant from a non-Communist state, whose government is opposed 
to his reappointment by the organization, may resign from the national 
civil service and be reappointed as an international civil servant. Such a pos- 
sibility does not realistically exist for staff members from Communist states. 


national organizations during the McCarthy era. While derogatory determinatfons of the 
loyalty of candidates have become exceedingly rare, the procedure may still have a certain 
chilling effect. See Executive Order No. 10422 of Jan. 9, 1953, concerning Loyalty Procedures 
for Employees, as amended, 22 U.S.C. §287. See also 7 UN GAOR, 2 Annexes (Agenda Item 
75) 37 (1953). Executive Order No. 10422 was amended by Executive Order No. 11390 of 
Dec. 10, 1975, which simplified some of the procedures and eliminated in certain cases the 
need to conduct a full field investigation. 40 Fed. Reg. 57,775 (1975). The new executive 
order provides that the investigation to be conducted must be consistent with the Privacy 
Act of 1974, 5 U.S.C. §552a. Regarding the question of the extent to which the selection and 
retention of U.S. nationals by the United Nations would be subject to the standards of loyalty 
set out in Executive Order No. 10422, see the letter dated Jan. 14, 1953 from the UN Secre- 
tary-General to the U.S. Permanent Representative, in 7 UN GAOR, 2 Annexes (Agenda 
- Item 75), supra note 1, at 12. f l 
In Ozonoff v. Berzak, el al., a pending civil action (No. 71-1046-M) before the U.S. 
District Court of Massachusetts (filed in 1974 against members of the International Organi- 
zations Employees Loyalty Board and others), Dr. Ozonoff, who had been employed by the 
World Health Organization (WHO) following a favorable advisory determination rendered by 
the International Organizations Employees Loyalty Board, asserted that the arrangement with 
the WHO and the procedures involved in it infringe on his associational and other First 
Amendment rights. Plaintiff's affidavit also asserted that the investigation and determination 
made concerning his appointment took too long and caused him to lose 3 months’ employ- 
ment with the WHO. The defendants answered that the plaintiff has not established that he 
lost any period of offered employment by reason of the “purely advisory” loyalty determina- 
tion and has thus shown no cognizable legal injury. Moreover, even if his standing were as- 
sumed, the arrangements with the WHO and the investigatory and advisory procedures were 
constitutionally permissible. The defendant’s memorandum (at p. 12) stated that 


the provisions for an investigation and Advisory Determination do not per se constitute an 
impermissible delay or interference with a citizen’s employment rights with an interna- 
tional organization, since the investigation and Advisory Determination are conducted and 
made at the request of the international organization, under an arrangement with the 
international organization which can be terminated at any time by the organization if it 
determines that the procedures conflict with its personnel policies. 


3 Meron, Staff of the United Nations Secretariat: Problems and Directions, 70 AJIL 659, 678-91 
(1976). 


“4 
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The position of the Soviet Union and other members of the Warsaw Pact 
is that the recruitment of all of their nationals takes place only through the 
auspices of their Foreign Ministries. These states hold the view that all of 
their nationals, as Government employees, must serve under fixed-term 
contracts on the basis of secondment. Over the years the United Nations 
has accepted the Soviet policy on recruitment, and the almost absolute rule 
is that the United Nations does not give nationals of the Warsaw Pact 
countries permanent appointments; the consent of their Governments is 
required both for their initial appointments and for any extensions. The 
technique of secondment gives the seconding state a veto power over the 
continued employment of its nationals. 

The recent decision by the International Labour Organisation’s Admin- 
istrative Tribunal (ILOAT), In re Rosescu,* provides a rare and intriguing 
opportunity to pierce the bureaucratic veil of a major intergovernmental 
organization, the International Atomic Energy Agency (IAEA), and to 
glimpse the position of staff members from countries belonging to the War- 
saw Pact. The judgment raises important legal questions regarding the 
authority of the executive heads of international organizations in the ap- 
pointment of staff members and in the determination of their terms of 
service, and the independence of the international civil service." In addition, 
` because Articles 100° and 101’ of the UN Charter inspired the parallel 
provisions of the Statute of the IAEA? and of the constitutive instruments 


4In re Rosescu, ILOAT Judgment No. 431 (1980). Page numbers to the ILOAT and 
UNAT judgments will refer to the original mimeographed judgments rather than to the 
summary reports in the UN Juridical Yearbook, 


5 See Meron, Status and Independence of the International Civil Servant, 167 RECUEIL DES Cours 
289 (1980 II); T. Meron, THe UNITED Nations SECRETARIAT (1977); and Meron, supra 
note 3. 


8 Article 100 of the Charter reads as follows: 


1. In the performance of their duties the Secretary-General and the staff shall not seek or 
receive instructions from any government or from any other authority external to the 
Organization. They shall refrain from any action which might reflect on their position as 
international officials responsible only to the Organization. 


2. Each Member of the United Nations undertakes to respect the exclusively international 
character of the responsibilities of the Secretary-General and the staff and not to seek to 
influence them in the discharge of their responsibilities. 


7 Article ‘101, paragraphs 1 and 3 of the Charter read as follows: 


1. The staff shall be appointed by the Secretary-General under regulations established 
` by the General Assembly. 


3. The paramount consideration in the employment of the staff and in the determination 
of the conditions of service shall be the necessity of securing the highest standards of 
efficiency, competence and integrity. Due regard shall be paid to the importance of re- 
cruiting the staff on as wide a geographical basis as possible. 


8 Article VII(B) of the Statute of the IAEA provides that the Director-General shall be re- 
sponsible for the appointment, organization and functioning of the staff. Article VID) of 
the Statute reads as follows: 


The paramount consideration in the recruitment and employment of the staff ad in 
the determination of the conditions of service shall be to secure employees of the 
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s 


of other organizations, and of their staff regulations and rules,? In re 
Rosescu’s implications are wide ranging and deserving of careful considera- 
_ tion. In this case, the ILOAT ruled that the decision by the Director-General 
of the IAEA not to extend a fixed-term appointment of a safeguards inspec- 
tor of Romanian nationality was reached through “misuse of authority” 
because he let “the interests of a member State [Romania, which opposed 
the extension of the appointment] prevail over the Agency’s.”?° : 

To avoid confronting the delicate question of government interference 
in the reappointment process, the heads of UN organizations have ‘ad- 
vanced various technical reasons for nonreappointment of officials from 
East European states when their Governments have opposed reappoint- 
ment. Before discussing two earlier cases with direct bearing on Rosescu, 
it is therefore necessary to explain briefly three terms that will be men- 
tioned throughout this Note: (a) fixed-term ep Powmoneat (b) expectancy, 
and (c) secondment: 

(a) UN Staff Rule 104.12(b) provides that a fixed-term appointment, 
ie., an appointment having an expiration date specified in the letter of 
appointment, may be granted for a period not exceeding 5 years to per- 
sons recruited for such service, including persons temporarily seconded 
from national governments or institutions." The rule further provides that 
fixed-term appointments do not carry any expectancy of renewal or of 
conversion to any other type of appointment (other types of appointment 
need not be considered for the purposes of this Note). 

(b) The rule that in the absence of countervailing circumstances a fixed- 
term appointment does not give the staff member any rights to the renewal 
of the appointment and that the executive head has full discretion whether 
to extend fixed-term contracts has been tempered by the legal expectancy 
principle, which has been developed in the jurisprudence of the UN Ad- 
ministrative Tribunal (UNAT). Under the legal expectancy principle, the 
staff member has certain legal rights if in the circumstances of the case 
(e.g., on the basis of an individual commitment such as a promise made to 
the employee by a superior official or by the personnel department) the 
staff member might reasonably expect to remain in the service of the United 
Nations. Where legal expectancy of continued employment has been 


highest standards of efficiency, technical competence, and integrity. Subject to this con- 
sideration, due regard shall be paid to the contributions of members to the Agency and to 
the importance of recruiting the staff on as wide a geographical basis as possible. 


Article VII(F) provides: ay 


In the performance of their duties, the Director-General and the staff shall not seek or 
receive instructions from any source external to the Agency. They shall refrain from any 
action which might reflect on their position as officials of the Agency. . Each member 
undertakes to respect the international character of the responsibilities of the Director- 
General and the staff and shall not seek to influence them in the discharge of their 
duties. 


? See Art. IV of UN Staff Regulations, UN Doc. ST/SGB/Staff Regulations/Rev.13 (1980). 
The various legislative directions regarding recruitment of staff are summarized in UN Doc. 
ICSC/R.113/Add.1 (1978). . 

10 ILOAT Judgment No. 431, at 8. 

u UN Doc. ST/SGB/Staff Rules/1/Rev.5 (1979) and Corr.1] (1980). 
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created, Administrative Tribunals have awarded compensation to claimant 
staff members.!? The UNAT has no power to order reinstatement (specific 
performance); the ILOAT has such power but normally gives the de- 
fendant organization a choice between reinstatement and payment of 
damages.'4 
(c) The concept of secondment has not been defined in any staff regu- 
lations and rules. UN Staff Rules do not specify either the conditions to be 
met in order for a staff member to be considered as serving on second- 
ment from his government or the legal consequences of the secondment 
status, but the jurisprudence of UNAT throws some light on these ques- 
tions. In Leucik v. Secretary-General of the United Nations,’ the UNAT, follow- 
ing the Higgins case,'® which pertained to secondment of members of staff 
from one international organization to another, held that in a secondment 
the situation of the official in question must be defined in writing and 
brought to his knowledge and that his consent must be obtained. Any sub- 
sequent change in the terms of the secondment, including its extension, 
was said to require the agreement of the three parties: the government, the 
_organization, and the official. Thus, not every staff member who has been 
working.for a national government or institution and has not resigned from 
it is a seconded official. Only such persons recruited by an international 
organization subject to a tripartite secondment agreement can be viewed 
as seconded officials. Secondment is therefore established by a trilateral 
arrangement among the permanent employer, the international organiza- 
tion, and the employee, by which the employee is to serve the international 
organization on a temporary basis. Normal employment involves only a 
bilateral relationship between the employee and the international organiza- 
tion and no questions of dual loyalty arise. In secondment, however, the 
employee maintains a relationship with his permanent employer, who could 
be another international organization, a national government or institution 
(this is the sensitive problem area),’’ or a private employer. A secondment 
relationship requires the permanent employer to reemploy the seconded 


12 See Bhattacharyya v. Secretary-General of the United Nations, UNAT Judgment No. 
142 (1971), [1971] UN Jurrpica Y.B. 152, UN Doc. ST/LEG/SER.C/9; Surina v. Secretary- 
_ General of the United Nations, UNAT Judgment No. 178 (1973), [1973] UN Juripican 
Y.B. 110, UN Doc. ST/LEG/SER.C/11; Lawrence v. Secretary-General of the United Nations, 
UNAT Judgment No. 185 (1974), [1974] UN Juripica Y.B. 111, UN Doc. ST/LEG/SER.C/ 
12. Compare Fracyon v. Secretary-General of the United Nations, UNAT Judgment No. 199 
(1975), [1975] UN JuripicaL Y.B. 123, UN Doc. ST/LEG/SER.C/13; In re Dicancro, ILOAT 
Judgment No. 427 (1980); In re Halliwell, ILOAT Judgment No. 415 (1980). No expectancy 
was found in the case of Nath v. Secretary-General of the United Nations, UNAT Judgment 
- No. 181 (1974), [1974] UN Juriprcax Y.B. 105, supra. 

13 T. MERON, SECRETARIAT, supra note 5, at 171. See infra, text accompanying note 47. 
` 4 Meron, in RECUEIL DES Cours, supra note 5, at 359-60. 

15 UNAT Judgment No. 192 (1974), [1974] UN Juripicat Y.B. 119, supra note 12. 

16 Higgins v. Secretary-General of the Inter-Governmental Maritime Consultative Organi- 
zation, UNAT Judgment No. 92 (1964), [1964] UN Juripicat Y.B. 205, UN Doc. ST/LEG/ 
SER.C/2. 

17 Regarding the exclusively international responsibilities of international civil servants, see 
Article 100 of the UN Charter, supra note 6, and UN Staff Regulations 1.1 and 1.3, supra note 9. 
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person at the end of the term of the secondment.’* The consequences of 
the secondment status will be considered in part IV of this Note. 


Il. THe PRECEDENTS 


To understand the significance of the Rosescu case, it is necessary, first, 
to discuss two earlier cases: In re Ballo (1972)* and Levetk v. Secretary-General 
of the United Nations (1974). Together with Rosescu (1980), these two cases— 
concerning reappointment of serving staff members”’—constitute the en- 
tire jurisprudence of the UNAT and the ILOAT regarding service of staff 
members from countries belonging to the Warsaw Pact. In re Rosescu and 
Levcik are of particular importance because the competence and effective 
performance of the complainants as international civil servants and their 
suitability to serve as international officials on grounds of morality, integrity, 
and character”! were not called into question, and the decisions not to extend 
their appointments were taken on other grounds. 


In re Ballo 


On May 4, 1970, Ballo, a Czechoslovak national serving on a fixed-term 
appointment with UNESCO, was orally advised by his Government that he 
was to return to Czechoslovakia when his appointment expired on August 
31 of that year. Ballo’s superiors recommended that his appointment be ex- 
tended by 2 years, but the Director-General of UNESCO, who on May 5, 
1970 had criticized the work of a team of officials that included Ballo, 
extended it by 1 year only, until August 31, 1971. Subsequently (in a letter 
dated May 11, 1971), the permanent delegation of Czechoslovakia informed 
the Director-General that its Government “cannot agree to the extension of 


18 Quaere whether there is a parallel obligation on the part of the employee to return to his 
permanent employment at the end of the term of the secondment and whether there is a 
good faith obligation on the part of the temporary employer (the international organization) 

„not to transform the trilateral relationship into a bilateral relationship with the employee with- 
out the consent of the permanent employer. . 

19 7n re Ballo, ILOAT Judgment No. 191 (1972), [1972] UN JurpicaL Y.B. 144, UN Doc. 
ST/LEG/SER.C/10. 

20 There are no cases relevant to government consent to initial appointment for the simple 
reason that persons who have not been recruited do not have locus standi before either tribunal. 
The Statute of UNAT provides for ratione personae jurisdiction over staff members, former 
staff members, and beneficiaries of staff members of the Secretariat. Art. 2, UN Doc. AT/11/ 
Rev.4 (1972), reprinted in STATUTES AND RULES OF PROCEDURE OF INTERNATIONAL ADMINIS- 
TRATIVE TRIBUNALS 24 (2d ed., B. M. de Vuyst ed., World Bank Administrative Tribunal, 
1981). The Statute of ILOAT (Art. I) provides for a similar jurisdiction (1972 ed.), reprinted 
in id. at 9. Although, as pointed out by Wattles, 


[b]oth Tribunals have found it necessary to give a broad interpretation to their rather 
narrow provisions on competence in their Statutes, and to take jurisdiction over cases 
brought by persons who were not staff members in the strict sense; e.g. applicants for 
employment who were never appointed but claimed that the Administration had made a 
contract to employ them [UN Doc. CCAQ/PER/R.107, Ann. H, at 10 ( 1979)], 


the possibility of seizing the tribunals of such cases is limited. 

21 Compare In re Chadsey, ILOAT Judgment No. 122 (1968), [1968] UN Jurrpicar Y.B. 
175, UN Doc. ST/LEG/SER.C/6, and ILOAT Judgment No. 135 (1969), [1969] UN JURIDICAL . 
Y.B. 196, UN Doc. ST/LEG/SER.C/7. , 
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the contract of Fedor Ballo. . . . [H]e has been informed of his Govern; ` 
ment’s decision.” The Director-General replied that “an extension of ap- 
pointment to a serving staff member was a matter within the Director- 
General’s discretion and must be made solely on account of the official’s 
merits . . . and his usefulness to the Organization.” The Director-General 
went on to state that on the basis of these criteria, he had decided not to 
extend the appointment beyond the date of expiry of the contract.” . 

Before the ILOAT, Ballo argued that the Director-General’s decision had 
resulted from prejudice against him and “extraneous factors,” and that no 
objective consideration warranted his failure to extend the appointment in 
disregard of the opinion of all of Ballo’s supervisors. The decision consti- 
tuted, in Ballo’s view, a misuse of authority. In rejecting Ballo’s arguments, 
the Director-General insisted on his sole power to decide whether the quality 
of a staff member’s performance justified renewal of a fixed-term appoint- 
ment. He claimed to have based his evaluation of Ballo’s performance on 
his own personal knowledge and observation. 

The ILOAT agreed with the Director-General that under the relevant 
staff rule he had the discretionary authority to decide whether to renew a 
fixed-term appointment, and therefore the complainant could not claim a 
right to have his appointment renewed. Nevertheless, the tribunal empha- 


sized that “[d]iscretionary power must not. . . be confused with arbi- 
trary power; it must . . . be exercised lawfully, and the Tribunal . 
must determine wh ther that decision was . . . based on an error of law 


or fact, or whether essential facts have not been taken into consideration.” 
The tribunal found that the Director-General had erroneously assumed 
that because in his opinion the limited part of Ballo’s work with which he 
was familiar and which he himself had observed was bad, the complainant’s 
work as a whole was to be condemned. In disregarding the unanimous 
opinion of those familiar with the whole of Ballo’s performance, “the Direc- 
tor-General failed to take into consideration essential facts,” and his deci- 
sion must be quashed. ILOAT ruled that Ballo’s dppointment should be 
renewed for 3 years; and, alternatively, that should it not be so renewed, 
damages in the amount of 100,000 French francs should be paid. 

In In re Ballo, it is difficult to evaluate the impact of governmental oppo- 
sition to the extension of the appointment on the decision of the executive 
head not.to extend it. In this case, it does appear that the tribunal did not 
believe that the reasons adduced by the Director-General were the true 
reasons for his decision. Unfortunately, the practice of allowing an organi- 
zation to pay a “penalty” for refusing to extend the service of an employee 
over the objections of his government is not conducive to protecting the 
integrity of the service. 


_The Levcik Case 
During the upheavals at the time of the Dubcek regime, a distaguabed 
Czechoslovak economist, Levcik, applied directly to the UN Secretariat for 
employment and was recruited. He was then in Geneva on leave of absence 


22 ILOAT Judgment No. 191, at 6-7. 3 Ibid. 
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without pay from the Czechoslovak Academy of Sciences and temporarily 
employed by the International Labour Organisation. In September 1968, he 

‘applied for employment with the Economic Commission for Europe (ECE). 
After obtaining the agreement of the Czechoslovak Government to Levcik’s 
“recruitment on the temporary basis,” the Commission initially offered him 
an 11-month appointment, which he accepted. In March 1969, the Govern- 
ment of Czechoslovakia agreed to the extension of Levcik’s appointment by 
2 years, at which time the term “secondment” was used for the first time. 
Following that communication, the UN administration started using the 
term “secondment” in referring to Levcik’s status; but Levcik was not in- 
formed at the time of the position taken by the Government of Czecho- 
slovakia or by the Secretariat, and his consent to be viewed as a seconded 
official was not obtained. 

In November 1970, the Executive Secretary of the ECE recommended an 
extension of Levcik’s fixed-term appointment for a further period of not 
less than 3 years, and the Director of Personnel in New York asked the 
Permanent Representative of Czechoslovakia for his Government’s consent 
to the extension of the “secondment” until March 31, 1974. The Govern- 
ment persistently refused, and, after a few short extensions, Lewcik was 
separated from the service on March 31, 1972. : 

As in other cases pertaining to nonrenewal of contracts and termination 
of appointments, Levcik availed himself of his locus standi as a staff member 
to appeal to the Administrative Tribunal. The principal defense of the 
Secretary-General was that Levcik had served on the basis of secondment 
and that the consent of his Government was therefore required for renewal 
of the appointment. On the facts outlined above, this defense was weak, 
but it was a useful face-saving device to protect the Secretary-General from 
the more serious allegation of giving in to governmental pressure in viola- 
tion of Article 100 of the Charter. The tribunal was willing to base its 
decision on the secondment issue. ; 

Levcik argued that the repeated formal offers of an extension of his con- 
tract and the desire expressed by his superiors that he continue to work for 
the United Nations had established a legitimate expectancy ofa continuation 
of service, which would have been fulfilled “had it not been for the illegal 
pressure exercised by the Czechoslovak authorities and the inappropriate 
involvement of the secondment rule... .4 The tribunal, for its 
part, found that Levcik’s continued employment was regarded by his 
superiors as very much in the interests of the United Nations, that 
every effort had been made to retain his services, and that he was kept 
completely informed of this situation. The tribunal concluded that Levcik 
“had a legal expectancy that his fixed-term appointment would be extended 

. and that he is therefore entitled to compensation for the injury result- 
ing from the decision not to extend his appointment, a decision based on 
the premise of secondment which [premise was] . . . an error of law.”?* 

The tribunal reasoned that in the absence of a secondment agreed to by 


t 


24 UNAT Judgment No. 192, at 7. 3 Id. at 17. 
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all the parties, Article 100 of the Charter precluded the Secretary-General 
from “legally invok{ing] a decision of a Government to justify his own 
action with regard to the employment of a staff member.”* Only in a situa- 
tion of secondment, the tribunal continued, “could the Respondent’s re- 
liance on the Government’s refusal to approve an extension of the appoint- 
ment have had any legal validity.”?’ This statement of the tribunal suggests 
approval of the practice requiring governmental consent for the extension 
of the term of an official on secondment, which, in effect, gives govern- 
ments a veto power over extensions of such appointments. 

Having decided that the situation was not one of secondment, the tri- 
bunal could determine either that the Secretary-General had violated 
Article 100 or that the premise of secondment was based on “an error of 
law.” Despite evidence of considerable pressure which the Czechoslovak 
Government exerted in this instance at the highest echelons of the Secre- 
tariat (where the decision not to renew was made), the tribunal chose the 
latter alternative.”® 


III. IN RE ROSESCU 


Rasescu, the complainant in the case and a Romanian citizen, joined the 
staff of the IAEA in 1975 as a safeguards inspector, following a referral 
by the Romanian authorities, on a 2-year contract. In 1977 the Romanian 
authorities asked the IAEA to extend Rosescu’s contract for 5 years, but 
the Agency renewed the appointment for only 2 years. In June 1978, 
however, it was the IAEA that asked the Romanian authorities in writing 
whether they would agree to a 5-year extension. This request was refused 
and the IAEA extended the appointment for only 8 months. Rosescu ap- 
pealed directly to the tribunal with the agreement of the Agency. 

The complaint raised two principal issues: Rosescu’s lawful expectancy 
(a contractual question) and breach of Article VII(F) of the Statute of the 
IAEA (a “constitutional” question). 


The Question of Lawful Expectancy 


This issue will be discussed only briefly, since it is not central to prob- 
lems of independence of the international civil service. Rosescu had re- 
ceived a copy of the Agency’s letter to the Romanian authorities, which ex- 
plicitly stated that the IAEA intended to extend his contract by 5 years. 
Consequently, he argued, the Director-General of the IAEA had failed to 
honor definite commitments by not extending the appointment beyond 8 
months. The Agency replied that no commitment could be inferred from 
the letter, because it stated merely a desire to offer the complainant a 5- 
year extension of the appointment. The Agency invoked Staff Regulation 


6 Id. at LL. 7 Id. at 16. 

28 Nevertheless, it is quite possible that in March 1969, officials of the Office of Personnel 
acted bona fide in assuming that Levcik (like most other East European nationals) must have 
been appointed on the basis of secondment. 

Regarding compensation awarded to Levcik, see id. at 17. 
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3.03(c),?® which provides that a fixed-term appointment may be extended or 
renewed at the discretion of the Director-General and that such an appoint- 
ment carries no expectation of renewal, in support of its argument that the 
words “wishes to offer” denoted only a statement of intent. This view of the 
letter was contested by Rosescu, who contended that the IAEA Joint 
Committee, which considers extensions of appointments, had already ap- 
proved a 5-year extension of his contract, and that the Director-General 
had concurred in this approval by sending the letter and letting the com- 
plainant have a copy. A legitimate expectation of extension was thus created. 
The tribunal construed the letter in accordance with the position of the 
IAEA. In so doing, it took a position stricter than that taken by the UNAT 
in the Levcik case. 


The Question of Breach of Article VI(F) 


Rosescu argued that Article VII(F) of the IAEA Statute was a general 
principle of international civil service law, which had been embodied in the 
rules of many organizations. The letter solicited instructions from the Ro- 
manian authorities, the decision of the Director-General to extend the‘ap- 
pointment for only 8 months indicated compliance with the Rémanian 
“instructions,” and the Director-General thus abused his discretionary au- 
thority. Although it was “understandable for the Director-General to consult 
a State member before appointing one of its senior civil servants,” Rosescu 
claimed, it was “quite wrong for the organization to go on doing so 
after the appointment, since by then he has become an international official 
and his independent status is unanimously recognized.”*! 

The IAEA replied that because of the need for geographical distribution 
of posts, it had to consult member states before making appointments 
and such consultations were long-established practice. “It may recruit Ro- 
manian citizens only through or with the consent of the Romanian govern- 
ment since all citizens who are qualified for a professional post in the Agency 


29 IAEA Doc. INFCIRC/6/Rev.4 (1977). 

3 The complainant relied on the practice whereby inspectors who had given satisfactory 
service for 2 years (as Rosescu obviously had) would have their appointments renewed for 
5-year periods. Regarding this practice, see P. Szasz, THE Law AND PRACTICES OF THE 
INTERNATIONAL ATOMIC ENERGY AGENCY 770 (1970). The tribunal ruled that this was a 
general practice, not a binding rule. It neither imposed any obligation on the Director-Gen- 
eral nor conferred any right on the complainant. ILOAT Judgment No. 431, at 7. 

It appears that in the practice of the ILOAT, the expectancy theory plays a lesser role 
than in that of the UNAT, as the ILOAT prefers to base its decisions on grounds such as 
abuse of authority by an executive head. But this is not always so. In the recent case of In re 
Dicancro, the ILOAT stated that in cases of nonrenewal of a fixed-term contract, it does not 
award compensation based on the amount the complainant would have earned through regu- 
lar contract renewal, since a complainant has been deprived not of a contractual right, 
but only of an expectation. In this case the ILOAT did award full compensation calculated 
on the above basis, but it did so because “the expectation was very solid, being secured by a 
substantial period of excellent and useful service,” and the complainant's career would have 
continued to the end had it not been destroyed by an act of personal revenge. LLOAT 
Judgment No. 427, at 15. 

31 ILOAT Judgment No. 431, at 4. 
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are government employees and have to be released from a government de- 
partment before they can take up employment in the Agency.” (We shall 
return to this point in part IV of this Note.) The fact that on two occa-- 
sions the Agency had extended the contract of the complainant without | 
meeting the exact wishes of the Romanian Government showed that it did 
act independently. The Agency could consult governments, but it did not 
accept instructions from them. 

On this important issue of the effect of governmental opposition to re- 
appointment, the tribunal upheld the views of the complainant. While in 
the Leucik decision the UNAT chose to proceed cautiously on the more 
technical grounds of error of law involved in the misapprehension of the 
secondment question, here the ILOAT plunged into the more delicate ques- 
tion of the independence of the international civil service. The tribunal 

` declared that a decision on the extension of an appointment, although dis- 
cretionary, can be reviewed by the tribunal and set aside on grounds such 
as misuse of authority (which occurs, the tribunal observed, when a de- 
cision is formally intra vires but taken for an improper purpose). The tri- 
bunal went on to explain the application of this rule to the relations be- 
tween an organization and its staff: 


% Id. at 3. It is of interest to observe that the Agency did not claim that Rosescu served on 
secondment from his Government. The IAEA practice is different from that of the United 
Nations. As Szasz has written, “[w]hile many fixed-term staff hòld permanent posts 
with a private employer or a national civil service, from which they are on leave of absence or 
have nominally resigned . . . , from the point of view of the agency they are considered to 
be directly appointed and not as seconded.” P. Szasz, supra note 30, at 771. See also IAEA 
Staff Regulations 3:02 and 3.03(c), supra note 29. The IAEA thus does not recognize second- 
ment of staff members (except from other international organizations) and considers that it 
has a contractual relationship only with the individual staff member and that it is strictly the 
staff member's business what arrangements he or she may have with his or her government, 
or any other previous employer. It appears, nevertheless, from In re Rosescu that the [AEA 
asks national governments to agree to the extension of the appointment of their national 
civil servants even though they do not serve on the basis of secondment. This practice is 
questionable. The Legal Department of the IAEA expressed reservations at the practice of 
the Personnel Division of the IAEA of consulting with individual member states about ex- 
tensions of appointments and suggested that the IAEA practice be brought into line with 
Article VII of the Agency’s Statute and the relevant staff rules and regulations (source un- 
published, internal memorandum). 

In re Rosescu implies that consultations with the national government regarding the exten- 
sion of a government official’s appointment are proper, provided that the Agency does not 
simply bow to the government's wishes and, rather, takes its decision independently, for sound 
reasons, serving the Agency's interests. The main difference between the UN practice and 
that of the IAEA is that the former regards governmental consent for the extension of ap- 
pointments of seconded officials as essential, whereas the latter will consider governmental ob- 
jections on the merits but may, in principle (whether it does so in practice is a separate 
question), reappoint an official despite governmental opposition. l 

Rosescu’s predicament has caused considerable concern among the staff. In a letter to the 
Director-General of the IAEA, the Federation of International Civil Servants’ Associations 
stated that “[a} situation in which the contract extension of a serving staff member can be 
denied solely on the grounds of a request to that effect by one Member State’s mission 
jeopardizes the basic principles of the International Civil Service. . . .” Doc. FICSA/P/3943 
(Aug. 3, 1979). The staff of the IAEA helped finance Rosescu’s appeal and financially 
supported Rosescu during the proceedings. 


we . 
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The executive head of an organization is bound at all times to safe- 
guard its interests and, where necessary, give them priority over others. 
One area in which the rule applies is staff recruitment. If a director- 
general intends to appoint to the staff someone who is a government 
official in a member State he will normally consult the member State, 
which may wish to keep the official in its service. Similarly, if such a 
government official’s appointment is to be extended, it is reasonable 
that the organization should again consult the member State, which may 
have good reason to re-employ him. This does not mean that a director- 
general must bow unquestioningly to the wishes of the government he 
consults. He will be right to accede where sound reasons for opposition 
are expressed or implied. But he may not forego taking a decision in the 
organization’s interests for the sole purpose of satisfying a member 
State. The organization has an interest in being on good terms with 
all member States, but that is no valid ground for a director-general to 
fall in with the wishes of every one of them.” 


Thus, the tribunal viewed the Agency’s letter.as clear evidence that the 
Agency believed that the 5-year extension was in its interests. According to 
the tribunal, the Director-General’s failure to carry out the intention could 
only be explained, “at least to a large extent, [as] a desire to defer to the 
will of the Romanian authorities, even though they gave neither express nor 
implied reasons for their opposition.”** Had the Romanian authorities. 
originally consented to the complainant’s appointment for only a limited 


33 ILOAT Judgment No. 431, at 7. 

“Id. at 8. The ILOAT indicated that Rosescu was oveli in a disagreement with the Ro- 
manian tax authorities. A press release (Flash News, Oct. 4, 1979) of the IAEA Staff 
Association pointed out that in their presentation to the ILOAT, Rosescu’s lawyers stated 
that a major reason for the Romanian refusal to approve the contract extension was a “finan- 
cial contribution” demanded by the Romanian Mission. On the basis of the oral hearings (this 
was one of the rare instances in which the ILOAT conducted such hearings), it appears 
that Rosescu was willing to pay his Government the percentage of his emoluments that it 
demanded, but only with respect to the base salary, not with respect to his post adjustment. He 
did not claim that the Agency should reimburse him for the funds that he turned over to the 
Romanian Government. Tax reimbursement (Meron, in RECUEIL DES COURS, supra note 5, 
at 327) was not raised as an issue. 

It may be recalled that another Romanian citizen in another agency encountered diffi- 
culties with Decree No. 233 of the Council of the State of Romania, which provides that Ro- 
manian ‘citizens employed abroad, including in international organizations, must transmit to. 
Romania a portion of their net income. The Dumitrescu case involved a person serving, 
with UNESCO and Article V1(5) of the Constitution of UNESCO, which parallels Article 
100 of the UN Charter. For a full discussion of this case, see Pellet, A propos de l'affaire 
Dumitrescu à L'UNESCO. Note sur l'indépendance des fonctionnaires internationaux, 106 J. Drorr 
INT'L 570 (1979). See also UNESCO Doc. 103EX/INF.5 (1977); UNESCO Doc. 103EX/Dec., 
at 41 (103EX/SR.18) (1977); UNESCO Press Release No. 2283, Oct. 6, 1977; UN Staff 
Council RES/12 (Nov. 3, 1977). For the text of Decree No. 233, see Off. Bull. (Romania) 
No. 165, Dec. 26, 1974. This decree is in conflict with the applicable international legal in- 
struments. It has been suspected for a long time that the Soviet Union and other East Euro- 
pean Governments have required all their nationals serving in international organizations, to 
turn over part of their emoluments to their Governments. Regarding People’s Republic of 
China, see Nossiter, Parkinson’s Law at the U.N., N.Y. Times Magazine, Nov. 23, 1980, at 60, 64. 
` A note recently submitted by. the United Nations to the Administrative Committee on Coor- 
dination (ACC), which consists of the UN Secretary-General (as chairman) and the executive 
heads of specialized and related agencies and of the semi-autonomous organs of the UN sys- 
tem, observed that “the exclusively international character of a staff member's obligations may 


i AN 
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period, its extension up to the end of that period would “arguably have 
been agreed to. . . . There is not a shred of evidence, however, to suggest 
that they did.”®> If the need to have the complainant back in Romania 
explained the Romanian opposition, it might have been a sound reason for 
not extending the appointment, but—the tribunal emphasized—return to 
Romania would have required his consent, and he showed a firm determina- 
tion not to go back. In these circumstances, the tribunal resolved, the 
Director-General “let the interests of a member State prevail over the 
Agency’s. He thereby committed a misuse of authority which taints his 
decision.”6 . : 

In view of this finding, the ILOAT did not need to consider whether the 
impugned decision was further tainted with any error of law, as a breach of 
Article VII(F) of the Statute. Like the UNAT with regard to Charter Article 
100 in the Levcik case, the ILOAT avoided a ruling on a breach of Article 
VIKE). But while the UNAT’s decision was based formally on the second- 
ment issue, in In re Rosescu the Agency could not claim any technical de- 
fense and the principal issue had to be confronted. Therefore, ILOAT’s 
decision, though not explicitly ruling on grounds of Article VII(F), comes 
close to pronouncing a breach of the principle of the independence of the 
international civil service, which is enshrined in Article VII(F). 

The tribunal viewed reinstatement as inadvisable and decided to award 
Rosescu compensation.’ We have already observed that a penalty for refus- 
ing to extend the service of an employee over the objections of his or her 
government is not an effective way to protect the integrity of the interna- 
tional civil service, especially if the compensation awarded a wrongfully ter- 
minated official is not very high.*® 


also be adversely affected, should he be expected to turn over part of his emoluments to his 
Government.” Doc. ACC/1980/19/Rev. 1*, at 3 (1980). The illegality of this practice is discussed 
in detail by Pellet, supra, and by Meron, in RecueIL pes Cours, supra note 5, at 326-29. 

38 ILOAT Judgment No. 431, at 8. 36 Thid. 

31 The tribunal pointed out that when a decision not to extend an appointment is improper, 
the tribunal generally awards compensation amounting to less than the amount of remunera- 
tion that the complainant would have received up to the end of a further appointment. 
Rosescu was awarded ex aequo et bono $50,000. Regarding damages ex aequo et bono, see M. B. 
AKEHURST, THE Law GOVERNING EMPLOYMENT IN INTERNATIONAL ORGANIZATIONS 
85-88 (1967); Judgments of the Administrative Tribunal of the ILO upon Complaints Made 
-Against UNESCO, Advisory Opinion, [1956] ICJ Rep, 100; Wolf, Le Tribunal Administratif 
de l'Organisation du Travail, 22 Erupes & Documents 58 (1970). Compare the recent ILOAT 
decision In re Babbar. In this case an expert, who had worked for the Food and Agriculture 
Organization (FAQ), was terminated because the Government of Zambia abolished his post in ` 
that Government. The FAO personnel manual (section 370.831{i)) requires that before 
terminating an expert's appointment, the Organization must make sure that it cannot find 
him a reassignment. The tribunal found that the FAO was dilatory and negligent in this re- 
gard. However, the complainant was reluctant to seek even a temporary appointment out- 
side the FAO, and there was no way for the tribunal to determine with certainty the effects 
of the Organization’s negligence. The ILOAT decided to award “rather modest damages” 
ex aequo et bono, on the ground of material and moral prejudice, which he had suffered. 
Judgment No. 388, at 9 (1980). 

38 For an example of a recent ILOAT decision awarding compensation based on the full 
amount the official would have earned through regular contract renewal, see In re Dicancro, 
Judgment No. 427. 
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_ IV. CONCLUDING OBSERVATIONS 


While disparity between the UN Charter and the practice exists with 
regard to recruitment of nationals of other countries,” the gap is particu- 
larly wide with regard to nationals of East European states. First, since re- 
cruitment is limited to candidates put forward by the Governments, the 
Secretary-General cannot effectively exercise his Charter responsibility for 
the selection of the staff. Second, the requirement of.Government consent 
for the reappointment of members of the staff means that, when the 
Government objects, the Secretary-General may not retain those staff mem- 
bers whose continued work would best serve the interests of the United 
Nations. Third, the fact that the Secretary-General may not grant per- 
` manent appointments to nationals of East European states conflicts not only 
with his powers over the appointment of staff and the determination of 
their terms of service, but also with the independence of the members of 
the Secretariat. It is not necessary to discuss here the pros and cons of 
permanent appointments vis-a-vis fixed-term appointments.*° Suffice it to 
suggest that persons dependent on their governments’ consent for reap- 
pointment and who have no prospects of permanent appointment often 
lack the moral courage to be truly independent international civil servants 
able to resist pressures from their governments.*! The practice of both thé 
Governments concerned and the Secretary-General is therefore question- 
able in light of Articles 100 and 101 of the Charter. 

The practice also challenges the principle of equality of states enunciated 
in Article 2(1) of the Charter.” If the Soviet Union and other East Euro- 
pean states can insist on the exercise of control over the recruitment of their 
nationals to the Secretariat and over their terms of service, can other states 
claim equal rights? It appears that they cannot do so unless they also claim 
that all of their nationals are state employees who can only be seconded 
for temporary service with the United Nations. It may be recalled that in 
1959 the Legal Counsel of the United Nations was asked by the General 
Counsel of the World Bank for his reaction to a note verbale from the 


3 T. MERON, supra note 5, at 27-45. 40 Td. at 103-17. 

4 The Preparatory Commission of the United Nations observed that “members of the 
staff [cannot] be expected fully to subordinate the special interest of their countries to the 
international interest if they are merely detached temporarily from national administrations 
and remain dependent upon them for their future.” Unirep NATIONS, PREPARATORY 
Commission: Documents, PC/20, at 92 (1945). 

* Article 2(1) reads as follows: “The Organization is based on the principle of sovereign 
equality of all its members.” Special treatment for Soviet and other East European officials is 
not confined to administrative practicés. The General Assembly has recently given what 
amounts to an endorsement of such practices. It reaffirmed that no post should be consid- 
ered the exclusive preserve of any member state or group of states, and asked the Secretary- 
General to ensure that this principle is applied faithfully in accordance with the principle of 

` equitable geographical distribution. UNGA Res. A/RES/35/210, para. I(3) (1980). At the same 
time, it asked the Secretary-General “to continue to permit replacement by candidates of the 
same nationality . . . in respect of posts held by staff members on fixed-term contracts . . . 
to ensure that the representation of Member States whose nationals serve primarily on fixed- ` 
term contracts [a euphemism for East European nationals] is not adversely affected.” Id., 
para. I(4). 
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Government of a certain country (whose identity was not disclosed) 
proposing that employment contracts offered to the nationals of that 
country be on a temporary basis only and receive the prior endorsement of 
the Government. The Legal Counsel replied that, from the point of view of 
the United Nations, 


both these proposals ran counter to the Secretary-General’s authority 
and duty under Article 101 of the United Nations Charter concerning 
the appointment of staff and to the obligation of the Member State con- 
cerned to recognize the exclusively international character of the 
Secretary-General’s responsibility with respect to recruitment, as set out 
in Article 100. 


The Secretary-General could not agree to such a demand, which would 
exclude the nationals of the country concerned, “as a group, from other 
types of appointments, including career appointments. . . . Nor 
would it be proper for him to condition appointments of such nationals on 
their Government's approval.” 

Whatever its social system, a state cannot be allowed to evade the Charter 
requirements concerning appointment and service in the UN Secretariat 
by declaring that all of its nationals are government employees who can only 
be temporarily seconded to the Secretariat. The experience of the Inter- 
national Labour Organisation with regard to the socialist states is instructive. 
When the ILO Committee of Experts on the Application of Conventions 
and Recommendations was considering its progress reports to the ECOSOC 
on observance of Articles 6 to 9 of the International Convenant on Economic, 
Social and Cultural Rights, the Soviet (Professor Tunkin) and Polish (Mr. 
Gubinski) members argued against the committee’s disregard of the 
“fundamental fact” that municipal legal systems might be socialist or capital- 
ist and that there were different social realities in the capitalist and socialist 
countries. They implied that the committee should follow a different ap- 
proach to the application of labor conventions in the socialist states. These 
demands have consistently been rejected by the Committee of Experts. The 
committee stated that its duty was 


to examine . . . from a legal point of view, to what extent countries 
which have ratified Conventions give effect in their legislation and 
practice to the obligations which derive therefrom, irrespective of their 
political, social and economic systems. The Committee’s observations 
are the conclusions drawn by it from a uniform application of this ob- 
jective approach.** 


In the view of this author, international organizations should insist on 
considering staff members recruited from all states, including socialist 
states, as not serving on the basis of secondment,” and they should not rou- 
tinely require the consent of governments for extensions. Even though as a 


43 [1969] UN Jurrpicay Y.B. 228-29. 

4 UN Doc. E/1978/27, at 10 (1978); regarding a similar discussion in subsequent reports, 
see UN Doc. E/1979/33, at 17 (1979); UN Doc. E/1980/35, at 9 (1980). 

* Note 32 supra. 
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practical matter international organizations would be able to recruit from 
certain countries (e.g., Warsaw Pact countries) only such persons as have 
been put forward by governments, the organizations should insist on their 
right to reappoint staff members for further periods and on the right to 
convert their appointments to permanent ones without governmental con- 
sent. All persons appointed as members of the international civil service 
should be treated equally and in accordance with the principles of the 
constitutive instruments of the organizations they serve. 

As long as the Administrative Tribunals cannot (UNAT,* the Adminis- 
trative Tribunal of the World Bank*’) or do not (ILOAT*) order reinstate- 
ment of officials who: have not been reappointed because of the opposi- 
tion of their governments, their contribution to protecting the integrity 
of the international civil service will be limited. Financial compensation nor- 
mally awarded by the tribunals to terminated officials*® has no major re- 
straining influence on the heads of the organizations, who are subject to 
numerous political pressures. 

In re Rosescu may be helpful in focusing public attention on the situation 
of staff members from East European:states. It may also encourage a 
greater awareness in the heads of the organizations of their statutory re- 
sponsibility for independence in reaching decisions on appointment and 
reappointment of international civil servants and the protection of the’ 
. service from undue pressure by governments.®° The ILOAT deserves praise 
for a courageous decision. 


THEODOR MERON* 


48 See supra note 13. 

47 Statute of the Administrative Tribunal of the World Bank, Art. XII(1), reprinted in 
STATUTES AND RULES, supra note 20, at 130. See Meron & Elder, The New Administrative Tri- 
bunal of the World Bank, 14 N.Y.U, J. INT'L L. & Pot. 1, 24 (1981). 

48 See supra note 14. 

49 See Meron & Elder, supra note 47, at 24-25. Compensation high enough to be painful to the 
organization would have a greater, but probably not a decisive, impact. 

5 The ILOAT suggested, however, that had the Romanian Government only agreed to 
Rosescu’s appointment for a limited period, extensions would arguably have had to be agreed 
upon between the Agency and Romania. It is entirely possible, therefore, that in the future 
Romanian authorities will be more careful and more restrictive in arranging with the IAEA 
the terms under which their officials are released for service with the Agency. It is also con- 
ceivable that the Agency will communicate with governments viva voce and not provide poten- 
tial claimants, as it did in the Rosescu case, with records of correspondence. It will be unfor- 
tunate, indeed, if such are the results of the case. 

* Professor of Law, New York University Law School. 
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MILITARY INSTALLATIONS, STRUCTURES, AND DEVICES ON 
THE CONTINENTAL SHELF: A RESPONSE 


In an article appearing in a recent issue of the Journal, Professor Tullio ` 
Treves reviewed the existing and proposed legal regimes affecting the em- 
placement of military installations, structures, and devices on the seabed.! 
While most of his analysis appears essentially correct, I disagree with his 
position with respect to a foreign state’s emplacement of such objects on 
another state’s continental shelf.? As I understand it, his view is that “as far as 
today’s international law is concerned,” a “basic rule of freedom concerning 
the emplacement of military installations and cther devices on the con- 
tinental shelf” obtains,’ and that as far as the law proposed for tomorrow 
(under the second revision of the Informal Composite Negotiating Text, 
or ICNT/Rev.2) is concerned, the “acceptability of using the [continental 
shelf] for the emplacement of detection and communication devices is 
confirmed.”4 

In developing his case regarding today’s international law, Treves con- 
tends that any effort by a coastal state to claim that its sovereign rights in 
resource-oriented activities serve as a legal obstacle to a foreign state’s 
emplacement of military objects on its continental shelf can be countered 
either by the assertion that the objects do not interfere with such activities, 
or by invocation of Articles 4 and 5, paragraph 1, of the 1958 Geneva 
Convention on the Continental Shelf, which provide that the coastal state’s 
sovereign rights “shall not interfere” with navigation and the laying of cables 
and pipelines by foreign states.* Since he expresses some reservation about 
whether the counterclaim of noninterference will succeed,’ it would seem 
that, even though he does not say so explicitly, his conclusion on the current 
state of the law suggests at least the implication that certain military objects— 
and in particular sonic detection devices—can be included within the con- 
cepts of navigation and the laying of cables and pipelines, and can therefore 
rely “on the rule that navigation and the laying of cables and pipelines by 


1 Treves, Military Installations, Structures, and Devices on the Seabed, 74 AJIL 808 (1980). 

2 When the term “continental shelf” is used in this Note in the context of the Geneva Con- 
ventions of 1958, it refers to that portion of the seabed which is a natural prolongation of 
the coastal state's land mass and is accepted under traditional law of the sea as an area over 
which the coastal state may exercise sovereign rights for a limited number of purposes. Unless 
otherwise indicated, when the term “continental shelf” is used in this Note in the context of 
the Informal Composite Negotiating Text/Revision 2 (ICNT/Rev.2), it refers to that portion 
of the seabed termed the exclusive economic zone and the shelf beyond. The provisions of 
the ICNT/Rev.2 discussed in this Note were not changed in substance in the Draft Convention 
on the Law of the Sea (Informal Text) of August 1980. 

3 Treves, supra note 1, at 839. 

4 Id. at 846. 

515 UST 471, TIAS No. 5578, 499 UNTS 311. The provisions are quoted in 

‘notes 12 and 13 infra. 
€ Treves, supra note 1, at 837. 
1 Ibid. 
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any state prevail over the economic uses of the continental shelf by the 
coastal state.”® Given a quick reading, the argument seems very attraciive. 
But, when considered thoroughly, it appears flawed in two critical respects. 
First, the argument relies on a reading of the concepts of navigation and 
the laying of cables and pipelines which is much much broader than that 
intended by the delegates to the Geneva Conference. As will be recalled by 
those familiar with Article 2 of the Convention on the High Seas,’ all states 
are entitled to exercise on the high seas the freedoms of navigation, fishing, 
and laying of cables and pipelines, as well as other freedoms recognized 
by the general principles of international law. The language in Articles 4 
and 5(1) of the Convention on the Continental Shelf concerning navigation 
and the laying of cables and pipelines assures foreign states that they retain 
an interest in such activities, notwithstanding the fact that the same Con- 
vention also vests every coastal state with sovereign rights to explore its shelf. 
and exploit its natural resources. Absent from Articles 4 and 5, however, is 
the language in Article 2 of the Convention on the High Seas relating to the 
other freedoms recognized by the general principles of international law. 
When this is taken in conjunction with the appreciation that in dealing with 
activities of a military.nature (other than what is commonly understood as 
navigation, i.e., the movement of ocean-going vessels), the delegates to the 
Geneva Conference considered such activities within the context of their 
being other freedoms recognized by the general principles of international 
law," it would appear that the references in Articles 4 and 5, paragraph 1, 


8 Ibid. 
913 UST 2312, TIAS No. 5200, 450 UNTS 82. Article 2 states: 


The high seas being open to all nations, no State may validly purport to subject anv part - 
of them to its sovereignty. Freedom of the high seas is exercised under the conditions laid 
down by these articles and by other rules of international law. It coimprises, interalia ... 

(1) Freedom of navigation; 

(2) Freedom of fishing; , 

(3) Freedom to lay submarine cables and pipelines; 

(4) Freedom to fly over the high seas. 

These freedoms, and others which are recognized by the general principles of inter- 
national law, shall be exercised by all States with reasonable regard to the interests of 
other States in their exercise of the freedom of the high seas. 

10 As it now appears, Article 2 of the Convention on the High Seas reads as quoted ibid. 
Notice that it prefaces the enumeration of freedoms with the words “inter alia” and follows it 
with reference to these freedoms and “others which are recognized by the general principles of 
international law.” The version of Article 2 considered by the delegates to the Geneva Con- 
ference was Article 27 of the International Law Commission’s 1956 draft proposal, Report of 
the Intl Law Commission to the General Assembly, 11 UN GAOR, Supp. (No. 9) 12, UN Doc. 
A/3159 (1956), reprinted in [1956] 2 Y.B. INT'L L. Comm'n 253, 265, UN Doc. A/CN.4/SER.A/ 
1956/Add.1 (1957). Article 27 stated: 


The high seas being open to all nations, no State may validly purport to subject any part 
of them to its sovereignty. Freedom of the high seas comprises, inter alia: 


(1) Freedom of navigation; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 
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to navigation and the laying of cables and pipelines mean only navigation 
and the laying of cables and pipelines.'! Military activities or military objects 
not within the common usage of these terms are not to be considered within 
the purview of Articles 4 and 5. 

Second, the argument is also based on what appears to be an erroneous 
understanding of the nature of the relationship between the rights of 
foreign states to navigate and lay cables and pipelines across another state’s 
continental shelf, and the shelf state’s rights in resource-oriented activities. 
Now, admittedly, the rights of foreign states to navigate and lay cables and 
pipelines across another state’s continental shelf are well protected by the 
Geneva Conventions. Nevertheless, one cannot conclude from this that the 


' 


Attention should be drawn to the fact that Article 27, too, contained the “inter alia” language ` 
but did’ not follow the enumeration of freedoms with a reference to “others which are recog- 
nized by the general principles of international law.” The addition of the language not ap- 
pearing in the ILC’s draft Article 27 came on the adoption by a vote of 30 to 18, with 9. ab- 

_ Stentions, of a proposal put forward by the United Kingdom and Ireland; UN Doc. A/CONF. 
13/C.2/L.68, reprinted in 4 UNITED NATIONS CONFERENCE ON THE Law OF THE SEA, OFFICIAL 

` Records 134 [hereinafter cited as UNCLOS I, Orr. Rec.], UN Doc. A/CONF.13/40 (1958). 

Before the proposal of the United Kingdom and Ireland was adopted, the delegates to the 
‘Geneva Conference considered two major plans concerning military activities on the high 
seas. The first, often referred to as the Three Power Proposal, UN Doc. A/CONF.13/C.2/L.32, 
reprinted in id. at 124, was designed to restrict military maneuvers and target practice exercises. 
Submitted by Albania, Bulgaria, and the Soviet Union, it was decisively rejected by a vote of 
43 ta 13, with 9 abstentions; id. at 54, para. 5. The second, often referred to as the Four 
Power Proposal, UN Doc. A/CONF.13/C.2/L.30, reprinted in id. at 124, was designed to restrict 
nuclear test detonations. Submitted by Czechoslovakia, Poland, Yugoslavia, and the Soviet 
Unioa, the proposal was never subjected to a vote since an Indian proposal, UN Doc. A/ 
CONF.13/C.2/L.7 1/Rev.1, reprinted in id. at 134, to refer the entire question to the General 

_ Assembly was adopted 51 to 1, with 14 abstentions; id. at 52, para. 5. Both proposals were 
considered in the context of the ILC’s draft Article 27, predecessor to Article 2 of the Con- 
vention on the High Seas. Any fair assessment of the debates concerning the two proposals 
will suggest they were considered not as affecting activities within the concepts of navigation 
and the laying of submarine cables and pipelines, but rather as affecting activities within the 
other freedoms recognized by the general principles of international law. See, e.g., id. at 3-54. 
More specifically, when the delegates favoring the Four Power Proposal spoke against nuclear 
test detonations, they did so by contending that the detonations interfered unreasonably with 
other uses of the high seas (Mr. Bierzanek (Poland), id. at 5, 7, para. 12; Mr. Tunkin (Soviet 
Union), id. at 9, para. 11; Mr. Ohye (Japan), id. at 11, para. 2; Mr. Ghilmegeanu (Romania), 
id. at 14, 16, para. 22; Mr. Zourek (Czechoslovakia), id. at 23, 24, para. 11), not by suggesting that 
they were not within the language of the ILC’s draft Article 27. Since the detonations surely 
could not have been considered within the concepts of navigation and the laying of sub- 
marine cables and pipelines, it must therefore be concluded that they were viewed as falling 
within the words “inter alia,” Article 27’s reference to the other freedoms‘ recognized by the 
general principles of international law. See Mr. Lamani (Albania), id. at 37, 39, para. 41; and 
Mr. Bartos, id. at 43, 44, para. 5, for similar arguments with respect to military maneuvers and 
weapons practice ranges on the high seas. 

u Comment 4 of the ILC’s commentary on draft Article 27, reprinted in 4 M. WHITEMAN, 
DIGEST OF INTERNATIONAL Law 547-48 (1965), suggests that “submarine cables” is to be con- 
fined to cables for communication and power only. It states: “The term ‘submarine cables’ 
applies not only to telegraph and telephone cables, but also to high voltage power cables.” Ap- 
parently, the ILC jurists had only industrial and commercial activities in mind, and did not 
consider military activities or objects to be covered as well. 
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Conventions mean to give these rights precedence in instances:where their 
exercise may actually render nugatory the coastal state’s grant of sovereign 
rights in resource-oriented activities. Nothing would seem to make this point - 
more clearly than the language of Articles 4 and 5(1) of the Convention on 
the Continental Shelf. Article 4 provides that while a coastal state may not 
generally impede the laying or maintenance of cables or pipelines, it may 
undertake “reasonable measures” to explore and exploit its shelf (pre- 
sumably, even though such measures may impede the freedoms recognized 
as being vested in foreign states), and Article 5, paragraph 1 provides that 
a coastal state’s resource-oriented activities must simply avoid “unjusti- 
fiable interference” with navigation and fishing. While many factors, in- 
cluding the nature of the competing activities (e.g., economic v. military), 
must be taken into consideration in order to determine whether a measure 
is “reasonable” under Article 4, or creates an “unjustifiable interference” 
under Article 5, paragraph 1, itis clear that neither article supports the read- 
ing that navigation and the laying of cables and pipelines “prevail” over the 
coastal state’s sovereign rights to explore its shelf and exploit its natural 
resources.'# 

From their terms, it would appear that Articles 4 and 5(1) provide a- 
standard for evaluating the lawfulness of a coastal state’s interference with 
military objects emplaced on its continental shelf by a foreign state, but say 
nothing of the lawfulness of the foreign state’s actual emplacement efforts. 
In my judgment, the fact that the Convention on the Continental Shelf 
vests every coastal'state with sovereign rights in resource-oriented activities 
suggests that the appropriate standard here is whether the objects inter- 
fere with the coastal state’s rights. This judgment seems to be corroborated 
by the fact that when the delegates to the Geneva Conference rejected the - 
Indian proposal to prohibit any state from emplacing military installations 
on its own or another state’s shelf, Mr. Munch of the Federal Republic 
of Germany made it clear that foreign states could pursue such efforts only 
if “they did not interfere with the exploration and exploitation of natural 
resources.”!> Thus, if Treves means to suggest by his earlier noted reser- _ 
vation that all military objects most likely do interfere with the coastal state’s 


12 Article 4 states: “Subject to its right to take reasonable measures for the exploration of the 
continental shelf and the exploitation of its natural resources, the coastal State may not impede | 
the laying or maintenance of submarine cables or pipe lines on the continental shelf.” 

2 Article 5, paragraph 1 states: 


The exploration of the continental shelf and the exploitation of its natural resources must 
not result in any unjustifiable interference with navigation, fishing or the conservation of 
the living resources of the sea, nor result in any interference with fundamental oceano- 
graphic or other scientific research carried out with the intention of open publication. 


14 Supporting the proposition that Articles 4 and 5(1) do not establish navigation and the 
laying of submarine cables and pipelines as the preeminent freedoms, and that the coastal 
state may pursue actions affecting them, M. McDoucat & W. Burke, THE PUBLIC ORDER OF THE | 
Oceans 705-10 (1962). See also UN Doc. A/CONF.13/C.4 (1958), 4 UNCLOS I, Orr. Rec. 79, 
where Mrs. Whiteman (U.S.) observes that the laying of cables and pipelines does not prevail 
over the coastal state’s sovereign rights in resource-oriented activities. 

15 6 UNCLOS I, Orr. Rec. 81, 83, para. 28, UN Doc. A/CONF.13/42 (1958). 
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resource-oriented activities (a suggestion that I think can be supported 
factually in many instances), I must say that I find it somewhat puzzling that 
he can contend that today’s international law establishes a basic rule of 
freedom concerning the emplacement of any sort of military i a To 
interfere is to be prohibited. - 

The specificity of the ICNT/Rev.2 and its enhancement of the coastal 
state’s power over the continental shelf require that the case for tomorrow’s 
law be made a bit differently. In doing so, Treves advances the following 
contentions. Military objects used for detecting submarines are not subject to 
the exclusive rights of construction, authorization, regulation, and use 
granted by Article 60, paragraph 1(c) to coastal states since, while such ob- 
jects may be considered “devices,” they are too small to be considered “struc- 
tures.”!6 Further, while it may be “contended” in some cases that these detec- 
tion devices come within the language of Article 58 protecting the freedom 
of foreign states to lay cables, such devices “can be considered” within the 
language of that same provision protecting the freedom of foreign states 
to pursue internationally lawful uses of the sea related to navigation such 
as those “associated with the operation of ships.” And finally, in situations 
where the emplacement of such devices “cannot be considered the exercise 
of a freedom specifically attributed [by Article 58] to all [including foreign] 
states,” emplacement is nevertheless lawful under Article 59 because: (1) 
foreign states may seek their “interests,” provided the pursuit does not 
cause a “conflict” with the “interests” of other states; and (2), while destruc- 
tion or removal of such devices by a coastal state would cause a conflict with 
the interests of a foreign state, “it cannot be presumed . . . that [mere] 
“emplacement . . . conflicts with the interest of the coastal state.”!* As with 
his contentions regarding the Geneva Conventions, each of these seems 
questionable or flawed in some respect. 

First, as to the questionable. In view of the fact that Treves is unable to 
cite any convincing authority for his intimation that objects that may be con- 
sidered “devices” (e.g., sonic detection instruments) are too small to be con- 
sidered “structures,” I am not quite sure why one cannot argue that the 
ICNT’s change in the terminology of the Geneva Convention on the Con- 
tinental Shelf has nothing to do with the objects’ size, but rather with 
whether the objects have operative characteristics or functional attributes. 
In other words, it might be reasonable to maintain that the term “devices” 
refers to objects that operate in certain mechanical or chemical ways (e.g., 
underwater pumping machines) or have attributes permitting their use for 
the performance of certain tasks (e.g., seabed mapping markers), and then 
to suggest that the substitution of the term.“structures” for “devices” results 
in the coverage of all objects, even those lacking operative characteristics 
or functional attributes, that have been physically shaped or affected by the 
intervention of man. This construction would seem to be somewhat sup- 


16 Treves, supra note 1, at 841. 
7 Td, at 842-43. 
18 Id, at 843-45. 
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ported by the fact that when the ICNT/Rev.2 elsewhere refers to “struc- 
tures,” it frequently does so by prefacing the term with the hyphenated word 
“man-made.” !9 Moreover, this broader reading seems more consistent than 
that suggested by Treves with the basic trend towards widening the coastal 
state’s authority over resource- and economic-oriented activities. If explora- 
tional and exploitative objects must be of a certain size before they may 
be considered subject to the coastal state’s authority, it would seem that much 
of that authority could be diluted to a point below that now possessed, 
simply by making use of smaller objects. And finally, this broader reading 
averts the problem of having to determine how big an object must be before 
it may be considered a “structure.” Admittedly, determining whether an ob- 
ject has been physically shaped or affected by the intervention of man may 
also pose difficulties, but they would seem to be much more susceptible to 
resolution than those posed by the question whether an object’s size qualifies 
it as a “structure” or a “device.” 
Second, to contend that sonic detection devices are included within the 
concepts of navigation and the laying of cables and pipelines, or are covered 
by the phrase “associated with the operation of ships,” ignores the differ- 
ences between the language of Article 58 and that of Article 87, paragraph 1, 
and requires that “associated with the operation of ships” be givena reading 
much broader than seems warranted. With respect to the former, a quick 
glance will reveal that paragraph 1 of Article 87, which enumerates the 
freedoms all states are entitled to exercise on the high seas, contains a much 
more extensive listing of freedoms” than does the earlier mentioned Article 
2 of the Convention on the High Seas. The inclusion of the words “inter alia” 
before the lengthy recitation would appear to mean that, even though not 
listed, other freedoms recognized by the general principles of international 
law continue to exist,” and that, as a consequence, the concepts of navigation 
and the laying of cables and pipelines are to be construed narrowly. These 
inferences are extraordinarily important because they would appear to pre- 
clude one from reading Article 58 as entitling foreign states to undertake - 
military activities or emplace military objects on that portion of another ` 
state’s continental shelf known as the exclusive economic zone, unless such 


3 Art. 1, para. 5. 
2 Article 87, paragraph 1 of the ICNT/Rev.2 provides: 


The high seas are open to all States, whether coastal or land-locked. Freedom of the. 
high seas is exercised under the conditions laid down by this Convention and by ‘other 
rules of international law. It comprises, inter alia, both for coastal and land-locked States: 


(a) Freedom of navigation; 

(b) Freedom of overflight; 

(c) Freedom to lay submarine cables and pipelines . . . ; 

(d) Freedom to construct artificial islands and other installations permitted under 
international law... + 

{e) Freedom of fishing . . . ; 

(£) Freedom of scientific research. . . . 


z Cf. Oxman, The Third United Nations Conference on the Law of the Sea: The 1977 New York 
Session, 72 AJIL 57, 69 (1978). 
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activities or objects fit squarely within its narrowly construed references to 
navigation and the laying of cables and pipelines. Indeed, given the fact 
that navigation and the laying of cables and pipelines mean only navigation 
and the laying of cables and pipelines (just as in Articles 4 and 5(1) of the 
Convention on the Continental Shelf), and that the reference in Article 
` 87(1) to the words “inter alia” is designed to indicate that on the high seas all 
states may continue to conduct military activities considered recognized by 
the general principles of international law, what other significance could one 
possibly attribute to the absence of the words “inter alia” before the freedoms 
enumerated in Article 58? l 

As for the contention involving the phrase “associated with the operation 
of ships,” the fact that sonic detection devices help the emplacing state make 
more “efficient use of [its own] warships and submarines,” including anti- 
submarine submarines, by giving it “recourse to the best available means of 
locating the position and tracing the movements of” the submarines of the 
coastal state,” does not mean that such devices are thereby covered. 
Weapons, too, would make the emplacing state’s ships more efficient by 
eliminating or threatening to eliminate those of an opponent. Yet I doubt 
that-anyone would seriously contend that the emplacement of weapons is 
authorized by the phrase “associated with the operation of ships.” Such 
remote, indirect, and tenuous associations would not seem to be addressed 
by this language. 

Third and finally; even though Article 59 can be read as supporting the 
conduct of activities not otherwise expressly authorized by the reference in 
Article 58 to navigation, the laying of cables and pipelines, and other inter- 
nationally lawful uses related to these activities, one. insuperable obstacle 
to the lawfulness of foreign states’ efforts to emplace sonic detection devices 
on another state’s continental shelf remains. As will be recalled from the 
discussion of the Geneva Conventions, the grant of sovereign rights in 
resource-oriented activities to coastal states means that foreign states’ under- 
takings interfering with these rights are prohibited. Furthermore, it was 
also noted that if Treves’s reservation about the cogency of a foreign state’s 
counterclaim of noninterference was designed to suggest that all military 
objects interfere with the coastal state’s rights, then mere emplacement of 
sonic detection devices on another state’s continental shelf would seem to 
be prohibited by today’s international law. By reaffirming the coastal state’s 
rights in resource-oriented activities, Articles 56, paragraph 1, and 77, 
paragraph 1, of the ICNT/Rev.2 are proposing that tomorrow’s inter- 
national law continue the same sort of proscriptive regime. Under the cir- 
cumstances, it would hardly seem.to matter that the general language of 
Article 59 can be read as supporting the conduct of activities—including 
efforts to emplace sonic detection devices—not otherwise explicitly per- 
mitted by Article 58. Admittedly, a foreign state’s efforts to emplace sonic 
detection devices may be considered the pursuit of one of the “interests” 
` recognized by Article 59, and such efforts may not be presumed to create 


22 Treves, supra note 1, at 843. 
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a “conflict” with the interests of the coastal state; but since the objects inter- 
fere with the coastal state’s sovereign rights in resource-oriented activities, 
their emplacement would seem to be proscribed. + 

In conclusion, let me just say that there can be little doubt that inter- 
national stability would be best served by reading the Geneva Conventions 
and the ICNT as articulating proscriptive regimes. At present the United 
States is relying heavily on the deterrent capability of its nuclear missile- 
launching submarines, while it attempts to redress the strategic asymmetry 
resulting from the vulnerability of its land-based missile force to a Soviet 
first strike. Though it is improbable that any Soviet effort to emplace sonic 
detection devices on the continental shelf of the United States would place 
a majority of the U.S. submarines in jeopardy, those most familiar with 
strategic planning acknowledge that even the smallest gain in this area could 
well have monumental consequences for world peace.” In view of this ' 
danger, it would seem advisable to approach any suggestion that current» 
or proposed international law permits foreign states to emplace military 
objects on another state’s continental shelf with the greatest of circum- 
spection. 


Rex J. ZEDALIS* . 


Tullio Treves replies: 


Mr. Zedalis’s thoughtful comments on my article, Installations, Structures, 
and Devices on the Seabed, require some observations and clarifications. 

As regards the traditional law of the sea, a first point raised in Zedalis’s 
comments concerns the relationship between the high seas freedoms of 
navigation and of laying cables and pipelines and the coastal state’s rights 
in the continental shelf. These freedoms are set forth in long-standing 
customary law rules. The coastal state’s rights in the continental shelf pro- 
vide an exception to these rules and, as such, must be interpreted restric- 
tively. Articles 4 and 5, paragraph 1, of the Geneva Continental Shelf 
Convention do not just assure foreign states “that they retain an interest” 
in navigation and in the laying of cables. The language of the two provisions, _ 
though aimed at achieving a balance, indicates that the interests protected 
are. those of laying cables and pipelines and of navigation because laying 
cables and pipelines and navigation are the activities that may not be im- 
peded and that must not be unjustifiably interfered with. This reading seems 
confirmed by the ICJ’s observation in the North Sea Continental Shelf case 
that the matters considered in Articles 4 and 5(1) “relate to or are con- 
sequential upon principles or rules of general maritime law, very con- 
siderably ante-dating the Convention” and that they “were mentioned in the 
Convention . . . simply to ensure that they were not prejudiced by the exercise 


23 See House Comm. on INTL RELATIONS, 95th Conc., 2p Sess., EVALUATION OF FISCAL 
YEAR 1979 ARMs CONTROL Impact STATEMENTS: TOWARD MORE INFORMED CONGRESSIONAL 
PARTICIPATION IN NATIONAL SECURITY PoLicyMAKING 119 (Comm. Print 1979). 

* Cutting Fellow, 1980-1981, Columbia University; Assistant Professor, University of Tulsa 
College of Law. 
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of continental shelf rights as provided for in the Convention” ([1969] ICJ 
Reports 3, para. 65 [emphasis added]). With this in mind, it seems justified 
to say that “navigation and the laying of cables and pipelines by any state 
prevail over the economic uses of the continental shelf by the coastal state.” 
As to whether military objects fall within the purview of Articles 4 and 5(1) 
of the Geneva Continental Shelf Convention, it can be conceded, as it was, 
that this may be claimed with difficulty and, indeed, is possible only in 
marginal cases. 

Second, on the “basic rule of freedom.” If the “appropriate standard” 
for deciding whether military objects can be emplaced on another state’s 
continental shelf is, as Zedalis contends, “whether the objects interfere with 
the coastal state’s rights,” the basic (residual) rule must be that of freedom 
and not that of prohibition: there would be no reason for prohibiting 
activities that interfere with the coastal state’s rights if it weren’t true that, 
‘unless they interfere, they are permissible. The situation would be different ` 

if it could be proved that military objects always interfere with the resource- 
oriented activities of the coastal state. Though interference is the most 
likely case, it is not always so. Zedalis seems to agree when he says that the 
suggestion that such interference is most likely “can be supported factually 
in many [thus not in all!] instances.” 
* As for the new law of the sea under the UNCLOS Informal Composite 
Negotiating Text (Rev.2), the conclusions reached in my paper on the 
emplacement of military objects on the bed of another state’s economic 
zone can be summarized as follows: (1) military installations and structures 
that may interfere with the coastal state’s rights cannot be emplaced; (2) if 
they cannot interfere with these rights and if they can be considered as 
falling within the scope of Article 58, paragraph 1 (other internationally 
lawful uses of the seas related to the freedoms of navigation and overflight 
and of laying cables and pipelines “such as those associated with the opera- 
tion of ships, aircraft and submarine cables and pipelines”), they may be 
emplaced; (3) if they cannot interfere with the coastal state’s rights but are 
not included in the scope of Article 58, paragraph 1, they come: within the 
purview of Article 59 (cases where the Convention does not attribute rights 
or jurisdiction to the coastal state or to other states); (4) objects that do not 
qualify as “installations” or “structures” under Article 60, paragraph 1 fall 
within Article 59; unless (5) they may be considered included in the scope of 
Article 58, paragraph 1, in which case they may be emplaced. 

According to Zedalis, the first of these conclusions would be sufficient 
to cover every case and no military object could be emplaced. To support 
this contention he makes three points: (1) military objects always interfere 
with the coastal state’s rights; (2) the emplacement of such objects can never 
be considered as included in the freedoms mentioned in Article 58(1); 
(3) Article 60(1), with the expression “installations and structures,” covers 
every kind of military object. 

As indicated in considering the Geneva Conventions, the first point 
cannot be accepted because interference with the coastal state’s rights, 
though likely, has to be proved case by case, and under various hypotheses it 
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may not exist. Consequently, recourse to Article 59 cannot be ruled out. 
The idea that paragraph 1 of Article 60 does not ensure the coastal state 
complete control over military objects on the bed of its economic zone is _ 
also supported by the fact that Brazil and Uruguay advanced security 
reasons to support their argument for an amendment to Article 60 that 
would have given the coastal state the exclusive right to regulate the con- 
struction, operation, and use not only of artificial islands, but also of installa- 
tions and structures, whatever their purpose.’ 

As regards the second point, while there may be disagreement over which 
kinds of military object can be considered as “related to” the freedoms 
mentioned in Article 58, it cannot be ruled out that some of these objects, 
and in particular those used as navigational aids, belong to this category. 
Whether acoustic devices used for sensing foreign submarines are included 
is less sure. In my paper I simply indicated a line of argument that might 
be followed to uphold. this position. 

Finally, on Zedalis’s third point. The idea that “devices” refers to “objects 
that operate in certain mechanical or chemical ways . . . or have attributes 
permitting their use for the performance of certain tasks” seems accept- 
able. However, it does not seem possible to follow Zedalis when he excludes 
the existence of military objects that are neither “installations” nor “struc-, 
tures.” While it may be conceded that the criterion of size may not always 
be satisfactory, it seems difficult to agree that “installations” and “structures” 
cover all objects. The fact that the two words, at least in the context, are very 
close in meaning and that the previous formula, “installations and devices,” 
could cover all objects, appears to indicate that there are objects that are 
neither installations nor structures. Acoustic devices seem to belong to this 
category because they lack (and when they lack) the character of something 
“built” or “constructed,” which appears to be common to installations and 
structures. 

The conclusions reached in my article try to take realistically into account 
the trend, apparent in the conference in the field of military activities, to _ 
counterbalance the general tendency to strengthen the coastal state’s 
position with compromise solutions on details, which often emerge more in 
omissions than in explicit provisions. To rely on Zedalis’s position, however 
generous its purposes, may reserve unwelcome surprises, especially as 
far as the attitude of the major powers is concerned. 


/ 


* Conf. Doc. C/2/Informal Meeting/11 (April 27, 1978). Cf. the intervention in Plenary on 
April 2, 1980 of the Brazilian representative, 13 UNCLOS II, Orr. Rec. 19, para. 127. 


936 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


-CORRESPONDENCE 


The American Journal of International Law welcomes short com- 
munications from its readers. It reserves the right to determine 
which letters shall be published and to edit any letters printed. 


To THE Eprrors-1n-CHIEF: 
June 2, 1981 


On page 153 of volume 75 of the American Journal of International Law, 
a summary was given for the Swiss case, Socialist People’s Libyan Arab 
Jamahiriya v. Libyan American Oil Co. (1980). I am concerned that some 
American readers may obtain the impression from this summary that Swiss 
courts will not enforce an arbitral award even though the parties select 
Switzerland as the site for arbitration in a contract. Thus, I should like to 
submit this clarification. 


In the Libyan case, there was no clause in the contract whereby the 
parties selected Switzerland as the place of arbitration. It is true that the 
contract provided for arbitration and stipulated that, if one of the parties 
failed to appoint an arbitrator, then the President of the International Court 
of Justice could appoint-the sole arbitrator who would decide where the 
arbitration would take place. This is exactly what happened, and the fact 
that the proceedings took place in Geneva was really incidental. 


Since the parties themselves had never chosen Switzerland as the place for 
arbitration, the only contacts with this nation were the presence of assets 
owned by the defendant and the selection of this arbitration site by the sole 
arbitrator. The Supreme Court of Switzerland simply concluded that these 
two rather tenuous contacts with Switzerland were not a sufficient basis for 
enforcing the arbitral award. 


In contrast, the Swiss courts could be expected to enforce an arbitral award 
where the parties have included in a contract a clause specifically providing 
for arbitration in Switzerland. 


HEINZ SCHAERER 


1 The official citation (in German) is 106 BGE Ia 142 ff. (1980). 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


Marian Nasu LercH* 
The material in this section is arranged according to the system _ 
employed in the annual Digest of United States Practice in Internationa! 
Law, published by the Department of State. 


DIPLOMATIC MISSIONS 


(U.S. Digest, Ch. 4, §1) 


Closure of Libyan “People’s Bureaus” 


On May 6, 1981, the Department of State announced at a special press 
briefing that the United States Government had: decided to require the 
Socialist People’s Libyan Arab Jamahiriya to close its People’s Bureau at 
Washington immediately and to withdraw all personnel within 5 working 
days. The Department also issued a new travel advisory against any travél 
to or residence in Libya. The Department's official statement follows: 


From the first days of the Administration, both the President and 
Secretary Haig have made known their very real concern about a wide 
range of Libyan provocations and misconduct, including support for 
international terrorism. 


We have also been concerned by a general pattern of unacceptable 
conduct by the People’s Bureau in Washington, which is contrary to 
internationally accepted standards of diplomatic behavior. 


We have therefore asked the Libyans to close their People’s Bureau 
in Washington and have given them five working days starting today 
to withdraw their personnel. This action reduces our relations with 
Libya to the lowest level consistent with maintenance of diplomatic 
relations. 


A new travel advisory is being issued today: “Due to unsettled rela- 
tions between the USG and the Government of Libya, the Department 
of State warns American citizens against any travel to or residence in 
Libya. Travellers should also be informed that the US Embassy in 
Tripoli is closed and the USG is not in a position to provide consular 
protection and assistance to Americans presently in Libya.”! 


* Office of the Legal Adviser, Department of State. 
> Dept. of State File No. P81 0101-1084. 

The new travel advisory strengthened for Libya a travel advisory issued on Nov. 27, 1979 
for most of the Middle East countries. The Department had recommended that U.S. citizens 
undertake only essential travel in the Middle East in view of unsettled conditions then pre- 
vailing. f ' 

On May 7 the Department reiterated to representatives of American companies in Libya 


937 
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Earlier on that day, Peter D. Constable, Deputy Assistant Secretary of 
State for Near Eastern and South Asian Affairs, had informed Dr. Ali el- 
Houderi, the “Over-All Coordinator,” i.e., ranking member, of the People’s 
Bureau at Washington, of the U.S. Government’s decision. A Department 
note dated May 6, 1981 confirmed the order for closure and included the 
following: 


After the departure date specified for members of ‘the People’s 
Bureau, the United States will no longer regard these persons as being 
entitled to the privileges, immunities and protection. which they now 
enjoy by virtue of their present status, and they will be subject to im- 
mediate expulsion. 


Until their departure, these persons will be restricted to travel only 
throughout the greater Washington area. Any failure to observe this 
restriction without the express approval of the Department will result 
in ie mageligt; expulsion of the individual concerned. 


The Department is prepared to consider, on the basis of reciprocity, 
the appointment of a third state, acceptable to the United States, to 
«which the Socialist People’s Libyan Arab Jamahiriya may entrust the 
custedy of its property and the protection of its interests. 


° The People’s Bureau shall be closed after today to any activity (other 
than internal administration functions incident to the closing) by or 
on behalf of the Socialist People’s Libyan Arab Jamahiriya. After May 
13, 1981, the premises of the People’s Bureau shall be closed and sealed, 
except to the extent that the Department may authorize any particular 
use of such premises by a protecting power.” 


On October 17, 1980, the Jamahiriya News Agency (JANA) had claimed 
in an English-language broadcast that a member of the “World Revolu- 
tionary Committee” had attacked and seriously wounded Faisal Zagallai, 
a Libyan graduate student at Colorado State University. The broadcast 
justified the attack on the grounds that Zagallai had become “an agent and 
spy for American intelligence.” Upon receipt of the transcript of the broad- 
cast on October 18, the Department summoned Dr. el-Houderi to demand 
an official explanation, confirming its demand in a note handed to him by 
Deputy Assistant Secretary Constable. The note read in part: 


This claim by JANA is made despite the fact that earlier in the day 
representatives of the People’s Committee had told officials of the 
United States Department of State that the attack had been carried out 
without the knowledge or approval of Libyan authorities and expressed 
their own “regret and shock” over the incident. At this meeting the State 
Department representatives, in the strongest terms, made it clear just 
how seriously the United States Government regards such an act. They 


that they would be well-advised to withdraw their employees, or at the very least their 
employees’ dependents. The Department pointed out that the American Embassy in Tripoli 
had been closed, that the Libyan Government had refused to allow the United States to 
designate another country as protecting power for American interests in Libya, and that 
the United States was therefore not in a position, either directly or indirectly, to provide 
consular protection and assistance to Americans then in Libya. 

2 Id., No. P81 0078-1396. 
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made it clear also that any official involvement in this attack.either by 
the Libyan Government or those representing the Libyan Government 
could have grave consequences for relations between the United States 
and Libya. 


The Department of State must now reiterate—in the clearest and 
most unequivocal terms—how seriously it regards an attack of this 
nature carried out within the sovereign territory of the United States. 
The clear disagreement bétween the JANA account and the People’s 
Bureau account of this deplorable attack leaves the Department no 
choice but to demand from the Jamahiriya a comprehensive and 
definitive official explanation of this incident. In view of the gravity 
of the issue, this official explanation is required within 48 hours from 
the receipt of this note.’ 


PRIVILEGES AND IMMUNITIES ` 
(U.S. Digest, Ch. 4, §1) 
Compulsory Liability Insurance Regulations 


In a circular note to all the Chiefs of Mission at Washington, dated June 
18, 1981, Acting Secretary of State Walter J. Stoessel, Jr., called to their 
attention certain areas of concern regarding compliance with the Depart- 

- ment of State’s compulsory liability insurance regulations for any motor 
vehicle, vessel, or aircraft owned, leased, or furnished for the regular 
use of diplomatic missions, members of the missions, and their families. 
The regulations, which also apply to officials of the United Nations entitled 
to diplomatic immunity, had been adopted to implement provisions of 
the Diplomatic Relations Act (22 U.S.C. §254a et seq., 28 U.S.C. §1364 
[first] (Supp. II 1978)); issued in final form on May 15, 1979, and effective 
June 1, 1979, they are codified at 22 Code of Federal Regulations, part 151.1 

The substantive portion of the circular note follows: 


Types of Insurance Coverage 


Section 151.3 of the regulations requires all missions and members 
of the mission and their families subject to the Diplomatic Relations Act 
to have liability insurance providing coverage against the following 
risks to third parties: 


3 Id., No. P81 0102-0961. See further 74 AJIL 917, 921-28 (1980). 
1 Title 22 C.F.R. §151.2(c) states: 


c) Missions, as defined in Section 2 of the [Diplomatic Relations] Act, means missions 
within the meaning of the Vienna Convention on Diplomatic Relations and any missions 
representing foreign governments, individually or ‘collectively, which are extended the 
same privileges and immunities, pursuant to law, as are enjoyed by missions under the 
Vienna Convention. - 


Section 6 of the Diplomatic Relations Act (1978), 22 U.S.C. §254e (Supp. II 1978), sets out 
the compulsory liability insurance requirement which the regulations in 22 C.F.R., part 151 
implement. Section 7 of the Act creates, as a matter of federal law (28 U.S.C. §1364), a sub- 
stantive right in an injured or damaged party to proceed against the insurance company, 
where the insured individual enjoys diplomatic immunity from suit. 
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1. Bodily injury, including death. 
2. Property damage, including loss of use. 


3. Any additional coverage required to be included in liability 
insurance policies by the jurisdiction where the motor vehicle, vessel, 
or aircraft is principally garaged, berthed or kept. 


It has come to the attention of the Department that some individuals 
have: purchased insurance coverage only for damage to their own 
vehicles and not the required liability coverage as described above. 
The Department requests that the Chiefs of Mission remind all mem- 
bers of the mission of their responsibility under the law to have the 
proper coverage. Henceforth, applications for diplomatic motor 
vehicle license plates or the waiver of motor vehicle registration fees ` 
must include satisfactory evidence that the required insurance coverage 
has been purchased, and indicate the limits and type of coverage. 


Amounts of Insurance Coverage 


Section 151.4 states that the motor vehicle insurance required under 
the regulations must provide not less than the minimum limits of 
liability specified by applicable local law. Further, Section 151.5 recom-. 
mends significantly higher limits in order to afford reasonable com- 
pensation to accident victims. The Department strongly urges that the 
Chiefs of Mission encourage the members of the mission to select the 
higher limits of coverage for their own protection and that of third 
parties. 


purigon of Coverage 


Section 151.9 of the regulations states that the Department will not 
endorse any application for diplomatic license plates or for the waiver 
of motor vehicle registration fees without satisfactory evidence of 
proper insurance coverage. The Department expects such coverage 
to remain in force on a motor vehicle as long as it is registered to, or 
regularly used by, a member of the mission or his or her family member. 


The Department is seriously concerned with reports it has received of 
mission personnel who have either terminated the required insurance 
coverage or allowed coverage to lapse through failure to pay premiums. 
Such practice is in direct violation of the regulations. 


The Chiefs of Mission are requested to inform all members of the 
mission that insurance coverage must be maintained during the entire 
period that a motor vehicle is owned, leased, or regularly used by the 
individual in the United States. Trips outside the United States for any 
length of time are not grounds for termination of insurance coverage 
of a vehicle which remains registered and garaged in the United 
States. If a member of a mission learns of his or her transfer outside 
the United States, insurance coverage must remain in force until the 
motor vehicle is either exported or sold by the individual. 


The Department is informed by representatives of the insurance in- 
dustry that policies may be issued for shorter periods of time than is 
customary with an appropriate adjustment in premiums. Therefore, 
there is no justification for a member of a mission to allow his or her 
insurance coverage to lapse solely on the basis of imminent departure 
from the United States. 
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Persons Subject to the Act 


The Department reminds the Chiefs of Mission that Section 151.2(b) 
of the regulations states that persons subject to the Act include the head 
of a mission and members of the diplomatic staff, the administrative 
and technical staff, and the service staff of the mission. The members 
of the family of the diplomatic staff, if they are not nationals of the 
United States, and members of the family of the administrative and 
technical staff, if they are not nationals or permanent residents of the 
United States, who form part of their respective households, are also 
included. 


The Department notes that the annual lists submitted by the missions 
certifying the required insurance coverage do not always provide the 
required information concerning members of the service staff of the 
mission. Although such individuals are not entitled to free registration, 
it is the responsibility. of the Chiefs of Mission to provide the Depart- 
ment with satisfactory evidence that the required insurance is in effect 
for them. i 


Insurance Requirements of the State of Maryland 


The Department brings to the attention of the Chiefs of Mission the 
mandatory insurance requirement of the State of Maryland. and the 
penalties for noncompliance by individuals whose motor vehicles arẹ 
registered in the state. 


The State of Maryland requires all cars registered in the state to have 
lability coverage. Insurance companies are required by law to inform 
local state officials of any lapse or termination of coverage by registered 
owners. Suspension notices are then sent to such individuals requesting 
information regarding proper compliance. Failure to respond to such 
notices may result in the suspension of driving privileges and im- ` 
position of a penalty fee not to exceed $100. 


The Department is informed periodically of members of missions 
who have failed to respond to such official communications from the 
State of Maryland. The Department views inattention to such matters 
as incompatible with provisions of Article 41 of the Vienna Convention 
on Diplomatic Relations which imposes on members of foreign missions 
the obligation to respect the laws and regulations of the receiving 
State. The Chiefs of Mission are requested to inform all memhers of 
the mission whose cars are registered in the State of Maryland 
to promptly respond to all communications from State officials regard- 
ing insurance coverage. Failure to do so will be communicated tothe 
Department and may result in suspension of driving privileges and 
imposition of a penalty fee.? 


PRIVILEGES AND IMMUNITIES 
(U.S. Digest, Ch. 4, §1) 


Living and Working Conditions of Alien Servants 


A circular note from Secretary of State Alexander M. Haig to the Chiefs of 
Mission at Washington, dated May 21, 1981, informed them of a modifi- 
cation of the Department of State’s requirement, communicated in an 


2 Dept. of State File No. P81 0084-0791. See further 73 AJIL 122, 126-29 (1979). 


- 1 
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earlier circular note (January 9, 1981),’ that every servant, attendant, or 
personal employee applying for a.visa in the nonimmigrant A-3 category 
present a written contract of employment containing certain specified 
information. o> T 

Experience had shown that requiring employment contracts in each and 
every case might be unnecessarily burdensome, the note observed, and in 
reviewing visa applications, U.S. consular officers would thenceforth 
require them (only) if: (1) the consular officer were uncertain that the ap- 
plicant fully understood the salary, working conditions, fringe benefits, 
etc., of the proffered employment; or (2) the consular officer perceived a 
need for written evidence that the conditions of employment and com- 
pensation were reasonable. These guidelines would also be applied in 
Washington in regard to adjustment or extension of visas held by individuals 
already in the United States. 

The note concluded: “[T]he Department wishes to point out that .. . 
[the modification] reflects no change in the Department’s resolve to ensure 
reasonable living and working conditions for all servants, attendants and 
personal employees of diplomatic mission personnel.”” 


CONSULAR OFFICERS AND CONSULATES 
(U.S. Digest, Ch. 4, §2) 
Consular Titles 


In identical notes dated November 24, 1980, the Department of State 
called to the attention of several embassies in Washington its policy con- 
cerning use of the title “consular attaché” in according consular recognition 
to career personnel at foreign consular posts in the United States. 

The Department informed them that it was not the policy of the United 
States Government to grant consular recognition to an officer under the 
designation “attaché,” and that the consular titles recognized by the United 
States were those set forth in (Article 9, paragraph 1 of) the Vienna Con- 
vention on Consular Relations of 1963 (TIAS No. 6820, 21 UST 77, 596 
UNTS 261): consul general (including deputy consul general), consul (in- 
cluding deputy consul), vice consul, and consular agent. 

The Department stated that although it had made exceptions (to the 
policy on designations used in granting consular recognition) at the request 
of several missions, it would no longer do so. The Department took the 
position that a receiving state could restrict its designations of consular 
officers under Article 9, paragraph 2 of the Convention." 


'See 75 AJIL 652, 652-54 (1981). 

? Dept. of State File No. P81 0096-1643. 

Similar notes were sent to the Permanent Representatives of the other member states and 
the Permanent Observers at the Organization of American States, as well as to the Permanent 
Missions and Observers at the United Nations. Id., Nos. P81 0096-1648 and 0117-0647. The 
Principal Resident Representatives of international organizations in the United States were 
informed orally of the modified procedure. 

1 Article 9 of the Vienna Consular Convention, “Classes of heads of consular posts,” reads: 
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In a note dated February 19, 1981, the Embassy of the Federal Republic 
of Germany asked the Department to accede to its request to continue using 
the title “consular attaché” for consular personnel in the United States; and 
it also referred to Article 9 of the. Convention as authority for its right to 
such use. 

Although the Department did not concur in the Embassy’s inter- 
pretation of Article 9, it replied on April 9, 1981 that it had no objection 
to an embassy’s use of the title “consular attaché” when formally notifying 
an individual to the Department of State, if the notification stated as well 
that the individual so designated also qualified for one of the four consular 
titles under which the United States granted consular recognition. A send- 
ing state was free to use whatever designations it might deem appropriate 
for the members of its consular posts, but the receiving state was not obli- 
gated to grant recognition as “consular officers” to all categories of person- 
nel assigned to a consular post. The Department's note of November 24, 
1980, had sought to ensure that the United States granted consular recog- 
nition only to persons who performed functions customarily performed by 
consular officers.’ 


STATE TERRITORY AND TERRITORIAL JURISDICTION * 
(U.S. Digest, Ch. 6, §1) 
Berlin—Extension of International Agreements to Western Sectors 


In its Note No. 14 to the Department of State, dated May 4, 1979, the 
Soviet Embassy claimed that a statement regarding extension of the 
Antarctic Treaty! to Berlin (West), contained in the instrument by which 
the Federal Republic of Germany acceded to the Treaty, was “illegal” and 
“incompatible” with the Quadripartite Agreement of September 3, 1971,? 
and could not be “recognized as having juridical force.” 

In the statement the Federal Republic of Germany had declared that the 
Treaty would apply “to Berlin (West) without affecting the rights and 
responsibility of the French Republic, the United Kingdom of Great Britain 
and Northern Ireland and the United States of America, including those 
rights which they possess in the field of disarmament and demilitarization.” 
The Soviet Embassy’s note charged that the purpose of the statement had 


1. Heads of consular posts are divided into four classes, namely: 


(a) Consuls-general; 
(b) Consuls; 

(c) Vice-consuls; 

(d) Consular agents. 


2. Paragraph 1 of this article in no way restricts the right of any of the Contracting 
Parties to fix the designation of consular officers other than the heads of consular posts. 
2 Dept. of State File No. P81 0099-0598, in reply to id., No. P81 0104-0960. 
1 Signed Dec. 1, 1959, in force June 23, 1961, 12 UST 794, TIAS No. 4780. 
? For the Quadripartite Agreement on Berlin, with annexes, agreed minutes, and exchange 
of notes, done, Sept. 3, 1971, and the Final Quadripartite Agreement on Berlin, done June 3, 
1972, see 24 UST 283, 348, TIAS No. 7551. 
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been to “disguise” its “illegal nature.” It declared that “questions of security 
and status, including all the problems of demilitarization,” had been and 
continued to be “the exclusive prerogative of the four Powers and only they 
can consider and resolve these: problems,” and that the Federal Republic 
of Germany could not “assume’ rights and obligations relative to compli- 
ance in Berlin (West) with the Treaty provisions concerning these matters.” 

Following consultations among the Governments of the United States, 
the United Kingdom, and France, the Department of State replied in their 
behalf on August 21, 1980, as follows: 


In a communication to the Government of the Union of Soviet 
Socialist Republics, which is an integral part (Annex IV A) of the 
Quadripartite Agreement of 3 September 1971, the Three Powers 
confirmed that, provided matters of security and status are not affected 
and provided the extension is specified in each case, international 
agreements and arrangements entered into by the Federal Republic of 
Germany may be extended to the Western Sectors of Berlin in ac- 
cordance with established procedures. For its part, the Government of 
the Union of Soviet Socialist Republics, in a communication to the 
Governments of the Three Powers, which is similarly an integral part 
‘(Annex IV B) of the Quadripartite Agreement of 3 September 1971, 
affirmed that it would raise no objection to such extension. 


The established procedures referred to above, which were endorsed 
in the Quadripartite Agreement, are designed, inter alia, to afford the 
authorities of the Three Powers the opportunity to ensure that the 
treaties concluded by the Federal Republic of Germany which are to 
be extended to the Western Sectors of Berlin are extended in such a 
way that matters of security and status are not affected. When 
authorizing the extension to the Western Sectors of Berlin of the 
Antarctic Treaty, the authorities of the Three Powers, acting in the 
exercise of their supreme authority, took the necessary steps to ensure 
in accordance with the established procedures that the application of 
this Treaty in the Western Sectors of Berlin remains subject to Allied 
rights and responsibilities in the field of disarmament and demilitari- 
zation and this was duly reflected in the declaration of the Federal 
Republic of Germany to which the Soviet Embassy’s note refers. Ac- 
cordingly, the extension of the Treaty to the Western Sectors of 
Berlin does not confer any powers on the Federal Republic relative to 
compliance in the Western Sectors of Berlin with the Treaty pro- 
visions concerning demilitarization as is asserted in the Soviet Em- 
bassy’s note, nor does it in any way affect matters of security and status. 
Consequently, the extension of this Treaty to the Western Sectors of 
Berlin is entirely consistent with the Quadripartite Agreement.® 


3 Dept. of State File No. P80 0115-0885, in reply to id., No. P79 0121-0756. 

On May 5, 1955, the date of entry into force of the Bonn Conventions (Contractual Agree- 
ments), signed May 26, 1952, as amended by the Paris Protocol on the Termination of the 
Occupation Regime in the Federal Republic of Germany, signed Oct. 23, 1954, the Three 
Powers, the United States of America, the United Kingdom, and France, issued through the 
Allied Kommandatura Berlin the Declaration on ‘Berlin (BKC/L [Berlin Kommandatura 
Commandants Letter] (55)3, May 5, 1955), which granted to the Berlin authorities the 
maximum liberty compatible with the special situation of Berlin. For the Declaration, see 
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The United States is the depositary of the Antarctic Treaty. In this 
capacity, the United States also received a note from the Czechoslovak 
Socialist Republic, dated June 11, 1979, stating that it “could not accept” 
the statement made by the Federal Republic of Germany regarding ex- 
tension of the Treaty to Berlin (West), and could not “attach to it any legal 
effects.” The United States replied in its own behalf and on behalf of the 
Governments of the United Kingdom and of France, as the Three Western 
Powers parties to the Quadripartite Agreement with the Soviet Union on 
Berlin, by a note from the Department of State to the Embassy of the 
Czechoslovak Socialist Republic, dated January 9, 1981, the substantive 
portion of which follows: 


Our Governments reaffirm that states which are not parties to the 
Quadripartite Agreement are not competent to comment authorita- 
tively on its provisions. 


The three Governments do not consider it necessary, nor do they 
intend to respond to any further communications on this subject from 
states which are not parties to the Quadripartite Agreement. This 
should not be taken to imply any change of the position of the three 
Governments in this matter.‘ 


e 


JUDICIAL ASSISTANCE 
(U.S. Digest, Ch. 6, 9 
Foreign Legislative Investigations 


A note from the Italian Embassy, dated October 20, 1980, informed 
the Department of State of a request from an Italian Parliamentary In- 
vestigating Committee, established by Act No. 204 of May 22, 1980, for a 
copy of all court and judicial proceedings against Michele Sindona in 
connection with the bankruptcy of the Franklin National Bank (United 
States v. Sindona, No. S—75—-CR-948, indictment filed March 19, 1979).} 
The note also asked whether a delegation from the committee would be per- 
mitted to have access to Sindona in order to question him. ` 

Following consultation with the Department of Justice, the Department of 
State replied in a note dated March 20, 1981: 


Doc. No. 106, DocuMENTS ON BERLIN, 1943-1963, at 150-52 (2d rev. & enlarged ed., trans., 
Heidelmeyer & Hindrichs eds., 1963). For other instruments establishing the procedures 
for extending international agreements entered into by the Federal Republic to the Western 
Sectors of Berlin, see id., especially Docs. Nos. 84, at 130-32; 85, at 132-34; and 107, at 153. 

In regard to the Occupation regime in Germany and its termination, see further 2 M. 
WHITEMAN, DIGEST OF INTERNATIONAL Law 383-86 (1963). 

í Dept. of State File No. P81 0002-1116, in reply to id., No. P79 0121-0798. 

In its capacity as depositary for the Antarctic Treaty, the United States circulated copies 
of the Soviet and Czech notes, as well as of its replies on behalf of the three Governments, to all 
states party to the Treaty as well as to all acceding states. See circular notes dated Aug. 6, 
1979, id., No. P79 0121-0753, and Jan. 12, 1981, id., No. P81 0004-1285. 

1 Sindona had been tried and found guilty by a jury verdict rendered on March 27, 1980. 

In a second note, dated Feb. 5, 1981, the Embassy supplied a translation of Act No. 204, 
in response to a Department of Justice request for more information about the committee. 
Dept. of State File No. P81 0060-1271. 
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[T]he Department of Justice, as a matter of policy, does not assist 
legislative investigations of crimes. The Department of Justice has re- 
peatedly declined to assist United States Congressional investigations, 
both in this country and abroad. Moreover, United States law (28 
U.S.C. 1782) limits the authority of Federal courts to providing evi- 
dence “for use in a foreign or international tribunal.” 


While the Department of State and Department of Justice cannot 
directly assist the Italian Parliamentary [Investigating] Committee in 
its investigation of the Sindona matter, there is no objection to the Com- 
mittee’s informally pursuing its investigation in the United States. 


The Embassy of Italy may wish to consider contacting the Clerk of 
Court for the Southern District of New York . . . to arrange access to 
the transcript of the Sindona trial and to obtain copies of those portions 
of the transcript selected for the use of the Italian Parliamentary 
[Investigating] Committee. 


The Embassy of Italy may also wish to contact Mr. Sindona through 
his attorney to determine if he is willing to be interrogated by repre- 
sentatives of the Parliamentary [Investigating] Committee. If 
Mr. Sindona consents, the Department of State and Department of 


“Justice have no objection to the Committee’s sending representatives 


for that purpose. . . .? 


JUDICIAL ASSISTANCE 
(U.S. Digest, Ch. 6, §6) 
Foreign Child Support Judgments l 


No agreement exists between the United States and any foreign country 
with provisions similar to those contained in the Revised Uniform Recipro- 
cal Enforcement of Support Act (URESA) of 1968. However, a number of 
individual states of the United States that have enacted the uniform statute 
(with its revised definition of “State”) have made determinations that de- 
crees of foreign jurisdictions qualify for enforcement within their respective 
jurisdictions. As revised in 1968, “State” is defined in URESA as including 
“any foreign jurisdiction in which this or a substantially similar reciprocal 
law is in effect.” ; 

Unilateral declarations of reciprocity arè predicated upon a comparison 
or review of the laws of the foreign jurisdiction and upon establishment of 
the fact that the foreign jurisdiction is enforcing, or is prepared to enforce, 
child support judgments from the American state jurisdiction in question. 
Parallel unilateral declarations may also be issued by the appropriate 
authorities of foreign jurisdictions. 

On June 19, 1980, the Department of State replied to a request from the 
Ambassador of Austria for assistance in locating persons in the United 


2? Dept. of State File Nos. P80 0141—1694 and P81 0037-2022. 

When explaining its policy of refraining from assistance in foreign legislative investigations, 
the Department of Justice referred to “one recent case almost directly in point here,” In re Letters 
of Request to Examine Witnesses from the Court of Queen’s Bench for Manitoba, Canada (59 F.R.D. 
625 (N.D. Cal. 1973), aff’d per curiam, 488 F.2d 511 (9th Cir. 1973)). l 
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States who failed to meet child support responsibilities to Austrian children. 
Referring to restrictions upon access to the Federal Parent Locator Service 
(because of the definition of “authorized person” in 42 U.S.C. §653(c)), the 
Department conveyed a suggestion offered by the Office of Child Support 
Enforcement, Department of Health and Human Services, that Austria. 
develop reciprocal arrangements with individual U.S. states. The Office 
pointed out that such arrangements would also enable Austria to obtain 
assistance from the Federal Parent Locator Service (through the states as 

“authorized persons”) as well as from individual state locator systems. The 
` Office was prepared to notify all state child support enforcement agencies 
of the Austrian interest in reciprocity, and would request that they co- 
operate with the appropriate Austrian officials.’ 

Ina note dated May 6, 1980,” the Embassy of France called to the attention 
of the Department of State difficulties being encountered in enforcing 
French legal decisions in the field of family law in the United States, in 
particular cases involving child custody and support payments. The note 
stated that a delegation of French experts wished to meet with representa- 
tives of the Departments of State and Justice, the Federal Parent Locator 
Service, and the Office of Child Support Enforcement of the Department 
of Health and Human Services. The experts wished to discuss, inter alia, 
potential implementation, through declarations of reciprocity, of the Uni- 
form Reciprocal Enforcement of Support Act and of the Uniform Child 
Custody Jurisdiction Act.? The possibility of subsequent conversations with 
the Attorneys General of the states of California and New York was also 
mentioned. 

At the request of the French deinen: the Department of State agreed 
to an exchange of letters that confirmed the United States Government's 
permission for a French delegation to discuss arrangements for reciprocal 
child support and custody decree assistance with competent state authori- 


1 Dept. of State File No. P80 0060-2401. 

The Department transmitted to the Embassy the National Roster and URESA/{Title:IV—D 
Referral Guide, published by the National Reciprocal and Family Support Enforcement 
Association (Des Moines, lowa) in July 1979, which contained lists of state Title IV-D agencies, 
URESA state information agents, and state parent locator services, and interstate enforce- 
ment information. It also forwarded texts of a declaration of reciprocity by the state of North 
Carolina in regard to the Federal Republic of Germany and of an opinion of the Auorney 
General of North Carolina. Finally, the Department included a list of states that had enacted 
the provisions of the 1968 revision of the Uniform Reciprocal Enforcement of Support 
Act allowing reciprocity with foreign jurisdictions, updated to Jan. 1980. (According 
to the Roster, supra, as published in July 1981, these appear to be: Arizona, Arkansas, California, 
Colorado, Connecticut, Florida, Georgia, Idaho, Ilinois, Indiana, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, Montana, Nebraska, 
Nevada, New Hampshire, New Mexico, New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, Vermont, 
Virginia, Washington, Wisconsin, and Wyoming.) 

? For the note, and the Department of State’s reply, dated June 3, 1980, see Dept. cf State 
File Nos. P80 0067-1056 and P80 0075-1791. 

? The discussions in Washington took place from July 1 to 3, 1980. A procès-verbal (minutes) 
in French and English is at id., P81 0061-2135. , 
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ties. Department officials cautioned that no “compacts” or agreements could 
be entered into that purported to.create legal obligations between an in- 
-dividual state and France. However, it was permissible (under the Con- 
stitution of the United States) to make parallel declarations of policy and 
official determinations that the other jurisdiction accorded, or would ac- 
cord, reciprocity resulting in enforcement action.* 


' 


*The exchange of letters, dated Aug. 20, 1980, embodied a communication from the 
Department, the substantive paragraphs of which were to the following effect: 


ae | 


Pursuant to the discussions which took place in Washington on July 1-3, 1980 . . 
I have the honor to propose the following: 


Considering that the issues relating to child custody, visitation rights and the en- 
forcement of support orders come within the jurisdiction of the individual States of the 
United States, 


It is agreed that a French delegation will contact the competent authorities of the 
States for the purpose of drawing up declarations of redprocity or equivalence for the 
enforcement of legal decisions relating to child custody, visitation rights and the collection 
of child support payments. 


* I would be grateful if you would let me ‘know whether the above provisions have the 
approval of your Government. 


Bid, 


JUDICIAL DECISIONS 


- MONROE LEIGH 


Intervention in judicial proceedings—interpretation of Article 62 of the Statute 
of the International Court of Justice 


CASE CONCERNING THE CONTINENTAL SHELF (TUNISIA/LIBYAN ARAB 
JAMAHIRIYA): APPLICATION BY MALTA FOR PERMISSION TO INTERVENE 
[1981] IC] Reports 3, April 14, 1981. 


In 1978, the Republic of Tunisia and the Socialist People’s Libyan Arab 
Jamahiriya (Libya) brought a case before the International Court of Justice 
concerning a dispute involving the delimitation of the continental shelf be- 
tween the two states.' On January 28, 1981, Malta requested permission 
from the Court to intervene in the case pursuant to Article 62 of the Court’s 
Statute. Both Tunisia and Libya objected to an intervention by Malta, and 
the Court,’ in its first decision on a request invoking Article 62, unanimously 
rejected Malta’s application to intervene.* ° 

Article 62 of the Statute provides: ‘ 


1. Should a state consider that it has an interest of a legal nature 
which may be ‘affected by the decision in the case, it may submit a 
request to the Court to be permitted to intervene. 


2. It shall be for the Court to decide upon this request. 


Under Article 81(2) of the Rules of the Court, such a request is required 
to specify: l 


(a) the interest of a legal nature which the State applying to intervene 
considers may be affected by the decision in that case; 

(b) the precise object of the intervention; 

(c) any basis of jurisdiction which is claimed to exist as between the 
State applying to intervene and the parties to the case. 


In its request, Malta contended that its legal interests might be affected 
by the Court’s evaluation of certain geographical and geomorphological 


1 Since the Court did.not include a judge of Libyan or Tunisian nationality, both parties 
chose a judge ad hoc to sit on the bench. They were Eduardo Jiménez de Aréchaga (Libya’s 
choice) and Jens Evensen (Tunisia’s choice). See Article 31(3) of the Statute of the International 
Court of Justice. i 

2 Composed for this case of President Sir Humphrey Waldock, Vice President Elias, Judges 
Gros, Lachs, Morozov, Nagendra Singh, Ruda, Mosler,'Oda, Ago, el-Erian, Sette-Camara, 
el-Khani, and Schwebel, and Judges ad hoc Evensen and Jiménez de Aréchaga. 

3 The Statute also provides for a different form of intervention. Article 63 gives parties to 
a convention whose construction is in issue the right to intervene in the proceedings. The ICJ 
decided favorably on an application of Cuba to intervene under Article 63 in the Haya de la 
Torre case, [1951] ICJ Rep. 74 (interpretation of the Havana Convention on Asylum of 1928). 
Previously, the Permanent Court of International Justice had granted a request of Poland 
to intervene pursuant to the identically worded Article 63 of its Statute in the S.S. Wimbledon 
case, [1923] PCIJ, ser. A, No. 1 (interpretation of the Treaty of Versailles). 
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features of the area and its assessment of their legal relevance as factors in 
the delimitation of areas of the continental shelf adjacent to its own con- 
tinental shelf. Malta emphasized that the purpose of its intervention was 
only to submit its views on these issues and specifically stated that it did not 
seek a ruling from the Court concerning its own continental shelf bound- 
aries with either Tunisia or Libya. 

Libya and Tunisia opposed Malta’s request for intervention on the 
ground that the request did not comply with any of the requirements of 
Article 81(2) of the Rules of Court. Both countries questioned the nature of 
Malta’s claimed interest,* the purpose of the intervention,’ and the juris- 
dictional link between the parties and the intervening state.® 

The Court stressed that it had discretion in deciding whether to allow 
the intervention.’ After tracing the drafting history of Article 62 and 
examining prior decisions, including those of its predecessor, the Perma- 
nent Court of International Justice, the Court concluded that the “interest 
of a legal nature” to which Article 62 refers, is an interest in issue in the 
actual case in which a state seeks to intervene. However, it was the opinion 
of the Court that neither the drafting history nor the case Jaw was decisive 
on the precise object of intervention contemplated by Article 62 and the 
need for a jurisdictional link with the parties to the case.® In this connection, 
the Court observed that the Rules required specification of such a juris- 
dictional link only to enable the Court to consider all the relevant particulars 
should the issue arise. 

The Court detected a tension in Malta’s request to intervéne. While 
Malta’s alleged interest lay in the very subject matter of the Tunisia/Libya 
case, it refused to put in issue its own claims against Tunisia and Libya. | 


In effect, therefore, Malta in its request is asking the Court to give a 
decision in the case between Tunisia and Libya which in some measure 
would prejudge the merits of Malta’s own claims against Tunisia and 
against Libya in its separate disputes with each of those States. 


... Malta . . . seeks permission to enter into the proceedings 
without assuming the obligations of a party to the case within the 


1 Libya and Tunisia argued that Malta was interested in the reasoning of the Court, not in the 
actual decision; they contended that the term “decision” in Article 62 of the Court did not 
include the consideranda of the judgment. 

š Libya argued that the purpose of an intervention in contentious proceedings must 
amount to more than a mere submission of views. Tunisia argued that, in fact, Malta had 
already achieved its objective by the hearings on the question of intervention. 

ê Libya and Tunisia argued that there existed no jurisdictional link in the present dispute 
between themselves and Malta. Malta denied the requirement for such jurisdictional nexus 
on the ground that it was not prescribed by the Statute and could thus not be imposed by the 
Court's Rules. 

7 See Article 62(2) of the Statute. The Court noted that it did not interpret paragraph 2 as a 
grant of unlimited discretion and felt bound to use its discretionary power only within the 
statutory framework. 

8 Significantly, the Court noted that in the debates on the Rules of the Permanent Court of 
International Justice, whose sense the drafters of the present Statute did not intend to change, 
“it seems to have been assumed that a State permitted to intervene under Article 62 would 
become a ‘party’ to the case” (para. 24). 
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meaning of the Statute, and in particular of Article 59 under which 
the decision in the case would hereafter be binding upon Malta in its 
relations with Libya and Tunisia. . . . 


. . . This being so, the very character of the intervention for which 
Malta seeks permission shows . . . that the interest of a legal nature 
invoked by Malta cannot be considered to be one “which may be af- 
fected by the decision in the case” within the meaning of Article 62 
of the Statute [paras. 31-33].° 


Thus, the Court suggests that since Malta’s alleged interests were so 
closely intertwined with those of Tunisia and Libya, it could only have 
intervened as a party. According to the Court, the limited form of inter- 
vention for which Malta sought permission could not be properly admitted 
within the terms of Article 62 of the Statute: 


What Malta in effect seeks to secure by its application is the opportunity 
to argue in the present case in favour of a decision in which the Court 
would refrain from adopting and applying particular criteria that it 
might otherwise consider appropriate for the delimitation of the 
continental shelf of Libya and Tunisia. In short, it seeks an opportunity 
to submit arguments to the Court with possible prejudicial effects on 
the interests either of Libya or of Tunisia in their mutual relations with 
one another. To allow such a form of “intervention” would, in thé 
particular circumstances of the present case, also leave the Parties quite 
uncertain as to whether and how far they should consider their own 
separate legal interests vis-a-vis Malta as in effect constituting part of 
the subject-matter of the present case. A State seeking to intervene 
under Article 62 of the Statute is, in the view of the Court, clearly not 
entitled to place the parties to the case in such a position, and this is the 
more so since it would not be submitting its own claims to decision by 
the Court nor be exposing itself to counterclaims [para. 34]. 


The Court added that Malta’s interests were safeguarded by Article 59 of the 
Statute, which would limit the effects of the reasoning and decision in the 
Tunisia/Libya case to that particular factual situation. 

Finally, having found that Malta’s request for permission to intervene 
could not be granted for the reasons set out above, the Court found it 
unnecessary to decide whether a valid jurisdictional link with the parties 
to the case is an essential prerequisite for intervention under Article 62. 

Three judges appended separate opinions to the Court’s Judgment. 

Judge Morozov thought the Court should have decided the jurisdictional 
issue. He was of the opinion that a jurisdictional link between the parties 
and a state seeking to intervene under Article 62 was essential. 

In Judge Oda’s view, the Court’s interpretation of the first paragraph 
of Article 62 was too restrictive, although he voted in favor of the judgment 
in light of the discretionary powers granted to the Court in paragraph 2 
of the same article. In particular, Judge Oda disagreed with the Court’s 

° The Court also pointed out that had Malta sought permission to intervene as a party to 
the case, its jurisdictional link with Tunisia and Libya would have come into play. Libya and 
Tunisia suggested that Malta had narrowly circumscribed the purpose of the intervention to 
avoid the jurisdictional issue. 


See Jessup, Intervention in the International Court, supra p. 903, for further discussion of 
this decision. 
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suggestion that participation qua party is a conditio sine qua non to inter- 
vention under Article 62. Furthermore, he questioned the Court’s remarks 
with regard to the requirement of a Jurisdictional link between the parues 
to a case and the intervening state. 

Judge Schwebel agreed with the Court’s decision to debar Malta’s inter- 
vention as a nonparty on the ground that this particular intervention 
would have given Malta a disproportionate advantage over Tunisia and 
Libya. He was of the opinion, however, that cases might arise in the future 
where nonparty intervention would be justified under the Statute. Judge 

- Schwebel differed with the Court’s judgment that Malta had not shown 
an interest of a legal nature that might be affected by the decision in the 
Tunisia/Libya case. f 


Aliens—Immigration and Nationality Act—deportation—“extreme hardship” 
standard 


IMMIGRATION AND NATURALIZATION SERVICE v. WANG. 101 S.Ct. 1027. f 
U.S. Supreme Court, March -2, 1981. Petition for rehearing denied, April | 
*17, 1981. 


R Korean citizens, husband and wife, entered the United States in 197¢ as 
nonimmigrant treaty traders. In 1974, having overstayed their visas by 
almost 2 years, they were found deportable after a hearing. Following an 
unsuccessful appeal to the immigration authorities on other grounds, they 
filed a motion in 1977 to. reopen their deportation proceedings, claiming 
a right to suspension of deportation under §244 of the Immigration and 
Nationality Act (8 U.S.C. §1254(a)(1)). That provision permits the Attorney- 
General to suspend deportation of an otherwise deportable alien who has 
been present in the United States for at least 7 years, has good meral 
character, and whose deportation “would, in the opinion of the Attorney 
General, result in extreme hardship to the alien or to his spouse, parent, 
or child, who is a citizen of the United States.” The couple claimed that 
deportation would result in extreme hardship to their American-born © 
children, who would lose educational opportunities if forced to leave the 
_ United States. They also claimed economic hardship to the family as a result 
of forced liquidation of their business (the couple had a net worth of ap- 
proximately $120,000). The Board of Immigration Appeals denied the 
motion to reopen without a hearing, noting that a mere showing of economic 
detriment is not sufficient to establish extreme hardship under the Act. 
Neither, held the Board, did the alleged loss of educational opportunities 
to young children of relatively affluent parents. constitute extreme 
hardship. 

The U.S. Court of Appeals for the Ninth Circuit, sitting en banc, reversed.? 
The court of appeals ruled that the extreme hardship requirement should 
be liberally construed and would be met if an alien produced evidence 
suggesting that the “hardship from deportation would be different and 
more severe than that suffered by the ordinary alien who is deported.”? 


1 Wang v. Janseno & Wasalna Service, 622 F.2d 1341 (9th Cir. 1980). 
27d. at 1346. 
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It found that the couple had alleged a sufficient prima facie case of hard- 
ship and that it was therefore an abuse of discretion to deny the motion 
without a hearing. Accordingly, the Board was directed to hold a hearing | 
to consider thoroughly all of the facts supporting the claim for relief. 

The Supreme Court reversed the Ninth Circuit in a per curiam opinion.’ 
The decision rested on two grounds. First, the court of appeals did not 
follow a regulation that requires affidavits in support of extreme hardship 
claims (8 C.F.R. §3.8(a) (1979)). Thus, by requiring the Board to hear 
unsupported; conclusory allegations, the court of appeals defeated the 
regulation’s purpose of identifying those motions which reliably indicate 
meritorious claims. Moreover, the Court held, the Board is not required 
to reopen proceedings under any particular circumstances, including the 
allegation of a prima facie case; rather, this decision is a matter within the 
Board’s discretion. 

The more fundamental ground for decision was the Court’s conclusion 
that the court of appeals had “improvidently encroached on the authority 
which the Act confers on the Attorney General and his delegates.”4 Defini- 
tion of the critical term “extreme hardship” is committed to the Attorney 
General and the Immigration and Naturalization Service. The Board acted 
within its authority when it concluded that the facts alleged in this case did, 
not constitute hardship, and the construction and application of this 
standard by the INS should not be overturned by the courts simply be- 
cause they prefer another interpretation of the statutory standard. 

The Court observed that the INS’s narrow construction of “extreme 
hardship” is consistent with the Act, which indicates that the suspension 
remedy is exceptional. Furthermore, the Government's legitimate interest 
in devising an efficient procedure for hearing only motions that raise new 
and meritorious considerations is well served by the narrow interpretation. 
The lower court’s standard, by contrast, would permit greater numbers of 
aliens to reopen deportation proceedings with only minimal showings of 
hardship. This, in turn, presents the risks of allowing circumvention of 
immigration quotas and increasing the role of the courts in the administra- 
tion of deportation cases. 

-With this decision, the Court strongly affirmed the discretion of the 
Attorney General both to determine whether to reopen a case for hearing 
and to define the hardship requirement. In addition, the Court’s emphasis 
on the discretionary nature of section 244 relief obviated the necessity of a 
judicial formulation of the extreme hardship standard. The Court’s decision 
appears to stem both from a reluctance to increase the administrative 
burden of processing deportations and from a general view regarding the 
role of the courts in this area. The view expressed is that it is not within the 

competence of the judicial branch to deal with the problems of large num- 
' bers of aliens by resolving only particular, relatively isolated cases; the 
special expertise of the courts is better applied in policing procedural 
fairness. The Court’s resolution of this case is consistent with the language 

3 Justices Brennan, Marshall, and Blackmun would have given the case plenary con- 


sideration. | 
4101 S.Ct. 1027, 1031. \ 
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and history of section 244. The statutory provision for the Attorney 
General’s discretionary authority in hardship cases replaced prior practice 
under which the alien’s sole remedy was to obtain a private bill from Con- 
gress.° Congress’s choice to permit the Attorney General to provide relief 
is properly seen as a decision to afford a more flexible, less burdensome 
opportunity to aliens facing hardship, and not as an invitation to federal 
courts to enter the field of administering deportations. 


Constitutional law —President’s power to settle claims against Iran 


Dames & Moors v. REGAN. 101 S.Ct. 2972. 
U.S. Supreme Court, July 2, 1981. 


On July 2, 1981 the United States Supreme Court, by unanimous de- 
cision, gave its approval to the implementation of the Algerian Declarations 
under which President Carter secured the release of the American 
hostages and committed the United States to nullify judicial injunctions 
and attachments against Iranian assets in the United States, to release frozen 
Iranian assets in the United States, to terminate further litigation by U.S. 
nationals against Iran, and to participate in an international adjudication 
of Amefican claims. In so doing, the Court upheld the power of the Execu- 
tive, by executive agreement and without specific approval by Congress, to 
nullify judicial injunctions and attachments and to suspend claims of U.S. 
nationals against Iran then pending in federal courts pursuant to the 
Foreign Sovereign Immunities Act of 1976 (28 U.S.C. §§1330, 1602-1611 
(1976)) (FSIA). 

The Dames & Moore case came to the Sagan Court without considera- 
tion by the court of appeals, for expedited consideration against a deadline 
for the transfer of all remaining frozen Iranian assets to an international 
escrow account pursuant to the Algerian Declarations. In the district court, 
the claimant had sought to enjoin the United States and the Secretary 
of the Treasury from implementing the Declarations on the ground that 
the President lacked power to nullify an attachment and to suspend liti- 
gation of claims against Iran in the federal courts. Plaintiff's prejudg: 
ment attachment had been granted in an earlier lawsuit commenced after 
Iranian assets were frozen, but before the Algerian Declarations were 
signed. In that lawsuit the plaintiff was awarded a judgment against Iran 
and against the Iranian Atomic Energy Organization for breach of per- 
formance of contract. The judgment was entered on January 27, 1981, 
after the Algerian Declarations were signed but before President Reagan’s 
- decision to implement them. In the present suit to enjoin the United States 
from implementing the Declarations, the district court, after intervention 
by the Government, ruled against the plaintiff, vacated the attachment, 
and suspended the plaintiff’s claim. From this decision, appeal was taken 
to the Court of Appeals for the Ninth Circuit and while pending there, ne 
Supreme Court granted certiorari. 

The Supreme Court unanimously affirmed the lower court, and dius 


57d. at 1029 nJ. 
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confirmed the legality of the President's actions. The opinion of the Court, 
written by Justice Rehnquist, deals with three principal issues: (1) the 
President’s power to nullify judicial attachments, (2) the President’s power to 
“suspend claims,” and (3) the plaintiff’s claims under the just compensation 
clause of the Fifth Amendment to the Constitution. 
With respect to the first point, Justice Rehnquist held that the President’ 
was authorized to nullify the postfreeze judicial attachments by the specific 
language of the International Emergency Economic Powers Act (50 U.S.C. 
§§1701-1706 (Supp. II 1978)) (IEEPA). Since the nullification of the 
attachments and the order for the transfer of assets were issued in ac- 
cordance with.a specific congressional authorization, that action was 


“supported by the strongest of presumptions and the widest latitude 
of judicial interpretation, and the burden of persuasion would rest 
heavily upon any who might attack it.” Youngstown, 343 U.S. [579] at 
637 (Jackson, J., concurring). Under the circumstances of this case, we 
cannot say that petitioner has sustained that heavy burden. A contrary 
ruling would mean that the Federal Government as a whole lacked 
the power exercised by the President, . . . and that we are not pre- 
pared to say.) | ; 


Justice Rehnquist next addressed the question of the President’s power 
to suspend claims pending in litigation against Iran'in U.S. courts. The 
Court found that neither the International Emergency Economic Powers 
Act nor the so-called Hostage Act (22 U.S.C. §1732) specifically authorized 
the President’s action in suspending such claims. However, Justice 
Rehnquist concluded: “We think both statutes highly relevant in the looser 
sense.of indicating congressional acceptance of a broad scope for executive 
action in circumstances such as those presented in this case.”* With respect 
to the IEEPA, the Court stated: 


An in personam lawsuit, although it might eventually be reduced to 
judgment and that judgment might be executed upon, is an effort to 
establish liability and fix damages and does not focus on any particular 
property within the jurisdiction. The terms of the IEEPA therefore 
do not authorize the President to suspend claims in American courts. 
This is the view of all the courts which have considered the question.’ 


Justice Rehnquist then proceeded to find that the President had con- 
stitutional authority, long established by executive practice and acquiesced 
"in by the legislature, to settle claims and thus to create a new rule of law 
applicable to pending litigation in U.S. courts. The Court specifically re- 
jected the petitioner’s contention that the President’s creation of a new rule 
of law by executive agreement without participation by Congress “has 
circumscribed the jurisdiction of the United States courts in violation of 
Article II] of the Constitution.” In this regard, Justice Rehnquist maintained 
that the President has not attempted to divest the courts of jurisdiction, 
only to suspend claims. Thus, those claims not within the jurisdiction of the 


1101 S.Ct. 2972, 2984. ? Id. at 2985. 
3 Ibid. 
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international claims tribunal established pursuant to the Algerian Declara- 
tions will “ ‘revive’ and become judicially enforceable in United States courts. 
This case, in short, illustrates the difference between modifying federal 
court jurisdiction and directing the courts to apply a different rule of law. 
See United States v. Schooner Peggy, 5 U.S. 1, 103 (1801). 

And finally Justice Rehnquist expressed the view that the petitioner read 
the Foreign Sovereign Immunities Act “much too broadly”: 


The principal purpose of the FSIA was to codify contemporary con- 
cepts concerning the scope of sovereign immunity and withdraw from 
the President the authority to make binding determinations of the 
sovereign immunity to be accorded foreign states... . The FSIA 
was thus designed to remove one particular barrier to suit, namely 
sovereign immunity, and cannot be fairly read as prohibiting the Presi- 
dent from settling claims of United States nationals against foreign 
governments.° 


On this second phase of the case thie Court concluded: 


Finally, we re-emphasize the narrowness of our decision. We do not 
- decide that the President possesses plenary power to settle claims, even 
as against foreign governmental entities. As the Court of Appeals for 
the First Circuit stressed, “the sheer magnitude of such a power, con- 
sidered against the background of the diversity and complexity of 
modern international trade, cautions against any broader construction 
of authority than is necessary.” Chas. T. Main Int'l, Inc. v. Khuzestan 
Water & Power Authority, 651 F.2d, at 814. But where, as here,’ the 
settlement of claims: has been determined to be a necessary incident 
to the resolution of a major foreign policy dispute between our country 
and another, and where, as here, we can conclude that Congress 
acquiesced in the President’s action, we are not prepared to say that 
the President lacks the power to settle such claims.® 


The Court repeatedly emphasized that congressional acquiescence was 
crucial to its decision.’ 

On the third principal issue, z.e., the claim for just compensation under 
the Fifth Amendment, Justice Rehnquist held that since petitioner’s attach- 
ment had been obtained after the freeze order, which authorized judicial 
attachments but made them revocable, “petitioner did not acquire any 
‘property’ interest in its attachments of the sort that would support a.con- 
stitutional claim for compensation.”® 
` Curiously, the petitioner did not contend that the suspension of its 
claim—as distinguished from the nullification of its attachment—con- 
stituted a taking. However, it did contend that a claim for taking could 
arise in the future. For this reason, petitioner pressed for a declaration that 
the treaty exception clause of the Court of Claims jurisdictional statute 
(28 U.S.C.A. §1502)° did not preclude the Court of Claims from hearing 


41d, at 2989. 5 Ibid. 

§ Id. at 2991. 7 See id. at 2988, 2989. 

Id. at 2984 n.6. 

® The treaty exception clause reads as follows: “Except as otherwise provided by Act of 
Congress, the Court of Claims shall not have jurisdiction of any claim against the United 
States growing out of or dependent upon any treaty entered into with foreign nations.” 
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claims against the United States for taking ini the future. Justice Rehnquist 
agreed with that contention—a point also conceded by the Solicitor General 
in oral argument—and saw “no jurisdictional obstacle to an appropriate 
action in the United States Court of Claims,”!° but held that the question 
whether the suspension of claims was a “taking” was not ripe for decision. 
Justice Stevens, concurring, said he “would not address the jurisdictional 
question” (i.e., the treaty exception clause) because the possibility of the 
petitioner’s suffering an unconstitutional taking was too “remote.” ™ 
Justice Powell, concurring and dissenting in part, stated that he would. 
leave both “taking” issues (i.e., for nullification of attachments and for 
suspension of claims) open for future determination “on a case-by-case 
basis in actions before the Court of Claims.” He concluded with a dictum: 


The Government must pay just compensation when it furthers the 
Nation’s foreign policy goals by using as “bargaining chips” claims law- 
fully held by a relatively few persons and subject to the jurisdiction of 
our courts. The extraordinary powers of the President and Congress 
upon which our decision rests cannot, in the circumstances of this case, 
displace the Just Compensation Clause of the Constitution.” 


The practical effect of the Rehnquist opinion is to resolve tht doubts 
heretofore hanging over nearly five hundred lawsuits in the federal courts 
and to resolve those doubts in favor of the President. Some claimants will 
benefit from this result, assuming full performance of the Algerian Declara- 
tions. Other claimants, especially those, like Dames & Moore, who were 
parties to contracts calling for exclusive resolution of disputes in Iranian 
courts, may not, since such claims may be excluded from the jurisdiction 
of the arbitration tribunal. Thus, while the Rehnquist opinion holds out the 
possibility that such claims may be revived in the U.S. courts if they are 
found to be outside the jurisdiction of the claims tribunal, other provisions 
of the Algerian Declarations appear to foreclose this possibility. And in any 
event, by the time of such revival there will probably be no assets within 
the United States against which execution could be had. 

At the doctrinal level, it is more difficult to assess the significance of this 
decision. On the one hand, the Rehnquist opinion repeatedly cautions that 
its holding is to be read as narrowly as possible. On the other hand, it has 
sanctioned what may be the most far-reaching peacetime exercise of presi- 
dential power in the field of foreign relations in our history—in effect 
permitting the President to create a new “rule of law” without statutory 
authorization. No amount of legal needlework can conceal the fact that in 
this case the President, acting alone by executive agreement, has been per- 
mitted to create a new Supreme Law of the Land in derogation of the 
litigating position of a significant number of claimants. The case, therefore, 
suggests that executive action affecting the private interests of U.S. citizens 
may be subjected to a somewhat less exacting degree of constitutional 
scrutiny in the field of foreign relations law than in the purely domestic law 
of the United States. i 


10 101 S.Ct. at 2992, u Ibid. 
12 Ibid. 18 Id. at 2993 (footnote omitted). 
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Export license—Nuclear Regulatory Commission —consideration of ees 
environmental effects 


NATURAL RESOURCES DEFENSE COUNCIL, INC., ET AL. v. NUCLEAR REGULATORY 
Commission. 647 F.2d 1345. 
U.S. Court of Appeals, D.C. Cir., March 30, 1981. 


Westinghouse Electric Corporation filed an application with the Nuclear 
_ Regulatory Commission (NRC) for a license to export a nuclear generator 
to the Philippines. Both the executive branch and the Philippines recom- 
mended approval of the application. The NRC determined that the ap- 
plication met all relevant statutory criteria and issued the license, restricting 
its consideration of health, safety, and environmental factors to those 
having an impact on United States territory or the global commons.' The 
National Resources Defense Council (NRDC), a public interest group, 
challenged the NRC’s determination that neither the Atomic Energy Act 
(42 U.S.C. §2011 et seg. (1976)) (AEA) nor the National Environmental 
Policy Act (42 U.S.C. §4321 et seq. (1976)) (NEPA) imposes a duty to weigh 
the environmental consequences in a foreign country of the export of a 
_ nuclear reactor. 

Or. appeal to the U.S. Court of Appeals for the District of Columbia 
Circuit, Judges Wilkey and Robinson upheld the decision of the NRC.’ The 
. judges filed separate opinions, however, and offered differing rationales 
for deferring to the agency’s interpretation of the relevant statutes. As a 
result, the case produced a decision and a judgment, but no opinion of 
the court. 

Section 103 of the AEA (42 U.S.C. §2133 (1976)) requires the NRC to 
determine before issuing a license that a proposed export cf a nuclear re- 
actor would not “be inimical to the common defense and security or to the 
health and safety of the public.” The NRDC argued that by refusing to 
consider the site location, the reactor design, and the environmental impact 
of the proposed export, the NRC had violated its statutory duty to make 
a finding of noninimicality. Judge Wilkey concluded that the language 
and legislative history of the AEA, though “inconclusive,” did not explicitly 
require the NRC to consider the health, safety, and environmental impact 
of the reactor on the importing nation. Judge Robinson reluctantly deter- 
mined that the “cryptic” statutory language and lack of clear guidance 
from the legislative history required the court to defer to the agency en- 
trusted with administering the AEA, “[w]hatever the wisdom and even the 
validity of the course NRC has pursued.”$ 

With regard to the foreign policy considerations at stake in the export 
licensing of a nuclear reactor, Judge Wilkey observed that an international 
trade agreement of this nature necessitated consideration of the foreign 


1 The “global commons” includes the high seas, Antarctica, and portions of the atmos- 
phere outside the sovereign jurisdiction of a single nation. 

2 Judge Ginsburg also sat on the panel presiding over the case but took no part in the 
disposition of the case. 

3647 F.2d 1345, 1370. 
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political interest. Recognizing the need for careful balancing of the national 
interests of both the exporting and the importing country, he concluded 
that the Executive rather than the NRC should properly decide such mat- 
ters. Judge Robinson, on the other hand, strongly disagreed with Judge 
Wilkey’s analysis and concurred with the NRDC that section 103 of the’ 
AEA requires the NRC, as an independent check on the political arms of the 
executive branch, to consider whether the reactor’s operation would be 
inimical to the strategic interests of the United States. He perceived that the 
construction of a reactor in a seismically active area near four volcanos 
could result in a nuclear accident that would both undermine confidence 
in the United States and endanger U.S. military forces in the Philippines. 
Nevertheless, he concluded that it was not the court’s function to intrude 
into this area of executive decision making. 

Asa final foundation for his decision to uphold the NRC's refusal to con- 
‘sider foreign environmental effects, Judge Wilkey observed that a “pre- 
sumption against extraterritoriality” precludes application of U.S. law out- 
side the country’s borders in the absence of an explicit congressional man- 
date. He relied on the 1978 amendments to the AEA‘ in concluding that the 
primary goal of Congress was to prevent the spread of nuclear armaments 
by cooperating with, rather than antagonizing, friendly nations. Thus, he 
reasoned, the NRC should not interfere with the sovereign interest of the 
Philippines in obtaining peaceful nuclear capability. 

Judge Robinson criticized the NRC’s concept of extraterritoriality. The 
conduct regulated by the licensing process, he noted, “consists of con- 
sideration of the suitability of nuclear reactor components for export, a pro- 
cedure that takes place entirely within the United States.”> Moreover, while 
Judge Robinson found the NRC’s consideration of international legal 
principles “praiseworthy,” he opined that “under the American system 
tenets of international law must give way before positive domestic law.”® 

. With regard to the effect of the National Environmental Policy Act, the 
NRDC asserted that NEPA requires the NRC to complete an environmental 
impact statement before issuing a license for the export of a nuclear reactor, 
even though the decision would have no significant impact on the en- 
vironment of the United States or the global commons. Judge Wilkey noted, 
however, that actions with exclusively foreign effects did not automatically 
invoke NEPA’s requirements. While stating that NEPA might apply to other 
federal actions with extraterritorial effects, he concluded that NRC nuclear 
export licensing decisions did not trigger NEPA’s requirements. In support 
of his decision, Judge Wilkey observed that section 102(2)(F) of NEPA’ em- 
phasizes cooperation consistent with U.S. foreign policy, rather than uni- 
lateral action. Moreover, he pointed out, imposing an environmental im- 
pact statement requirement on nuclear licensing decisions would raise the 


4 Nuclear Non-Proliferation Act of 1978, 42 U.S.C. §3201 et seq. (Supp. HI 1979). 

5647 F.2d at 1377. € Ibid. 

7 Section 102(2)(F) instructs federal agencies to recognize global environmental concerns 
and, “where consistent with the foreign policy of the United States,” to cooperate in pre- 
venting the deterioration of the world’s environment. 
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specter of litigation over the adequacy of many environmental impact 
statements. As a result, licensing, decisions would suffer significant delay, 
contrary to the express wishes of Congress. 

Judge Robinson joined Judge Wilkey in deferring to the NRC’s deter- 
mination that no formal environmental impact statement is required in 
‘the context of export licensing decisions. He noted the equivocal nature of 
NEPA’s legislative history on the international scope of the statute, but 
concluded that congressional concern with expedition in export licensing 
decisions and the deference owed by the courts to the NRC’s inter- 
pretation of NEPA overrode any indications in the legislative history that 
NEPA was meant to apply beyond U.S. borders. He cautioned the NRC, 
however, not to ignore the basic mandate of NEPA to saféguard “the eco- 
logical well-being of this planet.” With regard to the requirements of both 
NEPA and the AEA, Judge Robinson concluded that the NRC had made 
“a choice among signals—always weak and sometimes conflicting—that 
_ have emanated from the halls of Congress.”® Thus, while he could not be 
certain that the NRC was right, he could not emphatically declare it wrong; 
accordingly, he deferred to the agency’s expertise. . 


Jurisdiction —extraterritorial application of U.S. securities laws 


GRUNENTHAL GMBH v. Hotz, ET AL. 511 F.Supp. 582. 
U.S. District Court, C.D. Cal., April 8, 1981. 


Plaintiff, Grunenthal, a German corporation, was approached in 
Germany by one of the defendants regarding the purchase by Grunenthal 
of the common stock of defendant Productos, a Mexican corporation 
controlled by a trust based in the Bahamas. Negotiations were carried on in 
Germany and the Bahamas, the purchase agreement was executed in Los 
Angeles, and the closing was to take place in the Bahamas. The trustees of 
- the trust controlling Productos, however, refused to approve the sale. Plain- 
tiff filed suit, alleging violations of sections 12(2) and 17(a) of the Securities 
Act of 1933 (15 U.S.C. §§771(2) and 77a(9)), and section 10(b) of the Securi- 
ties Exchange Act.of 1934 (15 U.S.C. §78j(b)), claiming that defendants 
had falsely represented both their intention to perform the agreement and ` 
the power and authority of the beneficiary of the trust to cause the transfer 
of the Productos shares to Grunenthal. Defendants moved to dismiss the 
suit for lack of subject matter jurisdiction. The district court granted the 
motion, basing its decision on the absence of any effect on American 
investors. , 

Acknowledging the absence of controlling precedent in the Ninth Circuit 
on the question of the extraterritorial reach of U.S. securities laws, the court 
applied the analysis set forth in sections 17 and 18 of the Restatement (Second) 
of Foreign Relations Law of the United States. Under this analysis, the question, 
of jur:sdiction is approached in terms of “conduct” and “effects” with re- 
spect to the state whose laws are sought to be applied to a transaction having 


8 647 F.2d at 1387. -< Id. at 1389. 
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substantial extraterritorial aspects.‘ Thus, the court discussed Bersch v. 
Drexel Firestone, Inc.,? which followed the “conduct” analysis of section 17, 
and which stated that as a rule the antifraud provisions of the federal securi- 
ties laws do not apply to losses within the United States from sales of securi- 
ties outside the United States unless acts (or culpable failures to act) within 
the United States directly caused such losses. The court also expressly fol- 
lowed Schoenbaum v. Firstbrook,? which, in accordance with the “effects” 
analysis of section 18, found that Congress intended the securities laws to 
have extraterritorial application where necessary “to protect the domestic 
securities market from the effects of improper foreign transactions in 
American securities.”* Therefore, the court in Schoenbaum concluded, 
jurisdiction exists with respect to extraterritorial transactions that “are 
detrimental to the interests of American investors.”* 

Thus, by following these precedents of the Second Circuit and applying 
the analysis of the Restatement, the court determined that by virtue of the 
following facts, it did not have subject matter jurisdiction: the plaintiff and 
all defendants were foreign nationals or corporations; the subject matter of 
the transaction in question was privately held foreign securities; the course 
of conduct that culminated in execution of an agreement in the United 
States involved conduct in three other countries; and the only factual 
misrepresentation alleged to have been made in the United States was a 
repetition of representations first made abroad. Accordingly, the court 
held that neither the Securities Act of 1933 nor the Securities Exchange Act 
of 1934 applied to a transaction in foreign securities between foreign 


1 RESTATEMENT §17 provides: 


A state has jurisdiction to prescribe a rule of law 


(a) attaching legal consequences to conduct that occurs within its territory, whether or 
not such consequences are determined by the effects of the conduct outside the terri- 
tory, and 

(b) relating to a thing located, or a status or other interest localized, in its territory. 


RESTATEMENT §18 provides: 


A.state has jurisdiction to prescribe a rule of law attaching legal consequences to con- 
duct that occurs outside its territory and causes an effect within its territory, if either 


(a) the conduct and its effect are generally recognized as constituent elements of a 
crime or tort under the law of states that have reasonably developed legal systems, or 

(b) (i) the conduct and its effect are constituent elements of activity to which the rule 
applies; (ii) the effect within the territory is substantial; (iii) it occurs as a direct and 
foreseeable result of the conduct outside the territory; and (iv) the rule is not inconsistent 
with the principles of justice generally recognized by states that have reasonably developed 
legal systems. 


A different approach, subjecting exercises of jurisdiction to a principle of “reasonableness,” 

is taken in RESTATEMENT OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES (REVISED), 
. Tent. Draft No. 2, §§403, 416 (1981), published after Grunenthal was decided, but it would 

probably lead to the same result in this case.. 

2519 F.2d 974 (2d Cir.), cert. denied, 423 U.S. 1018 (1975). 

3 405 F.2d 200 (2d Cir.}, rev'd on other grounds, 405 F.2d 215 (2d Cir. 1968), cert. denied, 395 
U.S. 906 (1969), 

4405 F.2d at 206. 5 Jd. at 208. 
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parties that had no effect on any American investors or securities market 
and in which the only nexus with the United States was conduct in this 
country that was not essential to the commission of the fraud. 


Passports —executive revocation —delegation of power 


Harc v. AGEE. 101 S.Ct. 2766. 
U.S. Supreme Court, June 29, 1981. 


Phillip Agee, a former employee and outspoken critic of the CIA, was 
engaged in activities abroad that resulted in identification of alleged under- 
cover CIA agents and intelligence sources in foreign countries. Because of 
these activities, the Secretary of State revoked Agee’s passport, basing his 
action on a regulation that authorizes revocation of a passport where “[t]he 
Secretary determines that the national’s activities abroad are causing or 
are likely to cause serious damage to the national security or the foreign 
policy of the United States.”! The U.S. District Court for the District of 
Columbia granted summary judgment for Agee, which invalidated the 
regulation in issue, and ordered the Secretary to restore Agee’s passport.” 
This decision was affirmed on appeal by the District of Columbia Circuit.* 
In a‘7—2 ruling, the U.S. Supreme Court reversed the judgment of the 
court of appeals. 

Chief Justice Burger, writing for the Court, stressed at the outset that the 
decision as to the authority of the Secretary was a statutory holding. He 
stated that the principal question before the Court was whether the Pass- 
port Act of 1926 (22 U.S.C. §211a) “authorizes the action of the Secretary 
pursuant to the policy announced by the challenged regulation,’* and 
thereby expressly avoided a determination of the scope of the Executive’s 
constitutional foreign affairs power in this context. 

Although the Act does not specifically confer upon the Secretary of State 
the power to revoke passports, it was the opinion of the Court that in 1926 
Congress had endorsed the claims of previous administrations that the 
Executive had authority to deny (or revoke) passports on national security 
grounds. The Court noted that as recently as 1978, in amending the Pass- 
port Act, Congress had not touched upon the Executive’s repeated claims of 
authoricy in this regard; and the Court considered the 1978 amendments 

“weighty evidence of onerous, approval of the Secretary’s interpreta- 
tions” of the Act.* 

Agee also made three constitutional’ arguments. He argued that the 
revocation of his passport impermissibly burdened his freedom to travel, 
penalized his exercise of free speech, and was effected without a pre- 


122 C.F.R. §§51.70(b)(4) and 51.71(a) (1980). 

2 Agee v. Vance, 483 F.Supp. 729 (D.D.C. 1980). See 74 AJIL 676 (1980) for a more ex- 
tended exposition of the facts of the case. i 

3 Agee v. Muskie, 629 F.2d 80 (D.C. Cir. 1980). 

4101 S.Ct. 2766, 2773. 

5 Id. at 2779. Earlier in his decision, Chief Justice Burger had noted that “[mlatters inti- 
mately related to foreign policy and national security are merely proper subjects for judicial 
intervention.” Id. at 2774. 
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revocation hearing in violation of his right to procedural due process under 
the Fifth Amendment to the Constitution. Chief Justice Burger concluded, 
however, that “[iJn light of the express language of the passport regulations, 
which permits their application only in cases involving likelihood of ‘serious 
damage’ to national security or foreign policy, these claims are without 
merit.”® 

In asharp dissent, Justice Brennan, joined by Justice Marshall, attacked 
the statutory construction of the majority. In his opinion, only a long- 
standing and consistent administrative practice could be considered proof of 
implicit congressional authorization of the Secretary’s power to deny or 
revoke passports. Since there were only a few recorded cases in which the 
Secretary actually had revoked passports on the basis of national security 
considerations, Justice Brennan disagreed with the majority that Congress 
had implicitly delegated this power to the Secretary. Justice Brennan relied 
on the very cases that the majority cited in support of its position that long- 
standing executive policy pronouncements or statutory interpretations in 
themselves could prove implied congressional authorization.’ 
It would seem that the dissent rightfully questions the majority’s ac- 
ceptance of broad delegated authority in an area that bears on such’ im- 
portant constitutional rights. However, the dissenters might well have 
found the result in this case even more objectionable had the majority 
decided that the Executive has the authority to revoke passports in the 
interest of national security as an exercise of its own independent con- 
stitutional power to conduct foreign affairs. At least, the Court’s decision 
requires the appearance of congressional authorization for such executive 
action. 


Sovereign immunity —agreement to arbitrate held waiver of immunity 


In RE MARITIME INTERNATIONAL NOMINEES ESTABLISHMENT V. REPUBLIC OF 
Guinea. 505 F.Supp. 141. 
U.S. District Court, District of Columbia, January 12, 1981. 


Maritime International Nominees Establishment (Maritime), a Liech- 
tenstein corporation, and the Republic of Guinea entered into an agreement 
in 1971 to form a mixed economy company under the law of Guinea and to 
engage in the shipment of bauxite mined in Guinea. Under the terms of the 
agreement, disputes were to be resolved by binding arbitration conducted 
by arbitrators selected by the President of the International Centre for the 
Settlement of Investment Disputes (ICSID). The agreement also provided 


Id. at 2781. 

7 Zemel v. Rusk, 381 U.S. 1 (1965) (Secretary’s refusal to validate passports for travel to 
Cuba upheld); Kent v. Dulles, 357 U.S. 116 (1958) (Secretary’s refusal to issue passports to 
reputed Communists quashed). Justice Blackmun filed a brief concurrence agreeing with the 
dissent that the Court's decision could not be reconciled fully with all the reasoning in Zemel 
and Kent. In his view, the majority should have openly disavowed the suggestion in these 
cases that evidence of a long-standing executive policy or construction in this area is not 
probative of congressional authorization. 
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that the law of Guinea was to govern disputes, but did not designate a 
location for arbitration proceedings. 

A dispute ultimately arose between the parties. When Guinea refused 
to consent to arbitration under the agreement, Maritime sought and ob- 
tained an order from the U.S. District Court for the District of Columbia 
directing arbitration before the American Arbitration Association. Over 
‘a period of 2 years extensive arbitration proceedings were held, without 
participation by Guinea. However, when Maritime returned to the district 
court seeking confirmation of the arbitration award (which was in excess of 
$25 million), Guinea made what the court characterized as an “eleventh 
hour” attack on the court’s jurisdiction, claiming immunity under the 
Foreign Sovereign Immunities Act of 1976 (28 U.S.C. §§1330, 1602—1611) 
(FSIA). Construing the provisions of the FSIA, the court held: (1) that 
Guinea had waived its immunity by agreeing to arbitration that could be 
expected to be held in the United States, and (2) that Guinea had also lost 
` its immunity by engaging in commercial activities in the United States. 

Under the FSIA a foreign state loses its immunity from the jurisdiction 
of the U.S. courts “in any case . . . in which the foreign state has waived its 
immiunity either explicitly or by implication” (28 U.S.C. §1605(2)(1)). In 
finding that Guinea had implicitly waived its immunity, the court relied 
on the House report accompanying the FSIA, which states: “With respect 
to implicit waivers, the courts have found such waivers in cases where the 
foreign state has agreed to arbitration in another country or where the 
foreign state has agreed that the law of a particular country should governa 
contrect.”! While admitting that the courts have differed on the extent to 
which the House report’s language should control the reach of the waiver 
provision, the court held that on the facts of this case the waiver was clear. 
The court based its conclusion on the clause of the agreement whereby 
the parties agreed to arbitration before arbitrators selected by the President 
of the ICSID. Under the ICSID’s Rules for Procedure for Arbitration 
Proceedings, sessions of its tribunal meet at the seat of the Center (Washing- 
ton, D.C.) unless another site is agreed upon by the parties and approved 
by the ICSID itself. Since no other site had been designated, the court 
held that Guinea had implicitly agreed to arbitration in the United States.? 
In adcition, the court rejected Guinea’s argument that a waiver should be, 
found only where there is both an agreement to arbitrate in another country 
and an agreement to be bound by the laws of another country. 

The court held that Guinea had also lost its immunity from jurisdiction 
as a result of its commercial activity in the United States. Under the FSIA 


t H.R. Rep. No. 94-1487, 94th Cong., 2d Sess. 18 (1976). 

? By finding that Guinea had agreed to arbitration in the United States the court never had to 
reach the more controversial issue, i.e, whether an agreement to arbitrate in a country other 
than the United States is an implied waiver of immunity from the jurisdiction of U.S. courts. 
Compare Verlinden B.V. v. Central Bank of Nigeria, 488 F.Supp. 1284 (S.D.N.Y. 1980), aff'd, 
647 F.2c 320 (1981) (agreement by Nigeria to arbitrate in France under Swiss law does 
not waive immunity in U.S. courts) with Ipitrade Int'l, S.A. v. Federal Republic of Nigeria, 
465 F.Supp. 824 (D.D.C. 1978) (agreement to arbitrate in France under Swiss law waives 
immunity in U.S. courts); and Libyan American Oil Co. v. Socialist Peoples Libyan Arab 
Jamahirya, 482 F.Supp. 1175 (D.D.C. 1980), 75 AJIL 148 (1981), vacated, No. 80-1207 ` 
(D.C. Cir. May 6, 1981). 


1981] JUDICIAL DECISIONS 965 


a foreign state loses its immunity when it engages in commercial activities 
within the United States or when it engages in commercial activities outside 
the United States that have a “direct effect” within this country (28 U.S.C. 
§1605(a)(2)). The court, found that Guinea had engaged in activities that 
met this standard: meetings relating to the contract had been held in the 
United States, Guinea had directed an American shipping group to perform 
substantial activities relating to the contract, and the Guinean Ambassador 
to the United States had contacted officials of Maritime in connection with 
the contract. Accordingly, the court held that “the sum of these activities is 
more than sufficient to constitute commercial activity within the meaning 
of section 1605(a)(2).”8 

An appeal of the case is now pending in the U.S. Court of Appeals for 
the District of Columbia Circuit. The issue of implied waiver under the 
FSIA may be overshadowed on appeal by the other issues raised by the 
parties and by the United States, which has moved to intervene in the case.* 
One such issue raised by the United States is whether the district court, 
pursuant to its initial order, properly determined that the ICSID forum 
was unavailable for the resolution of the dispute.* Guinea has on appeal 
challenged whether the court has subject matter jurisdiction in a, case in- 
volving a dispute between a foreign citizen and a foreign state, relying on 
the recent decision of the Second Circuit Court of Appeals in Verlinden; 
B.V. v. Central Bank of Nigeria. The court of appeals may not reach the 
question whether the construction of the FSIA presents a sufficient basis 
for subject matter jurisdiction since in this case Maritime may have an 
independent federal cause of action under the federal arbitration statute 
(9 U.S.C. §1 et seq. (1976)).” 


Sovereign immunity—alien as plaintiff under Foreign Sovereign Immunities 
Act—“arising under” clause of Article II of Constitution 


VERLINDEN B.V. v. CENTRAL BANK OF NIGERIA. 647 F.2d 320. 
U.S. Court of Appeals, 2d Cir., April 16, 1981. 


Verlinden B.V., a Dutch corporation, sued the Central Bank of Nigeria, 
an agency of the Nigerian Government, in federal district court under the 
Foreign Sovereign Immunities Act of 1976 (28 U.S.C. §§1330, 1602-1611) 
(FSIA). The complaint sought damages for an anticipatory breach of an 
irrevocable letter of'credit established in Verlinden’s favor with the Morgan 
Guaranty Bank in New York.' The district court found that an alien could 


3 505 F.Supp. 141, 143. 

‘In addition, the United States filed a suggestion of interest with the court of appeals on 
Feb. 9, 1981 in response to diplomatic pressure by the pe ae of Guinea. See 75 AJIL 
656 (1981). 

5 Motion by the U.S. for Intervention, at 6.: 

€ 647 F.2d 320 (1981), infra. 

7 In addition, the Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (9 U.S.C. §§201-208 (1978), 21 UST 2517, TIAS No. 6997, 330 UNTS 3) and the 
Convention on the Settlement of Investment Disputes (17 UST 1270 (1966), TIAS No. 6090, 
575 UNTS 159) may conceivably provide additional bases for federal jurisdiction. 

> The letter of credit provided that it would be governed by the Uniform Customs and 
Practice for Documentary Credits (1962 Revision), Chamber of Commerce Brochure No. 222. 
The parties did not seriously dispute that a violation of these rules had occurred. 
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invoke the FSIA, but dismissed the alien plaintiff’s suit because the con- 
troversy did not have sufficient contacts with the United States to meet any 
of the criteria of the FSIA for assertion of in personam jurisdiction over 
the foreign sovereign.” . 

Or. appeal, the parties’ briefs focused on questions of in personam juris- 
diction and sovereign immunity.? However, the U.S. Court of Appeals for 
the Second Circuit raised the question of subject matter jurisdiction sua 
sponte and concluded that the district court lacked judicial power to decide 
a case brought by an alien against a foreign sovereign which did not allege 
a federal claim. The court of appeals recognized that the FSIA encom- 
passed. suits brought by aliens but held, in essence, that the FSIA was un-. 
constitutional insofar as it purported to authorize federal jurisdiction over a 
suit brought by an alien which did not allege an independent jurisdictional 
basis. 

Judge Kaufman’s opinion for the unanimous court began by examining 
the question whether an alien could bring suit under the FSIA. While the 
legislative history showed a congressional purpose to facilitate suits by 
American citizens and American corporations, there was also extensive 
language supporting the view that Congress did not limit the Act to suits 
brought by Americans. Since the legislative history was “murky and con- 
fused”* on this point, the court treated the language of the statute referring 
to “any nonjury civil action against a foreign state”? as authorizing suits 
by aliens. 

The court then considered whether Congress possessed the power to 
grant jurisdiction over such lawsuits to the federal courts. The court pointed 
out that the grant of diversity jurisdiction in Article III of the Constitution 
did not cover suits between aliens. Thus, the question was whether a suit 
invoking only the FSIA could be viewed as a case “arising under . . . the 
Laws of the United States” within the meaning of that article. Since the 
federal courts had rarely interpreted the language of this constitutional 
clause, Judge Kaufman looked to the large body of case law interpreting 
the identical language of the federal question statute, 28 U.S.C. §1331. 

The court found that the Verlinden lawsuit did-not fall within any of the 
three categories of cases in which jurisdiction had been found under section 
1331. The lawsuit was not one in which federal law “creates the cause of 
action,”® since the Act contemplated that.“the foreign sovereign shall be 
liable in the same manner and to the same extent as a private individual 
under like circumstances” (28 U.S.C. §1606). Nor did the lawsuit fall within 
the dcctrine of Clearfield Trust Co. v. United States (318 U.S. 363 (1943)), for 


2 Verlinden B.V. v. Central Bank of Nigeria, 488 F. Supp. 1284 (S.D.N.Y. 1980) 
(Weinfeld, J.). 

3 This case was argued and decided together with Texas Trading & Milling Corp. v. Federal 
Republic of Nigeria, 647 F.2d 300 (1981), a case arising cn similar facts but brought 
by an American company. See infra at p. 968. 

* 647 F.2d 320, 324. 

5 28 U.S.C. §1330(a) (emphasis added by court). 

€647 F.2d at 325 (quoting American Well Works Co. v. Layne & Bowler Co., 241 
U.S. 257, 260 (1916)). 
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the federal interest was not viewed as strong enough to require the creation 
of federal, judge-made rules of law to supplant state rules of decision. 

Third, the court did not view the case as one in which the complaint 
disclosed a need to interpret a federal law within the meaning of Smith v. 
Kansas City Title & Trust Co. (255 U.S. 180 (1921)). The complaint alleged 
a breach of a letter of credit, simpliciter, sovereign immunity was a defense 
to be raised affirmatively by the defendant. Under prior case law inter- 
preting section 1331,7 a case did not “arise under” a law that removes or 
renounces a defense. The court of appeals also pointed out that Smith and 
its progeny had involved statutes that regulated conduct outside the court- 
room, whereas the FSIA, in the court’s view, regulated only judicial practice. 

Finally, recognizing that the case law under section 1331 was not neces- 
sarily determinative of the constitutional issue, the court considered 
whether the constitutional grant of “arising under” jurisdiction would 
authorize Congress to create jurisdiction in these circumstances. In Mossman 
v. Higginson (4 U.S. (4 Dall.) 12 (1800)), the Supreme Court had held that 
the judicial power did not extend to a suit between two aliens, even where 
a statute conferred it. Although that case was concerned with the diversity 
clause of Article III, the court of appeals inferred that Congress | did not 
have the power to pass a statute conferring jurisdiction over suits involving 
aliens. Similarly, the need for a uniform standard under which foreign’ 
nations could be sued did not justify a congressional grant of jurisdiction, 
for the Constitution authorized the creation of the federal courts to secure 
uniformity of interpretation only with respect to substantive laws. Indeed, 
if a case could “arise under” a jurisdictional statute, there would have 
been no purpose to the other specific jurisdictional grants in the Con- 
stitution. 

The Verlinden decision is likely to prove controversial.’ It bases a con- 
stitutional holding primarily upon cases interpreting a statutory provision. 
Its premise that the FSIA does not embody substantive rules with respect to 
suits against sovereigns also appears susceptible to challenge. If upheld, 
Verlinden means that an alien will be able to invoke the FSIA to sue a foreign 
sovereign in state court, but apparently neither removal to a federal district 
court nor review by the U.S. Supreme Court will be available. In addition, 
Verlinden may create a substantial obstacle to suits against sovereigns by 
foreign subsidiaries of U.S. corporations.® In light of both the theoretical 
and the practical consequences of the decision, the United States Govern- 
ment has moved to intervene in the litigation. 


7E.g., Gully v. First National Bank in Meridian, 299 U.S, 109,~116 (1936); Louisville & 
Nashville Railroad Co. v. Mottley, 211 U.S. 149 (1908). 

8 One district court has held, despite Verlinden, that the need to interpret the waiver of im- 
munity in the Treaty of Amity, Economic Relations and Consular Rights between the United 
States and Iran, 8 UST 899, TIAS No. 3853, 384 UNTS 93, provided a sufficient basis for the 
assertion of jurisdiction in a suit brought by an Iranian citizen against the Iranian Govern- 
ment. Mashayekhi v. Iran, 515 F.Supp. 41 (1981) (Gesell, J.). 

°? A foreign subsidiary may be able to obtain federal jurisdiction for a nonfederal claim by 
joining its American parent as a coplaintiff and invoking the minimal diversity theory of State 
Farm Fire © Casualty Co. v. Tashire (386 U.S. 523 (1967)). 
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Sovereign immunity —Foreign Sovereign Immunities Act—letters of credit to 
American companies through a New York bank establish jurisdiction 


Texas TRADING & MILLING CORP., ET AL. v. FEDERAL REPUBLIC OF NIGERIA, 
ET AL. 647 F.2d 300. 
U.S. Court of Appeals, 2d Cir., April 16, 1981. 


. As part of an immense countrywide construction plan, defendant, the 
Federal Republic of Nigeria, ordered almost a billion dollars’ worth of 
cement from numerous foreign companies, including the four American 
plaintiffs in the present case. In order to pay its suppliers, Nigeria estab- 
lished irrevocable letters of credit with Morgan Guaranty Bank, a United 
States banking institution. Unfortunately, Nigeria vastly underestimated 
the number of suppliers that would be able to perform, and within months 
hundreds of ships began to clog Lagos harbor, with more ships scheduled 
to arrive. Faced with havoc at its port and a surfeit of cement, Nigeria 
instructed Morgan not to make further payments under the letters of credit 
without special approval by Nigeria, and thus effected a unilateral alteration 
of international letters of credit “on a scale previously unknown to inter- 
national commerce.”! 

Upon, learning of defendant’s actions, plaintiffs stopped shipment and in- 
stituted separate suits in the United States District Court for the Southern 
‘District of New York for breach of the cement contracts and the letters of 
credit. Nigeria, “not seriously disput[ing]”? the alleged breaches, inter- 
posed a defense of sovereign immunity. Of the two district judges who 
entertained these actions, one dismissed Texas Trading’s suit on immunity 
grounds, while the other rejected Nigeria’s defense. The four cases were 
consolidated on appeal. The U.S. Court of Appeals for the Second Circuit 
rejected Nigeria’s claim of immunity from jurisdiction. In so doing, the 
court provided the first comprehensive federal appeals court opinion on the 
jurisdictional provisions of the Foreign Sovereign Immunities Act (FSIA). 

The FSIA (28 U.S.C. §§1330, 1602-1611) denies sovereign immunity 
to a foreign state, inter alia, “in any case . . . in which the action is based 
upon . . . an act outside the territory of the United States in connection 
with a commercial activity of the foreign state elsewhere and that act causes a 
direct effect in the United States” (28 U.S.C. §1605(a)(2)).? The court held 
that any case falling under this provision calls for the resolution of five 
questions: (1) does the conduct qualify as “commercial activity”? (2) did the 
conduct cause a “direct effect” within the United States? (3) would the 
exercise of subject matter jurisdiction offend the Article III limits on the 
judicial power of the United States? (4) if subject matter jurisdiction exists, 
was service of process made effecting personal jurisdiction? and (5) does 
this exercise of personal jurisdiction comport with the Due Process Clause 
of the Fifth Amendment? 


1 647 F.2d 300, 305. 

2 Td. at 306. 

3 The FSIA also denies immunity if the claim is based upon “a commercial activity carried 
on in che United States by the foreign state; or upon an act performed in the United States 
in connection with a commercial activity of the foreign state elsewhere.” 28 U.S.C. §1605(a)(2). 
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Drawing on the FSIA’s legislative history, existing case law, and current 
standards of international law, the court concluded with regard to the first 
question that the “commercial activity” provision of the FSIA was designed 
to codify the “restrictive theory” of sovereign immunity. Under this 
standard, all transactions that might have been undertaken in the same 
manner by a private party are open to suit.* Employing this test and looking, 
as the FSIA requires, solely to the “course” of Nigeria’s conduct, and not 
to its “purpose” (see 28 U.S.C. §1602), the court held that Nigeria’s cement 
purchases were commercial transactions. 

The court next turned its attention to whether Nigeria’s breaches had 
caused a “direct effect” within the United States. For a corporate plaintiff, 
the court said, the relevant inquiry is whether it has suffered a direct finan- 
cial loss in the United States. The court cited the convergence here of two 
factors as fulfilling this crucial condition: the letters of credit were to be 
redeemed in New York and the injured companies were American.® 

The court quickly disposed of the third question: whether the exercise.of 
jurisdiction comports with Article III of the Constitution. The court held 
that jurisdiction was proper under the diversity grant between a citizen anda 
foreign state.® The fourth question was also readily answered. Since subject 
matter jurisdiction was present and service of process had been made in this 
case, Statutory personal jurisdiction was effected. i 

The final inquiry undertaken by the court was whether the exercise of 
personal jurisdiction over Nigeria was permissible under the Due Process 
Clause of the Fifth Amendment. The court held that Nigeria, although 
a foreign state, was indeed entitled to due process protections and that 
“minimum contacts” between the defendants and the United States there- 
fore had to be shown for purposes of fairness.” Four distinct tests for 
gauging the fairness of exercising jurisdiction were identified by the court 
and were found to have been met in this case: (1) Nigeria had purposely 
availed itself of the privileges and protections of American law through its 
dealings with Morgan and its contracting for cement; (2) having itself pre- 
viously threatened suit on the contracts and having been warned by Morgan 
of the danger of being sued, Nigeria must have foreseen the possibility 
of being sued; (3) Nigeria would not be unduly burdened by a New York 
forum, in that it often engaged in arbitration around the globe; and (4) the 
United States had a significant interest, underscored by Congress’s intent 


4 Accord, International Ass'n of Machinists & Aerospace Workers v. OPEC, 477 F.Supp. 
553, 566 (C.D. Cal, 1979). 

5 The court expressly declined to decide whether either factor alone would be sufficient. 

In a companion case, the court dismissed a suit brought under the FSIA by an alien 
plaintiff for want of Article III jurisdiction. Verlinden B.V. v. Central Bank of Nigeria, 647 
F.2d 320 (1981), supra at p. 965. 

7 Accord, Carey v. National Oil Corp., 453 F.Supp. 1097, 1101 (S.D.N.Y. 1978), aff'd, 592 
F.2d 673, 676 (2d Cir. 1979), 74 AJIL 939 (1980). Other courts, however, have required the 
nexus to be between the foreign sovereign and the state of the United States in which the case 
is heard. See Thos. P. Gonzalez Corp. v. Consejo Nacional de Produccion de Costa Rica, 
614 F.2d 1247 (9th Cir. 1980), 74 AJIL 939 (1980); Waukesha Engine Div. v. Banco Nacional 
de Fomento Cooperativo, 485 F.Supp. 490 (E.D. Wis. 1980). 
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in passing the FSIA, in providing its citizens with access to effective means 
of redress. Thus, the court concluded, personal jurisdiction over Nigeria 
was established, and the federal district court had the power to adjudicate 
the claims.® 

The decision in this case affords considerable encouragement to Ameri- 
can companies injured by foreign sovereigns. First, the court’s application 
of the restrictive theory of immunity in this case suggests that only uniquely 
governmental actions by foreign countries will be accorded immunity. More 
important, since many international transactions involving American com- 
panies employ American banks as intermediaries for payment, this case 
indicates that the crucial “direct effect” test will often be met.® 


Trading with the Enemy Act—-Cuban Assets Control Regulations —intestate 
snares of Cuban assets 


Tac v. REGAN. 643 F.2d 1058. 
U.S. Court of Appeals, 5th Cir., April 27, 1981. 


Suit by a Cuban decedent’s children to compel the Secretary of the 
Treasury to issue license to unblock assets. Decedent died intestate in 
Cuba and was survived by three children: a daughter who wasa naturalized 
citizen of the United States, a son who was a permanent alien resident of the 
United States, and a son who was a citizen and resident of Cuba. The Circuit 
Court of Dade County, Florida had determined that each surviving child was 

_ entitled to one-third of the decedent’s estate. Included in the estate were 
cash and securities held by a New York bank but blocked since 1963 by 
the Cuban Assets Control Regulations (31 C.F.R. §515 (1980)). The two 
survivors residing in the United States applied for a license to unblock their 
proportionate shares of the assets, but the Treasury Department denied. 
their pplication. They then sought a declaratory judgment that they were 
entitled to the assets. The district court rejected their arguments.’ On 
appeal, the U.S. Court of Appeals for the Fifth Circuit held that the regu- 
lations were still in force, but that the two survivors residing in the United 
States were entitled to their shares of the assets. 

In so holding, the court relied on Real v. Simon,? in which another panel 
of the Fifth Circuit had held that the regulations did not prohibit’ the 


8 The court summarily dismissed defendants’ invocation of the act of state doctrine, 
holding—in a welcome repudiation of automatic application of act of state—that the ad- 
judicaticn of Nigeria’s conduct did not threaten to embarrass the executive branch in its 
conduct of foreign relations. 

° The -eniency of the “direct effect” standard adopted by the court in Texas Trading may have 
sprung, to some extent, from the court’s decision in a companion case, Verlinden B.V. v. 
Central Bank of Nigeria, 647 F.2d 320 (1981), supra at p. 965. Verlinden held that 
aliens may not employ the FSIA as plaintiffs, since there would be no Article III 
subject matter jurisdiction. By precluding foreign plaintiffs and thus restricting the plain- 
tiff pool to Americans, presumably the intended beneficiaries of the FSIA, the court made it 
easier to justify a lenient direct effect test. 

1 The decision by Chief Judge Atkins of the United States District Court for the Southern 
District of Florida is unreported. 

2510 F.2d 557 (5th Cir. 1975). 
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transfer of assets of a Cuban decedent if all surviving heirs resided in the 
United States. In Tagle, the court confronted the question explicitly left 
open in Real: whether the fact that one surviving heir resides in Cuba pre- 
vents the transfer of any part of the decedent’s assets to heirs residing in 
the United States. 

Section 327 of the regulations (31 C.F.R. §515.327 (1980)) defines a 
“blocked estate of a decedent” as any decedent’s estate in which a desig- 
nated national has an interest and provides that persons deemed to have an 
interest in a decedent’s estate include heirs as well as the decedent himself. 
Section 525 of the regulations (id., §515.525) authorizes “any transfer to any 
person by intestate succession.” Thus, section 525 unblocks the interest of 
any heir by intestate succession residing in the United States, but section 327 ` 
implies that whatever interest the decedent may have in his own estate blocks 
transfer of the assets. In Real, the court had held that for the regulations to 
provide that a decedent retained an interest in his estate was arbitrary and 
unsupported by the language or purpose of the Trading with the Enemy 
Act (50 U.S.C. app. §§1—5 (1976 & Supp. III 1979)) (TWEA), under which 
the regulations were issued. Since section 525 removed any barrier created 
by the heir residing in Cuba and Real withdrew any obstacle posed by the 
nationality of the decedent, the court held that the heirs residing in the 
United States were entitled to a license to obtain their shares of the assets.* 

The court fortified its holding by reference to the history of the TWEA, 
beginning with its enactment in 1917. Noting that the original purpose 
of the TWEA was to weaken enemy nations by denying their supporters 
the means to furnish aid while protecting the rights and property of citizens 
of enemy nations, the court concluded that Congress had not intended to 
restrict transfers of assets to U.S. residents. Moreover, Congress apparently 
had rejected the idea that alien property be used to satisfy claims by United 
States citizens as part of an overall settlement. Thus, the court found no 
basis for the Treasury Department's assertion “that the statute authorizes it 
to vest assets of some Americans to satisfy the claims of others.”4 ; 

In addition, the court rejected. the Treasury Department’s “most per- 
suasive” argument, that a ruling in favor of the heirs might lead to the use 
of testate succession or intervivos gifts to circumvent the purposes of the 
TWEA. Two factors strongly influenced the court in this regard. First, the 
transfer of assets to the heirs had been entirely gratuitous; neither the 
decedent nor any heirs had attempted to structure the interests of any 
individuals to avoid the effect of the regulations. Second, the Cuban Gevern- 
ment had not tried to use this succession to acquire control over the assets; 
no evidence existed of deathbed adoptions, legitimization proceedings, or 
marriages that would result in the transfer of the assets to Cuba. The court 
therefore held that the heirs had sustained their burden of showing that 
they were “essentially innocent recipients of property rights”> and were 
entitled to a license to withdraw their shares of the assets. 


3 Section 201 of the regulations prohibited the Cuban heir from withdrawing his share 
of the assets. 643 F.2d 1058, 1064 n.8. ; 
Id. at 1067. 5 Id. at 1068. 
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Tagle represents a logical step in the recent development of limitations 
on executive power under the TWEA.® The decision is not inconsistent 
with Nielsen v. Secretary of Treasury,’ a leading case decided by the U.S. Court 
of Appeals for the District of Columbia Circuit, involving the claims of three 
Cuban refugees who owned 75 percent of the outstanding shares of a Cuban 
corporation with assets in the United States. The court in Nielsen upheld the 
Treasury Department’s refusal to grant a license unblocking the funds be- 
cause the assets belonged to a Cuban corporation that had continued to 
do business in Cuba after the claimants’ emigration. As the Nielsen court 
recognized, the considerations raised by the continued operation of a cor- 
porate entity are inapplicable in situations involving a “dry trust or similar 
trust arrangement.”® Moreover, as the Tagle court demonstrated, the 
regulations themselves treat corporations differently from heirs by intestate 
successions (compare 31 C.F.R. §515.302(a)(2) (1980) (corporations) with 
id., §515.327 (heirs by intestate succession)). 

By reiterating the holding in Real that it is arbitrary and inconsistent 
with the purposes of the TWEA to consider a decedent as having an interest 
in his own estate, the Tagle court deepened the division between the Fifth 
and Secqnd Circuits on this issue.” The Second Circuit had criticized the 
Real court’s reliance on two congressional reports accompanying a 1965. 
bill that did not amend the TWEA. The Tagle court reached back to the 
legislative history of the TWEA itself to demonstrate that Congress had 
never intended any interest of the decedent to defeat the rights of heirs 
residing in the United States. Tagle thus provides a better foundation for 
the Fifth Circuit’s view that the TWEA does not authorize the Treasury 
Department to withhold assets belonging to heirs residing in the 
United States. 


Treaties —interpretation—application of local laws to wholly owned American 
subsidiary of Japanese parent—Treaty of Friendship, Commerce and 
Navigation with Japan of 1953 —United Nations Charter 


Spiess v. C. Iron & Co. (AMERICA). 643 F.2d 353. 
U.S. Court of Appeals, 5th Cir., April 24, 1981. 


The non-Japanese employees of C. Itoh & Co. (Itoh), a New York 
corporation that is.a wholly owned subsidiary of a Japanese parent, brought 
a class action suit against their employer. The plaintiffs alleged that Itoh’s 
practice of employing only Japanese nationals for managerial and technical 
positions discriminated against them on the basis of national origin in vio- 
lation of Title VII of the Civil Rights Act of 1964 as amended (42 U.S.C. 


€ See, e.g, International Emergency Economic Powers Act, 50 U.S.C. §§1701-1706 (Supp. 
III 1979) (amending 50 U.S.C. app. §5(b) (1976)). 

7424 F.2d 833 (D.C. Cir. 1970). 

8 Id. at 838. 

8 In Richardson v. Simon (560 F.2d 500, 503 (2d Cir. 1977), appeal dismissed, 435 U.S. 939 
(1978)), the Court of Appeals for the Second Circuit rejected the Real court's analysis and held 
that the broad executive powers granted by the TWEA supported the regulation’s inclusion 
of the decedent among those having interests in the estate. 
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§2000e and §1981). Itoh filed a motion dismiss on the basis of the Treaty 
of Friendship, Commerce and Navigation of 1953 (4 UST 2063, TIAS No. 
2863, 206 UNTS 143) (Treaty), invoking in particular Article VIII(1) of 
the Treaty, which provides that “companies of either Party shall be per- 
mitted to engage, within the territories of the other Party, accountants and 
other technical experts, executive personnel, attorneys, agents and other 
specialists of their choice.” The district court, however, concluded that 
Itoh was a “company of the United States” within the meaning of Article 
XXII(3) of the Treaty, even though it was wholly owned by a Japanese 
corporation, and denied Itoh’s motion. . 

In view of the fact that the case was one of first impression and that it 
involved the interpretation of a treaty, the trial court permitted Itoh to take 
an interlocutory appeal, and the following question was certified to the - 
court of appeals under 28 U.S.C. §1292(b): “Does the 1953 Treaty of Friend- 
ship, Commerce and Navigation between the United States and Japan 
provide American subsidiaries of Japanese corporations with the absolute 
right to hire managerial, professional and other specialized personnel 
of their choice, irrespective of American law proscribing racial discrimina- 
tion in employment?” 
` The court of appeals answered this question in the T NS reversing 
the decision of the district court. The court of appeals first considered thè 
nature of Friendship, Commerce and Navigation Treaties (FCN Treaties). 
Noting that such treaties are self-executing in that they are binding domestic 
law of their own accord, the court held that “[s]uch treaties are ‘the 
supreme law of the land,’ and supersede inconsistent state law. . . . Thus, 

. . it is our duty to implement the treaty rights.”? 

Turning to the interpretation of Article XXII(3), the court disagreed with 
the district court’s holding that corporate nationality under that article is 
necessarily determined by the place of incorporation. The court held that 
while the district court’s reading of Article XXII(3) was compatible with the 
text, it failed to account for the unique nature of an international agree- _ 
ment.’ Referring to the negotiating history of the Treaty and to the views of 
“FCN authority Herman Walker,”* the court held that Article XXI1(3) was 
intended not to determine which forms of corporate organization were 
entitled to assert treaty rights, but to ensure that unfamiliar organizations 
would be recognized as “companies” by the legal institutions of the respec- 
tive countries. Thus, Article XXII(3) of the Treaty merely guarantees legal — 
recognition to diverse forms of legal entities and does not determine which 
of those entities can assert treaty rights. To interpret the article otherwise, 
the court concluded, would create an unreasonable distinction between 


1469 F.Supp. 1 (S.D. Tex. 1979); for a more detailed summary, see 74 AJIL 195 (1980). 

2643 F.2d 353, 356. 

**Unlike domestic legislation, treaties must create a common ground between differing 
cultures before the rights of the parties can be defined.” Ibid. 

‘Id. at 357 (quoting Walker, Provisions on Companies in United States Commercial Treaties, 
50 AJIL 373, 380-83 (1956)). . 
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the treatment of American subsidiaries of Japanese corporations on the one 
hand, and branches of Japanese corporations on the other. 

The court next considered the scope of the rights established under 
Article VIII(1). While Itoh contended that the “of their choice” phrase in 
Article VIII(1) provided it with an absolute exemption from U.S. employ- 
ment discrimination laws, the plaintiffs argued that a literal reading of 
this provision “would fly in the face of the Treaty’s general policy.”> The 
court pointed out that while the overriding goal of the Treaty was to provide 
national treatment to foreign businesses operating in the host state, national 
treatment was not the Treaty’s exclusive measure of the rights to be ac- 
corded to foreign nationals. Rather, “article VIII(1)’s ‘of their choice’ pro- + 
vision was intended . . . to create an absolute rule permitting foreign 
‘ nationals to control their overseas investments.”® 

A similar issue was recently decided differently by the U.S. Court of 

Appeals for the Second Circuit in Avigliano v. Sumitomo,’ where it was held 
that an FCN Treaty does not immunize an American subsidiary of a 
Japanese company from the effects of U.S. civil rights and labor laws. In 
view of the discrepancy between the two circuits, the issue would now 
‘seem ripe for a decision by the U.S. Supreme Court. 


5 Id. at 359. 

€d. at 360. In addition, the plaintiffs contended that even if the American subsidiary of 
a Japanese company could enjoy immunity from U.S. employment laws, the United Nations 
Charter's provision for freedom from racial discrimination superseded the Treaty. The 
court, however, did not agree. 

7 63& F.2d 552 (2d Cir. 1981), 75 AJIL 671 (1981). 


CURRENT DEVELOPMENTS 


Tue ECE Convention or 1979 on Lonc-RANGE 
‘TRANSBOUNDARY AIR POLLUTION 


On November 16, 1979, the first broad international agreement covering 
acid rain and snow, the Convention on Long Range Transboundary Air 
Pollution! was signed in Geneva by 34 member countries of the UN Eco- 
nomic Commission for Europe. The Convention is the first multilateral 
agreement on air pollution and the first environmental accord involving 
all nations of Eastern and Western Europe and North America. This Note 
will discuss the significance of this Convention and the thrust of its key 
provisions. , 


Background 


The opportunity for an international agreement on transboundary air 
pollution grew out of a statement by President Leonid Brezhnev of the 
Soviet Union at the 1975 East-West meeting of the Conference on Security 
and Cooperation in Europe in Helsinki. Brezhnev there challenged his 
fellow conferees to reach multilateral solutions to three pressing problems 
affecting all of Europe: energy, transport, and the environment.” Of these 
three agenda items, the environment was by far the most innocuous. But 
Swedish and Norwegian environmental officials saw in Brezhnev’s Helsinki 
speech an opportunity for international discussion, negotiation, and per- 
haps resolution of a problem very important to them: the long-range trans- 
port of air pollutants. : 

Most of southern Sweden and Norway, as well as eastern Canada and 
the northeastern United States, consists of acid-sensitive soils and lakes.’ 
Swedish and Norwegian diplomats had long sought an international agree- 
ment to prevent further acidification of their lakes and soils by airborne 
pollutants, deposited mainly as acid rain and snow. This acid precipitation 
phenomenon had first been identified in the early 1950’s and its unchecked 
increase had begun to alarm Scandinavian and American environmentalists. 

\Acid precipitation results when airborne sulfur and nitrogen oxides, 


1 UN Doc. ECE/GE 79-42960 (1979), reprinted in 18 ILM 1442 (1979) [hereinafter cited 
as ECE Convention]. : 

Z This background discussion draws primarily on interviews with Amasa Bishop, former 
head of the ECE Environment Division, Geneva, April 17 and Nov. 16, 1979; Janosz Stanovnik, 
Secretary-General, ECE, Geneva, Nov. 15, 1979; Ubaldo Zito, former head of the International 
Affairs Section of the Environment Department, European Economic Community, Brussels, 
April 25, 1979; and Konrad von Moltke, Director, Institute for European Environmental 
Policy, Bonn, March 7, 1980. 

3 The acidic bedrock beneath these soils and lakes, such as granite, cannot neutralize new 
acid deposits. (Much of the world’s bedrock is alkaline, such as limestone, which can generally 
neutralize acid deposits.) 
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‘emitted primarily by power plants and industrial processes,* combine with 
moisture in the air to form sulfuric and nitric acids. These then precipitate 
out of the atmosphere in rain and snow (or sleet, hail, mist, fog, dew, or 
frost}. A similar result occurs when dry sulfate particulates combine with 
moisture on the ground. 

The accumulation of these man-made acids in acid-sensitive lakes and 
streams causes drastic reduction of fish stocks® and destroys other forms of- 
aquatic life. Once an aquatic ecosystem degenerates, regeneration is very 
difficult. Moreover, there is evidence that sulfur oxides and acid rain may 
also damage crops, retard forest growth, destroy the surfaces of stone 
buildings and monuments, corrode materials, reduce visibility, and con- 
taminate drinking water (by leaching toxic metals from water conduits).® 

In all affected regions, the acidifying pollutants originate partly in trans- 
boundary sources. The United States and Canada exchange airborne 
pollutants across their common border, and much of the sulfur in the air 
over Scandinavia comes from other “upwind” countries of northern. 
Europe. The transboundary aspect of the problem caused Norway and 
Sweden to pursue a Europe-wide solution. l 

The only suitable, if not ideal, forum for an agreement on transboundary 
air pollution was the UN Economic Commission for Europe (ECE). Thirty- 
two nations of Eastern and Western Europe are members of the ECE, as are 
also the United States and Canada. The Scandinavians realized that no 
multilateral accord with 34 signatories would be likely to have any teeth. 
But Swedish scientists had determined that up to one-third of the sulfur 
compounds in Sweden’s atmosphere originates in Eastern Europe— pri- 
marily East Germany, Poland, and Czechoslovakia. Thus, any hope for sub- 
stantial control of acid precipitation in Scandinavia would depend on 
' Eastern European cooperation in the control effort. f 

The terms of the Convention were hammered out as a compromise 
between the insistence of Norway and Sweden on “standstill” and “rollback” 
clauses” and the reluctance of Western Europe’s two largest polluters, 
West Germany and the United Kingdom, to bind themselves to any formal 
agreement. The West Germans successfully resisted the standstill and roll- 
back positions, required the words “economically feasible” to be added to 


4 Motor vehicle emissions are also a large source of nitrogen oxides. Control technologies 
for nitrogen oxides are much less advanced and less effective than those for sulfur oxides. 
Also, acid rain tends to contain about twice as much sulfuric acid as nitric acid. Accordingly, 
programs to reduce acid rain invariably focus on sulfur oxides. 

ë The most edible fish, such as salmon, trout and crayfish, cannot survive in low pH (sig- 
nificantly acidic) waters and are the first to: disappear. 

5 See G. E. Likens et al., Acid Rain, Sctentiric AM., October 1979, at 43. See ‘also Second 
Report of the U.S.-Canada Research Consultation Group on the Long Range Transport 
of Air Pollutants (unpub., available fromthe Bureau of Oceans and International Environ- 
mental and Scientific Affairs, U.S. Dep’t of State, November 1980). 

7 Norway and Sweden pressed for a “tough” agreement which, even if not enforceable, 
would at least call on signatories to hold the line against further increases in sulfur emissions 
(the “standstill” clause) and begin to abate sulfur pollution levels by fixed, across-the-board 
percentages (the “rollback” clause). 

i 
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the Norway-Sweden provision that sulfur reduction in the ECE region be 
achieved with “the best available technology,” and receded from their op- 
position to an “executive body” to administer the Convention under the 
aegis of the ECE Secretariat. : 

Most ECE countries sent their senior minister with responsibility for 
environmental! matters to a High Level Meeting in Geneva, November 13-— 
16, 1979, where the Convention on Long Range Transboundary Air 
Pollution was formally signed. Following Scandinavia’s initiative, Conven- 
tion signatories also agreed to a separate resolution expressing their com- 
mon intention to reduce sulfur emissions progressively, to implement 
the Convention “provisionally” (z¢., before it is actually ratified by the 
signatory states*), and to redeploy ECE resources to make money and staff 
available for this implementation process. 


Provisions of the Convention 


The most significant provisions of the Convention are those treating 
notification.and consultation, research, use of control technology, moni- 
toring of pollutants and rainfall, and the Convention’s Executive Body. 

Notification and Consultation Provisions. One of the most remarkable and 
special features of the Convention is its requirement? that states planning 
to increase their export of sulfur pollutants consult with the likely “down- 
wind” importers of these pollutants.’® The basic consultation article (Article 
8) is the only article of the Convention that has no apparent escape clause." 
But the consultation provision is triggered only when changes or prospective 
changes in sulfur discharges are “significant.” A sulfur increase would have 
to be exceptionally large to have a significant impact on transboundary air 
pollution. Accordingly, very few, if any, cases are likely to arise to trigger this 
article, and its implementation will depend on nations observing its spirit 
rather than its letter. 

Multilateral Research. As of the fall of 1981, no multilateral research had 
yet been undertaken under the Convention.” It is not clear how this joint 
research will proceed. The most likely course is that research will be financed 


8 As of September 30, 1981, only seven countries had ratified the ECE Convention,.viz., 
Norway, Sweden, Finland, Portugal, Hungary, Bulgaria, and the Soviet Union (including 
Byelorussia and the Ukraine). 

? ECE Convention, Arts. 5 and 8. 

10 For a discussion of international consultation, see A. Kiss, SURVEY OF CURRENT DEVELOP- 
MENTS IN INTERNATIONAL ENVIRONMENTAL Law, ch. III (International Union for the Con- 
servation of Nature, Policy and Law Ser., 1976); OECD Recommendation C, 1974/224 (Nov. 
24,1974); and Dupuy & Smets, Pollution transfrontitre —Information et consultation, 7 ENVIRON- 
MENTAL Pov’y & L. 3 (1981). 

1 Interview with Henri Smets, OECD Environment Section, Paris, Nov. 19, 1979. Typical 
“escape clauses” are “taking due. account of the problems involved”; “endeavor to limit, and as far as 
possible, gradually reduce . . . air pollution.” According to Smets, Articles 2 (commitment 
to reduce pollution), 5 (consultation), and 6 (adopt best available pollution control technology 
economically feasible) of the ECE Convention were inspired by very similar language in earlier 
OECD recommendations on transboundary air pollution. 

12 See ECE Convention, Art. 7. 
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by individual countries, each of which will take a particular project or area. 
Probably a number of these research undertakings will overlap. Experts 
from countries working on the same or closely connected research areas will. 
meet periodically to exchange information on methodology and findings. 

The major pitfall of this approach is that the “lead” countries may press 
their own national interests in their research and development efforts. For 
example, countries with embarrassingly large sulfur oxide emission levels 
will probably focus not on emission control but rather on meteorological 
factors or models to help define the long-range transport phenomenon; 
or they might look at emissions and transport, but not at the damages 
resulting from acidification of lakes and soils in the receiving countries. 

The Commitment to Use the Best Available Technology Economically Feasible. 
Article 4, which exhorts signatories to employ the best available technology 
economically feasible, draws a distinction between new and existing pollu- 
tion sources. The drafters of this provision assumed that it would be less 
costly to install the best available technology on new sources."* This approach 
may place too much emphasis on costly emission controls, ignoring cheaper 
sulfur control strategies, such as burning low-sulfur fuels. Since economic 
feasibility governs the decision to install technological controls, this ap- 

` proach may actually yield less sulfur abatement than would a cheaper 
strategy. ; 

Mcnitormg. In 1977, the Global Environmental Monitoring System 
(GEMS), a unit of the United Nations Environment Programme (UNEP), 
established sulfur dioxide monitoring stations to monitor the flows of 
sulfur dioxide across national borders: The program was initiated by 
Norway, and other participants included Sweden, Finland, Denmark, 
Belgium, the Netherlands, Italy, Ireland, West Germany, Portugal, Austria, 
East Germany, Hungary, Poland, and the Soviet Union. The United King- 
dom, France, and Switzerland declined to join this monitoring agreement.® 

The GEMS monitoring network came to be called the European. 
Monitoring and Evaluation Program (EMEP). It is funded by UNEP, and’ 
coordinated by the World Meteorological Organization. Today there are 
57 stations in 16 countries. Forty-three of these stations monitor air and 
precipitation; 13 monitor air only; and one monitors precipitation only. 
EMEP operates under ECE auspices. The Norwegian Institute for Air 
Research serves as the “chemical coordinating center.” There are now two 
metecrological centers as well, one in Norway and one in the Soviet Union. 

EMEP is referred to specifically in the ECE Convention.'® Under EMEP, 


18 According to Bertil Hagerhall, a member of the Swedish delegation at the ECE negoti- 
ations, the research program under the Baltic Convention seems to work in this way. Inter- 
view with Bertil Hagerhall, Stockholm, April 29, 1979. See Convention for the Protection of the 
Marine Environment in the Baltic Sea Area, 13 ILM 544 (1974). 

14 Cf. New Source Performance Standards, U.S. Clean Air Act of 1977, §111 (42 U.S.C. 
$7411). . 

18 See Cooperative Programme for Monitoring and Evaluation of the Long Range Trans- 
mission of Air Pollutants in Europe, UN Doc. ECE/ENV 15, Ann. II (1977). 

16 ECE Convention, Art. 9, viz.: “The Contracting Parties ... . emphasize the desirability of 
. . . joining in and fully implementing EMEP. . . .” 
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each participating nation finances its own monitoring and conducts its own 
measurements. The Soviet Union will presumably channel data to EMEP 
now that its own meteorological center is in full operation. With the en- 
listment of those ECE signatories not already tied into EMEP, the program 
can be extended to the entire ECE region. 

The Executive Body. The ECE Convention designates an “Executive Body” 
to coordinate implementation of the Convention under the aegis of the 
ECE Secretariat.’ The Secretariat’s intention is that this Executive Body 
be subordinate to the ECE Senior Advisers on the Environment.'® Its agenda 
has been to inaugurate a multilateral research program, gather country- 
by-country information on policies and strategies for sulfur control, and set 
in motion a machinery for consultation among signatory states.” 

The Secretariat, however, has extremely limited resources. Its environ- 
ment unit has only seven staff members, whose responsibilities include a 
whole range of environmental protection matters besides transboundary 
air pollution. These shortcomings in staff capacity are not likely to be 
remedied in the near future, since the resolution accompanying the Con- 
vention declines to provide new resources to implement the Convention. 
Accordingly, the ECE Senior Advisers may be able to do little more than 
solicit pollution contro] data from member states and perhaps facilitate 
exchanges of information in accordance with Articles 3, 4, 6, and 8 cf the 
Convention. 


The Convention’s Significance and Prospective Impact 


One of the main virtues of the ECE Convention is that its signatories 
include all the nations of Eastern Europe (except Albania, which did not 
participate in the proceedings). Thus, the ECE Convention is the first inter- 
national environmental agreement that counts all of the Eastern bloc among 
its adherents.”° The Eastern European countries are expected to cooperate 
in setting up air quality and precipitation monitoring stations, and in pooling 
the data gathered from these stations with fellow signatories through the 
ECE Secretariat.?! They are not, however, expected to pool emissions data, 
which could disclose sensitive economic and energy information to their 
Western competitors. Instead, the Soviet Union and the other Eastern 
countries have committed themselves to pooling information on sulfur 


17 ECE Convention, Art. 10. 

8 Ibid. The article specifies that the Executive Body shall be constituted “within the 
framework of the Senior Advisers to ECE Governments on Environmental Problems” 
[hereinafter termed “Senior Advisers”). 

9 Interview with Janosz Stanovnik, supra note 2. The Secretary-General expressed the 
belief that acid rain would be relieved in the near future by increased reliance on sulfur-free 
nuclear energy (and, one may infer, not by concerted action among member states). 

2 According to OECD data, Eastern Europe discharged 38 million tons of SO, into Europe's 
atmosphere in 1973, compared with 22 million tons discharged by the more populous Western 
European region. The OECD also projects emissions levels for 1985: 48 million tons of SQ, 
from Eastern Europe, compared with 27 million tons from Western Europe. See OECD, 
CLEAN Fue Suppzy (1978). 

21 Interview with Amasa Bishop, supra note 2, April 17, 1979. 
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oxide “fluxes,” viz., the amount of sulfur oxides that crosses their borders 
in both directions.” i 

The ECE Convention is the first international accord on air pollution, and 
was hailed by its chairman, Olof Johansson of Sweden, as “a breakthrough 
in the development of international environmental law.”** But it provides 
merely for the sharing of information, collaborative research, and con- 

_ tinued monitoring of pollutants and rainfall. It contains no numerical goals, 
limits, timetables, abatement measures or enforcement provisions. Sig- 
natories have merely undertaken to “endeavor to limit, and as far as possible, 
gradually reduce and prevent air pollution, including long range trans- 
bour-dary air pollution” (emphasis added).”* They have also agreed to adopt 
“the best available technology economically feasible.” No country has to alter its 
status quo unless it wants to. To date, there are few indications that any 
but the victim countries (Sweden, Norway, Canada, and the United States) 
are-considering further sulfur pollution control measures. The Convention 
is the perfect solution to the victim countries’ need for international recog- 
nition of the acid rain problem and the polluting countries’ need to con- 
tinue to pollute. 

The prospect for any significant sulfur abatement in Europe is further 
limited by the Conyention’s many weaknesses. First and foremost, the 
accord is weak in letting each signatory decide for itself how to reduce 

` sulfur dioxide within its borders. There is no attempt at common action or 
common strategy for control or abatement. Second, the Convention con- 
tains no provision for third-party settlement of disputes among signatories.” 
Third, as already mentioned, the Eastern European countries will only pro- . 
vide information on sulfur oxide fluxes, and not on total sulfur emissions. 
This will make it difficult to correlate sulfur production patterns with 
EMEP’s meteorological and atmospheric chemistry data. Finally, Article 5 
stipulates. that a country anticipating harm from another country’s in- 
creased ‘sulfur imports must initiate a request for consultation with the 
polluting country. Also, although the language is somewhat ambiguous, 
it seems likely that such requests will not be honored unless thé polluting 
country agrees that its activities pose a “significant risk” of transboundary 
air pollution, a somewhat unlikely admission of responsibility. 

Thus, timely action to abate transboundary air pollution seems unlikely 
in the near future. Sweden and Norway will undoubtedly call on the ECE 
signatories to implement the cardinal principle of the Convention, viz., to 
reduce and prevent air pollution. The polluting countries will probably 


#2 ECE Convention, Arts. 8 and 9. 

23 Bishop, High-Level Meeting Within the Framework of the ECE cn the Protection of the Environ- 
ment, 13-16 November 1979, ENVIRONMENTAL CONSERVATION, No. 2, Summer 1980, at 165. 

24 ECE Convention, Art. 2. 

235 Article 13 of the ECE Convention provides that “If a dispute arises between two or more. 
Contracting Parties to the present Convention . . . they shall seek a resolution by negotiation 
or by any other method of dispute settlement acceptable to the parties to the dispute” (emphasis 
added). Early drafts of the Convention contained a provision for third-party mediation, but 
that provision was rejected as an invasion of sovereignty. 
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continue to call for proof of damage, identification of specific pollution 

sources, and resolution of scientific uncertainties. The qualified terms of the 

Convention certainly give the polluters ample room to evade remedial 

action. 

Multilateral agreements are, by their very nature, slow to take effect and 
very difficult to enforce. Thus far, the principal priority of the ECE Senior 
Advisers has been to inventory national sulfur control policies and strate- 
gies. Countries are also being asked to predict their sulfur emission levels 
over the next 10 and 20 years. Predicting such trends will indicate con- 
templated energy scenarios and technology use in each cooperating country, 
and could offer another opportunity for victim countries to publicize and 
attempt to influence the policies of polluting countries. 

The most promising provisions of the Convention are probably Articles 3, 
4, and 8. Articles 3 and 4 provide for exchanges of information regarding 
effects research, control strategies, and control technology.” Article 8 pro- 
vides that planners of any new sulfur-producing installations must take 
account of transboundary pollution, and must exchange information on 
significant changes in pollution levels and their potential impact on other 
(“downwind”) countries. ‘ 

This information and these research findings must “underpin any col- 
lective European sulfur control strategy. A number of countries, notably” 
Britain and West Germany, are not prepared to go any further at this time.?’ 
When effects are quantified and are shown to be serious, these countries 
may recognize their self-interest in taking further action, and may revise 
upward their estimates of what is “economically feasible.” 

The ECE Convention’s main contribution may well be to serve as the first 
step in stimulating action on a regional or subregional level to combat trans- 
boundary air pollution. It may have spurred the European Economic 
Community (EEC) to enact its long-delayed sulfur dioxide directive,” and 
may also have accelerated bilateral negotiations between the United States 
and Canada on their mutual acid rain problem.”® More precise commitments 
between the United States and Canada can serve as a model for negoti- 
ations between Norway and Sweden on the one hand, and the EEC polluting 
countries, notably Britain, West Germany, and France, on the other hand. 
. The political and educational effect of signing a legally binding agreement . 
may result in strengthening each signatory nation’s internal sulfur control 


28 Information exchange on developments in control technology will be of particular value 
to the less technologically advanced countries of eastern and southern Europe. 

27 Indeed, in a written answer to the House of Commons, British Environment Under 
Secretary Marcus Fox stated, “The UK does not propose to recommend that any specific 
measures be taken [to reduce sulfur emissions] until all the information generated through 
[the ECE Convention] has been fully assessed and a need substantiated.” INT'L ENVIRONMENT 
Rer., June 11, 1980, at 255. 

28 See Directive on SO, and Suspended Particulates, 23 O.J. Eur. Comm. (No. L229) 30 (1980). 

29 See Memorandum of Intent Between the Government of Canada and the Government of 
the United States of America Concerning Transboundary Air Pollution, Aug. 5, 1980 (avail- 
able from U.S. Dep't of State and Canadian Dep't of External Affairs), reprinted in INT'L EN- 
VIRONMENT REP., Aug. 13, 1980, at 391-93. 
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policies. In addition, while the treaty is aimed at sulfur oxides, it can easily 
be extended to cover other air pollutants, notably fluorocarbons.® 

Future action might include a Europe-wide ambient air quality standard 
for sulfur dioxide, and perhaps even for sulfates. The ECE signatories 
might also agree to “stand still” at present sulfur pollution levels, with each 
country deciding for itself how best to maintain economic growth without 
increasing sulfur emissions. 

Moral pressure from the Scandinavian countries resulted in the ECE 
Convention on Long Range Transboundary Air Pollution. The Convention 
gives international recognition to the acid rain problem and commits the 
ECE Secretariat to develop policies and strategies to ameliorate it. The 
Convention is, itself, a vehicle for continued pressure for sulfur control 
and abatement throughout Europe and North America. 

Transboundary air pollution is effectively governed not by international 
law, but by national self-interest. That self-interest, however, combined 
with the consciousness-raising effect of vigorous international discussion 
and negotiation about sulfur pollutants and their potentially irreversible 
effects, can induce thoughtful and enlightened public officials to try to re- 
duce acid-causing pollution for their own nation’s sake as well as for the sake 
of their continental neighbors. 


ARMIN ROSENCRANZ* 


THE INTER-AMERICAN CONVENTION ON INTERNATIONAL 
COMMERCIAL ARBITRATION 


On June 15, 1981, President Reagan transmitted to the Senate for advice 
and consent to ratification the Inter-American Convention on International 
Commercial Arbitration, which was adopted on January 30, 1975, by the 
First Specialized Conference on Private International Law of the Or- 
ganization of American States at Panama City, and signed by the United 
States on June 9, 1978. 

The Convention provides for the reciprocal recognition and enforcement 
of arbitration agreements and awards connected with international com- 
mercial disputes. It is modeled on the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards.’ Although 58 - 
countries have become parties to the New York Convention to date, ad- 
herence among member states of the Organization of American States has 
been limited. Apart from Chile and Mexico, who are parties to both the 
New York and the Inter-American Conventions, only Cuba, Ecuador, and 
Trinidad and Tobago have become parties to the New York Convention 


3 Ministers from Norway, the United States, West Germany, and the Netherlands all 
mentioned the need for international fluorocarbon control at the ECE High Level Meeting, 
Nov. 123-16, 1979. 

* AB (Princeton University); JD, PhD (Stanford University); former director, International 
Comparative Study of Transboundary Air Pollution, Environmental Law Institute, Wash- 
ington, D.C., supported by the German Marshall Fund of the United States. 

121 UST 2517, TIAS No. 6997, 330 UNTS 3. 
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to date. The other countries that have ratified the Inter-American Con- 
vention to date are Costa Rica, El Salvador, Honduras, Panama, Paraguay, 
and Uruguay. , 

The President pointed out that new legislation would be required as part 
of Title 9 (Arbitration) of the United States Code in order to implement 
the Inter-American Convention’s provisions within the United States, and 
that U.S. ratification would be carried out only after the enactment of such 
legislation. He also noted evidence of substantial support for ratification of 
the Convention from members of the legal and business community con- 
cerned with international trade and investment. 

Acting Secretary of State William Clark recommended to President 
Reagan that he transmit the Convention to the Senate for advice and 
consent to ratification in a report dated May 18, 1981. The report read 
in part: 


Arbitration agreements have become an increasingly prevalent feature 
of international commercial transactions, as parties have sought the 
advantages of efficiency and flexibility which arbitration can provide. 
In the international context, these advantages particularly include the 
possibility of choice of applicable law, procedures, and the place and 
composition of the decision-making forum. The recognition and en- 
forcement of international arbitration agreements and awards by 
national courts, as provided for in this Convention, is necessary to 
support this development. 


The Inter-American Convention consists of thirteen articles. 


Article 1 provides that an agreement to arbitrate differences “with 
respect to a commercial transaction” “is valid”, i.e., will be recognized 
and enforced. The Convention itself does not define the term “com- 
mercial”. This would be defined broadly in the implementing legis- 
lation, as it is under the New York Convention, to include trade, in- 
vestment, and other business and financial activities which bear on 


“foreign commerce”. (See 9 USC Sec. 202.) 


Article 2 provides that, when arbitration is ordered based on an arbi- 
tration agreement, the arbitrators will be appointed in the manner 
which the parties have agreed upon. It expressly permits agreement 
that a third party, such as the Inter-American Commercial Arbitration 
Commission, will appoint arbitrators, and provides that arbitrators 
may be nationals or foreigners. 


Article 3 provides that when or to the extent that the parties fail to 
agree upon other applicable rules of procedure, arbitrations shall be 
governed by the rules of procedure of the Inter-American Commercial 
Arbitration Commission, a private organization established at the sug- 
gestion of the Organization of American States. 


Neither the Federal Arbitration Act nor the New York Convention 
contains a comparable provision, but rather leaves the choice of rules 
of procedure to the court in the absence of agreement by the parties. 
The specification of “back-up” rules provides a desirable certainty and 
uniformity in the application of this Convention. However, as the 
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Inter-American Commercial Arbitration Commission is a private, non- 
governmental body, it is deemed desirable that there be official review 
and approval of any amendments to the rules before they are ap- 
plicable to parties by law. It is therefore recommended that the United 
States enter a reservation regarding Article 3, that the United States 
will apply the rules of procedure of the Inter-American Commercial 
Arbitration Convention which are in effect as of ratification, unless a 
later official determination is made to adopt and apply subsequent 
amendments to the rules. This reservation would also be reflected in 
the legislation implementing the Convention. 


Article 4 provides that a final arbitral award will be recognized and 
enforced in the same manner as a final judicial judgment. A “final” 
award is one which is not appealable under the applicable law or pro- 
cedural rules. This article does not explicitly limit enforcement to 
awards made in the territory of another Contracting State. The United 
States would therefore submit a reservation providing that the United 
States would apply Article 4 only to awards made in the territory of 
another Contracting State. This is the same limitation which the United 
States has made with respect to the New York Convention. The imple- 
-menting legislation would also reflect this provision. 


Article 5 specifies the grounds for refusal to recognize and enforce 
a foreign arbitral award. In drafting this article, care was taken to 
conform the specified grounds for nonenforcement to those of the New 
York Convention; the relevant provisions of the two conventions are in 
substance identical. 


Enforcement of an award may be refused if the party against whom 
it is to be enforced can prove any one of five defenses: 


(1) Incapacity of the parties under the applicable law or invalidity 
of the agreement under the law to which the parties subjected it or, 
failing any indication thereof, under the law of the country where the 
award was made. This provision recognizes a choice of law by the 
parties. 


(2) The party against whom the award was made was not given 
proper notice of the appointment of the arbitrator or of the arbitral 
procedure, or was otherwise unable to present his defense. This 
provision incorporates a concept of due process. Because of the close 
link between the concept of due process and the public policy of the 
forum, the enforcing State could also apply additional standards of 
due process pursuant to the “public policy” ground specified in para- 
graph 2(b) of Article V. 


(3) The award concerns a dispute outside the scope of the arbi- 
tration agreement, provided that any part of the award which dis- 
poses of issues within the scope of the arbitration agreement can be 
enforced, if that part can be separated from the part concerned 
with issues outside the scope of the arbitration agreement. 


(4) The constitution of the arbitral authority or arbitration pro- 
cedure was not as agreed by the. parties or, in the absence of such 
agreement, was not in accordance with the law of the State where the 
arbitration took place. f 


(5) The arbitration decision is not yet binding on the parties, or 
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has been annulled or suspended by a competent authority of the 
State where the award was made. 


In addition, a court may, on its own finding, refuse to enforce an 
award if the subject matter of the dispute cannot be settled by arbitra- 
tion under the law of that State, or if enforcement would be con- 
trary to the public policy of that State. The “public policy” ground for 
refusal to enforce the award, like the others, is to be narrowly defined. 
Under the New York Convention, United States courts have found it 
to refer to “the most basic notions of morality and justice”. Parsons and 
Whittemore Overseas Co., Inc. v. Société Générale de Industrie du Papier, 
508 F.2d 969, 974 (2d Cir. 1974), Fotochrome, Inc. v. Copal Co., Ltd., 
517 F.2d 512, 516 (2d Cir. 1975). 


Article 6 further provides, as does the New York Convention, that 
a court may postpone a decision on enforcement of an award and may 
require the posting of bond and other protective measures, if appli- 
cation has been made for its suspension or annulment to a competent 
authority in the State where the award was made. 


Articles 7—9 provide that the Convention may be ratified, upon 
signature, by any Member State of the Organization of American States, 
and that it may be acceded to by any other State. The General Secre- 
tariat of the Organization of American States is made the depository 
for the Convention. i ` 


Article 10 provides for the entry into force of the Convention 30 days 
following the deposit of the second instrument of ratification. The 
Convention entered into force on June 16, 1976 pursuant to this pro- 
vision. Article 10 further provides that the Convention enters into force 
for any subsequent party on the 30th day following deposit of its in- 
strument of ratification or accession. 


Article 11 permits a declaration as to selective applicability of the 
Convention where a State Party has two or more territorial units in 
which different systems of law apply. 


Article 12 provides that any State may terminate its adherence, ef- 
fective one year from the deposit of an instrument of denunciation. 
Otherwise, the Convention will remain in force indefinitely. 


Article 13 provides that the Spanish, French, English and Portuguese 
texts of the Convention are equally authentic and describes the func- 
tions of the depository. 


The Inter-American Convention does not contain an express pro- 
vision concerning its applicability when there is another convention 
on recognition and enforcement of arbitral agreements and awards 
which might also apply to a specific case. In particular, the United 
States will be a party to both the Inter-American and the New York 
Conventions. The New York Convention is better established in law 
and in practice than the Inter-American Convention by having greater 
worldwide participation. It is therefore recommended that the United 
States enter a reservation in ratifying the Inter-American Convention, 
to clearly establish the applicability of the New York Convention in 
appropriate cases. This reservation would provide that, where both 
conventions were applicable to a particular case, the United States 
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would be bound by and apply the provisions of the Inter-American 
Convention if a majority of the parties to the arbitration agreement 
are citizens of a State or States that have ratified or acceded to this 
Convention and are Member States of the Organization of American 
States. In other cases, the United States will be bound by and apply the 
provisions of the New York Convention. This provision would also be 
reflected in the implementing legislation. 


Ratification by the United States of this Convention, with the three 
reservations described above, has been recommended by the Secretary 
of State’s Advisory Committee on Private International Law and its 
Study Group for Experts on Arbitration, which includes repre- 
sentatives from the American Bar Association, the American Society’ 
of International Law, the National Conference of Commissioners on 
Uniform State Laws, the American Law Institute, and the American 
Association for the Comparative Study of Law. I also enclose letters 
recommending ratification which have been received from the Ameri- 
can Bar Association, the American Arbitration Association, the United 
States Chamber of Commerce, the Association of American Chambers 
of Commerce in Latin America, the American Foreign Law Association, 
and a number of state and local bar associations supporting ratification 
of this Convention by the United States. The American Bar Association 
and American Arbitration Association recommendations specifically 
call for reservations and implementing legislation which would avoid 
conflicts with the New York Convention and provide safeguards with 
respect to possible future amendment of the Inter-American Com- 
mission on Commercial Arbitration rules of procedure; these points 
are addressed by the three proposed reservations and corresponding 
provisions in implementing legislation which are discussed above. To 
our knowledge, there have been no objections raised to United States 
ratification of this Convention. 


Ratification would be consistent with the long-standing United States 
policy to facilitate the use of arbitration as a means of resolving inter- 
national commercial disputes, as evidenced by United States ratification 
of the New York Convention on the Recognition and Enforcement of 
Arbitral Awards and the Convention on the Settlement of Investment 
Disputes of the International Bank for Reconstruction and Develop- 
ment (17 UST 1270, TIAS 6090). The Department of Justice, the 
Department of Commerce, and the Office of the Special Representative 
for Trade Negotiations have reviewed this Convention and have no 
objection to ratification by the United States.* 


MARIAN Nasu LEICH 
Office of the Legal Adviser, Department of State 


2? S. Treaty Doc. No. 97-12, 97th Cong., Ist Sess. 3—7 (1981). 

The Rules of Procedure of the Inter-American Commercial Arbitration Commission, re- 
ferred to in Article 3 of the Convention, were published by the Commission in 1977, as 
amended and in effect Jan. 1, 1978. l 
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RESTATEMENT OF THE FoREIGN RELATIONS LAW OF THE UNITED STATES 
(REVISED): TENTATIVE Drarr No. 2 


On May 20-21, 1981 the reporters presented to the American Law In- 
stitute Tentative Draft No. 2.of the Restatement of the Foreign Relations Law 
of the United States (Revised).' 

Tentative Draft No. 2 includes: 


Part II. Persons in International Law 
Part IV. Jurisdiction and Judgments (first segment) 


The Introductory Note to Part II states in part: 


This Part II deals with the entities that are “persons” under inter- 
national law, i.e., those that, to varying extents, have legal status, 
“personality,” rights and duties under international law, and are the 
entities whose acts and relationships are the principal concerns of 
international law. . The literature of international law has some- 
times referred to‘ ‘subjects” of international law (rather than “persons”). 
Compare 1 Hyde, International Law 21 (2d ed. 1945), with 1 Oppen- 
heim, International Law 117 (8th ed. Lauterpacht 1955). But “subjects” 
may have more limited connotations, suggesting only that such entities 
have obligations under international law. 


While recognizing that states are the “principal persons of international 
law” and that international organizations have played a growing part, the 
reporters reject the suggestion that individuals or companies cannot be “per- 
sons” in international law: 


In the past it was sometimes assumed that individuals, and corpora- 
tions, companies or other juridical persons created by the laws of a state, 
were not “persons” under (or ‘ “subjects” of) international law. In prin- 
ciple, however, individuals and private juridical entities can have any 
status, capacity, rights or duties given them by international law or 
agreement, and increasingly individuals and private entities have been 
accorded such aspects of “personality” in varying measures. For 
example, international law and numerous international agreements 
now recognize human rights of individuals and sometimes give 
individuals remedies before international bodies. Individuals may be 
held liable for offenses against international law, such as piracy, war 
crimes or genocide. Corporations are frequently vehicles through 
which rights under international economic law are asserted. 


While individuals and corporations have some independent status as 
persons in international law, their place in international life depends 
largely on their status as nationals of states. 


Part II includes a chapter on states and one on international organiza- 
tions. After defining a state, essentially in traditional terms, the first chapter 


! Tentative Draft No. 1 was considered by the Institute i in June 1980. See 74 AJIL 954 
(1980). ; 
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deals with Recognition of States and Governments, Capacities, Rights and 
Duties of States, and Succession of States. There are sections also on In- 
dividual and Corporate Nationality. Chapter 2, on international organiza- 
tions, defines “international organization” and sets forth the rules govern- 
ing membership, as well as the capacities, rights, and duties of international ` 
organizations. 

In submitting this draft to the Institute the reporters wrote: 


Part II expands and organizes, or reorganizes, material found in dif- 
ferent parts of the previous Restatement. It makes no radical depar- 
tures. We have condensed and deemphasized recognition both of 
states and of governments; taken firmer positions in favor of the 
“declaratory theory” of recognition; and articulated more firmly the 
duty to treat as states entities that are states in fact, and to treat as 
governments regimes that are effectively in control, although there is 
no duty to recognize them formally or maintain diplomatic relations 
with them. We propose a differentiated approach to state succession, 
differing with the circumstances of the succession and the particular 
rights and obligations involved. . . . The discussion of nationality of 

„corporations emphasizes also links other than nationality. 


The distinction between “recognition” of a state or government and treat- 
ing an entity as a state, or a regime as a government, is drawn in sections 
202 znd 203. Section 202 provides: 


(1) Although a state is not required to accord formal recognition to 
any other state, it is required to treat as a state an entity meeting the 
requirements of §201, except as provided in subsection (2). 


(2) A state is required not to recognize or treat as a state an entity 
that has attained the qualifications of statehood in violation of inter- 
national law. 


Comment to that section adds: 


b. Statehood not dependent on recognition. An entity which satisfies the 
requirements of §201 is a state regardless of whether its statehood is 
formally recognized by other states. As a practical matter, however, an 
entity will fully enjoy the status and benefits of statehood only if a sig- 
nificant number of other states consider it to be a state and treat it as 
such, in bilateral relations or by admitting it to the major international 
organizations. 


c. Treating an entity as state. The requirement that other states treat a 
qualified entity as a state implies that they have duties under interna- 
tional law to that entity as to states formally recognized. That includes 
the duty to respect its territorial sovereignty and its property; to accept 
its right to grant nationality to persons and vessels, and the responsi- 
bility for other states that flows from such nationality under interna- 
tional law; and to fulfill other obligations which states owe to other states 
generally under international law, States need not, however, accord 
to such an entity prerogatives commonly accorded toa recognized state, 
for example, the right to own property and carry on activities in their 
territory and to sue in their courts, or full effect to its laws, decrees and 
judgments. 
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But even though an entity satisfies the requirements for statehood, 


international law requires that the entity not be recognized or treated 
as a state if it was created by threat or use of force by one state upon 
another in violation of the United Nations Charter. . . . 


Similarly, states are obligated not to recognize or accept the incor- 
poration of a state into another state as a result of conquest in viola- 
tion of international law [section 202, Comment e]. 


Section 203 makes a parallel distinction between recognition of a regime 
as a government and treating it as a government. Comment b adds: 


b. Recognition or treatment as government. The rules as to recognition 
or treatment as a government parallel those as to recognition or treat- 
ment as a state in §202. Formal recognition of a government, like formal 
recognition of a state, is not mandatory but there is a duty to treat as the 
government a regime that is the government in fact as there is to treat 
as a state an entity that is a state in fact. Treating a regime as a govern- 
ment includes accepting its acts as creating international rights and obli- 
gations; it does not require according to such a regime other preroga- 
tives commonly accorded to recognized governments, for example the 
right to sue in domestic courts. See §205. Although a regime in effec- 
tive control of a state is a government even if it is not recognized by 
other governments, as a practical matter it will enjoy the status and 
benefits of a government only if it is treated as such by a substantial 
number of other governments, usually by maintaining diplomatic 
relations with it. 


Again: 


International law does not generally address domestic constitutional 
issues or how national governments are formed. International law is 
violated, however, if a state imposes a government on another state by 
force or threat of force, since that violates the latter state’s political 
independence, contrary to Article 2(4) of the U.N. Charter [section 
203, Comment e]. 


In presenting Part IV the reporters suggested that it is useful to deal with 
the limitations that international law imposes on the exercise of jurisdiction 
by states in three categories: jurisdiction to prescribe, to enforce, to adjudi- 
cate (section 401). While the Institute considered and gave preliminary ap- 
proval in general to the materials presented on jurisdiction to prescribe and 
jurisdiction to adjudicate, it postponed consideration of the desirability of 
that tripartite division until the reporters present the sections they propose 
to include on jurisdiction to enforce. 

Perhaps the most significant development in Tentative Draft No. 2 is its 
approach to the limitations that international law imposes on a state’s exer- 
cise of jurisdiction. The draft draws heavily on the principles set forth in sec- 
tion 6 of the Restatement (Second) of Conflict of Laws and elaborated through- 
out that work, while taking account of the fact that international considera- 
tions may call for different evaluations and formulations than those that 
commend themselves in conflicts between states of the United States. , 

That influence appears clearly in the treatment of jurisdiction to pre- 
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scribe. Section 402 restates the traditional bases for a state’s exercise of such 
jurisdiction, principally territoriality and nationality, and the special “pro- 
tective principle.” But section 403 declares: 


(1) Although one of the bases for jurisdiction under §402 is present, 
a state may not apply law to the conduct, relations, status, or interests of 
persons or things having connections with another state or states when 
the exercise of such jurisdiction is unreasonable. 


The section continues: 


(2) Whether the exercise of jurisdiction is unreasonable is judged by 
evaluating all the relevant factors, including: 


(a) the extent to which the activity (i) takes place within the regulating 
state, or (ii) has substantial, direct, and foreseeable effect upon or in the 
regulating state; 

(b) the faks, such as nationality, residence, or economic activity, be- 
tween the regulating state and the persons principally responsible for 
the activity to be regulated, or between that state and those whom the 
law or regulation is designed to protect; 

(c) the character of the activitý to be regulated, the importance of 
regulation to the regulating state, the extent to which other states regu- 
late such activities, and the degree to which the desirability of such 
regulation is generally accepted; 

(d) the existence of justified expectations that might be protected or 
hurt by the regulation in question; 

(e) the importance of regulation to the international political, legal 
or economic system; 

(f) the extent to which such regulation is consistent with the tradi- 
tions of the international system; 

(g) the extent to which another state may have an interest in regulat- 
ing the activity; 

(h) the likelihood of conflict with regulation by other states. 


Then Comment a explains: 


a. The principle of reasonableness. The principle that an exercise of 
jurisdiction on one of the bases indicated in §402 is nonetheless unlaw- 
ful if it is extravagant and unreasonable has emerged as a-principle of 
international law. 


It has long been established that international law forbids a state to 
exercise jurisdiction to prescribe other than on an accepted basis of 
jurisdiction. Case of the S.S. “Lotus,” P.C.I.J. Ser. A, No. 10 (1927). 
While the bases indicated in §402 have been accepted in general, 
states have increasingly taken the position that even when one of those 
bases is nominally present, an exercise of jurisdiction may be “exorbi- 
tant” and therefore unlawful. Thus, some states have objected to the 
application of the U.S. antitrust laws, or U.S. securities laws, to acts 
performed outside of the United States, despite obvious effects in the. 
United States. . . . States have sometimes objected also to the invoca- 
tion by the United States of the nationality principle . . . as warrant- 
ing the application of U.S. law to foreign subsidiaries of American com- 
panies. While these objections have usually been articulated in terms 
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which defined and limited the scope of the particular basis of jurisdic- 
tion, they assert in effect that the bases of jurisdiction must be inter- 
preted and applied reasonably, and declare what is a reasonable inter- 
pretation or application of those bases of jurisdiction in particular 
circumstances. 


The Executive Branch and the courts of the United States have in- 
creasingly responded to'these objections of other states by interpreting 
acts of Congress of undefined scope so as to limit their reach, apply- 
ing a standard of reasonableness, and evaluating particular applica- 
tions of law in the light of factors like those set forth in Subsection (2). 
. . . This approach has often been supported as motivated by “comity” 
and subject to the condition of reciprocity, rather than as a require- 
ment of international law. There seems little basis, however, for finding 
a condition of reciprocity in the U.S. statutes as a matter of statutory ' 
interpretation, and there is no general principle of interpretation to 
support a condition of reciprocity (as there is to avoid conflict with 
international law). . . . Also, reciprocity may satisfy state interests 
but does not take account of the interests of persons affected by un- 
reasonable exercises of jurisdiction. The condition of reciprocity, 
moreover, would be only nominal where there is no corresponding 
legislation in other countries. For these reasons, the courts, Congress, 
and the Executive Branch can be seen as responding to the objections 
of the other states by offering them the principle of reasonableness as a* 
matter of international law as a guide to the scope and application of 
the bases of jurisdiction in §402. 


The principle of reasonableness as a basis for limiting the exercise of 
jurisdiction has also been recognized and given effect by a network of 
international tax agreements containing generally similar dispositions. 


The draft proceeds to illustrate how sections 402-403 are being applied 
in the United States, with sections on Jurisdiction to Apply the Antitrust 
Laws, and Jurisdiction over Securities Transactions (§§415—416), as wellasa 
section on Jurisdiction to Control Foreign Subsidiaries of U.S. Corpora- 
tions (§418). 

Title C of Part IV (§§441-—443) applies the principles of reasonableness to 
jurisdiction to adjudicate. The Tentative Draft stresses that the standards of 
reasonableness here are not the same as for jurisdiction to prescribe. In 
particular, while the factors suggested for evaluating the reasonableness of 
jurisdiction to prescribe are cumulative and illustrative (§403(2)), the links 
to a state sufficient to support jurisdiction to adjudicate, set forth in section 
441(2), are independent and each is sufficient to support jurisdiction. 

Chapter 2 of Part IV deals with Immunity from Jurisdiction and Tenta- 
tive Draft No. 2 includes sections on the immunity of states and. state 
property from jurisdiction to adjudicate. The draft sets forth the princi- 
ples of immunity in international law, according to the restrictive theory 
adopted by the United States (in 1952 in the “Tate letter”) and by many 
other states before and since, and confirmed for the United States in the 
Foreign Sovereign Immunities Act of 1976. The draft Restatement also sets 
forth the jurisdictional principles and procedures that are not rules of inter- 
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national law but are foreign relations law of the United States prescribed 
by the 1976 Act. 

The reporters anticipate that Tentative Draft No. 3, scheduled to be sub- 
mitted to the Institute in May 1982, will include the rest of Part IV, “Juris- 
diction and Judgments”; Part V, “The. Law of the Sea”; and Part VII, “The 
Protection of Persons (Natural and Juridical).” That would leave, accord- 
ing to the original plan (see 74 AJIL 954), Part VI, “The Law of the En- 
vironment”; Part VIII, “Selected Law of International Economic Relations”; 
and Part IX, “Remedies,” which the reporters hope will be completed in 
tentative draft by 1984 or 1985. 


Louis HENKIN 


THE THIRTY-THIRD SESSION OF THE INTERNATIONAL LAW COMMISSION 


The International Law Commission met in its 33d session in Geneva 
from May 4 to July 24, 1981, under the chairmanship of Ambassador 
Doudou Thiam. During the course of the session, the Commission was faced 
with two-casual vacancies. In its first week it elected Ambassador George H. 
Aldrich to fill the vacancy created by the election of Stephen M. Schwebel 
to the International Court of Justice. Late in the session Ambassador Sen- 
jin Tsuruoka submitted his resignation on the grounds of ill health. The 
Commission took note with deep regret of the resignation of its dean. 
The Commission did not consider it necessary or desirable to fill the va- 
cancy thus created in view of the brief time remaining in the session and 
the fact that elections for a new 5-year term are to be held by the General 
Assembly in the autumn. 

The Commission discussed six topics diving the course of the session. It 
completed its second reading of the draft articles on succession of states 
in respect of matters other than treaties and thus was able to finish its work 
on that topic during the term of office of the present membership. It began 
a second reading of the draft articles on treaties concluded between states 
and international organizations and made substantial progress, adopting on 
second reading the first 26 of the 80 draft articles. It is to be hoped that 
the Commission will be able to finish its work on these draft articles at its 
1982 session. The Commission also began consideration of additional draft 
articles on jurisdictional immunities of states and their property and the 
first draft articles on three topics: (1) state responsibility (part 2 of the topic 
concerned with content, forms, and degrees of responsibility—reparation 
and sanction for wrongful acts), (2) international liability for injurious con- 
sequences arising out of acts not prohibited by international law, and (3) the 
status of the diplomatic courier and the diplomatic bag not accompanied 
by dip-omatic courier. Draft articles on all four of these topics were referred 
to the Drafting Committee and will presumably be taken up at the 1982 
session. 

Work on the topic of the nonnavigational uses of international water- 
courses could not be continued at the 1981 session because of the election 
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of the special rapporteur (Mr. Schwebel) to the International Court of Jus- 
tice. The failure of the Commission during this session to elect a new special 
rapporteur apparently ensures that work on this topic cannot be resumed 
before 1983. This further delay may be attributable in part to uncertainties 
about the availability of Ambassador Aldrich in light of his new duties as a 
member of the Iran-U.S. Claims Tribunal, although the only reason stated 
by the several Commission members who favored delay was a desire to leave 


the choice of a new special rapporteur to the newly elected Commission in 
1982. 


State Succession 


Although the subject of state succession in respect of matters other than 
treaties has been on the Commission’s agenda for nearly 20 years, priority 
was given to state succession in respect of treaties, and the Commission 
really began consideration of draft articles dealing with succession in respect 
of state property only in 1973. In subsequent years the special rapporteur, 
Ambassador Mohammed Bedjaoui, submitted draft articles concerning 
state debts and state archives. All of the draft articles were adopted on first 
reading by the Commission at its 31st session in 1979, and it was agreed 
then that the draft articles should be limited to property, archives, and debts. 

Responding to a request by the General Assembly, the Commission 
completed its second reading at its 33d session, but only with considerable 
difficulty and at the expense of other items on its agenda. The Commission, 
following custom, recommended to the General Assembly the convening of 
an international conference to study the draft articles and conclude a con- 
vention, but the report of the Commission notes that “certain members ex- 
pressed reservations to this recommendation.” It is fair to say that these 
reservations result primarily from certain perceived defects in the draft 
articles, but they also rest, in part, on judgments that, with the decoloniza- 
tion process virtually concluded, the world does not have such an urgent 
need for a convention on this subject that it should press forward on the 
basis of divisive proposals. 

In order to reduce the anticipated objections of former colonial powers, 
the Commission included in the draft articles a provision (Article 3 bis) 
applying the articles “only in respect of a succession of states which has 
occurred after the entry into force of the articles except as may be otherwise 
agreed.” It remains to be seen whether this limitation will have the desired 
effect. 

Among the provisions that are certain to be criticized by the Western, 
developed countries are Article 9 which, by ostentatiously and unnecessarily 
protecting the state property of third states, casts unintended doubt on pri- 
vate property rights; Article 11, paragraph 4, which purports to declare 
a jus cogens rule that agreements between a predecessor state and a newly 
independent successor state are invalid if they “infringe the principle of the 
permanent sovereignty of every people over its wealth and natural re- 
sources”; and Article 16 which excludes from the definition of “State debt” 
all debts owed to private persons. Adoption of Article 16 on second reading 
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was by vote—the first vote within the Commission in many years. The vote 
was suggested, surprisingly, by Professor Nicolai Ushakov, who traditionally 
has been a fervent supporter of the consensus principle. As adopted, 
Article 16 reads as follows: 


Article [16] 
State debt 


For the purposes of the articles in the present Part, “State debt” 
means any financial obligation of a State towards another State, an inter- 
national organization or any other subject of international law. 


The report of the Commission contains the following footnote to that text: 


A sub- -paragraph reading “(b) any other financial obligation charge- 
able to a State” was rejected by the Commission by a roll-call vote of 8 in 
favour (Messrs. Aldrich, Calle y Calle, Francis, Quentin-Baxter, Reuter, 
Riphagen, Sahovic and Verosta) to 8 against (Messrs. Barboza, 
Bedjaoui, Diaz-Gonzdlez, Njenga, Tabibi, Thiam, Ushakov and 
Yankov) with no abstentions. One member (Mr. Dadzie) did not par- 
ticipate in the voting. 


It should also be noted that two absent members, Sir Francis Vallat and 
Ambassador Christopher Pinto, had previously stated their preference for 
subparagraph (b), but the vote was taken when they were unavoidably 
absent. 

In fairness, it should be pointed out that the deletion of draft subpara- 
graph (b) from Article 16, like the adoption of Article 9, was accompanied 
by many statements from Commission members expressing an absence of 
intent to prejudice private rights. In order to make clear this absence of in- 
tent, the Commission adopted the following new Article 3 quater: 


Article [3 quater] 
Rights and obligations of natural or juridical persons 


Nothing in the present articles shall be considered as prejudging in 
any respect any question relating to the rights and obligations of natural 
or juridical persons. 


Despite this useful provision, some reservations are likely to remain about 
a text that purports to establish as international law a rule requiring suc- 
cession to state property (including obligations payable to the state by private 
persons) while omitting, and arguably leaving to national laws, any rule on 
succession to debts owed by the state to private persons. Such reservations 
would obviously reduce the prospects for transmuting these drak articles 
into a widely accepted convention. 


Treaties Between States and International Organizations 


This topic is perhaps most easily understood as a review of the Vienna 
Convention on the Law of Treaties for the purpose of determining where 
it should be changed to accommodate the peculiar requirements of treaties 
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to which international organizations are parties. The task has proved sur- 
prisingly difficult. In view of the continually increasing role of international 
organizations in world affairs, these draft articles will be of growing im- 
portance, and it is encouraging to see that the Commission is giving them 
the care they deserve. Much time, particularly in the Drafting Committee, 
was devoted to this topic during the 33d session, but only 26 (of 80) articles 
emerged as adopted. However, the improvements over the texts adopted on 
first reading are startling, and there is now a real basis for optimism that 
the Commission, under the guidance of its special rapporteur, Professor 
Paul Reuter, will be able to finish its work on these draft articles during - 
its 1982 session and that the results will be broadly supported by states. 

While there are undeniably some important differences between states 
and international organizations for treaty purposes, the texts adopted by the 
Commission on first reading seemed unduly cumbersome and often ap- 
peared designed to stress these differences quite unnecessarily. During the 
plenary discussions of these texts at the 1981 session, it seemed again that 
certain members, particularly Professor Ushakov, were determined to 
defend those texts against all efforts at simplification, whether out of logi- 
cal consistency, or out of a desire to demonstrate the inferiority of inter- 
national organizations to states, was difficult to say. However, in thé Drafting 
Committee, when confronted with insistent demands for simpler and more 
equitable rules, these defenses gave way to reasonable compromises. The 
earlier text has been drastically shortened and made much more coherent, 
while maintaining a distinction between states and international organiza- 
tions whenever the real differences between them so require. 

One problem discussed at length but not yet resolved is that of the rela- 
tion of states members of an organization to the treaties entered into by the 
organization. If they are not themselves parties to the treaty, are they simply 
third states like all other nonparties to the treaty, or do they have some of 
the rights and duties of states parties? The Commission is clearly working 
in the direction of making it easier for such member states of an organiza- 
tion party to a treaty to signify their consent to be bound by the treaty 
than for ordinary third states, but it seems doubtful that it will go very far 
in that direction. In any event, the Commission seems certain to endorse 
the draft rule that requires a showing of intent by the parties that nego- 
tiated a treaty to permit third-party rights and duties to arise before such 
third parties could claim either rights or obligations under the treaty. 


Other Topics 


The Commission also considered reports on four additional topics, but it 
did not adopt any articles on these topics, largely because the Drafting 
Committee was fully occupied with the topics of state succession and treaties 
between states and international organizations. 

With respect to jurisdictional immunities of states, five additional articles 
were proposed by the special rapporteur, Ambassador Sompong Sucharit- 
kul, all of them of a preliminary character in the sense that they do not reach 
the most difficult question of exceptions to immunity, for example, in com- 
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mercial transactions. The newly proposed articles deal with rules of compe- 
tence, consent, voluntary submission, counterclaims, and waiver of 
immunity. 

With respect to state responsibility, the special sapporteus Professor 
Willem Riphagen, proposed five preliminary articles for the second part of 
this topic, which deals with remedies for wrongful acts. Although it seems 
likely that some of them will be revised extensively in the Drafting Com- 
mittee, the subject is well launched. In view of the paucity of comments by 
governments on the first part of the text (only two by July 1981), the Com- 
mission may well find it desirable to press forward with its work on the 
second part of the topic before ca a second reading of the 
first part. 

Proposed articles were considered ith respect to international liability 
for injurious consequences arising out of acts not prohibited by international 
law and the status of the diplomatic courier and diplomatic bag. Consider- 
able uncertainty remains among Commission members about the scope 
and even the viability of the former topic, déspite a thoughtful and 
thorough report by the special rapporteur, Professor R. Q. Quentin-Baxter, 
and‘about the need for the latter, in view of the broad scope of protections 
accorded by existing law to diplomatic couriers and bags, as thoroughly re- 
viewed by the special rapporteur; Ambassador Alexander Yankov. The 
probability is that both topics will ultimately result in draft articles adopted 
by the Commission. Certainly transboundary pollution, negligence, and 
ultrahazardous activities are subjects requiring new approaches that avoid 
the pitfalls of rules of wrongfulness, but the difficulties that must be over- 
come “including conceptual difficulties for those who do not have a common 
law beckground) are substantial. 


GEORGE H. ALDRICH 


BOOK REVIEWS AND NOTES 
EDITED By Leo Gross 


Calling a Truce to Terror: The American Response to International Terrorism. 
By Ernest Evans. Westport: Greenwood Press, 1979. Pp. x, 180. 
Index. $19.95. 


Hostage-Taking. By Ronald D. Crelinsten and Denis Szabo. Lexington: 
D. C. Heath and Co., 1979. Pp. xii, 160. Index. $15.95. 


The seizure of U.S. diplomats and diplomatic premises in Iran, the hi- 
jacking of a Pakistani airplane with threats to kill the 101 hostages aboard 
if the demands of the hijackers were not met, and the adoption in 1979 by 
the United Nations of an International Convention against the Taking of 
Hostages have dramatically illustrated the threat that hostage taking poses 
to human rights and minimum world order. The two books under review 
address some of the issues raised by hostage taking in a competent and, 
at times, provocative fashion. : 

The book by Evans, to be sure, covers manifestations of international 
terrorism other than hostage taking. But, in this reviewer's opinion, Evans’s 
most interesting observations relate to threats raised by and responses de- 
signed to combat hostage taking. 

For example, Evans notes that international terrorism can greatly aggra- 
vate relations between states, and poses 


situations where a diplomat from country Æ is kidnapped while serving 
in country B. The terrorists holding the diplomat demand the release 
of prisoners and/or the payment of a ransom from B’s government. If 
country B refuses, then country A will often be angered and relations 
between the two countries will suffer [p. 43]. 


In the recent takeover of the Dominican Republic Embassy in Colombia 
by M-19 guerrillas, 57 persons, including the ambassadors of 11 countries, 
were taken hostage. In response to a Colombian hard-line stance regarding 
the payment of ransom, some states whose nationals had been taken hostage 
argued that Colombia had to comply with the demand because of its re- 
sponsibility under international law as host country to ensure the safety of 
diplomats accredited to it. Differences of view among the various govern- 
ments involved over how to respond to the hostage taking reportedly greatly 
complicated resolution of the crisis. Evans cites earlier examples of similar 
incidents. . : 

Evans strongly challenges the premise underlying the U.S. “no conces- 
sions” policy, that it deters future acts of hostage taking. To suppcrt his 
argument, he compares the experience of the United States, the Federal 
Republic of Germany, and Japan with political hostage situations from 1970 
to 1975—the latter two countries having been considerably more willing to 
accommodate terrorist demands for prisoners and ransoms during that 
period. He finds that, far from there being more incidents involving West 
Germany and Japan than the United States, the United States led in this 
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category. Evans explains this discrepancy by noting that obtaining the re- 
lease of political prisoners and the payment of ransom is normally 
only one and not necessarily the most important of the hostage takers’ 
goals. The other goals include (1) publicity, (2) the polarization of society, 
(3) disruption of state-to-state relations, and (4) harassment of authorities. 
A no-concessions policy, he suggests, frustrates only the goal of obtaining 
the release of political prisoners and the payment of ransom and often 
results in the death of the hostages. He accordingly proposes that the United 
States “disavow” its policy of no concessions and adopt a more “flexible” 
approach of making concessions to terrorists in certain circumstances. In 
his view, “this policy would strengthen deterrence of political kidnappings 
by reducing the favorable publicity that terrorist groups sometimes seek to 
attain by staging such kidnappings” (p. 116). 

Evans may be attacking a straw man. Although at one time Secretary of 
State Henry Kissinger assumed a stance toward hostage negotiations of “no 
negotiations, no concessions,” U.S. policy has evolved considerably since 
then. The United States no longer refuses to negotiate with hostage takers. 
Its stance on concessions has also been softened, although U.S. officials still 
state that the United States will not give in to blackmail or pay ransom. 
In practice, by necessity this reviewer would suggest, the United States has 
-been flexible and has agreed to, or at least not opposed, the granting of 
concessions if the cost of not granting them—in terms of lives lost— would 
be excessive. The Iranian and Colombian cases are good examples. 

There are, moreover, good reasons for refusing to grant the release of 
political prisoners or to pay ransom besides the possible deterrence effect. 
Increased membership and finances greatly strengthen a terrorist organiza- 
tion. These considerations as well as others have led to a general hardening 
of state attitudes toward the granting of concessions to terrorists. There 
seems little reason for the United States to buck this trend, especially by a 
public disavowal. 

The book by Crelinsten and Szabo is an outgrowth of an international 
multidisciplinary conference held in Santa Margherita, Italy, in May 1976. 
The first and second parts of the book deal with the relationship between - 
theory and practice in the prevention and control of hostage taking. The 
third part contains essays by other contributors on the experience in Italy 
(Antonia Fariello), the Netherlands (Willem Frackers), and the Federal Re- 
public of Germany (Karlheinz Gemmer), as well as a concluding chapter 
by Crelinsten. 

Throughout the book there are a number of insightful: observations. 
Unfortunately, they are presented in a turgid, academic prose that does 
not make for easy reading. On the whole, though, the rewards make read- 
ing this book worth the effort. 

In their introductory chapter, titled “A Phenomenological Analysis of 
Hostage-Taking,” Crelinsten and Szabo construct a model or framework 
for analysis that nicely illustrates six elements of a hostage situation: the 
offender, the primary and secondary victims (hostages), the threat, demand, 
and context (physical setting)—-and how these interact to produce various 
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responses, outcomes, and social impacts. The following two chapters, also 
theoretical in orientation, discuss possible typologies for hostage taking and 
various perspectives from which hostage taking can be viewed, e.g., preven- 
tive, police, legal, and psychological. 

In the second part of the book the authors turn to practices employed 
to prevent and control hostage taking. With respect to preventing hostage 
taking, the authors note the importance of good intelligence and the © 
hardening of targets, but warn that hardening certain targets such as diplo- 
mats may simply “displace” the terrorist attack to another, more vulnerable 
target, e.g., transnational business personnel. The authors also stress, and 
most emphatically, the need to have a policy regarding goals and objectives 
set in advance of a hostage-taking incident. At the same time, they recog- 
nize that “no matter what policies exist beforehand, individual responses to 
a particular incident will vary considerably” (p. 34). By way of example, 
they point out that “[w]hile some national policies on payment of ransoms 
in international cases explicitly state that no ransom will be paid, strict ad- 


herence to this policy is rare. . . . In some cases, statements by public: 
officials which adhere to such firm no-concession policies have under- 
mined secret negotiations” (ibid.). š 


The authors quote a statement by Yale sociologist Albert Reiss that 
“negotiation may become a major strategy whenever there is a considerable ` 
imbalance of power in favor of the hostage taker” (p. 45), and cite Nica- 
ragua where, in 1978, General Somoza gave in to the hostage takers’ de- 
mands and released hundreds of political prisoners because the hostages 
numbered nearly a thousand. They also point out that the hostages them- 
selves may be a major problem for the negotiators if they side with the 
hostage takers and decline to be released, or require medical attention, 
which then becomes a bargaining point for the hostage takers. 

Of particular relevance to the Iran hostage agreement is the authors’ 
insistence that governments should bargain in good faith when negotiating 
with ideologically motivated offenders. In such circumstances, they 
contend, 

bad faith bargaining is considered to be a harmful tactic, not only 
because it diminishes public trust in the state, but also because of its 
possible effect on subsequent incidents, either precipitating additional, 
retaliatory incidents or causing future offenders to employ measures 
(for example, retention of women, children, or sick hostages who are 
often released early) to ensure meeting of demands and fulfillment of 
promises [p. 84]. . 

In an “Outcome and Follow-up” chapter, the authors usefully detail the 
many reasons why apprehended hostage takers often are not prosecuted 
and punished for their crimes. This remains a major problem that states 
still have not adequately addressed despite insertion of the “extradite or 
prosecute” formula in several conventions—most recently in the Inter- 
national Convention against the Taking of Hostages. 


Joun F. MURPHY 
Naval War Callege 
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Terrorism and Global Security: The Nuclear Threat. By Louis René Bares 
Boulder: Westview Press, 1979. Pp. xii, 161. Index. $18.50. 


Terrorism and Hostage Negotiations. By Abraham H. Miller. Boulder: West- 
view Press, 1980. Pp. xvi, 134. Index. $16. 


In its series of monographs on terrorism, the Westview Press has steadily 
added to our understanding of political violence. The two most recent - 
studies by Beres and Miller span the field from the cataclysmic potential 
of nuclear terrorism to the more mundane and more common situation 
of hostages behind a barricade. Both authors are preoccupied with the 
impact of terrorism on governments, particularly the American Govern- 
ment. Both start from the assumption that terrorism represents a real and 
present danger to American society and its underlying values. They assert 
that although the U.S. Government has developed response measures and 
bureaucratic structures to protect itself against the menace of terrorism, 
these measures are practically and conceptually inadequate. As Beres com- 
ments, “spasmodic instances of awareness are not enough.” To Miller, “com- 
placency about domestic terrorism is more than just an attitude of mind.” 
Thèse two works are thus efforts in consciousness raising, designed not only 
to illuminate deficiencies in attitudes and programs ‘but also to inform 
-decision makers and the public at large of strategies and tactics that will 
enhance our national ability to respond to terrorism. 

These basic assumptions notwithstanding, the strengths of these two 
books have, in fact, little to do with their descriptions of programs or 
policies. Not only i is there a new administration in power in. Washington 
committed to giving counterterrorism a higher profile, but many of the 
specific operational weaknesses the authors identify were being noted at 
the time their books were being written (1978 and 1979) and have been 
rectified. There is now effective interagency coordination, a more coherent 
command and control structure, and an awareness of the basic principles 
of negotiation and SWAT speci! weapons and tactics) techniques to which 
Miller gives attention. 

Beres is primarily concerned about the dangers of nuclear holocaust. 
He puts passionate emphasis on the need to act against the possibility of 
nuclear terrorism. While not dismissing mechanical and physical protec- 
tion, he argues for a transformation of international attitudes. He advocates 
nuclear-free zones, non-first-use declarations, and a national dedication to 
the cause of nonproliferation. He seeks not punitive measures, which he ~ 
argues stiffen terrorist resistance, but rather a positive effort to persuade 
terrorists of the nonproductivity of nuclear extortion. He postulates the ef- 
fectiveness of incentives to deter terrorists based on a complex taxonomy 
of group characteristics, political commitment, and criminality. Inter- 
nationally, he focuses on an increasingly disturbing trend, the propensity 
of nation-states to sponsor and support terrorist violence. He calls for a 
carrot-and-stick approach to the patron states of terrorism. 

In point of fact, however, Beres does not examine in any detail the 
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specifics of terrorist group dynamics. Instead, he asserts that a strategy of 
accommodation rather than realpolitik will work. His thesis rests more on 
an assumption of the brotherhood of man than on the realities of the ter- 
rorist mind-set. His arguments will appeal to and satisfy those who believe 
a change in global priorities and perceptions of national self-interest is 
necessary and possible. It will not meet the concerns of those who empha- 
size the need for specific tactical counterterrorist programs in the workaday 
and familiar world of hijackings, kidnappings, and embassy seizures. 

Miller, like Beres, assumes the utility of positive concessional behavior and 
accommodation in dealing with terrorist incidents. His thoughtful discus- 
sion of the principles of negotiation and the use of special weapons and 
tactics teams should be read by all who have to deal with the practical details 
of terrorist crisis-management. Like Beres he argues that the “hard line” 
towards terrorism will not work. He ignores the fact that terrorist extortion 
has succeeded in part because of the flexible tactics that governments have 
adopted. A more rigorous analysis of a nonconcessional strategy would have 
been welcome. 

The issues that Beres and Miller raise are sure to be debated throughout 
the 1980’s. What price should we put on the individual human dife in a 
particular terrorist incident? Can we devise a strategy for negotiations that 
will not put additional lives at risk? And finally, how can we avoid nuclear’ 
holocaust, whether by nation-states or by their subnational surrogates? 
These two works are valuable contributions to what will inevitably be a 
vigorous debate on national goals, tactics, and strategy in the face of a rising 
tide of political violence and terrorism. 


ANTHONY C. E. QuAINTON 
Director, Office for Combatting Terrorism 
U.S. Department of State 


Voisinage et Bon Voisinage en droit international. By Iftene Pop. Paris: Editions 
A. Pedone, 1980. Pp. 383. Indexes. 


This treatise, divided into two major parts, “Voisinage” and “Bon 
Voisinage,” fills an important gap in the literature of international law. 
The author claims that his work constitutes the first attempt to ascribe a 
more concrete juridical sense to “bon voisinage” (good neighborliness), a 
term used frequently by states in their mutual relations. In this respect, 
the study has been undertaken as an original contribution outlining the 
principles of international law that should govern states as neighbors and 
good neighbors. 

The subject treated by Dr. Pop is under consideration by the General 
Assembly of the United Nations pursuant to its resolution “Development 
and strengthening of good neighbourliness between States,” adopted at its 
34th session on December 14, 1979 (A/RES/34/99). The resolution included 
this subject in the provisional agenda of the 36th session (A/36/100, Item 57, 
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June 15, 1981), so that Pop’s work is timely and should prove of enormous 
help in the forthcoming work of the General Assembly. 

The goal of public international law, the author stresses, is to reduce 
the number of conflicts between states and the danger of these conflicts 
becoming grave tensions, and thus to assure harmony and understanding 
between nations. He demonstrates in detail the growing importance of this 
objective in view of rapid scientific and technological progress, which in- 
creases the potentials for peace but also the risks of conflict. 

In the first part, Pop deals in depth with “voisinage” (neighborliness), 
covering primarily relations between bordering states and the mutual prob- 
lems their proximity necessarily presents, such as water rights, frontier zone 
matters, transport, the environment— problems of the land, sea, air, and 
subsoil. Perhaps the most pertinent aspect from the standpoint of current 
international legal practice is the author’s discussion of responsibility for 
damzge inflicted by one state upon a neighbor. Here the responsibility 
rests on the basic principle of law that each state may not use its territory 
in such a manner as to cause damage to its neighbor: sic utere tuo ut alienum 
non laedas. Such problems are usually dealt with bilaterally, although 
multilateral mechanisms are increasingly utilized to deal with the prolifera- 
tion of problems created, for example, by pollution and other environ- 
mental hazards, making neighbors out of states despite the absence of com- 
mon Frontiers. Thus, “voisinage” has become a widespread concept, grow- 
ing in a shrinking world. i 

In ihe second part, “bon voisinage” (good neighborliness, in its global 
sense, as a doctrine of international law is explored and developed skill- 
fully and painstakingly. Because the doctrine, in his view, has rarely been 
studied from the juridical aspect, the author deals with international ju- 
ridical instruments and other sources of international law imposing a code 
of conduct on states desirous of living as good neighbors. Cited are bi- 
latera. treaties, multilateral conventions, and even, in the author’s zeal, 
unilateral declarations of states or governments or chiefs of state. Perhaps 
the author can be excused for his scant treatment of the inter-American 
system, since much literature already exists on it. Also referred to as sources 
are opinions of textbook writers and resolutions of the UN General As- 
sembly. Pop’s treatment of “bon voisinage” is a veritable textbook on public 
international law. Especially useful in this regard is the extensive bibli- 
ography. 

In this carefully researched work, Pop has rendered a great service in 
calling the attention of states to their specific responsibilities toward one an- 
other and to the need for their observance of international law if they are 
to ach:eve peace, security, and beneficial relationships. 

As Emerson said, “The only way te have a friend is to be one.” Pop 
shows the way for states, prudently and through a broader vision of inter- 
national law, to attain that status. 


SHELDON Z. KAPLAN 
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In Search of Theory: A New Paradigm for Global Politics. By Richard W. 
Mansbach and John A. Vasquez. New York: Columbia University 
Press, 1981. Pp. xxv, 559. Indexes. $25. 


Criticisms of particular governments’ foreign policies and proposals 
for creating a more orderly and peaceful international system are familiar 
to lawyers and political scientists alike. Lawyers may be less aware, how- 
ever, of arguments about whether the power politics theory, which has 
dominated European study of international relations since 1648 and Ameri- 
can study since 1945, is adequate for understanding the existing interna- 
tional system. Lawyers should be interested in this discussion not only be- 
cause what is presented depends heavily on the conceptual lenses employed, 
but also because the newer ideas offer the promise of a richer understand- 
ing of the roles international law and international organization play in 
world politics. 

Stripped to its essentials, the power politics (or Realist) theory assumes 
that: 


(1) international politics occur in a system lacking central institu- 
tions, which requires each actor to fend for itself in a Hobbesiap world; 


(2) actors must be concerned mainly with gaining and maintaining 
power, especially military power; 


(3) states, acting rationally and guided in all matters by their central 
olitical leaders, are the only actors whose behavior is significant for 
International politics; 


(4) international and domestic politics are separate realms, so states 
confront one another internationally as discrete entities, much as do 
billiard balls; 


(5) specific issues arising in international politics can be arranged in 
a hierarchical order where the most important are those relating to 
the security of states; and 


(6) in disagreements among states, that state or coalition of states 
able to muster the most power will prevail, regardless of the nature of 
the issue(s) involved. 


c 

Scholars have felt uneasy about one or all of these assumptions for some 
time. At first, studies were confined to challenging specific assumptions. 
As more and more events seemed hard to explain using only the power 
politics theory, and as some scholars felt emotional revulsion toward the 
theory generally because it seemed to encourage the sort of thinking that 
led to such ventures as the Vietnam War and its extension into Cambodia, 
attempts were made to create comprehensive alternative conceptions. 

Mansbach and Vasquez offer such an alternative theory, based on 
assumptions that: 


(1) international politics, like all politics, is a process of making 
authoritative decisions for a group; 
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(2) actors seek to secure as many or as much of their preferences on 
various issues, and rely on a variety of means; 


(3) significant. actors include entities other than states, and states 
themselves often do not act rationally or as unified wholes; 


(4) international and domestic politics are interconnected and affect 
each other significantly; 


(5) specific issues arising in international relations cannot be ar- 
ranged in any hierarchical order; and 


(6) in disagreements among actors, that actor or (more often) coali- 
tion of actors able to secure the widest support for its position will 
prevail. 


Following these assumptions, the authors argue that international politics 
canrot be understood simply by studying the accumulation and use of 
power. They believe that understanding requires pursuing five main sub- 
jects: the process of forming the agenda of issues to be raised at the inter- 
national level, the formation and decay of. actors, the origin and modifica- 
tion of actor preferences on specific issues, the dynamics of political inter- 
action, and the settings and processes of resolving issues. _ 

This conception is a good deal more’ complicated. than the power poli- 
‘tics theory, but in most cases the gain in understanding is worth the trouble 
involved. Though some aspects of international politics, like the Soviet- 
American competition for influence in the Middle East, can be understood 
within the power politics framework, others, like Japanese-American or 
even Soviet-Polish relations, cannot. The historical portions of the book also 
suggest that many power competitions can be understood more deeply 
(though not differently) if the alternative conception is used. 

The power politics theory diminishes the influence of international law 
and organization, as those interested in these fields know all too well, be- 
cause it stresses those areas of international relations where law and or- 
ganization are the weakest. Like other alternative theories, the authors’ 
theory focuses on a wider variety of interactions and permits a more dis- 
criminating analysis of the roles international law and organization play. 
A number of their more specific notions—such as the categorization of de- 
cision mechanisms into force, bargains, votes (consent mechanisms specify- 
ing which actors have the right to express opinions and how many must 
‘approve of a proposed decision), and principle (decision based on applica- 
tion of a general rule accepted by all actors involved), or the suggestion that 
actors calculate their interests in one of several ways depending on the na- 
ture of the issue, its importance to them, and the identity of other actors 
involyed—open the way to a more careful analysis of the conditions en- 
couraging or discouraging use of international organizations or legal norms, 
and of the conditions for their effectiveness or ineffectiveness. 

Despite the book’s general merits, it cannot be recommended to anyone 
unfamiliar with the vocabulary, methods, and theoretical debates of contem- 
porary social science. The chapters presenting the historical overview are 
well written; the eight presenting the theory often seem calculated to repel 
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readers. Long sections of chapters 2, 3, and 5 read like dissertation litera- 
ture reviews at their worst. The prose is often dense, relies on a good deal, 
of social science jargon, and sometimes attaches confusing special meanings 
to terms. Most of the diagrams are unclear, and the use of headings does 
not help the reader follow the text. ; 

Political scientists could raise a number of more important objections. 
Many of the specific propositions rest on quantitative studies of interna- 
tional politics open to serious question because they rely on whatever can be 
counted, regardless of its significance in the real world, and/or because 
their original hypotheses are often faulty. Propositions about politics in gen- 
eral have been derived almost exclusively from studies of’ American 
domestic politics without attention to whether American politics are typical 
or not. There is also a strong possibility (which the authors themselves gen- 
erally avoid) of seriously underestimating the continued relevance of power. 

However, none of these criticisms necessarily invalidates the broad or 
specific propositions advanced. Only after systematic application of these 
propositions to past, present, and future events can their validity be assured 
or disproved. A number of the specific ideas seem likely to be confirmed. 
The broad propositions, many of which parallel those „offered 
in other attempts to create an alternative to the power politics theory, have 
great merit. The effort to create an alternative theory will continue because 
power politics ideas are inadequate. As this effort bears riper and more read- 
able fruit, statesmen, lawyers, and citizens alike should pay attention to it. 


M. J. PETERSON, | 
Center for International Affairs, Harvard University 


World Public Order of the Environment: Towards an International Ecological 
Law and Organization. By Jan Schneider. Toronto: University of 
Toronto Press, 1979. Pp. xiv, 329. Index. $20.00. 


Schneider’s book was an appropriate selection for the Society’s 1980 
Certificate of Merit. Like the other cowinner of this award, Pollution, Poli- 
tics and International Law: Tankers at Sea, it focuses on the rapidly expanding 
field of international environmental law and provides a useful complement 
to M’Gonigle and Zacher’s case study of a specific environmental problem. 
Schneider’s intellectual debt to Myres McDougal and his colleagues is clear, 
as she skillfully draws upon the “world public order” perspective of the New 
Haven school to place in a broad theoretical framework a body of interna- 
tional law that, all too often, has been treated in piecemeal fashion. - 

Schneider challenges the common contention that protection of the global 
environment will require major structural changes in the international sys- 
tem. Without prejudging the possibility of an evolution toward a more cen- 
tralized world order, the author argues persuasively that even a world com- 
munity dominated by sovereign states can become sufficiently responsive to 
ecological values to make possible significant progress in combating marine 
pollution and other environmental threats. Her study reviews in detail the 
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major principles of international environmental law and analyzes effectively 
the range of organizational processes by which adherence to these principles 
can be encouraged. Separate chapters focus on the related topics of state 
responsibility and international dispute settlement in the environmental 
field. Throughout the book, Schneider combines a scholarly analysis of 
past state practice with the insight gained from her experience as a par- 
ticipant in the United Nations Human Environment and Law of the Sea 
Conferences to provide both a balanced sense of the possibilities for the 
further development of international environmental law and a detailed 
agenda for future action. The author’s recognition of the need to address 
resource distribution issues in the context of any long-term environmental 
program reflects her work with UNEP and helps avoid the “Western 
bias” often associated with studies in this area. 

What reservations a positivist may have about Schneider’s analysis stem 
primarily from the world order construct in which it is set. Explicitly re- 
jecting a “legalistically pristine” approach, the author makes extensive use 
of General Assembly resolutions, examples of unilateral state action, and 
other controversial sources of international law to describe the general prin- 
ciples afenvironmental protection that form the foundation of her frame- 

- work of community expectations. At times, however, this can give the im- 
press:on that these principles are more firmly rooted in law than may in 
fact be the case. Moreover, Schneider’s emphasis on the processes by which 
compliance with broad legal principles is encouraged tends to downplay the 
significance of securing international agreement on the crizeria by which 
unacceptable impact on the environment is defined. To say that a state 
should prevent the injurious use of resources leaves unresolved the question 
of what kinds and levels of detrimental effect constitute “injury” in a legal 
sense, an issue of fundamental importance in assigning state responsibility. 

Nevertheless, Schneider’s book represents a fine application of the in- 
sights of the New Haven school to the field of international environmental 
law and a much needed addition to the literature. It is highly recommended 
for those seeking a broad, yet incisive analysis of this critical area of inter- 
natior.al law. 


ALLEN L. SPRINGER 
Bowdoin College 


Recueil des Cours de l'Académie de droit international de La Haye, 1977. 4 vols. 
(Tomes 154, 155, 156, and 157 of the collection.) Alphen aan den Rijn: 
Sijthoff & Noordhoff. Vol. I, 1978: pp. 399; Vol. II, 1979: pp. 424; 
Vol. III, 1980: pp. 482; Vol. IV, 1980: pp. 484. 


A planned fifth volume of the 1977 Hague Recueil has not yet been issued. 
The four already published do not contain the General Course in Public 
International Law. 

Three courses at the Hague Academy in 1977 addressed aspects of the 
Helsinki accords, the Final Act of the 1975 Conference on Security and 
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Cooperation in Europe. Anatoly P. Movchan (Institute of State and Law, 
Moscow) argues that the provisions of the accords relating to territorial 
boundaries, and possibly all provisions of the accords, are fully binding on 
the states signing them. In addition to the familiar classical arguments re- 
lating to codifications merely affirming underlying law, and citing treaties, 
practice, and principle to support the sanctity of various European terri- 
torial boundaries, Movchan urges a “coordination of the wills” approach to 
all treaties, implying that any international document not conforming to 
overarching principle and representing the negotiated “wills” of the parties 
“coordinated” with that principle, would be invalid. He regards this ap- 
proach as implicit in the phrase and concept “peaceful co-existence,” which 
he cites as the sole basis for maintaining relations between the United States 
and the USSR accepted in the document of May 29, 1970, signed by Presi- 
dent Nixon and General Secretary Brezhnev. The jurisprudential approach 
taken here is distinguished from the similar approach taken by Grigory 
Tunkin in his Hague Academy general course of 1975' by the elaboration 
of the “coordination of the wills” doctrine at some cost to the juridical 
equality of the states whose will is being coordinated. There is some 
ideologically tendentious wordplay evident in comparing the two,gourses, 
which will not surprise most jurisprudentially alert readers. 

Djura Ninčić (Foreign Office of Yugoslavia) addressed Les Implications 
générales juridiques et historiques de la Déclaration d'Helsinki. After careful 
analysis he concludes that the legal weight to be attached to the Final Act of 
Helsinki is greater than the legal weight that would normally be attached 
to a purely political document or a proposal de lege ferenda, but less than 
the weight normally attached to a treaty or statement of the lex lata; in his 
view the Act does not represent a statement of lex specialis for Europe, but 
a clarification of universal international law as it applies in Europe, and an 
indication of the directions in which that law is developing. 

Gaetano Arangio-Ruiz (University of Rome) focused on human rights 
and nonintervention in the Helsinki Final Act in what is by far the deepest 
of the three courses devoted to the Helsinki accords. Large parts of the 
course are technical interpretations in the light of the negotiating history of 
key parts of the human rights provisions, but a section on standing, on the, 
distinctions between obligations erga omnes, legal capacity to protect, and ad- 
missibility of a claim before different sorts of forums, growing out of the 
accords’ provisions for bilateral negotiations and multilateral meetings of 
experts to implement the provisions of the Final Act, is filled with impli- | 
cations of general importance to the whole field of human rights. Pointing 
out that a legal “right” may exist even if its violation would not give rise 
to a claim for reparation, or would give rise to a claim of a kind different 
from the reparation a state can claim for damage suffered by one of its 
own nationals, Arangio-Ruiz argues that “moral damages” are legally cog- 
nizable, that legal injury to a state may consist in the creation of dangers to 
peace and security deriving from human rights violations, and that this is 
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not the same as an actio popularis. I hope I do not do Arangio-Ruiz too much 
of an injustice in this summary, and refrain from doing more by referring 
the interested reader to the original.” 

Bradford Morse (United Nations) looked at human rights from the per- 
spective of an international civil servant in his course entitled, Practice, 
Norms and Reform of International Humanitarian Rescue Operations. After a 
very brief review of the history of the International Red Cross movement 
and its operating principles, he reviews the UN relief operation in Bangla- 
desh and its emergency assistance to the Sahel. The Bangladesh activity 
has already been studied in some depth? and there does not seem to be much 
additional material in this very short description. But Morse did direct the 
UN Sahelian Office during the crisis of 1973-1975 and his account, 
whilz brief, is incisive. In a broader evaluation of UN humanitarian opera- 
tions in general, he suggests that a clearer definition of goals, rights, and 
duties is needed. In a final few pages, he argues for clearer authority in the 
Secretary-General to initiate offers of assistance and for greater pre- 
planning among states, any of which might find itself in need of external 
help in an emergency or in a position to render humanitarian assistance 
through reliable channels. 

General principles relating to international organizations are the subject 

-of tke course by Riccardo Monaco (Rome; formerly Judge of the Court 
of the European Communities), Les Principes régissant la structure et le 
fonctionnement des organisations internationales. In deceptively simple terms, 
Monaco, in this most sophisticated analysis of the constitutional practices of . 
international organizations of many types, concludes that there is a legal 
order of organization law specific to each organization, and that there are 
generalities that help describe the characteristics of international organiza- 
tions in general within the current international legal order. The jurispru- 
dential approach is continental sociology of law: that there is a customary 
law of international organization that can be perceived by examining actual 
practice, which underlies and supports the constitutional documents them- 
selves just as social customs and perceived needs and values of any society 
underlie municipal legislation. This leads him to agree with Mosler* and 
others challenging the more positivist approach taken by Arangio-Ruiz.® 
This analysis by Monaco also is too subtle and too important to be sum- 
marized usefully and must be required reading fcr those interested in the 
theory of international organization. 


2? This is not the place for an extended critique; my own analysis of the “standing” issue in 
the Helsinki Final Act, in some ways more superficial but in others significantly different, is 
Rubin, Challenges to Human Rights and World Order, in Worin IN Transition 66, 70-72 
(Han ed. 1979). 

3 Oxrver, THe Unirep NATIONS IN BANGLADESH (1978). This insider's account was, of 
course, published after Morse delivered his course at The Hague. 

4 Mosler, The International Society as a Legal Community, 140 Recugr pes Cours (1974 IV), 
reviewed in 72 AJIL 170 (1978). 

5 Arangio-Ruiz, The Concept of International Law and the Theory of International Organization, 
137 Rescuer pes Cours (1972 III), reviewed in 69 AJIL 440, 444—45 (1975). 


1981] BOOK REVIEWS AND NOTES 1009 


Ambassador G. E. do Nascimento e Silva (Brazil) entitled his course, 
Le facteur temps et les traités, addressing in particular questions concerning 
the entry into force of a completed treaty, successive treaties dealing with the 
same subject matter, and “intertemporal” law including the question of pos- 
sible retroactivity of treaty commitments. His treatment of the first question 
is essentially technical, containing little that is new. As to successive treaties, 
his summary of the problem from Grotius through Vattel’s classical state- 
ment to Article 30 of the 1969 Vienna Convention on the Law of Treaties 
is exemplary. He points out that the distinctions, if any, between treaties 
which reflect constitutionlike obligations of states and those which reñect 
more superficial contractlike obligations are not reflected in Article 30, but 
in the jus cogens provisions of the Vienna Convention; and the overstate- 
ment of Article 103 of the UN Charter, which implies that all provisions 
of the Charter are fundamental, reflects serious jurisprudential problems 
that are very usefully pointed out but not resolved. As to nonretroactivity, 
the discussion is centered on the problems faced by the International Law 
Commission and the Diplomatic Conference of 1969 in drafting what 
became Article 28 of the Vienna Convention. The difficulties of grappling 
with possible retroactive effects of treaty invalidity, termination, or suspen- 
sion are briefly summarized. 

Bengt Broms (Helsinki) addressed the definition of aggression as adopted: 
by General Assembly consensus in 1974. After tracing the history of earlier 
attempts at definition, he sets out the principal points of compromise in the 
final text. It seems clear from his analysis that the term “aggression” is 
used increasingly polemically in the General Assembly in disregard of the 
1974 definition, and that many states continue to regard “aggression” as the 
appropriate word to apply to behavior they do not like, particularly by 
Israel and South Africa. But when actual legal results might flow from the 
use of the word as a legal term of art, particularly in the Security Council, 
it hasbeen used sparingly and has helped to focus discussion. He advises 
patience before a final evaluation of the work of 50 years is attempted. 

An overview of Notions de territoire et d'espace dans aménagement des rap- 
ports internationaux contemporains was offered by Paul de la Pradelle in a 
course both trenchant and learned. After citing evidence of prehistoric art 
and Roman religious rites to demonstrate the deep roots of the concept of 
territorial rights, he traces claims to territorial rights that are now asserted 
to exclude others from ocean space hitherto thought to be res communis, 
and equivalent claims to air and more distant space important to satellite 
communications and other purposes of general interest to mankind. Since 
the language of international law used to try to justify these new claims is 
language derived from a system that attempts to regulate our primitive 
impulses and enable us all to live together on a shrinking planet, he finds 
a wide divergence between the reality of our technological capabilities and 
the language of principle used to disguise a mere grab for scarce spatial 
resources, which most of the grabbers lack the technological competence or 
desire to exploit for the general welfare anyhow. He concludes, “Dans les 
perspectives actuelles du bien commun, le droit international n’est pas fait 
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pour couvrir les égarements du capitalisme et pas davantage pour attiser 
Porgueil des souverainetés infantiles.”® 
The Role of the Legal Adviser of Ministries of Foreign Affairs is the title given 
the course by Ronald St. J. Macdonald (Dalhousie). After distinguishing, 
with many graduations, between the polar extremes of legal advisers who 
serve as mere advocates for positions adopted in disregard of legal factors 
by the political leaders of their countries and legal advisers who advocate 
the interests of the international legal order within the policy councils of 
their countries, Macdonald summarizes the organization of the foreign 
affairs ministries of 10 countries (including the United States) to point 
out the place of legal advice in the decision-making process. The degree to 
which each country takes account of legal considerations in formulating its 
policies varies not only with the organization of the decision-making process 
and the perceived role of the legal adviser within that process, but also with 
the oureaucracy and the personalities involved. Thus, the impact of par- 
ticular decisions on national politics, quite apart from the international 
context and the quality of the advice given, ultimately depends on the edu- 
caticn, civil service, and political selection systems in each country. This 
thoughtful course raises more questions than it resolves. That is not a criti- 
cism, but praise of a work which tactfully brings to the fore questions 
-that are long overdue for consideration in the United States, as elsewhere. 
One course on the borderline between public and private international 
law should be specially mentioned: Tugrul Ansay (Ankara), Legal Problems 
of Migrant Workers. The general course in private international law was 
taught by Pierre Lalive (Geneva). The other private international law 
courses in the available volumes for 1977 were Paul Lagarde (Paris), La 
Réciprocité en droit international privé; J. D. Gonzalez Campos (Oviedo), Les 
liens entre la compétence judiciaire et la compétence legislative en droit international 
privé; Riccardo Luzzato (Modena), International Commercial Arbitration and the 
Municipal Law of States; and G. M. Ubertazzi (Parma), Régles de non-discrim- 
ination et droit international privé. 


ALFRED P. RUBIN 
The Fletcher School of Law and Diplomacy 


Secession: The Legitimacy of Self-Determination. By Lee C. Buchheit. New 
Haven and London: Yale University Press, 1978. Pp. xi, 260. Index. 
$17.50. 


Self Determination: National, Regional, and Globat Dimensions. Edited by 
Yonah Alexander and Robert A. Friedlander. Boulder: Westview Press, 
1980. Pp. xv, 392. Index. $27.50. 


These two books on various aspects of “self-determination” deal with a 
subject that needs to occupy the talents of many concerned with interna- 


€ “From the point of view of the common interest, international law is not capable of 
camouflaging the excesses of capitalism nor even of moderating the swagger of childish 
goverr ments.” 
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tional order and the development of international law by balancing the 
progressive development of legal precepts with the maintenance of pre- 
dictability and institutional responsibility in the sometimes fragile fabric of 
nation-states. 

The books are quite different, both in form and in substance. The earlier 
book by Buchheit, addressed specifically to the concept of secession and the 
legitimacy of self-determination, is a resolute, unitary scholarly study which 
demonstrates extensive hard work, full mastery of the available legal and 
historical materials, and a perceptive intelligence. The other work, edited 
by Alexander and Friedlander, is composed of 14 chapters by various au- 
` thors which are really disconnected essays on various aspects of the subject 
of “self-determination.” Naturally, such a work tends to suffer if strict edi- 
torial control is not exercised: coordination is necessary not only to avoid 
duplication of introductory comments, but also to prevent apparently con- 
flicting points of view from being expressed and yet not resolved. Essentially, 
it is a compendium or anthology of materials that will largely be more 
useful for political scientists than for international lawyers as such. 

Buchheit's Secession: The Legitimacy of Self-Determination is an interesting 
and ambitious work by a young and very promising scholar. In the. guthor’s 
own prefatory words, 


The focus of this book is on the implications for the international 
community of appeals to the principle of self-determination by seces- 
sionist groups within independent States. In particular, an attempt 
is made to explore the status within international law of claims to 
secessionist self-determination and to suggest considerations that 
might influence a collective decision regarding the legitimacy of such 
claims [p. x]. 


The theme is presented in four parts. The first lays the general theoretical 
groundwork underlying the basic problems relating to secessionist self-deter- 
mination; both legal history and political theory are discussed. The second 
part, addressed to “The Search for a ‘Right’ to Secede,” contains a detailed 
and fascinating chronicle of the growth of the “right” of self-determination 
since the Treaty of Versailles; the “right” to secede is evaluated under posi- 
tive international law, state practice, and judicial opinion. Particularly inter- 
esting is the analysis of the anticolonialist drive in the United Nations cul- 
minating in the 1960 Declaration on the Granting of Independence to 
Colonial Countries and Peoples, and the subsequent development of 
international opinion as expressed in ‘the General Assembly's 1970 
Declaration on Friendly Relations; this latter document is scrutinized closely 
because of its clear relationship with the developing principle of equal rights 
and self-determination of peoples, an idea that the Declaration in fact 
addressed. 

The third part of the book comprises detailed case studies of recent suc- 
cessful and unsuccessful attempts to secede, including instances where the 
United Nations has been involved effectively (the Congo), ineffectively 
(Bangladesh), and not at: all (Biafra). Buchheit’s examples also include 
cases where ethnic considerations create difficulties (the Kurds, the Nagas, 
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and the Somalia-Kenya/Ethiopia dispute), and cases where the seceding 
entity is either rich (Katanga and Biafra) or poor (Bangladesh). 

Finally, the fourth part contains the author’s views on “considerations 
that might influence a collective decision regarding the legitimacy of . . . 
[secessionist] claims” and his suggested standards of “legitimacy” that could 
be adopted by the international community to minimize friction and maxi- 
mize objectivity. “The most fruitful approach to this task would seem to be 
the establishment of broad guidelines similar to the 1970 Declaration on 
Friendly Relations,” says the author (p. 245). And indeed, while the third 
part becomes perhaps tied down in specific factual historic detail, the fourth 

‘part suddenly ascends to a level of abstraction that occasionally implies 
almost a Utopian world view. Although this must have been far from the 
author’s mind—he demonstrates wry humor and skepticism throughout — 
such Utopianism is probably unavoidable if one even begins to deal with 
hypothetical standards of this nature, to be applied (in Buchheit’s words) 
by “the international community (or that body entrusted with advising on 
the legitimacy of these [secessionist] claims)” (p. 239). 

It would be useful, in another edition of this book, for consideration to 
be given, to measuring more exactly the case histories (and other notable 
problem areas such as Palestine) against the suggested standards of legiti- 
‘macy. One might have wished for more detail on the history and legal back- 
ground of the American Civil War. It would have been rewarding to 
examine Quebec, the Basques, and the twin problems of Welsh and Scottish 
nationalism; it would also have been fascinating to apply Buchheit’s stan- 
dards for the “legitimacy” of secessionist movements to the artificially im- 
posed “independence” of the Bantustans in South Africa and Namibia. 
(A further edition of the book would also benefit from a slight tightening 
and simplification of the language, and more obvious organization by head- 
ings of subsections.) 

However, on balance this is an intriguing and imaginative analysis of a 
difficult problem that is certain to stay with us for years to come; it would 
be valuable as an analytic study and as a source book for the student of 
international organizations and of the growth of the “right” of self-deter- 
mination. It would be reassuring to believe that the international community 
could act as reasonably as the author suggests; and indeed if it were to do 
so, significant stress on the fabric of international relations would be 
relieved. 


In Self-Determination: National, Regional and Global Dimensions the topic of 
self-determination is framed in an essentially political setting and is reviewed 
by 16 different writers, each in his own context. The book is divided into- 
7 parts containing 14 sections or chapters. Parts 1, 6, and 7 deal with “The 
Concept of Self-Determination,” “International Law and the United 
Nations,” and “Self-Determination: Future Prospects.” The remaining parts 
examine regional perspectives or historical developments, dealing with: 
Canada, the United States, and Latin America; Western Europe, Britain, 
and the Soviet Union; Bangladesh, and Africa in general; and the Middle 
East generally and historical background of Israel in particular. Perhaps 
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necessarily, the work suffers from repetition, as if the editors had assigned 
the several sections to the authors and essentially permitted them a free 
hand, Thus, one is struck by the frequency of repetition of the background 
of the history of self-determination as a legal principle or purported political 
right. In addition, there is considerable unevenness between one section 
and another: Alexander’s extremely detailed history of the evolution of 
the Palestinian mandate into Israel, Hachey’s detailed recapitulation of the 
history of the struggle for Irish independence, and the lengthy study of the 
tensions besetting questions of “self-determination” in the Soviet Union by 
Ilya Levkov are all far heavier in content and detail than the more summary 
“Self-Determination: The African Perspective” or “Self-Determination: The 
Latin American Perspective,” by Christopher C. Mojekwu and Natan 
Lerner, respectively. 

In some of the pieces, there appears a possible political bias toward the 
status quo, which inference is not readily dispelled by observing that the 
auspices for the publication of this work were the Westview Special Studies 
in National and International Terrorism, and that the brief foreword is by 
the experienced and talented Ray Cline, formerly of the Central Intelli- - 
gence Agency and now executive director of strategic studies at the<Seorge- 
town University Center for Strategic and International Studies. By contrast, | 
it is interesting to note that the index—in itself a surprising appendage 
to an anthology-—-does not contain a single reference to “terrorism.” 

All this is no more than to say that this anthology, compendium, or “sur- 
vey” partakes of the faults of its medium, and shares the weakness of any 
collection of essays written by disparate authors proceeding with relative 
apparent autonomy to discuss different particular regional aspects of a rela- 
tively highly generalized problem such as self-determination. The lack of 
apparent editorial control over the uniformity of the authors’ approaches 
is a blemish that might have been avoided had the editors more completely 
fulfilled the organizational task announced in the introduction, that “the 
contributors address three questions”: “First, is self-determination truly 
a necessary precondition to international peace and stability? Second, is self- 
determination a basic international human right and part of the guaranteed 
fundamental freedoms proclaimed by the world community? And third,. 
, what will the effect of self- determination be upon the‘ remaining decades 
of the twentieth century?” (p. xiv). Such organization might well have been 
made more effective had the editors insisted that each guest author struc- 
ture his comparative political review in a particular manner, and use a com- 
mon definition of “self-determination.” Similarly, it might have been better 
if only one or two of the contributors had engaged in a comparative review 
of the institutional development of the concept of self-determination—such 
as, for example, the lucid and excellent piece by editor Friedlander on the 
subject of “Self-Determination: A Legal-Political Inquiry” (which was re- 
printed from the Detroit College of Law Review). 

The treatment of a global phenomenon in one volume encounters the 
difficulty of not being sufficiently detailed, in most instances, to serve a use- 
ful scholarly purpose, while, at the same time, the contributions necessarily 
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remain too disparate and specific to form part of a significant theoretical 
study. The volume might, however, serve as a source book for the political 
scientist concerned with this general subject, or as background material for a 
course, for example, in the practical and historical aspects of the subject. 
One is reminded of the more uniform, even, and scholarly treatment 
rendered by the case histories in Buchheit’s book and referred to above. As 
a technical point only, it should be added that the collection benefits from 
an excellent selected bibliography of source material in the area, but suffers 
from a succession of end-notes to each of the 14 chapters where foot- 
notes (particularly in the more scholarly efforts such as Friedlander’s) would 
have been more entertaining and more effective. 


Kerru HIGHET 
Of the New York Bar 


The functioning and Effectiveness of Selected United Nations System Programs. 
By David A. Kay under the auspices of the American Society of Inter- 
national Law. No. 18, Studies in Transnational Legal Policy series. 

_ Št. Paul: West Publishing Company, 1980. Pp. ix, 208. $12. 


A product of the International Organization Research Project of the 
.American Society of International Law, this study is an admirable, if “ex- 
ploratory and preliminary,” effort to evaluate some “outputs and impacts” 
of operational activities in the UN system. It addresses the important ques- 
tion, which is of increasing governmental and scholarly concern, of what is 
achieved by the broad expansion of the activities being performed by inter- 
governmental organizations. The study is eloquent testimony to how dif- 
ficult that task is. z i 

Tke approach is selective. There are three case studies: operations of the 
World Food Program (WFP) in Egypt; the drug control activities worldwide 

‘of the UN Fund for Drug Abuse Control (UNFDAC) with emphasis on 
crop substitution programs in Thailand and enforcement efforts in 
Turkey, Afghanistan, and Burma; and the International Atomic Energy 
Ager.cy’s (IAEA) system of safeguards against prohibited diversion of nu- 
clear materials under its own Statute and under the Non-Proliferation 
Treaty (NPT). The case studies thus ascend a scale from WFP's program in 
a single country, to the application of one technique in several countries 
by UNFDAG, to IAEA’s worldwide operational system. In each case, there is 
a brief but, for the purpose, adequate background statement of the relevant 
history and environment of the activities being studied. The case studies 
look at impacts on the attitudes of decision makers at the national level, 
the adoption of new governmental policies, and the creation of “new struc- 
tural situations.” 

In some respects the results are surprising. If the expectation was that 
the food projects would be the most successful because they were the most 
“functional” and the furthest removed from “high politics,” and that the 
IAEA safeguards activities would be the least successful because they come 
closest to vital interests of states, it is not borne out by the analysis. The 
food projects in Egypt neither demonstrably improved nutrition, even in 
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the pilot populations, nor effected constructive changes in the relevant 
policies or capacities of the Egyptian Government. The IAEA, on the other 
hand, had a considerable impact on the design of nuclear fuel cycles which 
enhanced compliance with the Agency’s supervisory standards. The evi- 
dence as to UNFDAC’s opium control efforts is ambiguous; there is reason 
to believe that the crop substitution and supplemental income assistance ac- 
tivity in Thailand demonstrated that such an approach could make a dif- 
ference. The results, as might be expected, are influenced by many vari- 
ables, among them the adequacy of leadership, funding, and organization 
in the intergovernmental agencies themselves. The study is a bit confusing 
in the way it moves back and forth between evaluating the impacts of the 
agency programs and evaluating the efficacy of evaluation itself. In this 
respect, it would have profited from its own conclusion that the prerequisite 

to effective evaluation is clear formulation of objectives at the outset, a 
` function that the international organizations are justly criticized for per- 
forming poorly. l 

A final point of more than a little contemporary interest: the study con- 
cludes that, although there is some evidence of what it terms “the connec- 
tivity” of issues in the UN system, the operational programs exanrirted did - 
not seem to have suffered from what is generally labeled as “politicization.” _ 


LAWRENCE S. FINKELSTEIN ` 
Northern Illinois University 


United Nations Decision Making. By Johan Kaufmann. Alphen aan den Rijn: 
Sijthoff & Noordhoff, 1980. Pp. xiv, 283: Index. Dfl.50; $25. 


Johan Kaufmann’s book is organized like a manual for the practitioner 
of multilateral diplomacy. It is the product of a precise, orderly, percep- 
tive, and practical mind, with the benefit of more than two decades of ex- 
perience in international organizations. It should be “must” reading for 
anyone beginning an assignment in multilateral diplomacy and should also 
interest both scholars in the field and experienced practitioners. 

The new book is a revised, updated, restructured version of How United ` 
Nations Decisions are Made, coauthored by Kaufmann and John Hadwen in | 
1958. Part one describes the main purposes of the United Nations: ie., 
the settlement of disputes, collection of information, exchange of views, and 
development of contacts that can lead to dispute settlement and interna- 
tional cooperation. 


Part two deals with the General Assembly, with particular reference to 
the process of decision making and the work of permanent missions and ` 
nonpermanent delegations. The discussion of procedures and tactics will be 
most useful to the new practitioner. . 
` Part three consists of illustrative case studies, showing how a skillful pre- 
siding officer or effective private negotiations.-among delegations and with 
key members of the Secretariat have led to success. Kaufmann relates per- 
ceptively and in detail how negotiations following the initial demand of the . 
less-developed countries for a large soft-loan fund led to compromise on the 
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Special Fund. Merged with the former Expanded Programme of Technical 
Assistance, it is now the UN Development Programme, the largest technical 
assistance program in the world. On the basis of my participation in those 
` negotiations as a representative of the United States, I admire Kaufmann’s 
description and analysis. I believe, however, that he underestimates the im- 
portance of the U.S. delegation’s role in the process. Without the U.S. initia- 
‘tive, nothing of significance would have happened. A key factor was the con- 
viction of Henry Cabot Lodge, the U.S. Permanent Representative to the 
United Nations from 1953 to 1960 (who had great influence on President 
Eisenhower), that the United States had to do something significant to ac- 
commodate the economic demands of the less-developed countries in order 
to win their support against the Soviets on political issues. (This is described 
in my latest book, Your Man at the U.N. (1980)). In fact, the Special Fund 
that emerged was essentially the proposal made by the United States, with 
a few cosmetic changes negotiated to gain general support. Even the agree- 
ment to call it “Special Fund” instead of “Special Projects Fund” coincided 
with a U.S. Treasury Department campaign against the word “Projects” 
for fear that it might connote capital financing. But Kaufmann’s description 
"is mast valuable in showing how mutual education, the wise patience of the 
leaders of the less-developed majority, and the skillful negotiations of repre- 
sentatives of medium-sized developed countries, like Hadwen and Kauf- 
mann, led to success. z5 
In the final chapter Kaufmann makes a number of astute suggestions 
for improving the methods of decision making. He proposes an ad hoc 
committee of scholars, practitioners, and experts, “to prevent sterile debate 
and produce a lowering of potentially inflammable tempers” on issues like’ 
Zionism. He believes the Secretariat should be asked for a cost/benefit 
analysis rather than a mere statement of financial implications when new 
activities are prọposed. He suggests a time limit on speeches, which would 
allow more time for negotiations. To combat the growing, harmful politici- 
zation of the secretariats, he urges that governments serve merely as “post 
. offices” and not exert political pressure in the recruitment process or on 
their nationals in service. He concludes that “either the United Nations and 
its decision making processes conform to the real world, or the U.N. is bound ° 
to perish in an ocean of words and irrelevant activity.” 


SEYMOUR MAXWELL FINGER 
Graduate School and College of Staten Island, 
City University of New York | 


The Future of the Inter-American System. Edited by Tom J. Farer under the 
auspices of the American Society of International Law. New York, 
London, Sydney, Toronto: Praeger Publishers, 1979. Pp. xxiii, 290. 
Index. 


This compact volume is far-ranging in its coverage of the Inter-Ameri- 
can System. Reviewed in a series of articles are the future of the system, 
hemispheric economic and trade relations, human rights, continental 
security, peacekeeping, and arms control. Attention is also given to the rise 
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of two new Kerpe hegemonial powers— Venezuela and Brazil. The 
articles are all of interest and impart understanding of the problems con- ' 
fronting the Americas, the relations of the United States with Latin 

America, and vice versa. i , 

To one who has long been a student of the Organization of American 
States these writings create a feeling of sadness, for the future of the re- 
gional organization appears to be dismal. Indeed, one receives the impres- 
sion, in perusing this volume, that the Organization is moribund, ready 
for burial—decent or otherwise. The special relationship that was the un- , 
derlying sentiment or spirit of continental solidarity has vanished, and 
‘inter-American relations and affairs are regarded with little esteem by both 

“establishment” and “antiestablishment” writers. The former see the OAS as . 
an impotent body, possessing little or no force. The latter see the hemis- 
pheric organization simply as an extension of the imperialistic power of the 
United States. 

‘A ray of hope appears now and then, which suggests that the Organiza- 
tion may have future value as a hemispheric peacekeeping mechanism, in- 
the acceptance of responsibility for hemispheric economic development, 
and in the area of advancing human rights. To those who have long worked 
. for the furtherance of world peace and understanding through interna- 
tional organization this flickering glimmer gives some eee that ` 
all is not lost—that failure is not absolute. 

Note might be made of the fact that in the short span since the publica- 
tion of this book some of the ideas expressed may have been changed by new 
circumstances. It is said, for example, that “the U.S.-Soviet conflict . . . ‘is 
bypassing Latin America”; that U.S. hegemony in the region has declined, 
but “is not being replaced by that of another outside power”; and it is con- 
tended that the United States has closed out the interventionist chapter in 
its history. In view of the words and actions of the Reagan administration, 
will these contentions stand today?. 


A. J. THOMAS, JR: 
Southern Methodist University School of Law 


Legal Aspects of the New International Economic Order. Edited by Kamal 
Hossain. London: Frances Pinter Ltd.; New York: Nichols Publishing 
Co., 1980. Pp. xii, 285. Index. $32.50. 


This volume of`19 excellent papers consists primarily of presentations at 
` the Seminar on the Legal Aspects of the New International Economic Order ` 
(the NIEO) organized by the Centre for Research on the New International 
Economic Order at Oxford in March 1979. The contributions are grouped 
into four broad topics: General Principles and the Charter of Economic 
Rights and Duties of States, Transnational Corporations and Transter of 
Technology, Law of the Sea and the NIEO, and Permanent Sovereignty 
over Natural Resources. It is a comprehensive effort to treat the complex 
legal issues that have arisen out of attempts to articulate the substance of - 
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the new regime ioed by the developing world through various in- 
ternational declarations. 

The papers reiterate the grievances of the develqping world eerste 
the existing economic order and assert a need for a more equitable distri- 
bution of the world’s resources. The reader is informed that the existing 
economic order operates in favor of the rich and powerful nations, and thus 
exacerbates the gap between rich and poor. This situation should be recti- 
fied by. programs affording preferential treatment to the developing world 
by the industrialized states. 

Calls are made for effective codes of conduct to regulate the activities of 
` transnational corporations and to eliminate restrictive practices thought to 
exist in connection with the transfer of technology. Proposals are made for 
an equitable distribution of the wealth of the world’s seabed and for the 
rectification of inequitable provisions in contracts between capital-importing 
states and transnational corporations. The reader discerns, however, that 
the views of the members of the developing world are not always in con- 
gruence. For example, the interests of developing coastal and landlocked 
states may not be the same in the context of the law of the sea. 

The.volume is a significant contribution to the knowledge of a subject of 
emerging interest. Whether or not the reader agrees with the points of view 
“espoused in this volume, he will find it to contain a cogent and articulate 
defense of the NIEO. The work should set a standard for writings of a 
similar vein and may serve to induce a response from those who question 
the postulates of the NIEO. 


Leo H. Pui.uires, JR. 
Washington, D.C. 


Das Minderhettenschutzverfahren des Volkerbundes. By Christoph Giitermann. | 
(Vol. 63 in the series Schriften zum Völkerrecht.) Berlin: Duncker & 
Humblot, 1979. Pp. 360. Index. DM 118.. 


The author of the volume under review, presented as a doctoral thesis 
to the University of Vienna, remarks in the preface that the book appears 
60 years after the creation of the League of Nations. It would perhaps 
have been more significant had the reader’s attention been drawn to 
the fact that the book appears four decades after the regime of the inter- 
national protection of minorities ceased to exist. 

Notwithstanding the abundance of literature produced in the period be- 
tween the two world wars on the procedure laid down by the Council of 
the League for the implementation of the Minorities Treaties, the new study 
is most welcome. Indeed, it is not intended to offer new interpretations of 
the rules of procedure, but to throw light on the, so far, undisclosed discus- 
sions that took place inside the Minorities Section of the League Secretariat. 
These discussions related first to the substance of the rules to be formulated _ 
and subsequently to the solution of the problems faced in the course of their 
implementation. 
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The study is based on an exhaustive and minute perusal of the documents 
in the archives of the League on the activities of the Minorities Section. 
It provides a detailed analysis of the various conceptions confronted and of 
the arguments invoked in favor of one or another suggested rule or inter- 
pretation. 

The book is divided into three parts. The first deals with what the author 
calls “the written procedure,” the resolutions of the Council and Assembly 
of the League. It reviews the four stages of the evolution of the procedure 
involved: 1920-1922—the establishment of the procedure for dealing with 
petitions; 1923-1925—the-consolidation of the procedure; the 1929 dis- 
cussions; 1930—1939—the crisis and collapse of the system. The second part 

_ scrutinizes “the unwritten procedure” or the working methods of the sys- 
‘tem. It centers on two questions: the first, relating to the right granted to 
any person or institution to petition the League of Nations on the alleged 
infringements of minorities rights, and the second, the role played in the 
protection machinery by the Minorities Committees appointed to examine 
each petition declared receivable. 

The third and last part describes the activities s of the Minorities Section 
and appraises its contribution to the development of the procedure system. 
Although the author considers the Minorities Committees not only the 
“most original element in the procedure .. . , but its most important,” 
he points out that the “Minorities Section played at least as important a role 
as the Minorities Committees.” The Minorities Section was, in his opinion, 
“ ‘the generator’ of the system . . . : it is its achievement that out of the 
incomplete work of the Paris Peace Conference has arisen a system full of 
life in the discharge of its functions.” The author pays particular tribute to 
the first director of the Minorities Section, Eric Colban of Norway, whom he 
considers the father of the system and its “center of inspiration” all through 
the years. 

This study should be.of value not only to those interested in the history of 
the League of Nations, but also to those who are now called upon to lay down 
the procedure for the implementation of the international instruments for 
the protection of human rights drafted after the Second World War. 
Confronted with the crucial question whether—aside from periodic reports 
and interstate complaints—individual petitions and communications 
should be admitted, statesmen and lawyers will profit from the experience 
gained by the League of Nations in this field. 


NATHAN FEINBERG 
The Hebrew University, Jerusalem, Emeritus 


Unequal Treaty, 1898—1997. China, Great Britain and Hong Kong’s New Terri- 
tories. By Peter Wesley-Smith. Hong Kong: Oxford Vesey Press, 
1980. Pp. xiii, 270. Index. $26. 


Hong Kong Island was ceded by China to the British in 1842. In 1860 
an area across from Hong Kong on the mainland (British Kowloon) was 
also given to Great Britain. These were outright cessions of territory. How- 
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ever, in June 1898 a much larger territory on the mainland (known as the 
New Territories or the Kowloon extension) was leased by the Chinese to 
Britain for a period of 99 years. This lease is due to expire at midnight, 
June 30, 1997, that is, in less than 16 years. 

The New Territories embrace most of Hong Kong’s industries, the water 
supply of the Crown Colony, and also a considerable portion of its crowded 
population. There is general agreement that without the New Territories 
Hong Kong would not be. viable. 

Peter Wesley-Smith is a lecturer in law at the University of Hong Kong. 
His book discusses the history of the Kowloon lease, and the various legal 
and political questions that have arisen during the past 80 years in regard 
to this territory; he also examines the legal meaning of the transaction and, 
finally, the possible outcomes that might be realized when the lease expires 
in 1997, 

The story of the andl treaty” that resulted in the lease is meticu- 
lously narrated. The documentation of all parts of the book is exemplary; 
regretfully, the author was unable to consult Chinese archives. : 

One misses perhaps some description of the original acquisition of Hong 
King and of Kowloon Harbor (which is only perfunctorily mentioned), 
events which might have been usefully juxtaposed with the conclusion of the 

“lease” for the New Territories. 

Around 1898 a number of other areas were leased by China to diverse 
powers (Port Arthur to Russia, Kiaochow to Germany, Kwangchow to 
France, and Weihaiwei also to the British). In the years thereafter it became 
customary to refer to these international transactions as “disguised ces- 
sions.” But all these areas returned to China after either World War I or 
World War II, with the exception of the New Territories of Hong Kong. The 
author is ready to interpret the “lease” literally. It is now beyond doubt 
that the administration of the Kowloon extension will revert to China in 
1997 unless some overt or tacit understanding to the contrary is reached. 

As to the legal meaning of the 1898 transaction, the author accepts the 
position that Britain relinquished the right to claim full sovereignty over 
the territory in question even though the British New Territories Order-in- 
Council of 1898 had declared the area to be “part and parcel of Her 
Majesty's Colony of Hong King.” 

The frequent use by the author of the mote “unequal treaty” may 
give rise to misunderstanding. This is a term used by the Chinese, but it is 
not an accepted concept in international law. The author himself expresses 
the correct view that such a treaty is not invalid even if entered into by 
China under diplomatic pressure (though duress is not suggested for the 
1898 Treaty). Therefore, the question of the New Territories requires a 
political, not legal, solution. 

This competent work clearly assesses the considerable importance of the 
problem of the New Territories, for Great Britain and China and, last but 
not least, for Hong Kong itself. l 


-Ferenc A. VALI 
University of Massachusetts at Amherst 
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African Boundaries: A Legal and Diplomatic Enoyelopedia. By Ian Brownlie, 
with the assistance of Ian R. Burns. London: C. Hurst & Co.; Berkeley 
and Los Angeles: University of California Press, 1979. Pp. xxxvi, 1355. 
Index. $130. - ' 


Professor Brownlie’s huge volume is appropriately designated:an encyclo- 
pedia. It describes every international boundary in Africa, accompanied in 
each case by a map and texts of relevant agreements in English or French. 
A brief discussion summarizes current issues concerning the boundary. 
While this monumental work is primarily useful as a handbook of reference, 
it also helps to dissipate some misconceptions about African boundaries and 
the means for resolving boundary disputes. The common assumption that 
the boundaries drawn by the colonial powers were nearly always arbitrary, 
ignoring natural features and ethnic groups, is shown to be unfounded. 
In some cases precolonial boundaries were followed (e.g., Ruanda). Even 
when the initial colonial demarcations ignored geographical distinctions, 
they were often modified by later agreements to rationalize herding, water- 
ing, and migrating habits. Such local agreements have been incorporated in 
the Organization of African Unity’s doctrine of recognition of, colonial 
boundaries and in that respect the degree of arbitrariness has been reduced 

:(e.g.; Sudan-Uganda, p. 1009). ; 


The idea that the independent African states won remain bound by- 
the lines drawn by their former colonial masters seems inconsistent with 
self-determination, but its political logic is compelling. Without adherence 
to the principle of fixed boundaries many of the African states would face 
continuous threats to their territorial integrity. Somalia and Morocco alone 
have dissented from the OAU doctrine; for the others the recognition ofthe .. 
preindependence boundaries remains a fixed principle of African interna- 
tional law. If one excludes from boundary disputes major political territorial 
disputes over sovereignty such as Western Sahara or Ogaden, it becomes 
plausible to maintain (as Brownlie does) that the boundary disputes are re- 
solvable by reference to legal principles and, when negotiation fails, by 
adjudication. Brownlie’s discussion of legal standards applicable to de- 
marcation is as relevant to non-African as to African disputes. 

In line with his basic approach that boundary issues be settled by legal 
means, Brownlie underlines the need for professionalism ‘and technical 
competence. Boundaries require attention even when there are no tensions 
between neighbors. Fixed ground markings are often needed. River and 
lake boundaries present problems because of shifts in’channels and beds. 
It is also important when disputes arise that the parties have access to au- 
thoritative historical and legal data. Brownlie’s compendium provides such 
data. For that reason, it may well become a valuable tool for the peaceful 
resolution of disputes in Africa. Not many scholarly works can claim to have 
such practical value. ` 


OSCAR SCHACHTER 
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The Maritime Zones of Islands in International Law. Developmenis in International 
-Law, 1. By Clive Ralph Symmons. The Hague, Boston, London: 
Martinus Nijhoff Publishers, 1979. Pp. xii, 307, Index. Gld.78. 


Despite the increasing importance of the continental shelf and ex- 
clusive economic zone and the effect of islands on the allocation and de- . 
limitation of those areas, a comprehensive treatise on the maritime zones of 
islands does not exist, a deficiency which this excellent volume cures. 

In the introduction, Symmons provides an overview and general histori- 
cal perspective of the problems associated with the maritime zones of islands. 
In the succeeding chapters he discusses each of the three interrelated as- 
pects of the subject: the definition of “islands,” the maritime zones generated 
by islands, and the delimitation of maritime zones in which islands are situ- 
ated. In each chapter the author analyzes the development of the law on 
each area up to the Third United Nations Conference on the Law of the Sea 
(UNCLOS IID, discussing and utilizing the results of the First United Na- 
tions Conference on the Law of the Sea, the views of international legal 
scholars, contemporary state practice, relevant judicial and arbitral de- 
cisions, and the deliberations, draft articles, and negotiating texts produced 
by UNCLOS III. Symmons concludes with a summary of the current status 
of the law and his views on the possible courses of its future development. 

The book as a whole is quite thorough and‘well written. Every aspect of 
the maritime zones of islands is discussed and extensive citations to- basic 
. source materials are provided. The chapter on the definition of islands is 

noteworthy not only for its coherent analysis of the subject, but also because 
it furnishes a basis for an understanding of and approach to related prob- 
lems, such as the treatment of artificial islands, the detailed discussion of 
_ which is beyond the scope of the book. The chapters concerning the mari- 
time zones of islands and the delimitation of maritime zones in which islands 
are located emphasize the continental shelf and exclusive economic zone 
and interweave the analysis with a discussion of current situations where 
islands and the attribution of maritime zones or the delimitation of such 
zones are important. This approach provides additional insight into the ' 
law and its development, though it does lead to perhaps the only fault of 
the volume, which is an excessive amount of discussion of the Franco- 
British arbitration. case on the Western Approaches and the Anglo- 
Irish dispute over Rockall Island, neither of which would seem to merit 


the exhaustive analysis they receive. 
The author has most certainly succéeded in providing a comprehensive 


treatise that is a welcome addition to the literature on the law of the sea. 
The volume will be a valuable source work for scholars as well as an excellent 
introduction to the subject for those less familiar with this area of inter- 


national law. 
Dona.p E. Karu 


Of the California Bar 


Protection of War Victims: Protocol I to the 1949 Geneva Conventions. 3 vols. 
By Howard S. Levie. Vol. IV to be published 1981. Dobbs Ferry: 
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Oceana Publications, Inc. Vol. I, 1979: pp. Xxx, 542; vol. II, 1980: 
pp. xi, 545; vol. III, 1980: pp. xi, 565. $45 per vol. 


Serious researchers into the negotiating history of individual articles of 
the 1977 Protocol Additional to the Geneva Conventions of 12 August 1949, 
and relating to the Protection of Victims of International Armed Conflicts 
(Protocol I),! now have a most useful reference tool in Professor Levie’s 
four-volume set. In these books one finds, for each article of Protocol I as 
adopted, a chronological presentation of the original proposal for that 
article, all proposed amendments, and the relevant portions of the written 
` records of their consideration. This material has been collated and retyped 
from the English-language texts of the official documents of the Diplomatic 
Conference on Humanitarian Law, most of which are reproduced in the 
Swiss Government’s 17-volume Official Records of the Diplomatic Conference on 
the Reaffirmation and Development of International Humanitarian Law Applicable 
in Armed Conflicts, Geneva, 1974—1977 (Bern, 1978). The last three volumes 
of Levie’s set contain cross-references to these Official Records. 

Upon publication of the last volume in this set there will finally be an in- 
dex to the travaux préparatoires of Protocol I which the Official Records lack. 
Also the Official Records are most inconveniently arranged for the res¢archer 
- into the meaning and intent of Protocol I: the material is grouped chrono- 
logically by the particular body of the Diplomatic Conference that produced 
it (Plenary, committees, or their subsidiary groups) and by type of document 
(Draft Additional Protocol, Final Act, resolutions, amendments, tables). 
Therein lies the principal advantage of Levie’s work. Nevertheless, the 
Official Records contain material useful to the student of international 
humanitarian law that is not contained in Levie’s compilation.? In addition 
to all material relating to Protocol II (concerning the protection of victims of 
noninternational armed conflicts), and the Ad Hoc Committee on Conven- 
tional Weapons, the Official Records (but not Levie’s books) include proposals 
that were rejected by the Diplomatic Conference, such‘as superior orders, 
reservations, and the proposals to include nuclear weapons within the pur- 
view of Protocol I.? 

In view of the photo-offset of Levie’s typescript and his editing of the 
original documents, the careful researcher will compare his material with 
the original mimeographed (and themselves sometimes edited) documents 
set forth in the Official Records. >- : 


1 16 ILM 1391 (1977). 

? Copies of the Official Records are available from the International Committee of the Red 
Cross, 17 avenue de la Paix, Geneva, Switzerland CH-1211, for the cost of postage (which could 
be substantial since the 17 volumes together weigh 55 Ibs.). 

3 Albania: UN Doc. CDDH/III/SR. 8, para. 87, 14 OrriciaL Recorps 70; cf. UN Doc. CDDH/ 
IV/SR.3, paras. 12-13, 16 id. at 27-28; People’s Republic of China: UN Doc. CDDE/SR.12, 
para. 31, 14id. at 241-42; Philippines: UN Doc. CDDH/56/Add.1 and Corr. 1, 4éd. at 129; UN 
SR:12, para. 32, id. at 123; Democratic People’s Republic of Korea: UN Doc. CDDH/III/SR.26, 
para. 31, 14 id. at 241-42; Philippines: UN Doc. CDDH/56/Add.1 and Corr. 1, 4d. at 129; UN 
Doc. CDDH/1/SR.60, para. 23, 9id. at 258; Romania: UN Doc. CDDH/SR.9, para. 31, 5:d. at 86; 
UN Doc. CDDH/IV/SR.3, para. 16, 16 id. at 28; UN Doc. CDDH/III/SR.27, paras. 16-17, 14 id. 
at 247; Yugoslavia: UN Doc. CDDH/SR.11, para. 20, 5 id. at 104. = 
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Levie has succeeded admirably in his goal of providing 


the student of the history of this Diplomatic Conference, in one place, 
the complete chronological evolution or negotiating history of each 

. . article of the Protocol, demonstrating, to the full extent recorded 
by the various national delegations to and organs of the Diplomatic 
Conference, the reasons given for the actions taken. 


` He has indeed substantially assisted this researcher, for one, “in reaching a 
valid conclusion as to the intention of the draftsmen in adopting a particular 
provision or in using a particular word or phrase” (vol. I, p. xv). 


J. ASHLEY Roacu 
Office of the Fave Advocate General of the Navy 


! 


Fondi Marini e Armi di Distruzione de Massa. By Luigi Migliorino. Milan: Dott. 
A. Giuffrè Editore, 1980. Pp. viii, 194. Index. L.7000. 


As the Third UN Law of the Sea Conference ends.it eighth year of 
negotiations, still uncertain whether a convention will be widely ratified, 
it should, not be forgotten that the conference itself was precipitated by 
Malta’s agenda item for the UN General Assembly in 1967 that called for 
a declaration and treaty to reserve the seabed and the ocean floor beyond 
present national jurisdiction “exclusively for peaceful purposes” —and the 
use of their resources “in the interests of mankind.” But neither the United 
States nor the Soviet Union wanted the military aspects of the seabed dis- 
cussed in the UN Seabed Committee that was established in 1968. They 
preferred to manage this delicate security matter in the Eighteen Nation 
Disarmament Committee (ENDC). Eventually, negotiations through the’ 
Conference on the Committee, on Disarmament (CCD), rather than the 
UN Seabed Committee, led to the Treaty on the Prohibition of Emplace- 
ment,of Nuclear Weapons and Other Weapons of Mass Destruction on the 
Seabed and Ocean Floor and in the Subsoil Thereof (February 1, 1971). 

In this excellent monograph the author has traced the first proposals at 
the Geneva Conference on the Law of the Sea in 1958 to prohibit the coastal 
state from building military bases or any installations on its continental shelf 
that would be directed against another state. These efforts came to naught 
in the final draft of the Convention on the Continental Shelf. Thereafter, 
however, the Nuclear Test Ban Treaty of 1963 prohibited explosions in the 
atmosphere, outer space, and “underwater,” including territorial and high 
seas, while the Treaty of Tlatelolco forbade military nuclear activities in the 
territorial sea, airspace, and any other space over which the Latin Ameri- 
can states exercised sovereignty in accordance with their legislation. 

Yet the seabed was not definitely, exclusively, and universally reserved 
for peaceful purposes, which was the hope of the Maltese Ambassador, 
Arvid Pardo, in the General Assembly in 1967. From the beginning there 
was complete disagreement between the United States and the Soviet Union 
about the meaning of reserving the seabed “exclusively for peaceful pur- 
poses,” with Washington maintaining that military activities compatible with 
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the Charter and international law were not excluded, while Moscow sought - 
the prohibition of all military uses. But there was no disagreement between 
the two superpowers that the UN Seabed Committee was the wrong forum 
and that ENDC was the place to negotiate a treaty on this subject. . 

Thus, although the General Assembly maintained the competence of the 
UN Seabed Committee to deal with military aspects of the use of the seabed, 
in fact, negotiations were transferred to ENDC. There, both the Soviet 
Union and the United States submitted their own draft treaties, largely 
differing on the extent of demilitarization (all types of weapons, structures, 
and installations or just nuclear weapons and other weapons of mass destruc- 
tion), and the Area (beyond 12 miles or beyond 3 miles from the territorial 
sea baselines). After criticism and comment from the other states of the 
ENDG, the two superpowers submitted subsequent common drafts, adjust- 
ing questions of verification of the Treaty’s application, the need to continue 
negotiations for complete demilitarization ‘after adoption of the Treaty, 
and other matters. The fourth common draft treaty gained the consensus of 
the ENDG, was approved by the General Assembly, opened to signature in 
1971, and entered into force in 1972. 

In this work, Migliorino further desctibes the content of the Treaty, 
pointing out several ambiguous provisions, especially with regard to verifi- 
cation involving a complaint that may require bilateral, multilateral, or 
Security Council action, and he notes that there is no provision for dispute 
settlement. 

Since its first substantive session in 1974 at Caracas, the Third UN Law of 
the Sea Conference has scarcely dealt with the peaceful uses of ocean space, 
despite the hopes of some nonaligned countries. The author, nevertheless, . 
has made an original analysis of the 1971 Seabed Treaty and the emerg- 

` ing law of the sea as exemplified by the 1979 Informal Composite Negoti- 
ating Text, Revision 1, which has become the essence of the 1981 Draft 
Convention (Informal Text). He has examined the applicability of the 1971 
Treaty to archipelagic waters and analyzed the potential role.of the Inter- 
national Seabed Authority in the verification process of the Treaty. He 
suggests that the marine pollution articles in thé Draft Convention might 
enable states that are parties to that Convention to apply the verification 
procedures under the 1971 Treaty more swiftly and surely. 

This is an outstanding study of current and emerging international law 
with respect to the seabed and its use for military purposes. Combined with 
an accurate, closely reasoned analysis by the author are prolific references: 
to European and American scholarship on the subject as well as 12 pertinent 
documents (drafts of texts, texts, and declarations) relating to the 1971 Sea- 
bed Treaty. Not only does the study illuminate the political and legal past; 
it also explores the compatibility of emerging international law for the 
sea with the existing Treaty in an earnest quest for reconciliation as an 
augury of peace. 


GERARD J. MANGONE 
University of Delaware 
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The International Supply of Medicines. Edited by Robert B. Helms. Washing- 
ton: American Enterprise Institute for Public Policy Research, 1980. 
Fp. 156. $6.25. 


What is the impact of U.S. regulations on the introduction of U.S. 
pharrnaceuticals abroad, and of foreign-based pharmaceuticals at home? 
While much attention has focused on the risks of introducing drugs pre- 
maturely into the market, there has been relatively little research on the im- 
pact of U.S. regulations on the international trade in pharmaceuticals. This 
book, which contains the proceedings of a conference sponsored by the 
American Enterprise Institute on the subject, is a welcome addition to the 
debate. The book, however, is based upon the judgment that U.S. regula- 
tions are imposing costly impediments to a more efficient international 
pharmaceutical trade, and ceereey hurting both the U.S. consumer and the 
U.S. drug companies. 

The book has three parts, ch containing one or two articles, followed by 
commentaries. Part I addresses issues of product diffusion and technology 
transfer. The article by Grabowski represents an empirical approach to the 
impact of U.S. regulations on the introduction of drugs here and abroad. He 
analyzes data on new drugs introduced from 1963 through 1975 in the 
Unitec States, the United Kingdom, France, and the Federal Republic of 
Germany, and finds that the new U.S. drugs are increasingly introduced in 
Europe first, a trend that he attributes to stringent regulatory conditions in 
this ccuntry. Unfortunately, no other variables besides regulation are 
considered. The second article by Brada describes extensive interviews with 
10 large pharmaceutical firms on the question of technology transfer to 
other developed countries. 

Part [I examines the role of patents and their main alternative, protection 
of trade secrets, in fostering innovation in the pharmaceutical industry. The 
first article skillfully analyzes the political economy of these protections and 
the second carefully assesses the value of protected information to product 


innovation, 
Part III is a one-sided treatment of issues of pharmaceutical production 


and sale in developing countries. This section is brief: one article and three 
commentaries, all written as a response to an UNCTAD report by Professor 
Sanjaya Lall of Oxford University, and all defending the role of the multi- 
national pharmaceutical companies in trade with the developing world 
against his criticisms. Unfortunately, Lall’s report is not included in the 
book. At a minimum, the conference should have included an article written 
from thz point of view of the developing countries. 

The book contains some valuable information and analysis, particularly in 
the first two parts, and is a useful statement of the business point of view on 
the impact of U.S. regulations on the world pharmaceutical trade. 


EprrH Brown WEISS 
Georgetown University Law Center 


1981] BOOK REVIEWS AND NOTES l 1027 


Income Taxation of Foreign Related Transactions. 4 vols. By Rufus von Thulen 
Rhoades and Marshall J. Langer. New York: Matthew Bender, 1980. 


Volumes 3 and 4 of Income Taxation of Foreign Related Transactions by 
Rhoades and Langer are excellent complements to the treatise, which was 
already clearly the most often used reference book for U.S. practitioners 
engaged in international tax law. 

Volumes 1 and 2, written initially by Rhoades, were published in 1971. 
Volume 1 covers, inter alia: the taxation of U.S. citizens abroad, the taxation 
of foreigners in the United States, the controlled foreign corporation, 
special corporations (¢.g., Western Hemisphere trade corporations, per- 
sonal holding company problems, and domestic international sales corpora- 
tions), and boycott issues. Volume 2 covers, inter alia: foreign tax credit, 
currency gains and losses, problems of reallocation and foreign corporate 
reorganization, and the Office of International Operations. 

Volumes 3 and 4, published in 1980, were written by Langer. Since they 
deal exclusively with U.S. tax treaties, they should be of particular interest 
to lawyers dealing with public international law. Langer is an eminent prac- 
titioner, educator, and author in the tax treaty field. He was one of the 
founders of the foreign tax planning courses given by the Practising Law 
Institute. In addition to his law practice in Miami, he teaches a law school 
course on tax treaties and has testified before the U.S. Congress several 
times on international tax policy. His book, Practical International Tax 
Planning (P.L.1., 1979), now in its second edition, has ong been a classic 
tool for practitioners. 

Volume 3 of Income Taxation of Foreign Related Transas includes 
chapters 9 through 15. Chapter 9 contains a comprehensive discussion on 
how U.S. tax treaties are negotiated, signed, ratified, amended, ard ter- 
minated. The treatment of the interaction between U.S. tax treaties and the 
Internal Revenue Code is an incisive discussion of an important and compli- 
cated subject. Langer discusses model tax treaties and the importance 
„particularly of the OECD Commentaries in the interpretation of tax treaty 
provisions. However, he omits discussion of the United Nations Draft 
Double Tax Convention for Use between Developed and Developing Coun- 
tries,’ which has been influential in recent treaty negotiations. The author 
discusses the many elements constituting the legislative history of a tax 
treaty. The portion in chapter 9 on the scope of treaty coverage provides 
valuable discussions on treatment by treaties of tax avoidance expatriates 
and the “saving clause” in U.S. treaties, which authorizes either treaty 
country to tax its residents (including corporations) and its citizens as if the 
treaty did not exist. The section on treaty definitions includes a useful 
discussion on how to interpret undefined terms. 

In chapter 10 Langer discusses the taxation of business income. The 


1 For a discussion of the Convention and the text, see Surrey, United Nations Group of 
Experts and the Guidelines for Tax Treaties Between Developed and Developing Countries, 19 Harv. 
INT'L L.J. 1 (1978); Unrrep Nations, Unrrep Nations ModE. DOUBLE TAXATION CONVENTION 
BETWEEN DEVELOPED AND DEVELOPING CounTrIES (UN Doc. ST/ESA/102, 1980). 
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treatment of a permanent establishment is one of the assets of volume 3— 
it often compares and distinguishes the treatment of a subject under older 
as well as.newer U.S. tax treaties and even under various model treaties. 
In addition, it often provides examples of individual treaties. 

Chapter 11 contains a discussion of the taxation of real property income 
under tax treaties. Portions of this chapter concerning foreign investment 
` in U.S. real property are already being updated because of the Foreign 
Investment in Real Property Tax Act (FIRPTA), which the book anticipated. 

In chapter 12, entitled “Investment Income,” Langer discusses the taxa- 
tion under treaties of dividends, interest, royalties, and capital gains. The 
discussion of the mechanics of obtaining reduced withholding rates on divi- 
dends and interest integrates withholding regulations and filing require- 
ments with the substantive provisions of tax treaties. This discussion illus- 
trates how volume 3 superbly and concisely enables a practitioner to imple- 
ment substantive provisions of a tax treaty. The section entitled “restric- 
tions on the use of treaty country investment or holding companies by resi- 
dents of third countries” is a useful overview of treaty shopping. On the 
one hand, it gives examples of treaty shopping and the extent to which 
` cases; rulings, and recent treaties may-limit treaty shopping. On the other 

hand, it describes how IRS letter rulings condone treaty shopping. 

. Chapter 13 on the taxation under treaties of personal services income 
cogently distills six treaty articles on diverse subjects such as independent 
(e.g., professionals such as attorneys, accountants, architects) and de- 
pendent (employees) personal services, director’s fees, entertainers and ath- 

` letes, pensions, annuities and alimony, government services, students and 
trainees, and teachers and researchers. 

Chapter 14 contains a miscellany of tax treaty subjects. ‘The author dis- 
cusses how tax treaties tax income not otherwise dealt with in the treaty. 
The taxation of capital, as contradistinguished from the taxation of capital 
gains, which is commonplace outside the United States, is discussed, par- 
ticularly as it affects the different types of property concerned. The two 
principal methods whereby the residence country must provide relief from 
double taxation are described, and the operation of the U.S. treaty credit 
provisions in the tax treaties between the United States and the Nether- 
lands Antilles and the British Virgin Islands, respectively, are discussed. 
The application of the nondiscrimination provisions in tax treaties is dis- 
cussed in the context of the OECD Commentary, IRS rulings, and U.S. 
treaty provisions. Chapter 14 also sets forth the mutual agreement pro- 
cedure, which establishes a means for resolving difficulties arising out of 
the application of this treaty. It enables a taxpayer subjected to taxation by 
either or both of the treaty countries that is not in accordance with the treaty 
provisions to obtain relief. The section in chapter 14 on exchange of infor- 
mation describes the three ways (on request,.automatically, and spontane- 
ously) that information is exchanged by countries under tax treaties. The 
recently initiated simultaneous examinations, in which the United States and 
certain treaty Parties simultaneously examine returns of selected multina- 
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tional taxpayers, is discussed. The provisions of some U.S. tax treaties that 
authorize one country to collect taxes for another country are discussed. 

Chapter 15 contains the text of the U.S. and OECD Model Tax Treaties, 
including the Commentary to the OECD Model. A useful word-by-word 
comparison of the two models is set forth. The UN Draft Convention now 
- appears in a supplement, released in June 1981, to this chapter. 

- Volume 4 contains an annotated version of all U.S. tax treaties in force. 
The annotations contain the legislative history and applicable case law. A 
text of the unratified treaties is also set forth. 

The comprehensive discussions and encyclopedic footnotes to primary 
sources make volumes 3 and 4 mandatory reference materials for practi- 
tioners working in the tax treaty area. Volume 3 provides a nuts-and-bolts 
coverage of how the treaties work. The excellent organization and clearly 
written style of volume 3 make it useful for law school teaching and as a 
primer for U.S. attorneys and even for non-American attorneys. A useful 
future addition to the treatise would be a bibliography with more attention 
to secondary sources. These volumes were badly needed, since the use of 
tax treaties is expanding and U.S. tax treaty policy is changing significantly 
and becoming increasingly complicated. The addition of volumes 3 ahd 4 
clearly make this already classic treatise a unique tool for persons interested 
in the operation of international tax laws in the United States. 


Bruce ZAGARIS 
Of the District of Columbia Bar 


Energy and Security. Edited by David A. Deese and Joseph S. Nye. A Report 
of Harvard’s Energy and Security Research Project. Cambridge: 
Ballinger Publishing Co., 1981. Pp. xix, 489. Index. $14.50. 


This collection of essays provides a valuable introduction to energy 
problems likely to confront U.S. and foreign policy makers during the ‘next 
decade. The editors bring a broad range of both academic and recent 
government experience in the energy field to their analysis. 

‘The book contains 13 essays in four general categories. Nye’s introduc- 
tory contribution sets the stage with a brief, but lucid, description of the 
nexus between energy supply and national security. The second part com- 


prises a group of essays describing the specific energy security situation in | 


six key areas of the world: the Persian Gulf, Communist countries, North 
America, Western Europe, Japan, and oil-importing developing countries. 
Part III contains four essays particularly focused on U.S. energy policy, in- 
cluding management of oil supplies during emergency interruptions, finan- 
cial implications of petroleum disruptions, and the volatile issue of how U.S. 
military force might be employed to protect Middle East oil supplies. 
Finally, the editors are joined by Alvin Alm (formerly with the Department 
of Energy) in a concluding essay that outlines short-term alternatives for im- 
proving the U.S. energy security posture. The study’s basic prescription for 
reducing vulnerability to foreign oil production is to abandon unrealistic 
L 
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sloganeering efforts like “Project Independence” and to expand strategic 
petroleum reserves, while putting into place workable CEA alloca- 
tion policies and programs. 

Tke primary strength of this volume is its emphasis on practical policy 
alternatives that governments could implement in the near or midterm. 
However, this admirable approach of avoiding unprofitable speculation 
abou: remote contingencies has produced a work that is rapidly being over- 
taker. by events. For example, the essay on The Role of Communist Countries 
bases its analysis of the Soviet petroleum export situation on CIA estimates 
recently found to be inaccurate. 

Another weakness is the almost total focus on petroleum, to the exclu- 
sion of other current or potential energy sources. One cannot quibble with 
the assertion that “oil will remain at the heart of the energy security prob- 
lem for the next decade.” However, by failing to offer any serious discussion 
of alternative sources, this volume could increase the difficulty of convincing 
policy makers that nonpetroleum energy sources should be aggressively 
pursued. 

Finally, the effort could have benefited from participation by a legal 
scholar experienced in domestic and international energy law, in addi- 
tion to the economists and policy scientists who prepared the study. Al- 
though the contributors offer a range of policy options for dealing with 
energy security problems in the next decade, there is little analysis of the 
legal mechanisms available for implementing these policy choices. Since 
domestic and international legal constraints are likely to be important in 
choosing between policy alternatives, this provocative source book pro- 
vides much valuable material for future legal analysis. 


. CARLTON STOIBER 
Of the District of Columbia Bar 


Digest of United States Practice in International Law, 1976. Edited by Eleanor 
C. McDowell. Dept. of State Pub. No. 8908. Washington: U.S. Govt. 
Printing Office, 1977. Pp. xxvi, 850. Index. $9.50. 


Digest of United States Practice in International Law, 1977. Edited by John A. 
Boyd. Dept. of State Pub. No. 8960. Washington: U.S. Govt. Printing’ 
Office, 1979. Pp. xxiii, 1158. Index. $12.75. 


_ By z regrettable, and much regretted, oversight on the part of this re- 

viewer, recognition of the appearance of these two further installments of 
_the State Department’s record of United States practice in international law 
has been unduly delayed. But this in no way diminishes the value of these 
volumes for anyone doing research on virtually any aspect of the subject. 
Some items may give the impression of becoming obsolete, e.g., drafts of 
conver:tions or reports of negotiations that subsequently lead to conven- 
tions—though even these may bé found, in due course, to have value as a 
reflection of the travaux préparatoires of a treaty. Nonetheless, it is with 
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apologies for the delay in reporting the publication of these issues that we 
turn to describe their substance. 

There is no more effective a guide to and reminder of the range of sub- 
ject matter of contemporary international law than the contents of these 
volumes. The introductions to each, signed by the Legal Advisers in office 
in that year, Monroe Leigh in 1976 and Herbert Hansell in 1977, identify 
the principal items of international legal history reflected in them: in 1976, 
such episodes as the enactment of the Foreign Sovereign Immunities Act, 
the decision of the Supreme Court in Alfred Dunhill of London Inc. v. Republic 
of Cuba, and the extension by the United States of its fishery conservation 
jurisdiction to 200 miles off its coasts; in 1977, amongst others, the Panama 
Canal Treaty and the Foreign Corrupt Practices Act. l 

Apart from these, however, the reader turning over the pages of these 
books will find his eye caught by many passages of lasting general interest. 
Thus, the 1976 volume contains materials on the limits of permissible in- 
tervention (p. 3), the criteria to be applied in the recognition of new states 
(p. 19), the legality of the Entebbe rescue operation (p. 149), seizure of 
foreign flag vessels on the high seas (p. 302), the right of warships to pass 
through foreign territorial waters without notification or permission (p. 
343), the application of antitrust laws to foreign shipping (p. 565), and an 
extended study on “Widening Access to the International Court of Justice”. 
(p. 650). In the 1977 volume one may find extracts relating to avoidance 
by the United States of the use of recognition in cases of change of govern- 
ments (p. 20), the assertion of the principles of equal application of stand-. 
ards and of due process of law in connection with the U.S. withdrawal from 
the ILO (p. 39), evidence of growing interest in Antarctica (p. 98), the 
duties of the host government in relation to the protection of diplomats (p. 
246), the connection between the immunity of international organizations 
and the immunity of foreign states (p. 254), the law relating to satellites in 
geostationary orbits and to direct satellite television broadcasting (pp. 658 
and 662), whether the blocking of bank accounts is a wrongful interference 
with property (p. 682), and the rights of a belligerent occupant (p. 920). 
In addition, the volume contains a 70-page appendix tracing the history of 
State Department decisions concerning the immunities of foreign states, 
from the “Tate letter” in 1952 to the Foreign Sovereign Immunities Act 
of 1976. à 

These lists represent no more than a fragment of the contents ofthese 
volumes but suffice to show that there is meat enough in them not only for 
the expert in modern fields, such as international economic and environ- 
mental law (to which many pages are devoted), but also for the devotee of 
traditional customary international law. But whatever the interest of the 
user, he will recognize the zeal, devotion, and skill of the editors— Eleanor 
McDowell in 1976 and John Boyd in 1977—and will join in this expression 
of gratitude for their indispensable contribution to the literature of inter- 
national law. 


E. LAUTERPACHT, Q.C. 
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. La Prassi Italiana di Diritto Internazionale. Seconda Serie (1887-1918). 4 vols. 
and index vol. Published by the Società Italiana per Organizzazione 
Internazionale, Consiglio Nazionale delle Ricerche. Dobbs Ferry: 
Oceana Publications, Inc. Vol. I, 1979: pp. Ixiii, 656; vol. II, 1979: 
pp. xix, 504; vol. III, 1979: pp. xix, 608; vol. IV, 1980: pp. xxiii, 
669. Indici della Prima e della Seconda Serie, 1980: pp. ix, 779. 


The four volumes of this second series of Italian Practice in International 
Law continue for the period 1887-1918 the work so ably done for the 
1861-1887 years in the first series, published in 1970.1 

The same arrangement is followed as in the first series, with 14 “parts” 
dealing respectively with general problems of international law, unwritten 
law, international agreements, international legal facts and unilateral acts, 
international persons, international unions and organizations, agents of 
international persons, fundamental rights and duties of states, individuals, 
territory (including seas and airspace), state responsibility, pacific settlement 
of disputes, coercive measures and the use of force, and the law of war. 
These 14 “parts” are subdivided into chapters and sections. The material 
selected from Italian diplomatic papers, legislation, and parliamentary pro- 
ceedings*is presented in the form of “cases” or incidents, which are num- 
bered consecutively (1-1,300 in the two volumes of the first series, and 
1, 301—3,197 in the four volumes of this second series). For each “case” there 
is a brief indication of background, and then quotations of demenis or 
excerdts therefrom. 

The material digested is given in its original language fustially Italian, 
occasionally French). The foreword to the second series by Robert Ago and 
the introductory notes by Luigi Ferrari Bravo and Renato Mori appear in 
French, English, and Spanish, as well as in Italian. The same is true for 
the elaborate table of contents in each volume. The final (unnumbered) 
index volume covers both Series I and Series II. It gives in Italian, French, 
English, and Spanish a full index to case documentation, alphabetical 
analytical index, index to Italian legislation, and index to names of persons 
(the lest solely in Italian). 

These volumes form a very useful tool a work in international law, mak- 
ing available the position of Italy on the international law questions with 
which that country was concerned during the pericds covered. No attempt 
is made in these volumes to deal with Italian judicial decisions on inter- 
national law, since they have been separately compiled, arranged, and pub- 
lished.” These two series on diplomatic practice, together with the publica- 
tions cn judicial decisions, add Italy to the countries whose contribution to 
the development and use of international law can easily be used by the 
schola? or diplomat or practicing international lawyer. They can be relied 

` upon to show the Italian viewpoint in the way in which the Moore, Hack- 


1 Reviewed by Bruno Simma in 69 AJIL 193 (1975). 
2 See zeview by A. Luini del Russo in 69 AJIL 190 (1975). 
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worth, and Whiteman Digests of International Law have so long been employed 
for the United States. We welcome Italy to the company of states whose con- 
tributions to the formation and employment of international law are becom- 
ing readily accessible. : 

It is understood that a third series will cover the period from 1918 to 
1945. We congratulate the Italian Society for International Organization on 
the remarkable work it has accomplished in the first two series on Italian 
practice, and look forward to the third series. Meanwhile, we may also hope 
that the years since 1945 can be covered, perhaps through governmental 

‘ publication or in periodical form, without so long a delay as has been neces- 
sary in the case of the materials so ably presented in the first two series. 


Wm. W. BISHOP, JR.’ 
Board of Editors 


Israel Yearbook on Human Rights. Vol. 9. Edited by Yoram Dinstein. Tel Aviv: 
Faculty of Law, Tel Aviv University, 1979. Pp. 356. $12. . 


Sincé the publication of the first volume of the Israel Yearbook on Human 
Rights in 1971, this annual has becomie one of the most respectéd periodicals 
in its field and the contents of the 1979 volume help to explain why. 
The dozen or so articles are grouped under such rubrics as general prob- 
lems of human rights, with papers by Professor Dickens on human rights ’ 

_ in medical experimentation and. by Professor Dinstein on cultural rights, 
together with a short piece by Professor Agassi on rights and reason, which 
looks at human rights as regulative principles in law and morals, with a 
comment thereon by Professor Orgel. Under specific problems, Professor 

` Foighel looks at Greenland from the point of view of local autonomy and 
Professor Meron writes on human rights and humanitarian law in the transi- 
tion period as exemplified by Gaza and the West Bank. Then, as is perhaps 
to be expected in a volume of this kind, three papers are concerned with 
human rights as they relate to particular Jewish problems: the impact of the 
Holocaust, on the status.of Jews and their communities (Dr. Roth); the role of 

‘the Soviet Academy of Sciences in the legitimization of anti-Semitism (Dr. 
Korey); and a paper by Professor Boim continuing his earlier ideological 
analysis of Soviet anti-Semitism (vol. 8, p. 240), in which he examines the 
Russian-Pravoslav roots of this phenomenon. Finally, four papers deal with 
specifically Israeli problems: constitutional law perspectives relating to 
educational liberty and equality from the standpoint of both legislative and 
judicial lawmaking (Professor Shapira); an account of the constitutional 
position of Israel’s President, paying particular attention to his powers, es- 
pecially that of pardon, largely exercised through reliance upon the Minis- ` 
ter of Justice (Dr. Bracha); an examination and condemnation of film and 
theater censorship as operating in Israel (Dr. More); and finally, an exami- 
nation of voting rights in a cooperative society, which provides a little insight 
into the organization of such peculiar Israeli establishments as the kibbutz 
and the moshav (Mr. Ottolenghi): ` 


~ 
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Apart from the articles, the Israel Yearbook alwavs includes a supplement 
of judicial decisions dealing with both the practice of the civil courts in 
Israel proper and the judicial review of the acts of the military govern- 
ment in the occupied territories. The Arnon case (p. 334) contains interest- - 
ing comments on the de facto sovereignty of a military occupant and the 
problem of “extradition” between Israel and occupied territory, as do the 
Beth El and Elon Moreh cases (pp. 337, 345) on the powers of requisition 
by the military in the name of security under the fourth Hague Conven- 
tion. Equally interesting is the civil case of Clark (p. 350), one of the “Black 
Hebrews” from the United States who lost his claim against deportation 
after expiry of his 3-month visitor’s permit. Finally, there are two decisions 
concerning the right of education: Nir v. Local Council of Beer Ya'acov 
(p. 353) concerns the inevitable conflict between parental choice and muni- ` 
cipal decision over attendance outside the local jurisdiction. In Muzlah v. 
Superintendent of Damon Prison (p. 355) it was held that teenage prisoners of 
school age are not entitled to be driven back and forth to school and that it 
suffices for the authorities to provide time for self-tuition, for the right to ob- 
.tain schooling is limited by the demands of security in the case of persons 
whose freedom has been lawfully revoked. 

This outline of the contents of volume 9 of the Israel Yearbook on Human 
Rights should suffice to indicate the catholicity of the material included and 
to emphasize the contribution being made to the study of human rights 
by this annual publication, the ambit of which goes far beyond what one 
might expect from its title. 


L. C. GREEN 
University of Alberta 


Netherlands Yearbook of International Law. Vol. X. T. M.C. Asser Institute, The 
‘Hague. Published under the auspices of the Interuniversity Institute 
for International Law. Alphen aan den Rijn: Sijthoff & Neorahors, 
1980. Pp. 615. Index. 


As in previous years, the useful Dutch Yearbook in its tenth anniversary 
issue contains leading articles, a review of Dutch state practice, treaties, 
judicial decisions, domestic legislation with impact on international law, and 
scholarly literature. A novel feature is that the articles deal with a single 
theme: state immunity from jurisdiction and execution. The law of 15 na- 
tions on: the topic is reviewed by leading scholars. Rosalyn Higgins 
treats English authorities and Stanley Metzger reviews the American prac- 
tice. General consensus (except for Communist countries) emerges that in- 
ternational law now accepts the restrictive rather than the older absolute 
view of immunity. Exemption from jurisdiction is thus limited to acts of 
public power but a state’s commercial activities and private law transactions 
are subject to the same rules as those of other parties in the marketplace. 
The restrictive view originated in Belgium and Italy and was adopted by the 
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United States in the “Tate letter” of 1952 and the 1976 Act of Congress. 
In England a 1978 statute followed a forward-looking decision by Lord 
Denning in 1977. 

Interesting policy pronouncements include endorsement of the free flow 
of information by satellite broadcasting without regard to national 
boundaries (p. 342); a qualified right to strike by civil servants (p. 345); and 
exclusion of athletes from Taiwan and Southern Rhodesia (p. 404). Among 
judicial decisions may be noted one stating that the right to respect for a 
plaintiff's home under Article 8 of the European Human Rights Convention 
does not relieve him from obtaining a building permit before constructing a 
swimming pool in his garden (p. 484). However, in spite of building regu- 
lations designed to prevent the skyline from being disfigured by antennas, it 
was held that a householder had the right under Article 10 of the Conven- 
tion (protecting freedom “to receive and impart information and ideas 
through any media and regardless of frontiers”) to erect an FM antenna on 
his home if it would permit reception of a wider range of signals than could 
be received by connection with the communal system (p. 492). A number of 
cases involving judicial review of grant or denial of refugee status, pass- 
ports, admission and expulsion of aliens, residence permits, allocation of 
residential accommodations, and the like, indicate the intensity of economic 
pressures upon limited resources. 


EDWARD DuMBAULD 
U.S. Senior District Judge 


Polish Yearbook of International Law, Vol. IX, 1977-1978. Warsaw: Polish 
Academy of Sciences, Institute of State and Law, 1980. FP: 335. 
- Bibliography. 


Volume IX contains fare as interesting and varied as previous volumes. 
It includes 15 articles, a section of book reviews, a list of international agree- 
ments to which Poland is a party that came into force in 1976 and, finally, . 
a bibliography of Polish writings (books and articles) for the years 1975 
through 1976, altogether some one hundred items. 

Articles deal with peaceful coexistence (Symonides), COMECON rela- 
tions with third parties (Rajski), international law in the internal law of 
COMECON countries (de Fiumel), international organizations of 
socialist states (Klepacki), the Polish doctrine of the law of war of national 
liberation in the 19th century (Bierzanek), sources of international law 
(Kolasa), status of diplomats accredited with international organizations 
(Paszkowski), the concept of force in the UN Charter ( Jacewicz), practice of | 
Allied courts in occupied Germany (Basak), missiles in naval warfare - 
(Rotocki), UN human rights Covenants and private international law (Jaku- 
bowski), an extremely interesting contribution on the enforcement of 
foreign judgments in Poland (Jodlowski), and reviews of judgments and 
arbitral awards in Poland (Tomaszewski and Wisniewski). 

It is quite impossible to give a substantive review of all of the contribu- 
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tions included in the volume. This writer would like to make an exception 
in the case of two articles: one, by Professor Bierzanek on the Polish con- 
cept of national liberation in the 19th century, and the other, by Professor 
Symonides on peaceful coexistence. According to Bierzanek, wars of na- 
tional liberation call for a war effort shared’by the entire nation and not only 
by its ruling class, which is not always the case in modern wars of national 
liberation. It frequently happens that a well-armed minority imposes its will 
upon the “liberated nation.” While war of national liberation was a contested 
concept under the international law of the 19th century, World War I peace 
treaties have recognized the right of national self-determination and 
consequently of the armed effort to give it effect. 

Another subject that needs some comment is the treatment of the doć- 
trine of peaceful coexistence by Symonides who introduced an interesting 
periodization to the history of the development of the concept, which sug- 
gests that it is a fluid, not to say dialectical, notion. At present, according 
to Symonides, the doctrine of peaceful coexistence is influenced by the 
détente in East-West relations. Prior to this détente, peaceful coexistence _ 
was influenced by different conditions. One may presume that there is a 
possibility that changed circumstances may again change the content of. the 
doctrine. Therefore, Symonides errs when he claims that the resolution 
adopted by the UN General Assembly on October 24, 1970 on friendly 
relations and cooperation between states is a codification of the doctrine of 
peaceful coexistence. It is enough to review the discussion in the General 
Assembly to see that the resolution rejected the wording and the 
ramifications of the Soviet proposal and adopted its own terminology. 

Although this volume represents a valuable effort, the reviewer must 
complain of poor proofreading and sporadically incompetent translations, 
especially with regard to the decisions and awards of courts and arbitral 
tribunals. 


KAZIMIERZ GRZYBOWSKI 
Duke University Law School 


BRIEFER NOTICES 


Die Sicherheitskontrolle nach dem Nichtverbreitungsvertrag i in den EG-Staaten. 
By Joachim von Pander. (Studien zum Internationalen Wirtschaftsrecht 
und Atomenergierecht, Band 58.) (Cologne, Berlin: Carl Heymanns Verlag, 
1978. Pp. Ixxxvi, 526. Index. DM 76.) This book’ deals with the special 
problems arising from the application of the international nuclear safe- 
guards system, established under the Treaty on the Non-Proliferation of 
Nuclezr Weapons (NPT),’ to the European nonnuclear weapons nations 
that are members of the European Atomic Energy Community (Euratom).? 


1 The Treaty on the Non-Proliferation of Nuclear Weapons, concluded en July 1, 1968, 
entered into force on March 5, 1970, ratified by the United States on Nov. 24, 1962, 21 UST 
483. 

? The Treaty establishing Euratom was concluded on March 25, 1957 and entered into force 
together with protocols annexed thereto on January 1, 1958, 298 UNTS 169. 
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Article III(1) of NPT obligates each nonnuclear weapons state party to the 
Treaty to accept the safeguards system developed by the International 
Atomic Energy Agency (IAEA)? to prevent diversion of nuclear energy 
from peaceful uses to nuclear weapons, pursuant to an agreement to be 
concluded between that nation and IAEA. In order to fulfill its charge the 
IAEA designed a comprehensive set of model provisions for the structure 
and content of the agreements to be concluded pursuant to Article III of 
the NPT. Since seven (now eight) nonnuclear weapons nations that are 
members of Euratom had conferred upon the institutions of the Com- 


munity important regulatory, executive, and judicial powers, and Euratom < 


had organized its own safeguards system, it became necessary to negotiate a 
special Verification Agreement among the seven nonnuclear weapons 
Euratom members, Euratom itself, and the IAEA. It had the purpose of 
-coordinating the safeguards system of IAEA with Euratom’s own system, so 
as to avoid unnecessary duplication of safeguards activities. The agreement 
was concluded on April 5, 1973 and, upon completion of the ratification 
process, went into effect on February 21, 1977.4 


The agreement consists of 98 articles, supplemented by a Protocol con- 
taining an additional 25 articles. The principal part of von Pander’s book is 
a careful analysis of and commentary on the content and application of the 
complex document and its impact on the control system of Euratonr. His 
presentation is incisive, balanced, and well documented, imparting to the 
reader an appreciation of the difficult political and technological questions to 
be resolved. To the student of the law of the European Communities the 
study is particularly valuable because of its appreciation of, and emphasis 
upon, the effect of the establishment of the European Communities on the 
conclusion of treaties regarding subjects within the jurisdiction of the Com- 
munities. Thus, in the case of the implementation of the Non-Proliferation 
Treaty, Euratom, although not a party to the Treaty itself, was a necessary 
and proper participant in the negotiations with the IAEA and party to the 
agreement regarding its implementation. Meanwhile, the Court of Justice of 
the European Communities, in a ruling delivered pursuant to the third 
paragraph of Article 103 of the Euratom Treaty,® confirmed that the Com- 
munity itself as well as the member states had to be parties to a convention 
relating to the physical protection of nuclear materials, facilities, and trans- 
ports, proposed by the IAEA in 1977. The text of the convention in ques- 
tion was finally initialed in Vienna on October 26, 1979® and thus could not 
be considered in the book under review, which was written prior to that 
date. 


STEFAN A. RIESENFELD 
Hoa of Editors 


3 The Treaty on the Statute of the International Atomic Energy Agency was ofened for 
signature on October 26, 1956 and entered into force on July 29, 1957, 8 UST 1093, TIAS No. 
3873, 276 UNTS 3. 

‘The text was published by the Commission of the European Communities in 21 O.J. 
Eur. Comm. (No. L 51) 1 (1978). ‘ 

5 Ruling 1/78, [1978-79] ECR 2151. 

®EC Commission, 13TH GENERAL REPORT ON THE Activities OF THE EUROPEAN 
Communitigs 245 (1980). i 
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La Giurisprudenza Italiana sul Diritto del Mare. By Luciano Amato, Patrizia 
de Cesari, Gabriella Gasparro, and Tullio Treves. (Milan: Dott. A. Giuffré 
Editore, 1979. Pp. xiv, 261. L.8000.) This is a publication in chronological 
~ order of 50 Italian court decisions, handed down between 1908 and the end 
of 1976, on questions of the international law of the sea. All but seven are 
from the years since World War II. The editors say these are the only re- 
ported Italian decisions since 1900 in this field, aside from a few dealing 
with conflict of laws in maritime matters. The cases are reported verbatim, 
aside from a few omitted passages. Notes indicate where each case is pub- 
lished, and sometimes refer to published comments on the cases. Those 
who do not read Italian will find helpful the foreword in English by 
Professor Tullio Treves, brief indications in English as to the subject matter 
of each case, and a full index in English. 


Among the topics covered are the breadth of territorial waters, what law 
applies to events on foreign vessels in port, hot pursuit, pollution of the sea 
(both from vessels and from shore sources), activities on the continental 
shelf (including an artificial island thereon), flag state jurisdiction over 
vessels on the high seas, and requests by both Greece and Turkey for extra- 
ditior. from Italy of the Greek master of a Greek vessel that had collided with 
_ a Panamanian-flag vessel in Turkish territorial waters of the Dardanelles. 
Nine of the cases deal with smuggling in the Italian 6-mile contiguous zone 
just outside the 6-mile Italian territorial sea; Treves explains that these have 
become of ‘chiefly historical interest with the 1974 extension of Italian 
territorial sea to 12 miles. 


The interesting volume contributes to the availability of national material 
for international legal studies, and shows the part played by Italian courts in 
the development and application of the international law of the sea. 


Wo. W. BISHOP, JR. ` 
Board of Editors 


1 


2 

Nationality and Statelessness in International Law (2d ed.). By P. Weis. 
(Alphen aan den Rijn: Sijthoff & Noordhoff, 1979. Pp. xlii, 337. Index. 
DA.125; $62.50.) Dr. Weis has brought his now well-known book up to date 
by, for instance, dealing in extenso with the Nottebohm case, which he was not 
able to do in the 1956 edition because the decision appeared only after the 
book had gone to press. He has added a few other new cases, such as the 
British decision in Oppenheimer v. Cattermole (p: 122) and the decisions of the _ 
U.S.-Izalian Conciliation Commission in the Mergé and Flegenheimer Claims 
(pp. 181~84). And he is able now to deal, of course, with the Convention on 
the Reduction of Statelessness as a definitive instrument (pp. 164-65). But 
that is about all. ‘The text is in fact a few pages shorter than that of the first 
` edition. It is perhaps to be regretted that the opportunity was not taken to 
explore further such questions as what the duties of states are in that process 
of terr-torial dismemberment which “decolonisation” involves in relation to 
the continuation of the status of persons once nationals. There is little 

guidarce here for East African Asians or Hong Kong “belorgers.” 


CLIVE PARRY 
Downing College, Cambridge 


Civil Servants and Public Policy: A Comparative Study of International Secre- 
tariats. By Robert I. McLaren. (Waterloo, Ontario: Wilfred Laurier Univer- 
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sity Press, 1980. Pp. xvi, 144. Index. $8.) This study is primarily concerned 
with the policy role of secretariats in international organizations, and more 
particularly, five UN specialized agencies with relatively small secretariats 
performing functions of a highly technical nature. These are the Interna- 
tional Civil Aviation Organization (ICAO), the Universal Postal Union 
(UPU), the International Telecommunication Union (ITU), the World 
Meteorological Organization (WMO), and the Inter-Governmental Mari- 
time Consultative Organization (IMCO). 


For purposes of analysis, the author adopts a model of the policy process 
which involves (1) problem identification, (2) fact-finding, (3) identifying 
alternatives, (4) policy recommendation, (5) negotiation, (6) decision 
making, and (7) implementation. The first four elements are chosen for 
special investigation for the reason that they have been least explored by 
scholars. Fhe conclusion of the study is that except for the WMO Secretariat, 
which appears to operate on a different basis and with a greater amount of 
responsibility, the normal activities of secretariats in respect to the specified. 
elements of the political process do not produce an important political role. 
This points to a sharp contrast between the political role of civil servants in 
international organizations and their role in national governments, which of 
course is not surprising and follows logically from the basic ‘nature of 
international organizations, based as they are on the voluntary cooperation 
of member governments. 


The special contribution of the study is that even in those organization’ 
which are highly technical in their functions and activities and in which there 
has been an inclination on the part of commentators and serious ' 
scholars to see a policy role for the international civil servant, the evidence 
derived from documents and interviews by the author suggests that this 
role is limited indeed and exists only when certain conditions are present. 
The author suggests as a general hypothesis that “[t]he greater the pro- 
gram-orientation of the international organization as contrasted to a secre- 
tariat-orientation, the greater the political effect of the international secre- 
tariat in the political process of that organization.” 


LELAND M. GOODRICH 
Columbia University. ` 


Droit de la mer. By E. Langavant. (Paris: Editions Cujas, 1979. Pp. 210.) 
Langavant’s short and rather curious book, called Law of the Sea, is divided 
into two almost equal parts: one, the institutional structure and, two, the 
marine environment. In the space of some 90 pages of the first part the 
author covers (1) the efforts of the Third UN Conference on the Law of 
the Sea session by session up to 1979, galvanized by the demands of the 
Third World states for control over their littoral resources and a share of 
seabed wealth as against the interests of the developed states in their own 
naval fleets and maritime commerce; (2) the progress of international rules 
for development and trade by sea through the International Maritime Com- 
mittee and the UN Conference on Trade and Development; (3) the struc- 
ture and activities of the Inter-Governmental Maritime Consultative Or- 
ganization; and (4) the French administrative and consultative agencies re- 
sponsible for ocean policy, including the merchant marine, fisheries, ports, 
and so forth. The last section may be useful for American students of U.S. 
„marine policy administration. 


1040 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 75 


The second part of the book turns to the marine environment and, again 
in about a hundred pages, deals with (1) marine science.research and inter- 
national collaboration; (2) pollution and the activities of the international 
community to prevent pollution by nuclear wastes, oil, and other noxious ` 
substances; and (3) the “characteristics” of the marine environment that 
permit access for navigation and access to the resources of the seabed, 
whica are bounded by changing attitudes toward such freedom when the 
safety, health, resources, and amenities of coastal states may be threatened. 


Clearly the coverage of the book is so broad that it must be a collection of 
somewhat staccato descriptions, a bit of a tour de force rather than a pro- 
found and thought-provoking analysis. It can be helpful for quick reviews 
and brief observations. Virtually all the references are to French sources. 
There is no bibliography or index. 


GERARD J. MANGONE 
University of Delaware 


Space Stations. International Law and Policy. By Delbert D. Smith. (Boulder: 
Westview Press, 1979. Pp. xvi, 264. Index. $22.50.) Unlike previous studies 
_on space law and policy, this book by the Senior Vice President of 
COMSAT is devoted to an analysis not of the conventional type of space- 
craft but of larger space structures intended to be stationed in outer space 
for relatively long periods of time. Such stations may be space information 
stations (including geostationary platforms and orbital antenna farms), 
solar power stations, colonial space stations, and other special purpose space 
stations. 


The various scenarios projected for the use of space stations include com- 
munication services, electronic funds transfer, teleprocessing, video telecon- 
ferencing, and medical, educational, and advanced communications appli- 
cations. Space stations may also engage in remote sensing of weather, land, 
ocean. and environmental nala and may be used as power and manu- 
facturing stations. 


For the building and operation of space stations various public/private 
and international institutional alternatives, including component owner- 
ship, are envisaged as a possible framework. ` 


_ The second half of the book analyzes some of the provisions of the four 
major space treaties and focuses on issues relating to “peaceful” uses, the 
concept of the “common heritage of mankind,” direct broadcast satellites, 
and remote sensing. While most of these issues are not unique to space - 
stations but apply to all space objects, the author’s idea of a regional insti- 
tutional model based upon component ownership deserves attention. 


STEPHEN GOROVE 
University of Mississippi Law Center 
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by alien, JD, 956-7; governmental breach of contracts, 312~4; jury trial rights, 665; Presi- 
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United States Customs Court, powers to grant injunctive relief, JD, 666-7 
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with members in over 100 countries 
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NOILVIAOYIO ANV LNANFOVNVY ‘dIHSYANMO AO LNAWALVLS 


The American Society of International Law 


2223 Massachusetts Ave., N.W., Washington, D.C. 20008 (202) 265-4813 CABLES “AMINTLAW” 


1981 APPLICATION 
] REGULAR MEMBERS .........0.. 00. ccc cee cee eee eee $ 55 
] 


INTERMEDIATE MEMBERS (first 3 years of membership l 
for those under 30 years of age at time of application) ... $ 25 
Date of Birth : 
{ ] STUDENT MEMBERS (a separate application form is avail- 
able on request) Graduation Date ————— 


[ ] SPECIAL CATEGORY (persons not resident in a member 


country of the OECD) .........ccccccceceeeeeeeuceees $ 30 
[ ] CONTRIBUTING MEMBERS ...............0cceeceeees $ 3 
[ ] SUPPORTING MEMBERS ..............0cceeceeeeeeeees $ 150 
[ ] ANNUAL PATRON x Sone gorge tons aman condetes $ 500 
ace © | o ORE a ee ee ae BEE CER TU TOT $1,000 


($21 of membership fee is allotted to AJIL subscription. ) 


Please enroll me as a member of the American Society of International Law 
for the calendar year starting January 1, 19__.. My check, money order, 
UNESCO coupon, or payment in a convertible currency is enclosed 


$ I have checked membership category for which I am 
eligible. 
(Please Print) 

Names 4......cceccceeeees Bawden tree ed ate cert a 
Addres ouai eae dale Sidi tee Canepa Rey E ES 
City: eo eesti waits ce iis a ey ere ies Moe ee 9 Geto dee 
State (or Country): .......... 2... c eee eee eee eee VA io EO 
Member, U.S. Bar? ........ State na e N Year: aseessa 
Other Professional Affiliation: ..... Loa seen EE Hien cauieeas es 
Sipa tro ae Sisie EN E EE EEE eds EEOAE E ERANA S TEETE 


PLEASE MAKE CHECKS PAYABLE TO The American Society of Inter- 
national Law. Contributions above obligatory dues, and all dues if mem- 
bership is related to your work or profession, are tax deductible in the United 
States. 


Nonmember subscription to AJIL $52 a year (incl.. ASIL Proceedings) [ ] 


Join— 


m 


THE AMERICAN SOCIETY 


OF INTERNATIONAL LAW 


Society membership includes: 


four issues each year of the most distinguished journal in the field, 
THE AMERICAN JOURNAL OF INTERNATIONAL LAW. 


the Societys NEWSLETTER. 


the opportunity to buy other Society publications at reduced prices, 
such as the valuable bimonthly documentary, INTERNATIONAL 
LEGAL MATERIALS, the PROCEEDINGS of the Society’s Annual 
Meeting, and books published under Society auspices such as 
LEGAL ASPECTS OF INTERNATIONAL TERRORISM. 


the opportunity to participate in significant, Society-sponsored meet- 
ings (the Annual Meeting, regional meetings, study panels). + 


occasion to join with others in contributing to the development of 
international law through the Society’s wide-ranging studies and 
publications. 


If you wish to join the Society, please clip out this page, fill out the applica- 
tion on the reverse side, and mail it, together with your check, to the Mem- 
bership Secretary, American Society of International Law, 2223 Massachu- 
setts Avenue, N.W., Washington, D. C. eae: You will receive the AJIL 
and Newsletter for the current year. 


If your institution wishes to subscribe to AJIL, please so indicate on the 
reverse side. 


Back NUMBERS 
ofthe. 
AMERICAN JOURNAL. OF 
INTERNATIONAL LAW 


and. . 
PROCEEDINGS or THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW 


À Thr Society has in stock a limited supply of back num- 
bers of the Journal in the original paper bindings for sale 
at $11.00, as follows: 


Complete volumes of the Journal are available for the - 
years 1964, 1966, 1969, 1970, 1972, 1975, 1976, 1977, 1978, 
and 1979. Numbers available for other years are: 1919: 
January, April, July; 1967: January, April, October; 1928: 
January, July, October; 1930, 1951, 1963, 1965, 1971, 1973, 
1974: April, July, October; 1931, 1935: January, April; 1925, 
1943, 1957; April, July; 1927: April, October; 1918, 1921, 
1936, 1949, 1959, 1960: July, October; 1922, 1953: January; 
1926, 1952: July; 1929, 1937, 1938, 1947, 1955, 1961: October. 


Supplement, 1935, Part I: Harvard Research Draft 
Convention and Comment on Extradition. 


Special Supplements (paper or cloth): 1917, 1926, 
28. 


Single issues of the current volume (1980) may be ob- : 
tained at $11.00 a copy. : 


Proceedings are available ep the years 1956-1958, 
1960-1963, 1965-1978 at $11.00 a volume. 


Analytical Index to the- Journal and Supplements, Vols. 
-. 35-54 (1941-1960) and Proceedings of the Society, 1941- - 
1960. Cloth, $25.00. 


Orders should be sent to the 
_ American Journal of International Law 
2223 Massachusetts Avenue, N.W., Washington, D.C. 20008 ` 





“+ 





The Politics of Peace 


An Evaluation of Arms Control 


Jobn H. Barton. As practiced in the last two decades, arms 
control can provide some, but only very limited, help in main- 
taining peace; this is the conclusion that emerges from this 
evaluation of the capabilities and limitations of arms control. 
Substantial reductions in weapons are extremely desirable, but 
the author suggests that the current arms control approach is 
politically unable to produce such reductions, as confirmed by 
the SALT negotiations and the withdrawal of the draft SALT 

H treaty. After reaching this pessimistic judgment, the author 
considers possible changes in the arms control process. The 

‘resulting new arms control agenda includes international orga- 
nization reform, new kinds of expert groups, and new forms of 
international military consultation. For all these innovations 
he suggests politically plausible first steps. $18.50 


i 


Stanford University Press 





INTERNATIONAL 
LAW AND TRADE 


International Law Perspective — the monthly report that 
concisely reports on and summarizes the significant developments 
in international law and international trade in the Congress, the 
courts, the legal periodicals, and other noteworthy sources. Truly 
current and informative. Relied on by legal counsel worldwide since 
first published in 1975. 


$50.00 for twelve monthly issues 
(trial subscription - $15.00 for three issues) 


International Law Perspective 
Suite 900 

927 15th Street, N.W. 
Washington, D.C. 20005 


BACK ISSUES AVAILABLE 


By arrangement with the publisher 


AMERICAN JOURNAL OF 
INTERNATIONAL LAW 


v. 1-74 (1907-1980) including Supplements, 
Special Supplements, and Analytical Index v. 1-64 


The set, bound $4445.00 


main volumes _ per vol. bound 
supplement v. 1-25, 27, 28, 30-32, 34-49 -per vol. bound 
supplement v. 26, 29, 33 per vol. bound 
special supplement v. 9-11, 20, 22, 23 ` per vol. bound 


Fred B. Rothman © Co. : 


10368 West Centennial Road 
Littleton, Colorado 80127 


AJIL BACK ISSUES 


Do you have the following issues ? 
. Vol, 64, no. 3,1970 Vol. 65, no. 1, 1971 Vol, 66, no. 2, 1972 
Vol. 67, no. 1, 1973 Vol. 68, no. 1, 1974 


In order to boost our sales of back volumes we must 
restock several missing issues. If you are able to 
donate any or all of the above issues, we will send 
you a letter’stating the value of your gift for tax 
deduction purposes. 


Issues should be (preferably) unmarked and in 
good condition. . 


Send to: AJIL Back Issues 
American Society of International Law 
2223 Massachusetts Ave., N.W. 
Washington, D.C. 20008 
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International Commercial Arbitration 


Choice of the place of arbitration is a crucial decision for the enforce- 
ment of the award as well as for the most appropeiate procedure and 
the law applicable to the merits of the case. 


To assist parties to international commercial disputes in assessing their 
options, in September the International Chamber of Commerce (ICC) 
published a comparative study entitled “Arbitration Law in Europe” 
as the first volume in a series covering arbitration law throughout the 
world. 


- This work brings together detailed information on arbitration law and 
procedures in 17 West European countries. All chapters are presented 
according to a standard pattern for easy reference. 


The book also includes the full text of the New York Convention (1958) 
and the Geneva Convention (1961), and a list of countries adhering to 
multilateral or bilateral conventions on the enforcement of arbitral 
awards. 


Arbitration Law in Europe, ICC Publication 353, is available for $65 
including postage from ICC Publishing Corporation, Inc., 801 2nd Av- 
enue, Suite 1204, New York, N.Y. 10017, Telephone (212) 687-9896. 


the world business organization 
with members in over 100 countries 





just published .... 


Improving Compliance with International Law 


Roger D. Fisher 

“He (Fisher) has accomplished: his purpose admirably. By avoiding a 
highly theoretical discussion of law and concentrating on its practical 
uses, his book constitutes at once an innovative contribution to the 
burgeoning literature on international law and a distinctive addition to 
the well known series on The Procedural Aspects of International Law of 
which it forms a part.” 

~—Hardy Cross Dillard 
$20.00 Judge, International Court 
of Justice, 1970-79 


International Regulation of Internal Resources 


Mahnoush H. Arsanjani 

Arsanjani,explores the problem of national resources and their impor- 
tance to world order both today and in the past. Tracing international 
legal precedents formulated over the past several centuries, Arsanjani 
shows that these precedents attempted to accommodate the resource needs 
of the world community while taking into account the security require- 
ments and other needs of individual states. 


$37-50 


U.S. Ratification of the Human Rights Treaties 
With or Without Reservations? 


Edited by Richard B. Lillich 
“An excellent collection of papers dealing with the proposed reserva- 
tions to U.S. acceptance of the four basic human rights treaties. The 
editor, an authority on the domestic impact of international legal arrange- 
ments, has included the views of government and academic experts so 
that there is a balanced presentation of the importance issues involved. 
All of the proposed reservations, declarations, and understandings are 
discussed as well as their legal and political ramifications. The appendix 
includes the text of the four treaties and the letter of transmittal, which 
contains the recommended reservations. This book is the only one 
presently available on this important subject.” 
—Choice 


$12.95 


VIRGINIA 


The University Press of Virginia 
Box 3608, University Station ° Charlottesville, VA 22903 





Union and United States, Robert G. Sutter. Chapter Three, Taiwan: A Crucial 
Question in United States—China Relations, Robert L. Worden. Chapter Four, 
Unification and Modernization: Two Dimensions of China’s New Taiwan Policy, 
Byron S. J. Weng) 


No. 8—1980 (37) 
Annual Review of Selected Books on Contemporary Asian Studies (1979- 
1980) (Edited by John F. Copper) 45 pp. $2.00 


1981 Series 


` No. 1—1981 (39)* 


Structural Changes in the Organization and Operation of China’s Criminal 
Justice System (Hungdah Chiu) 31 pp. $1.50 


No. 2—1981 (39) 
Readjustment and Reform in The Chinese Economy (Jan S. Prybyla) 58 pp. 
$2.00 


No. 3—1981 (40) 

Symposium: The Trial of the “Gang of Four” and Its Implication in China 
(Edited by James C. Hsiung) 140 pp. $2.50 
(Contents: Chapter J]: The Cultural Revolution in the Dock: The Trials in 
Political Perspective, H. Lyman Miller. Chapter II: Certain Legal Aspects of 
the Recent Peking Trials of the “Gang of Four” and Others, Hungdab Chiu. 
Chapter III: Images and Reality: Human Rights and the Trial of the Gang of 
Four, Lillian Craig Harris. Documents: I. Indictment of the Special Procura- 
torate Under the Supreme People’s Procuratorate of the People’s Republic of 
China. II. Written Judgement of the Special Court Under the Supreme People’s 
Court of the People’s Republic of China. III. Chinese Version of the Indictment. 
IV. Chinese Version of the Judgement) es 


No. 4—1981 (41)* 
China and the Law of the Sea Conference (Hungdah Chiu) 30 pp. $2.00 


No. 5—1981 (42) ; 
China’s Foreign Aid, 1979-1980 (John F. Copper) 40 pp. $2.00 


* Reprinted with revision (all other papers are original) 





Subscription is US $10.00 for 8 issues (regardless of the price of individual 
issues) in the United States and Canada and $12.00 for overseas. Check should 
be addressed to OPRSCAS and sent to Professor Hungdah Chiu at University of 
Maryland School of Law, 500 West Baltimore St., Baltimore, Maryland 21201 
U.S.A. 


Occasional Papers/Reprints Series 
in Contemporary Asian Studies 


1980 Series 


No. 1—1980 (30) 
The Chinese Connection and Normalization (Edited by Hungdah Chiu) 200 pp. 
Index $5.00 


No. 2—-1980 (31) 
The Conceptual Foundations of U.S. China Policy: A Review (James C. Hsiung) 
17 pp. $1.00 


No. 3—1980 (32) 

Policy, Proliferation and the Nuclear Proliferation Treaty: U.S. Strategies 
and South Asian Prospects (Joanne Finegan) 61 pp. 
(Contents: I. International legal obligations of the Non-Proliferation Treaty, 
A. Nuclear weapons states and the Non-Proliferation Treaty, B. India and the 
Non-Proliferation Treaty, C. Non-nuclear-weapons states and the NPT. II. The 
Threshold States, A. Political and military motivation, B. Economic motivation. 
HI. U.S. Policy and Pakistan Prospects, A. U.S. Non-Proliferation Policy, B 
Prospects for Pakistan, C. Some implications for U.S. Policy) $2.50 


No. 4—1980 (33) 

` A Comparative Study of Judicial Review Under Nationalist Chinese and 
American Constitutional Law (Jyh-pin Fa) 
(Contents: I. Introduction. II. Background of the Chinese System of Judicial 
Review, A. Confucianism v. Legalism, B. Confucianization of Law, C. Admin- 
istration of Justice, D. Preference for Mediation, E. Legal Reform in the 
Mainland, F. Legal Reform in Taiwan since 1949. III. The Process of Con- 
stitution-Making. IV. Procedural Aspects of Judicial Review, A. Reasons for 
Establishing a Specialized Constitutional Court, B. Member, C. Jurisdiction, D. 
Proceeding. V. Practice of Judicial Review, A. General Survey of the Output, 
B. Selected Decisions, 1. Ex Post Facto Doctrine, 2. Freedom of the Press, 
3. Immunity of Legislative Speech, C. Effect of Unconstitutionality. VI. Con- 
clusion) 200 pp. Index $3.50 


No. 5--1980 (34)* 
‘Certain Problems in Recent Law Reform in the People’s Republic of China 
(Hungdah Chiu) 34 pp. $1.50 


No. 6—1980 (35)* 
China’s New Criminal & Criminal Procedure Codes (Hungdah Chiu) 16 pp. 
$1.00 


No. 7—1980 (36) 

China’s Foreign Relations: Selected Studies (Edited by F. Gilbert Chan & Ka- 
.che Yip) 115 pp. $3.00 
(Contents: Chapter One, The Role of Ethnicity in the Sino-Soviet Dispute, 
June Dreyer. Chapter Two, The Evolution of China’s Approach to the Soviet 


PUBLICATIONS FROM THE 
UNITED NATIONS 


‘Yearbook of the International Law Commission 
‘Volume I Summary Records of the meetings of the Thirty- 
first Session, 14 May-23 ad 1979 


 E.80.V.4 $17.00 


United Nations Commission on International Trade Law 
Yearbook _ 
: Volume IX, 1978 


E.80.V.8 a $16.00 


UNITED NATIONS PUBLICATIONS 


Room A-3315 Palais des Nations 
‘New York, New York 10017 1211 Geneva 10, Switzerland 
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Israeland Palestine .. 
Assault on the Law of Nations . 


Julius Stone 


Julius Stone presents a comprehensive examination of the legal 
aspects of the Middle Fast conflict, raising fundamental ques- 
- tions about the state of modern international law and the stabil- 
ity of nations. Stone’s wide-ranging explorations lead to signifi- 
cant conclusions about the legal authority of United Nations 
General Assembly resolutions, the role of coercion in their 
passage, and the authority of the Assembly to restructure or 
eliminate states. He also expresses concem over the power of 
so-called “automatic majorities” in the U.N. and examines the 
nature of national self-determination. $17.50 


Y Johns Hopkins 
The Johns Hopkins University Press 
Baltimore, Maryland 21218 





This long-awaited 

fourth edition by 

Burdick H. Brittin takes into ac- 

count the results of the Law of the Sea confer- 

ence proceedings as they affect the freedom of naviga- 

tion, as well as actions of the world community that have affected or 

changed international law since 1972. New and updated are sections on 

space law, the status of military and civilian personnel in foreign lands, and the 
oy expanding body of law dealing with armed conflict. An invaluable reference on 
matters of great importance in the decade ahead. 

1981/483 pages/Ilustrated/List price: $21.95 


ee A a a a a ee Se ee ee ee et ee ee ee ee ee ee ee ee ee E 
BOOK ORDER DEPARTMENT US. Naval Institute Annapolis, Maryland 21402 yi. 
Yes! Please send me copyCies) of international Law for Seagoing Officers (304- 

Q) at $21.95 each. ' 
o Bill me 
o Ihave enclosed my check or money order for $ „including 


$______________ for postage & handling (Postage & handling is $2.50 for orders up 
to $30.00 or $3.25 for order of $30.01 or more. Please add 5% sales tax for delivery 
within the State of —_ ; ' 


D Please charge my E9 J o E 
, Acct. No. l 


Signature 
Name 
Address 
City, State 





A Naval Institute Press Book 


PRINCETON 


U.S. Foreign Policy and 


the Law of the Sea 
ANN L. HOLLICK 


“A fascinating account of the domestic and international politics of the 
American rele in changing the international regime that gcverns the uses of 
the seas."-—Joseph S. Nye, Harvard University 


The law of the sea, one of the oldest and most highly developed areas of 
international law, has changed significantly in the past fifty years in response 
to rapid scientific and technological advances coupled with an increased 

` population and the need for additional resources. Ann Hollick documents 
these changes and examines the evolution of U.S. ocean policy in the larger 
contexts of American foreign policy and of international law and politics. 
Cloth, $32.50. Limited Paperback Edition, $15.00 


Princeton University Press 
Princeton, New Jersey 08540 


Constitution-making. 


Principles, Process, Practice 


Edward McWhinney 


\ 


An eminent constitutional expert takes a closer look at the nature and 
_ practice of constitutional governments around the world. In this 

comparative study based on the empirical record of the experience of 

major western, non-western, and communist countries, McWhinney 

also enquires into the socio-economic limits to constitutionalism and 

its alleged western ethnocentricity. 

$20.00 


University of Toronto Press 
33 East Tupper Street, Buffalo Ny 14203 





Published by Wilhelm Braumüller in Austria 


Europäische Menschenrechtskonvention 
Convention européenne des Droits de I‘'Homme 
European Convention on Human Rights 


S. ERCMAN 


Guide to Case Law 
Guide de Jurisprudence 
Wegweiser der Rechtssprechung 


Key to Clé de la Schlüssel zu deh 
case-law jurisprudence Entscheidungen 


1981. 528 pages, Paperback 
Guided price US $49.-— 


A systematic case-law manual prepared for the daily use of practicing 
and academic lawyers. 


A comprehensive compilation of sources for decisions of the European 
Commission & Court of Human Rights, the resolutions of the Committee of 
Ministers, national court decisions and references to the judgments of the 
European Court of Justice relating to fundamental rights furnishing the re- 
quired information in a single volume. 


THREE SPECIAL FEATURES OF THE BOOK: 


TRILINGUAL ACCESSIBILITY, COMPREHENSIVENESS & SYSTEMATIC 
ARRANGEMENT 


The texts of selected key documents, including European texts and basic 
international treaties in three languages have been appended to provide a 
basis for informed comparative research. 


WILHELM BRAUMULLER 
Universitats-Verlagsbuchhandlung Ges. m. b. H. 
A-1092 Wien, Servitengasse 5 


THE SOUTH AFRICAN YEARBOOK 
OF INTERNATIONAL LAW 


1980 


Editor: Prof H Booysen Blur LLD* 
Price (inclusive of sales tax): All States in Africa R16,00 
All other countries R18,00 
Bona fide students R12,00 
Expected date of publication: October 1981 


+ 


The South African Yearbook of International Law (SAYIL) is published by the VerLoren 
van Themaat Centre for Public International Law. The Centre is attached to the Institute 
of Foreign and Comparative Law and has close ties with the Department of Consti- 
tutional and Public International Law of the University of South Africa. 


The purpose of the publication is to 

© review those events in the international law sphere which are of interest to South and 
Southern Africa. 

e comment on developments in international law in so far as these may involve or affect 
South Africa; and 

è serve as a mouthpiece for South African and other international lawyers. 


SAYIL is of interest to 

è constitutional and international lawyers; 

e legal practitioners; 

è students in law, political science and international politics; 

è politicians; 

è all other persons having an interest in South Africa’s position in international law. 
The sixth volume of SAYIL will contain: 

e articles on positivism and the South African approach to international adjudication, 
terrorism and the right of self-defence, developing countries in international organi- 
sations, pre-independence agreements between South Africa and the Black Homelands 
and the political and constitutional consequences of the constellation of states 

notes and comments 

notes on South African and foreign case law having international imp.ications 

a review of South African foreign policy and practice 

a review of events in the UN and other international organisations in 30 far as these 
affect South and Southern Africa. 


SAYIL is published in English although contributions in other languages with an English 
summary will appear from time to time. 


Obtainable from:- 


The Secretary 

Institute of Foreign and Comparative Law 
University of South Africa 

PO Box 392 PRETORIA 

0001 SOUTH AFRICA 
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